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Abstract

This research aims to examine the regulation of holding companies under the
Trade Competition Act B.E. 2560 (2017) through a comparative analysis with foreign laws
and practices to propose appropriate legislative reforms for Thailand. The research
employs a documentary research methodology, conducting comparative analyses of
statutory provisions, regulatory practices, and judicial decisions concerning holding
company regulation under the competition laws of the United States, the European Union,
and the Republic of Korea.

The findings reveal significant limitations in Thailand’s competition law regarding
holding company regulation, as the definition of “business operator” is restricted to direct
business operators, thus failing to encompass holding companies that, despite controlling
subsidiaries, do not directly engage in business operations. In contrast, foreign jurisdictions
either broadly interpret their laws to include companies exert influence over other
businesses’ operations or maintain specific provisions for holding company regulation.
This research proposes amendments to the definition of “business operator” to include
companies that exercise control or significant influence over other business operators.
Additionally, it recommends improvements to the notification concerning criteria for
determining policy relationships or controlling power and the establishment of clear
guidelines for assessing the control and liability of holding companies. These
recommendations aim to enhance regulatory effectiveness and align with international
standards.

Keywords: Holding Company, Trade Competition, Controlling Power
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" Gusins Favidunng, “Holding Company U3tmleads “lena” wie “nse”” [eeulat] undsiian : https://
www.live-platforms.com/th/education/article/240-holding-company-opportunity-or-burden. [25 WeAIn1eu 2567
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3 pananannsndusialsemalneg, “amsau - U%ﬁ’mﬁﬁmsﬂizﬂauqﬁﬁwﬁﬂiﬂam'ﬁﬁaﬁu (Holding Company)”
[ooulal] WIEATN https://www.set.or.th/th/listing/equities/common-stocks/thai-company/holding-company.
(25 waFRnngy 2567]

* James C. Bonbright and Gardiner C. Means, The Holding Company: Its Public Significance and
Its Regulation, (New York: McGraw-Hill Book Company, 1932), p.4-7.

> manandnnindgwislsewmalng, “nswiasnziloulunaiananning - U%ﬁmﬁﬁmiﬂizﬂauqiﬁwé’ﬂimami
5@‘15!:‘14 (Holding Company)” [eaulai] WAl : https://www.set.or.th/th/listing/equities/common-stocks/thai-
company/holding-company. [25 WeAIN8U 2567]

® Paul Smith, “Holding Company,” [online] Available from : https://www.encyclopedia.com/social-
sciences-and-law/economics-business-and-labor/economics-terms-and-concepts/bank-holding-companies.
[25 November 2023]

" Standard QOil Co. of New Jersey v. United States, 221 U.S. 1 (1911).

® James C. Bonbright and Gardiner C. Means, The Holding Company: Its Public Significance and
Its Regulation, p.89.
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? Unas uianeudu, “Holding Company ddityegnsls viludvesssiadesdinu? 5 mamaé’wﬁiyﬁqiﬁﬁmam%’a
msdane” leaulail] uasdiun - https://www.idolplanner.com/post/holding-company. [25 WaAIn1eu 2567

© |y iwSaduiined, “henwiingsia Teahs Aoumnil” [eoulati] undaiian : https/www.setinvestnow.
com/th/knowledge/article/340-getting-to-know-holding-company. [30 WeAIngy 2567

" Adam Hayes, “Holding Company: What It Is, Advantages and Disadvantages,” [online] Available from :
https://www.investopedia.com/terms/h/holdingcompany.asp. [30 November 2023]

2 Wolters Kluwer, “What Is a Holding Company Structure and Why is it so Popular?,” [online]
Available from : https://www.nass.org/sites/default/files/2023-07/issue-paper-CT-Corp-NASS-summer23.pdf.
[30 November 2023]
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=% . . = o w a Y o 1
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" Adam Hayes, “Barriers to Entry: Understanding What Limits Competition,” [online] Available from :
https://www.investopedia.com/terms/b/barrierstoentry.asp. [30 November 2023]

" Bendik T. Eckbo. Concept of Undertakings. Master’s Thesis, King’s College, University of London, 2012
; p8.

" Case T-168/05, Arkema v Commission.

' Article 9 of The Antimonopoly Act (AMA)

“(1) No company may be established that would cause an excessive concentration of economic power
due to shareholding (including equity interest; the same applies hereinafter) in other companies in Japan.

" psiting Wey. Jeyvnnissaugsianieldwsesvdalinisudadunianisdn w.e. 2542, InginusuTayan
W Tae, @a1vivaReans auzdenans, UIMENFEATUY, 2559 ; w1 161-162.
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FAUTNANTUYITY UaTNINTT 2 TIPIINTINVIANTENTNEIUENUIA A8l Sherman Act
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e UgygRdululuineadeiuinilidiuun “ynna” (Person) us Sherman Act naulailela
AT | ‘yana” Vegrstanu sunseidluiianile Clayton Act Sadungumnetesiu
mapﬂqﬂmmuuamuﬂmgﬂmwﬁﬂuﬂ A.a. 1914 Alsdnslridiouvesdin “yana” flogneld
nsmiuguavesnguunedestunisynuialiluias 1 Nlinnganusudausssnuagainay
frssegmeliveldsuoynnemungynevesanizenini npyangvesiuuaula q ngvane

Y9335la 9 MsengMuEveIUsTINAR1aTALA 9

ﬁwﬁmméﬁﬂdnasﬁ@udﬂﬂgwmaﬂaaﬁuﬂWiﬁdﬂmmﬁuaqaw%’gaLu%mﬁ?uﬁlﬁmmimﬁﬁ
wtiuldnseunquittynnasssunuasifiyanaussineng o lidaedadedululssmanio
seusena uenaint lumeuFoRlaTimsfierumeneaumnevessii “yana” Bnieenng
Seturhuminnneesmaluaisie § 8nde Fansinnusinaiudenadasiuanunsually
mammgwmwamﬂmmiasumam%ameuuuwmmmﬂwﬂgwmamauwmmsmﬂﬂw
e ATeUAqUITIYARASTIUA AL IRy ARSI TITid A destunfseninwats
Wieduaiunsutstuiieiuazidusssy Yostumaynuia uazduasesuilan®

3.1.2 woAnssufasihuvasuIEnlaanmunguunelasiun1synuin

woAnssuNnguuedesiunisynuIavesansgeininunsein wiseenld
4 Uszinm laun

U5EnI3usn MSKNIIRKaENTIENemNTarynn dagniduguanield
unUayelAnmsn 2 ve9 Sherman Act'” laglusfininead Standard Oil Co. of New Jersey v.
United States mafnAfadeinnssiuianisuagnssiiunuvesude Standard Oil dadu
Uinleanaiteruluuisndessunumnnlugranvnssuthifutlandey umsazdiangmne
HostunsynInaT 1 way 2 Wesnmssiuiuresuisneng q Liiuisvlaarufeifinnn
flagfntuduiuarsuguisiunamuaunsiisiluseriimads?

' Jannet L. Gurian., “Pfizer, Inc. v. Government of India: The Ability of Foreign Governments to Sue under
Section 4 of the Clayton Act”, in Syracuse Journal of International Law and Commerce 5, 2 (1978), p.299-316.

15 U.S. Code § 2 - Monopolizing trade a felony; penalty

“Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any
other person or persons, to monopolize any part of the trade or commerce among the several States, or with
foreign nations, ...”

% Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911).
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Usgn1siany n139ugIne Fegnifduguaniglduntydfuins 7 ves
Clayton Act” Tngludiwinwiad £ Du Pont De Nemours & Co. A1afn13Hagdednudusem
Du Pont azluusevlaans uinegneldvadures Clayton Act esannguuneganineiae

JoaiuNansenuAonNIskUaty liTNaginann1snsevinvesusenusewnnia®

Usgnnsid msldismsudsdunlaifusssy Jegninduguanielsuntaei
1M51 5 U4 Federal Trade Commission Act™ lngAgn3su18N1INISAILMIANHILETFAN1T0
tafuldngmnefanaiiteifuguangnssunsliisnisudsiuilidusssuiignaszshaslag
Uileanals

? 15 US. Code § 1 - Trusts, etc,, in restraint of trade illegal; penalty

“Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign nations, is declared to be illegal ...”

15 U.S. Code § 18 - Acquisition by one corporation of stock of another

“No person engaged in commerce or in any activity affecting commerce shall acquire, directly or
indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of
the Federal Trade Commission shall acquire the whole or any part of the assets of another person engaged also
in commerce or in any activity affecting commerce, where in any line of commerce or in any activity affecting
commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition,
or to tend to create a monopoly.

No person shall acquire, directly or indirectly, the whole or any part of the stock or other share capital
and no person subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or any part of
the assets of one or more persons engaged in commerce or in any activity affecting commerce, where in any line
of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition,
of such stocks or assets, or of the use of such stock by the voting or granting of proxies or otherwise, may be
substantially to lessen competition, or to tend to create a monopoly.

# United States v. E. I. Du Pont De Nemours & Co., 351 U.S. 377 (1956).

*15 U.S. Code § 45 - Unfair methods of competition unlawful; prevention by Commission

“(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or practices
in or affecting commerce, are hereby declared unlawful.

»

* Federal Trade Commission v. Seven & i Holdings Co., Ltd., No. 23-cv-03600 (D.D.C. filed Dec. 4, 2023).
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91991934 (Pure Holding Companies) dilaiin13Usenaugsiavesmuied Ao MANINYIAR

In re Lithium lon Batteries Antitrust Litigation

aRtLIunsiiesfesuuundulneddelnensuavitolnodeuroruanuunnes
adeulessuselvgnatese tnenaminduassufufuasawaduunineiaisellossy
FadudmuszneuvdnuesiunineiaSunlessudifaguildlugunsaldidnmsetindsing q Usziiu
diafiioestuuitvlsandlunid Ao nsdvesudom GS Yuasa Fudunidlusuasvosnid
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aRdanaldufiastodnstvoaisn GS Yuasa Sudunmsnmdnmsddyhnmauuidvleans
Alailsuszneussiamenuedailddesniuanuiuiamungmnetestunisynun windneu
vdngruiiswefuandliifiuianstidusulunsaunuaaimussiawiesiinnisuded®

Adadell uandliiiuinguunedesiunisynuinvesanigowsniliaay

° -

ddnyfumsnuaus anaInTiuia3s (Actual Market Control) nanifie uiiinuisvleanas
Lifimsdidugsialagnss uivnniidviswadidamansgnusionsutsiufionadiineazfinngvane
1§ FaumAndananidadeulesiunsmagouanuduiusniaasugia (Economic Reality Test)
Geenalfifunasilumsfinnsaniwisulansisnamunuuisvluedoviol TaedldRansan

WeaualasIaseveliiyananm UL evintiu

3.2 N13MAUALAUTENIZaRINIUNY NUIENITUTITUNIINITATIVDIENNIN
glsu

3.2.1 fUsznaugsianiglinisiiuguavasnguuignisudadunianisan

UnUeaAnnng) 101 wag 102 U99auddyI1I19eisUsHITIIUUDIERNIN
glsU (Treaty on the Functioning of the European Union: TFEU) 1iu Uayallilviundeyeld
sanandeiuldiu “gusenaunis” (Undertaking) Ineitauddysyidanaiiladinislvlienuves
o 1 L¥ 5 v a8 Y W a I v o )
A “Husgnauns” l) adlumenguiuudusenaunisiiaganegludaduves TFEU Wu
913Usznaulliie UTEVMilvsevia1eus T uasdmnganusmisiuanasssunvisediyana

fe?

I re Lithium lon Batteries Antitrust Litigation, No. 13-MD-2420 YGR, 2014 WL 4955377 (N.D. Cal. Oct. 2,
2014).

" Alison Jones, “The Boundaries of an Undertaking in EU Competition Law”, in European Competition
Journal 8, 2 (2012), p.305.
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mavesannnglsulalndenuvesdnin “guseneunis” anelaauSdayan
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AeldwuminInwvesaaannmelsunusngsesuty 3saguledi
“fusznauns” lunguaneniswiaduniinsavesanamelsuiiu aseuaquiitesmnen (Entity)
w3eadAnsla 9 Nin1sAdufanssuNIuATEERa (Economic Activities) lnglidnsaerids

1%
&

A0TULNNNYMUIBVBIBIAINEN 1130TDN13IMILnaITElAveIBImINENIY

ag1415Ad Tunsdiiosameniuiinnuduiusludnvazvesuisnuduas
Fengn Aavesananglsuldidadeliinusgngnarldeglugiugveuusznaunis windn
sngnuulilafianududasemamsugia (No Economic Independence) w3alunseifl

c

UTEN
Ustmantuduiis whomaasesianigluusenudddiidasnmlunisdndulauanainazdes

Y <9

AU IIUNlAsUAMAININUT It
3.2.2 WoANSIUARWINYRUTENlIanImINNg NS TuNIaNISAn

NANTIUTNRENELANTITUQUATBINVNIENTWIITUN N TANYDIENAN
glstenaduunlavandu 3 Ussinn loun

Usen15usn Aslesnuiamilenatnegialaidusssy %ﬂgﬂﬁfﬁuauamﬂﬁ
undgyalAnnsn 102 wee TFEU lagluad Bulgarian Energy Holding Ead and Others v
Commission” mavasannmelsulaguduinundyafiuinsy 102 ves TFEU annsaldiuuiem
Teanuazusemdesittisrunamienanals snwuidinislsunatulumsfiveu®

Usen1siiaes nMsanassiuiudniansuatu gniduguaniglaundayen
11951 101 v8a TFEU Tngeavesanamelsulausuliundydadingdiun “duszneunis” fdl
msafufanssumaassgiannuuy InglidedaanugniaingmnevsesnisiamRuyu®

% Case 19/61 Mannersmann AG v High Authority, 13 July 1962 [1962] ECR 675; Case C3/2019/2401 Network
Rail Infrastructure Ltd v Achilles Information Ltd [2020] EWCA Civ 323, para 44.

# Alison Jones, “The Boundaries of an Undertaking in EU Competition Law”, in European Competition
Journal, p.305.

* Case T-136/19 Bulgarian Energy Holding Fad and Others v Commission [2023] ECLI:EU:T:2023:669

*' Joris Gruyters, “On Access Refusal, Potential Competition and State Action as a Remedy Against EU
Competition Law (Case T-136/19),” [online] Available from : https://kuleuven.limo.libis.be/discovery/fulldisplay?
docid=lirias4124471&context=SearchWebhook&vid=32KUL_KUL:Lirias&lang=en&search scope=lirias_profile&
adaptor=SearchWebhook&tab=LIRIAS&query=any,contains,LIRIAS4124471&offset=0. [15 December 2023]

* Richard Whish and David Bailey, Competition Law, 10" ed. (Oxford: Oxford University Press, 2021),
p.84-85, 122.
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Usgnisiiany mssugsia dagninduguanieldssidevanninglsuinge
M3TuiIfuvesUsEneugsia (Council Regulation (EC) No.139/2004) Gsrimunlinissa
safaarldsuougelinssvinlddedonsnussivdulaidmadunisdnunsnisudstud
Uszansanlunainsruegaiitodfg”

3.2.3 anltadeneanunstsduldnguunenisudedunienisdunngAnssuse
funsutatuvasuTenlaans

Addadeiuansliiulaednauitnguunensudstunisfvesannmglsy
Huaunsausuldunnginssuvesuignlsansls uiinuievlaansduasdulssiamuignlaans
PEUYII39TTANN15UTTNOUTINAVDINUDY AD AMNINYIAR The Goldman Sachs Group,

Inc. v European Commission™

v
o v ¥ U L3

AnHadeilingITeaiun15nsTaives The Goldman Sachs Group Inc.
refdinduvasmagfsTIuglsUNEuduAladevesnnenssunsvesaramelsy lunsadlne
USUUTEM Goldman Sachs Tugnugusevudvesusey Prysmian Wasainnisidiusiulunis

Fszyalunanangialaliiussgeuazusegaiivae

aldnamdnnsdidnyin msfivismutiazgnfinsaniniinrusuiiaguiy
visvluateiiy liduludostoruimmaniafteuimunlunidngn mnudfinrsanannsd
Sviswangainnn (Decisive Influence) samsdiunuesuisngn Aidadeiiitodds
agaBaronsinTuundyaiuins 101 ves TFEU luusunvesustnloans Tnouandliidiuin
nuinEnsuteduansivesannwglsuanmnsausuldtuuinleands uifusdnleansi
wlilfidugnszyiiiolaonse usimniigadldiiianiwasradnuinsouidvluedefingzsinns
FRungvisng®

3.3 n1sifuguausenlaaninunguuiedasiunisynvInveasnsusy
BYVE

3.3.1 gusznaugsnanieldnisiiuguavesnguanedasiunisyneia

nguurgdesiunisynuinvesals sussinvaivsulwanisiddeduiu
gaAneneEtoy 2 Ussinvvian lakn fUsenaunis wagesinsvewusznaunis nefinele

 Alberto Heimler, “Was the Change of the Test for Merger Control in Europe Justified? An Assessment
(Four Years after the Introduction of SIEC)”, in European Competition Journal 4, 1 (2008), p.85.

** Case C-595/18P, The Goldman Sachs Group, Inc. v European Commission [2021] ECLI:EU:C:2021:73

* msUfulingrneludnuazdanandsaenndesiuvdnmsianzinudfiyana (Piercing the Corporate Vell) &
oy wlimhsnufiuguangmneansomeklasemngmnevesiiyena warfioluitvileansiosiuisey
sengRnssumsuaduresutvgn wiivelaousnangrineuensamnaniuiang wwRadsnai Setelasiuuitn
Teansanmislivisngniduedssilediiufnssumaasugoiidatongmnsmsutedunansdld
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A7)
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undygfAnngt 2 vesngumanedesiunisynuin guseneuns (Enterpriser) nangis yaaad

uanaNil ngvanedesiunisynuinvesansisausainvadslataaAtdeuves
Wemlgandlilnoanis Sedygliuicnloans mneds UitmiUsznaugsAamuUnAlagnis
muauuismdulamelumssusgnmaiunaduiiedu waslyamaunindiAunitd v
Avualilunguini

usEnlaansnunguuiedesiunisunuinvedansisusginmaludagiu
wfpwinuantife (1) Jdunindegraloenilawaudiuiou way (2) lyarveiuniebuusem
lueSelneiidndiuegtioviosay 50 voswardunindiauavesusenty

ngvunedesiunisynvinvesansisasginvaldinisuuawennisdeduly
nnmnesErisuTleansesauiiieilifinsusneugieduuenniieluainnisaaunuuith
Tuaeruntsiieriu fuuidnleanuuunauiidalimasidugsiame Wewsnsfifuguauisy
Teansanaunnsnsiululnstuegifussamgsiavesuisvluadotniunisussneugsianisiiu
vielal ilesnnuidlenneidusdvluaioussnaugsiomatiuasdosegmeldmarifuguanes
nnvaneideuISnleanmen1siude (Financal Holding Companies Act)®®

3.3.2 wpRinssudewinuvasusEnlaansmungvanedasiunisunvin

'
wva a o

ngrangUaaiun1sunvIAYesasIsusginmaty Jundyganmiugua

Usziunenduuignlaans vienisnseyhvesuiemlganseliidunsaniy muivsinglu
UNURYElANIMST 8 kazaIng 8-2 VBINMINEatUAINAT?

U58N15UIN N13AIVANNISIRRIUSENLaans Ineuntyaiiuing 8 Avue
TS Tmndaaamsanlsan i uuSEnlaantuf o438 UADAMENITTUNITANSA LT USTTUWAS

* Article 2 (Definitions) of Monopoly Regulation and Fair Trade Act

“1. The term “enterpriser” means a person who conducts manufacturing business, service business, or
any other business. Any executive, employee, agent or any other person who acts in the interest of the
enterpriser shall be deemed an enterpriser in application of the provisions pertaining to enterprisers’ organizations;

°" Article 2 (Definitions) of Monopoly Regulation and Fair Trade Act

“1-2. The term “holding company” means a company which makes controlling any domestic company’s
business through the ownership of stocks (including equities; hereinafter the same shall apply) as its main business
and whose total assets are above the amount determined by Presidential Decree. In such cases, the standards
for main business shall be determined by Presidential Decree; ...”

*® Daewoo Securities, “Holding Companies,” [online] Available from : https://securities.
miraeasset.com/bbs/download/77621.pdf?attachmentld=77621. [22 January 2024]
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WM& (The Korea Fair Trade Commission: KFTC) LﬁaiﬁmmsamaaaauLLasz@ﬂé’”
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\nd BaiunliufiagasliAnnsynanauaznsnszanivessunamaasygialuiliovesuism
LiAusiiGondueslua (Chaebol) msdndsuidnleansiulunagnsfivisnuunlnglu
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Yy A v % ] - o v aw =~ A 9 v I aw S
rosdevuliitdosndt 40% vise 20% dwsuusenamedeu wieliiuladnusdnleanaidnuna
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RomuznssuNINsilusssy wWslminanulusdavazaunsansivaeuls”

Usen1siany dednfinlunisdnnsusunleandaenguusgvndvedndnluns
AmUsEiunil lneuntdAuing 8-3 Muuaiineuflavdnnaseildsunvanduuiovloans
nauuIENATARseniann1sAUsEunilndeyseninausevluaieney dwavdigliusazusunly

wsedmnududaszmenisiuundu wazanleniandamnenisiuazanauluvianguusem®

3.3.3 antadengaiunsteduldnguinedasiunisynviauinginssusiaiiy
NsuUIdUVRIUTENLIANS

vildludidedelaaudl KFTC Tsduldnguunedesiunisynuinves
mmsm%’gmm%ﬁw'%ﬁwiaaﬁaﬁaﬂﬁmaw%ﬁw SK Group @eitaauziduusdmlsanaunlnafly
arv1sasannd Tagluafil KFTC Tdndnminsdn sk Group fnisnsgviildunisdnuna
Tomafivedigsialna q danudeiulunann TasnadhderiuludnuasiioailiAamsgnan

Wetaremsuwstulunain audAdausuusem SK Group WuRudwiu 1,600 d1uieu

* Sung-keun Oh, “A Study on Share Exchange under the Companies Act and the Monopoly Regulation
and Fair Trade Act of Korea”, in Korean Journal of International Economic Law 18, 2 (2019), p.5-6.

** Daewoo Securities, “Holding Companies,” [online] Available from : https://securities.
miraeasset.com/bbs/download/77621.pdf?attachmentld=77621. [22 January 2024]

* Article 8-2 of Monopoly Regulation and Fair Trade Act (Restrictions, etc. on Activities by Holding
Companies, etc.)

* Article 8-3 of Monopoly Regulation and Fair Trade Act (Restrictions on Establishment of Holding

Company by Enterprise Group subject to Limitations on Debt Guarantees)
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HaRviSeIMesaTEuA SeRlUINslugIna”
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U gning wanslitiuinesninennionureniaasegnanae

o

o wa 1

anagnglutifuvemse MwUyaRnsutelunienisé we. 2560 suasiiaouslu “duszneu
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AUTENBUTINIMUNTE I ANITUUeTUNIINTTA W.A. 2560

pg19lsAd Tutagiuamznssunisnisutsdunienisailaeidedsznie
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* Competition Policy International, “South Korea’s KFTC Faces Backlash as Court Nullifies Punitive
Measures,” [online] Available from : https://www.pymnts.com/cpi-posts/south-koreas-kftc-faces-backlash-as-court-
nullifies-punitive-measures/. [15 February 2024]

“ EINIUAUENTTUATNTUIITUNIINITAN, “ANNTAdEAMZATINNTANTUUITUNINNITAT ASEINITLAINANTTT M
335MR5ENINUIEN 0. Wz uSEn v.” [oaulatl] WAL : https://www.tcct.or.th/assets/portals/1/files/Merger TorThor.
pdf [30 Juran 2567]; E1UNNUAMENTIIAITNTUITUNINAITAT, “NaANITNEUDIAMENTINAITNITHIITUNINAITA A5l
NYRBUYINTINGINT TENINUTEN T4, Tina Auaaedivd Iin wavu3un wald alasa Uszmealve) 9in” [pouladl]
WnAaTian © https://www.prachachat.net/wp-content/uploads/2020/12/uadifiad CP-Tesco 18122563-final.pdf.
[30 fuAy 2567
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