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Abstract

Criteria for determining the criminal liability of mentally disordered offenders have
long been a problem for courts and lawyers. Since some offenders may commit crimes
without realizing it or the crimes were caused by impairments in the nervous system,
brain, mind, emotions, and stress. The problem is what level of mental disorder will be
taken into consideration that a person is not guilty or is guilty, but the punishment should
be exempted, or the penalty should be reduced. The Common Law Courts in the United
Kingdom laid down the principle in McNaghten’s (1843) case that all human beings must
be presumed to be mentally sane unless it can be proven that while committing the
offense, the defendant was suffering from a mental illness to the extent that he did not
know the content and essence of the act. That means the offender is unable to know
whether his action is right or wrong. These principles have been widely adopted in the
United States and countries in the European region. This led to the result that the
defendant would be convicted of not guilty, and the court would order the defendant

to be detained for treatment at a hospital.

As for the liability of persons with mental defects, psychosis, or mental infirmity,
according to the Thai Criminal Code, if the doer is not aware of the action, he will not be
guilty under Section 59. However, if the doer is aware but cannot appreciate the nature

of his conduct, he will be exempted from punishment. And if the perpetrator still can
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appreciate the nature of his conduct, he must be punished for that offense, but the court
may reduce the punishment less than what the law specifies for that offense at any time
according to Section 65. Mostly, in cases where the court decides that the defendant is
not guilty, the reason would be based on the provisions of Section 59, assuming that the
offender is not conscious, for example, the Supreme Court Judgment No. 8743/2001, No.
2590/2019. However, in case that the offenders are mentally defective, mentally ill, or
mentally deranged have committed an offense without knowing the “condition” and
“essence” of the act, a separate provisions should be made to ensure that the person
is not guilty and if the results of committing an offense is serious to life, body or
property of another person, it should be at the discretion of the court to order that
person to be sent for treatment in a hospital, similarly to what is provided in Section 48.
In addition, if the offender can appreciate the nature of his conduct, or are still able to
control themselves, there should be a criterion for reducing the punishment based on
the seriousness of the offense, such as the criteria in the French Criminal Code to ensure
fairness to the victims. Moreover, the method of probation should be applied after the
defendant is released from prison in cases where he or she has committed a serious
offense, as in France and England to prevent the offender from committing the crime

again.

Keywords: Criminal Liability, Insanity, Psychosis, Mental Disorder, Security Measures
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i Fmunnses lsedn Iniluileu Amszgauszasdvesngrunedesnslifinrmunnsnaiu g
i “Tsndn” Tues 65 Aldldfinnumneegnesniadsiiawh 9 Wdils Smunedeauia
Unfinneiiauviedn’ wirisdmansna1sd uans yiwdiima ldldenuiiuees d1i1 “Inasie”
fusfinanuly wazdin “Saunnges”, “lsmdn” vise “Sasluilow” Aassedldlrnseiu
anuvnenansunndiitetestuiliAnanuduailunsiundagiaueanuiiudona Loy
dWevilmAnauitlafinssiufuinngrune ilesandesmiidadutiymazinalisitdedund
vosrmauananaiy wouvisldlimanadinditnssuunlsamadansas DSM-I vesaunmy
INUNNGWNIBLUTNINTE ICD-9 YD WHO iUTeuiisuiuinngt 65 wisUssanangnungensy
wéaziuldingiinssvihanuiadediennismadaiaUninazldfunseniulnuasilogios
2 szt Ieun wandeyayiden (mental retardation) fumaniidulsn3n (psychosis) @
yaratha 2 Swanidudiinssianufislneusaananuiuingeurieidugiliansatdy
nuesld dngiidauRnunfivnsdalunsdiau wu lsauszam ieliynannnuUsusiulsiaunis

2 yifsdeveaiav1BnInnEnTINNNGWANIT 1.624/2482 astuil 4 n.a. 2482

> wifafeneuanneBuiinsuansnsaiguil a.635/2482 asiuil 13 .. 2482

* uans yayiafinng, nannguangany, v 171-172.

> 307 ferdii, nguaneenginia 1, fuvindedl 10 (ngamma: widudineann, 2566), uth 840,
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Aerfuanmanuiauniniadnvesinszyianuiin samfsanuiiusediiedlnddavdeiu
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AUTIUYDIUIBULNNAUNN 150905908 LALTAIINIAIUTRIAITT Faunnses 15ATn uaz
Influilou Wl

A7 “FaUnW3ae” wuieny Jgyg1eeu (Mental retardation) Aa N153sAU
ﬂaﬂ@mﬁﬁﬁaaﬁ%@ﬁ’m’j’]ﬂﬂaI@ﬂﬁmLﬂﬁlﬁLﬁWﬁuﬁlu%wj’]\‘imiL‘\]%f,yJLaUIGﬂuﬁlﬂLﬁﬂﬁﬂﬁuﬂﬂaﬁu

fnssgulaldands danuauisadrdnlusunisifeu wagliauisausuddnnudsaule
Tunsnegeuseiuwmulyginuiniseauniulaygn 5o 1Q. (Intelligence Quotient) #i1na1 85

g3 “lsmdn” e JUleliennisinundcadeluil

(1) UsgamnssuiRaund wu Svuds nmviaeu Jusiu

(2) aNRn WU RasRAINTANENAUA LA UDIS1UAY MAIRATIAUABNIZIYN RaRAT
AuilauRn Sunl asRnauliiaues Wusu

(3) sUnUUANNARRAUNG Wy yaalsiseidlestudleflaazlsidlaingtasidama

S099¢ls

° Spanedny, Bt 172-173.
waaa 6‘”

T auan 3enTENa Uay 9INIIN VA, “URINNYMAnS
TsefuiiSaunnn, 2536), M0 326-330.

Tu gledanymans, fiuassn 5 (naunne:
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avewuariivang vseasiieang nisednUssan lnegUlgaziiennsdeiaining sanmiiases
dunand lawn

(1) anudude eraduaudilutissseznailng 9 (short-term memory) Wu
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ldlanfionurieglsing
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UaNka1 anun viseyarale
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venAMumdeukarAuLANd9vasaesdslila

(4) fo1n13Tauaindinedanimvesaues wu walils wuldle 1Wusiu
(5) Mmszinauends unseiagUaglifieuliauns

Todunn FUrwavsalionisinanegitesniedy wilusenduuine1aasd
9111398 5 08 TluiueIn1slsndn wu Uszamnasy wiasiin a1sualianung waz waRngsu
a a 4
Naunm lWusuy
wona Nl lsraziuatiuvusndu (somnambulism) dalaindulsaiailuiou
= T~ a o a a 4 A4 X . ° cada X vy wmy
yianils Fudulsan@ansnianuRaunfvesanes WeAudugieasmgmsainiatulyle
wazdaiilsmInituioudnlanisniinnueinislsraudnudnlanld Faileazdanvareinis
AuwLiuIekarnIT NN viselulsrantdndnyiiavila (Temporal lobe epilepsy) HU78azil
anwareINg Al
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(1) fenisduau vsenINaiIaRtausNTuAATuTILY
2 #nmswmdeulmilunisnszyiruiseslasldaslaasliaiuise

(3) e msfnanenaiidunsesieddy

(@  omsvsdieglutissyeznandu 9 Ussana 5-10 w1t dausin
TaitAiu 1 49lug

(5)  dlemeiihsagsumanizaifiingulalls

dauwaunmg 3958 deUseius Faduunmdnieinuilidanglduialssinvuesiae
Innanfessuianenguunsesndungudsil’

1. naudeysyrgeu (Mental Retardation) vsngis fnilangvesszauaniyan

T o

v A o ! a & Yy Y a o w P a YRS o '

pogvzoRINIUNG Wuwmsliiuiinnuauisadidatuiunisseuluionn ilvldaiunse
Usumnnudea riiednswsaiulalidaniy dsduaionouasSonnnizuilin Innsiu Inuae
ANITNENDY AUDIDDU FIN1WIV1IT1USeNI1 Auladuiaing auldifuuintie v39919

3ani1 Aul 9 ve 9 Wudu

2. ngulsndn (Psychosis) FsesAnseunsielanlimionliin mneds aneddl
mMsgapdovthiinisinuvesinla feseduivihlidsanuaansalunisvdeiauies sads
Fomwannsaiiazaussnudeansidndulunmsmsedn emuiAniindauazngingsusg 4
fleglunseuvasmuiugie

3. ﬂfcjmmmﬁmﬁmLﬂaamﬂauaaﬁmi (Organic Brain Syndrome) NN N1
fiimsgydemihflunsihauvesaussdulilosnannesanimussaussviiliAne1n1medn
Fsorainanaussdesluiovsmieneuisrs aveslisuasfiuing Wy g51 Uson uusnila
viainnlsnfndeluaues WWumeliauesdniau vieenainainlsedifatuaues iadasen
Tuawes Tsrautihny vaemdenluanosiv TsnvesszususionlSvefiinasionisiuasuuiasmes
aued vinanedldsuuaiy

4. ngulsauszam (Neurosis) Ludovesngulsanisdnladasinaiumiin
“TsmszuuUszam” (Disease of the nervous system) FadulsamesmeiinTuiussuulszam
16uA Tsndoriuanosdniay lsnaveadniay wu lsafivgiiuth videiAnanlsaludundadniay wu
Tsaluale wiaRnanlsatatsuszamsniay wu tsamidu Wufu seindueinisues
TsaUszamilazudeandulsausvamaiinme q Wenuatewia wu Tsausvamina (Anxiety
neurosis) lsAUTzaMTULATY (Depressive neurosis) lsAUTza Mdanise (Hysterical neurosis)
wazlsauseaImnaa (Phobic neurosis)

€

WUsEiius, BAnYAans, Ruiasai 5 (ngamns: dinfinsiuninendesiueums, 2532), wtih 163-170.
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5. AaNYAANAINLUIUTIUUIIUTELAN (Personality disorders) @4p117
“yndnnm” (Personality) Tun1edningr naneds wuvatuvesinuaelidovotunnaiuand
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Y o

2o lUFUNEANTIUNININNLUALANTD naenIuylianIfvesuARall §1MSUNauUAAa
A a = | Aa o o o a1 Y .
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< < a a a =%y y
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Tspdn iodmituiloulswsi
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a da . = [ a a 1 a
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9IN13AUAST ILAM (schizophrenia) neRiidsyiauAnRuaRnIIy" dumans1ansed as.
wge Lasgiie Wi “lsadn” vuneds ausadulsn' warmans1anse as. gniie waulndn Aflay
WA Mans1anse as. vien wasgiie tneiuin “lsedn” vaneds Suaueadulse vei
= [ 1 o ! [d ¥ 15
Feniuegnamluindud

Y yen Lae

3

’ 30 AardNg, ngusIgaInIA 1, i 840.
)¥iE, NVILNEa1INTA 1, fanindel 16 Yuusalnal (ngemme: dninfinviuminendesssumans,

2537), vith 166.

" gniia uaulndn, NUNIERIRYINTA 1, (NTUNN: AUEUINITONEITLAYIVING NBYIIINT NTUBENNT, 2525),
ni 136.

2 Gl 331/2513

" 30f Aerind, nguanganyIna 1, vt 84l.

" viga uasgviy, NYUNIEaIYINTA 1, i1 166.

" gniia waulndn, ngusneatgnia 1, i 136.
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a v [ vala a a a Aaa ! a A a y I~ ! a a
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yunalndeazislaiyaratulidiinnuie wsgldddinlunisnsevihmudszaiangrungeig
11931 59 visedmuRausnszidunisnszyinuRalurus Tnunnsas lsadn wie Inituilou
v g B v N o Ao
Fuumn A SN U INUUSEIRNIVNIERIY AT 65 155AKSN 3BLTuN1INTEInNdg
JUAITAANYANULINT 65 155AARY FaTRyeldn “UinnsevinANuRndsausaiiaveuagUng
vsadeanunsadeAunuiadlatng guudessulnedmiuanuiaty usmavzadnulouniiy
nguneiuplidmsuanuiatuiedanls” Galdgwineiurunavesnnuiaunfinidnidu
ymlunisiiansanaddmsuenanslulsunalneuaslusinsseme SaluansgouisniuasUsswme
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© InR FeAsig, nguangagIna 1, vt 841.

7 vgn uaagiiy, nUNeeIyIna 1, v 166.

* gniie waulndn, nguaneatg1na 1, v 136.

“ adin o ups, ngviangatgntaialy, fusiaded 7 udludsin (ngamme: dinfissigauu, 2563), i 69,
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AUdnsnwssnunansiiinsnusazanuiiusemanisly 90 Suluuaiuilasuieuull
LLazfﬁmn%mLLW'V]&TLﬁudﬂﬁmmﬁﬁL?Juéfmﬂﬁﬁ’m%'ﬂméiﬂwﬁwialﬂ TrsgaunanIsininsne
=3 [ 'y v [ No U & | A 22 P (Y] é’y 1
LagANLINRaAann 90 U Luwsdmalslmdulueg1edu” Faszevaan 90 Juliteund
2 N5AT9AUAINTIZNNSAANaNA ATl RsaN1TalnuAL iU INAINAITINHUNINIITUIANY
wnzanIgnsvilanuiaunfimszidnunnses lulsednrsedaiuilounsold uazauaasi

'
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efimamalnudiuselunsol

5.2 Ansizrvaninasilunisinuaausulianieiyidenszinnuike
NUENIINANUNR

U a.A. 1843 lﬁLﬁﬂﬂaﬁ’lﬁ@%ﬂuﬂizLVlﬂéJﬂﬂi]UéJuaaLﬁUUSiﬁﬂg’MLLﬁ%ﬁ@W%WEﬂﬁia
nsfinsanafivesmadesiluuszmaiildszuungmneainusensl (common law) uaz
Ussmaildsuungrnsanednuaidnus (civil law) 1én af McNaghten’s (1843)° Gaildaiiianis
T191aefe Daniel McNaghten 1684 Edward Drummond Faifiuiavynisaausauea Sir Robert
Peel endguunivessngulunatuiunanume Inesuasliidui suasdornsinasie
Anhilaunesfamuuazyaamiiulszamdas dedarndldlieeldsuniiinisnu d
Snagldventuunndieudisnasldsnmetudua q vildlumniiianusias afdmaldae
Hoilsignguifadedunahdnasansadlaues fdeliinisfisaenssinluiudunistie
wazindnagliddniluraensshduiunmsasdiadessuvomendvdengnerosyus (the
law of God or of man) Suasfliifesiulny dwsuafignyuldtnalildossuaslingy
Inaain uiilormalddaduudaldinmsinndiasaliunnlaeifidlainduasdslneddyin
MifignBaduuensguusd aniguuns (House of Lords) 3dldssnnuserifininu 15 au e
Tidinstuasiedongmneluafid dafininuianthaa (Lord Chief Justice Tindal) l¢iduasis
vanlunmsfinnsandezdedinsigadidiui Suaslinsgieuiiasuinainanufinnsetis
fivgwa warlisfaveulunisnsgyianuiin Suilgmsuinainnisvasia (Delusion) Favnd
AMunasAatissusdIutarlidalainlunininaaia (Insane) AavdesSulianisorgn®
nFrINEuANIUUN (House of Lords) Idthdefinnsanuesmammumuuagldsinuamnly
NNINEANANNANUTOVRITNAL TN TNAUEAUNTORENANUUANANTENINAINNER (right-wrong)
levielal Tnedesfimmuaindiaslinszvhanuiinneldmnuunmsessuduiiloswnainlsams
3la duililianunsadfsanmuazanszdfyuesnisnseiin wielianunsayindsilénszsi
asldifumnuiin Feilifomansvadalunsfiansan fei>

#1951 39 wszsvlnyaRguninidn wnsAnsiy 2551

? Mayne no. 62 p.165, Perkins cases p.411, Kenny no. 53 p.76 &by 3nf Aeedde, nguaneaiyd
a1 1, 0 844,

* \Fys A3euw, “envnssuiulsada”, dasansdiinaudagisssuganam, atuil 10 (gaian 2503),
i 1244,

* Nicola Monaghan, Criminal Law, 5% Edition (London: Oxford University Press, 2018), p.350-351.
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Y9IMAN ‘M’ Nanghten rule 1 “ynnalifossuiinnisesy) dluvaenseyiie uliwnazinauas
devveanisnssviudngz “usanseuiidnsediulald” viliainseyheauiedu” e
NUNYANI LLﬁ@ﬂiz‘v‘hmmﬁmzﬁﬁwamaqmiﬂszﬁwLLazLﬁawﬂwumzﬂisﬁm’amﬁmﬁmm Wl
frnvngiunausenseduislannavesduiinunfivaafigdeduldlignsgiauin

o & a ¢

Ionszanuiiouds gnszviinlifessulin Jwmdniiigniansaliniideunnses 2 Uszns laun

Y

* glgdng Inude o ogsen, “Inadsrluriruengrineengenisii’, 158159ems, atu “lnafeudensdmin 227
(2522), wth 79.

7 g1wna Whde, “nsdramminaaialudenied (INSANITY DEFENSE) munguunevesUssimaansgomsnt”,
21361598M15 5, 55 (N3n1AY 2525), Wi 38.
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anmuesanesiiazsofiunisnssiaudadunuldeindszniswils warBnusenisine
wangenaviignsgihauRaansathuvenedewideeniulidnlna WuwmsliAndegaen
dsumalunmaihulivsenounaiiie” winsstuiinmensufiee namdninusilunsinsan
5aamazmmﬂmﬂﬂamﬁmmrggmzﬁwmmﬁmLﬁaﬁiﬁé’faﬁ%’uﬁmmqmmﬂ TneinnsAndundnd

¥

5877 “Durham rule %38 Product test” au

dmSunan “Durham rule %58 Product test” muualiin “suaglinessuinnig
ngwmﬂmimzﬁwﬁﬁmﬂgwmamaqLmLﬂumam'1mﬂiﬁﬂw%w%ammmwa’aamﬁm (Mental
Disease)” udndniiflasunisinndiansaiindsiifounnseaioafudomionsediin nisnsesi
Arufinesiasisieinduyanainassatuinnavesiifiouniviols waraussogslsis

)% 989A1IN

szfioldimaund Wuweliinslisdinaiulvadlupf McDonald v. U.S. (1962
Mental Disease Immanefannzdniviauazslluieanminlaiiaunadsiinalasnssioayed
913U0! LAZAUUNNTBILAEATINETEUUANAIUANANUSENGAVRITIINY wazlumf Carter
v. US. (1957 laldninnnamesdiin “Product” of mental illness 31 wsnefis nsiiyana
fusifissanovidednlafiunnsasliifissefiagyiliiumgaiuainanuiin uidessznause
Aruduituslansszrinauesiiinunftuniansesh wasaruduiusidududesdinaunssiia
TpnaLieanedn ﬂ’]iﬂﬁ%ﬁ’]ﬁ?ﬂﬁ]%ﬁLﬁﬂ%ﬂﬁﬁ%’]ﬂigﬂﬂaﬁguﬁﬂu@ﬂﬁﬂﬂam uanan “Durham rule
vdo Product test” AlssumsAnduainaazgneudsiiuselneiiuinngfinaniiveuni
weuiulUdwsumuurthedaunmd ldmssuilafinaiaiuguvesnnzgnyuliifivme

HONITNANTUNAR LA

ansgosnlasuinsdsduldngrunedaivunlviinisnsivanmind msuyana

a A

navsaiinszyiAuineIy il A.a. 1921 Inewewnmd L. Vermon Briggs Wugiawangmuneg

a 1

[38n91 Briggs Law lnedin1sivualidinisissanuauesdemaneiiuinssyinauingaduy

L0 =) D

AAEINARTM Teaesnallinunmd 2 aududSuses npmnedldinsusendlilunaneuaty s
vililsmsuadfvesemginssuiiAnanyarainaainilndidsstuanuiuate Inguneunng
Overholser loseanuisadavesrdomnaioigluszey 14 Tusnvesuasguuagnyen 31uiu
5159 au wuhiidulsninfeduinasdn (nsane) fswau 69 au, wagdnu 432 Ay
Tsndeyayremietlysiseu (Mental Defective), 3171 169 ﬂugﬂﬁﬂﬂé’aLﬂma’m’mﬁiiqwmma
Tsa%a uazduau 100 eufinnufinnfvesdnudlifsiuinaasn 1aud wandidulsaaudn

“* Gabriel Hallevy, The Matrix of Insanity in Modern Criminal Law, (Switzerland: Springer International
Publishing, 2015), p.13-14.

# McDonald v. United States, 312 F.2d 874 (1962)

* Carter v. United States, 102 U.S. App. D.C. 227, 236, 252 F. 2d 608, 617 (1957)

* glgdns Inuded s egsen, “Inassaluvirugngviingengiawuiiu’, 15a1sdenns, v 80-81.

*2 Criminal Responsibility-The Durham Rule-Washington v. United States, F.2d (D.C. Cir. 1967), in
William & Mary Law Review 9, 4 (1968), p.1174-1175.
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Lsaanfngsnisess Anenaniin duswia WWusu uenainil e1vginslsndndeluinadiauay

RaUnAiauIu 770 Ay denelaindudselevisenishanslimiuainudunusyasaIndy
919 INTIN>

Tl ae. 1972 lainaddAny taun af US. v Brawner (1972)* 1umnli
American Law Institute lainuaisn1snaaeuaindinadsnvednssyinAuiaiEendi ALl test
1311 Model Penal Code Tnsiivdnityanaliifesiuiiomsengdmaiznszyiiininanuaiiaues
Anunidumaliliaunsadilatdemuesnisnsysh videldaunsasusilvinianseieglunseu
gaangrune wilisufimanseiiinainensualiiivin videmInseiiidnvuesedudnu®
ARTIImEN ALL test 1ld Iéun @R U.S. v. John W. Hinkley Jr. (1982)* Tag wie John W.
Hinkley Jr. laltUunndaUses1usud Lswuas lsuau (Ronald Reagan) auldsuunaidu dsann
mMsUnaselsusnedeilunsnediu’

dmi3u wdn AL test® Iffmunaamnees “anniinasin” 9vsneii aues
fanunAdslunsenusosenmedinaliyaraturaaruansafisnauiadonlumsnssrhues
U visevInALEsalumsivualinsnssivesmululunungmne nefinsigaulveg
Fuhdeeiavesdiienflurnsiinssienuin wesnansshiulunalnensdainanaues
fifnund 1Humalignsgyhuiaauaiinsalunisisuaiuinislunisnseyiveany sl
lisdsnsnsgvhiliAnnersualfiivin vienisnssvhiidiesudny uenaini vidn ALl test
falgrmusliimasioansiognyuin msfignsvihdsumeRsunddadunalnensanainatos
yligiunanuannsafieensudomvesnisnssvimielsl vieyanatulsiaunsoiimun
nsnsziiweslndulumungmneniel

wan ALl test dlanludnsUyeifsrnusuiinnisengdmsugniianiziniaung
13lu Model Penal Code 311951 4.01 Tunandesn@sinanasil

(1) ypralisaasuRalunseigrmnuaeinsziauRaduraunanenislsnds
wsednunnsevhiviuvaawaansanlallemansylunsnserinvesmunag

(2) melataruwisuntayegAungil a1 Tsedn wiednunnsadlivuluisoins
RAUNFINNITNTLYINANURATI VI DNITNTLYINADATUAIAL

? Wy @euun, “e1vgnssuiulinds”, daeasdinauaagAsssunanam, vt 1245,

** United States v. Brawner, 471 F.2d 969 (D.C. Cir 1972)

» gigdns Unuded s egsen, “Inavseluviruenguuneeisy1esisiu’, Msa1sdenis, vt 8l.

* United States v. John W. Hinckley Jr. (1982)

*Vincent J. Fuller, “UNITED STATES V. JOHN W. HINCKLEY JR. (1982)”, in LOYOLA OF ANGELES LAW REVIEW
33, 699 (2000), p.699.

* Ibid., p. 82.
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Mé’ﬂmmmﬁlumiﬁqaﬁmmﬁmuﬂamﬁmaqﬁﬂizﬁ’mmﬂm’tuﬂszmﬂa%%’gam%mﬁ
filtlusadgsng 9 windfuluidesainszuunsunaseswesanigondnuiunisunasesly
sULUUEgTIn Usznaudouadgeng 1 dadu wdninausidithuivesouauinatinvesgnseri
AnuRadslilalindninaiiieniu naneie unwaszdildisnmmeasuluguiuy ‘M’ Nanghten
Rule wu #a1u1un (Alabama), 8151wu (Arizona), wadnesiie (California), Wassan (Florida)
187 WuNasgleIsnsnaaeuauman Model Penal Code 1w wiuanyn (Massachusetts),
Sauend (Linois), Wi (Main), LAudnA (Kentucky) a1 wazunagliszuunanssninendn ‘w
Nanghten Rule ffu “Irresistible impulse test” wu lalasila (Colorado), 1 win@ln (New
Mexico) a1 d@aundn Durham rule w38 Product test Zil#lussiausundes (New Hamshire)”
Jusiu

Usgimanauniduussmailsuszuunguaneainszing (common law) il
SuBvENaIINAG McNaghten’s (1843) 39iinsinuAANUTURANINBIYIVOIENNTLYINANLRR
Lluvszaanguuneeig (Criminal Code of Canada) viueufieniiu Penal Code va9
ansgonsn netgginnuliluuins 16 Wﬂﬂizﬁwmmﬁm?ﬁqL@uqﬂﬂaiﬂaﬁmlajﬁmmﬁm
Tnesesduivguludowureuiyarayneudindunfisuninefgadldhonenssshanuia
wilifianuannsofiagiaszddmoansnasiviolidnnssinduduiein wudeatudnmas
Ussiaildszuungruneanednualdnus (avil law) Alddaeimnulilungrmnefrmiuiuin
‘vm@W@ﬂﬁﬁ%%UQﬂizﬁﬂmmﬂ@ﬁﬁamw%mﬂmﬂﬂa Faziiuldannanuiitydililuuseua
ey welsEmAavitusgeeuil assassHsuea UssmadUuiazseimealne

avitusansnsasgieesuildimusndninusiiisafunisnsyiauinvesyana
Inaasaliludszananguuneang) W1ms1 20 91 yaealaiaumnlanszyiauRaluvae il
AwEIsaTaEiinsnsyvesBurnuin vielunisnsyyinduliaumninainauiinni
930 FuAnainanudutienianie wietymmadsla vieidnananuRaunfinisdslanin
o1sualiiguuss suliaansanugueuesld wietlygrseu nioiAinananuiaUniniade

* Sanabria, L., “The Insanity Defense Among the States,” [online] Available from : https://www.findlaw.
com/criminal/criminal-procedure/the-insanity-defense-among-the-states.html [4 June 2023]

 Section 16 of Criminal Code - Defence of Mental Disorder-now codifies the Insanity defence as such:

“(1) No person is criminally responsible for an act committed or an omission made while suffering from
a mental disorder that rendered the person incapable of appreciating the nature and quality of the act or omission
or of knowing that it was wrong.

(2) Every person is presumed not to suffer from a mental disorder so as to be exempt from criminal
responsibility by virtue of subsection (1), until contrary is proved on the balance of probabilities

(3) The burden of proof that an accused was suffering from a mental disorder so as to be exempt from

criminal responsibility is on the party that raises the issue.”
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ogesuuss Mansevsuliduasfinern” Fumualunstygieulilungunedanan
%ULﬁaamﬁm’meqUizmﬁmmﬂgwmEJa%ywﬁ’zuyzﬁﬁ%mﬁaﬁmmaqmiagﬁwﬁ’mamywﬂué’mm
Jaldimunfassauniesiesssuvesnsogimiuly dewmni nsnsgvilafidunisnseriii
fasssumieadussuveansegsniuvesngmneengdemdunisnszsii “41” uazlunns
nsziil “dndle” fazdesgnadlyy wazmsadnugnsevirmnuinaziinuveussuivee
nsnsshiududsiidenulioensu Fsmagegaaniusansisasgwesuiinaniin “gnszsidies
gnewdfianlavilfignnguine waznldFadulavhAsiligndesis q Awtanunsafiazshliign
ngvsneuazdaduladiazvidsiigndedls wifnsevindlddaauladsnanmnuslddndulasiiie

72 pazifudiunilaves

wnu” fetiu “aadn” Jaduaszddgussnisuiiwes “AnuRneig)
lAseaiamusuRan NI EUsEnoUMIe (1) NMsAsussnUsEnauingrunetyed, (2) Ay
AANQuIng, uaz (3) Anudd dmsulunsdlvesyfiiennismadniaunidesliiannsndtinveuse

7% Ws1EANNEAINITA NS

Lianunsatedupueddd Fadunisnszviiusaan “anud
“anmin” Fesfiolenanuanysaivesdnlavesynaailunneilunisfionsandae® widmn
ANTEYANURAS AN TlUNNTTUTIININTEYINVRIIRANYMINENTRANANTALUNTS
nszvhwesIanassuiinasnnamslaavanilanNmng 20 fnsziAezdedldiulne d9o19

TasunsanlnuynIuuIms 21

duanssnsgiuaaldinsdygiemullungrnseigilud e 1810 1ne
64" Lﬁmﬁ’umm%’uﬁmmqm@wamﬂﬂa‘iﬂaﬁm T UayerRnulii “ai’%aa?hﬂuqmaiﬂaﬁm
gouliifianuRnmnanldnssimuinluragdnassmselionndudinmsnseyhls wazsoulud
A.A. 1838 11931 24° ladgyaiiflean1snseyivesumaainaasn (insane persons act) Lilurinues
eafuinlienaadnwyaeaiinsgyihnnuiamsginasia sunseisdatagtufifuiyouiui

yarainavsanseyinauinegldiduanuin® aeldiinisUydfnanulily wesn 122-1%

! Section 20 of German Criminal Code “Any person who at the time of the commission of the offence
is incapable of appreciating the unlawfulness of their actions or of acting in accordance with any such appreciation
due to a pathological mental disorder, a profound consciousness disorder, debility or any other serious mental
abnormality, shall be deemed to act without guilt”

“ aa 04 uAg, ngUaIBaIYIAATIALY, Wi 129,

“ Epaieni, wih 60.

“ Soafuafiu, i 297.

* Article 64 of code pénal, 1810 “There is no crime or offense when the defendant was in a state of
insanity at the time of offense, or when he was constrained by a force he could not resist”

“ Article 24 of code pénal, 1838 “In sane persons may in no case be detained with convicted or accused
persons or deposited in a prison.”

“" Thomas Fovet, “Forensic Science International: Mind and Law”, in Forensic Science International:
Mind and Law Volume 1 (November 2020), p.1.

* Article 122-1 “A person is not criminally liable who, when the act was committed, was suffering from
a psychological or neuropsychological disorder which destroyed his discernment or his ability to control his actions
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yosUszanangmneenaHsamatsliussmalidedulul am. 1994 31 “yaralsifiariuiiama
0101 nvaznsevimuAnlianmlsamsdavidelsamatszam dsvhansannianiaveu
viderhanenismuauauLes” wag ssnaeslityditunnanlnydmiu yaraiilsainnie
TsUszamunigiinssrhamnafinasiimnusuiinveveg i mnanmiduldananuidnintey uie
FarnenseuauauLes Garasunsafavanlnylild dndulndenlranamiduanu Tunsd
Tnwenaaondislianauniosian 30 I uenaini maausaluiasnuldmndimguafialy
nstAuRaYszan délit” wnaaiulszneuanuiuummgInisadineazyaglinisinw

91N1SN9IN LA °

UizmmﬁjﬁmwiLaulé’ﬁ’@zﬁa5amm%’uﬁmmqmmujwamﬂﬂaiﬂaﬂ%mlﬂuﬂawmEJ
91017 AA. 1880 11 “yaraihiaansausnuszanugnvizeraldifosnnanmsgydenim
annsamadsluvaizieevgnssuliifiossulny” deandleldiinisufsunguanellldimun
mnallusnas 39 wisUsssnangmaneeign U 1907 1 “yaraiilieuansaazlignadlye
yaraifinuansaunniesazldsunisanlng” (an incompetent person shall not be
punished; a person with diminished competence shall be given a mitigation of

punishment.) FlaliUsduanaudstagiu’

miﬂimﬁummﬁmﬂﬂamﬁmmrgf{mzﬁﬁmmﬁm%@ﬁmmmn%mﬁ@ﬂﬂaﬁlﬂuﬂmm
dwdumaluvssmadiuliisannussmadu Fedmnmaiuiyanadenanlildnsgieg
Aomszdonmsmadninundfiezgnasing fauvu miimnwivesmagelesiin wWofuil 26
ww1eu 2015 [Osaka High Court (26 April 2015) LEX/DB25540670] adiideifiaasdiog
yeaunidldshauis 7 au TasnAnirilieunssiinauuaziiieuthuveaenidayalsid
duvdaieafuim Fanldfunsussiliumainniwidulsalszammasuiionnisvasin
aRtmadinauiusdldlunisies sy nssmvesdiaumnmnanyadnamusaa uazdvina
NnANERRUNANIInINUsTamMmasuve s iiieawanssuddidenuansinandnatini
Suiinvevagnafiud® Wuiieatuadiiintuluslstun Tl aa. 2017 mageedlatunldfndu
UsemsTinvegmiailouil 13 fueneu a.a. 2017 [Hiroshima High Court (13 September 2017)

A person who, at the time he acted, was suffering from a psychological or neuropsychological disorder
which reduced his discernment or impeded his ability to control his actions, remains punishable; however, the
court shall take this into account when it decides the penalty and determines its regime.”

* Delit yanefs wfnluduiielny GesenlaiAu 10 T

* Undes Asadin, ﬂgmmﬂmmﬂ%’uqq : B1UYINTIN ANNTURA uazlnwagy, (NJunns: driiniuidayeoy,
2566), i 215.

*! Yoji Nakatani, “History of psychiatry and the criminally insane in Japan”, in Seishin Shinkeigaku Zasshi
194-9, 2 (2003), p.105

*? Hiroko Kashiwagi and Naotsugu Hirabayashi, “Death Penalty and Psychiatric Evaluation in Japan”, in

Frontiers in Psychiatry 9 (November 2018), p.550.
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 The Mental Health Act (1983) is the main piece of legislation that covers the assessment treatment
and rights of people with a mental health disorder.

% Section 1 of The Mental Health Act (1983)
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* Jean Louis, Carol Jonas, and Michel Botbol, “The new French mental health law regarding psychiatric
involuntary treatment”, in BJPsych International 13, 1 (February 2016), p.13-15.
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% Ibid.
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¥ Section 63 of Germany Criminal Code “If a person has committed an unlawful act in a state of
criminal irresponsibility (section 20) or in a state of diminished responsibility (section 21), the court orders that
person’s placement in a psychiatric hospital if the overall evaluation of the offender and of the offence reveals
that, due to the offender’s condition, he or she represents a danger to the general public on account of it being
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in sentence 1, the court only makes such an order if special circumstances justify the expectation that, due to the
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