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Abstract

Manufacturers and sellers of defective avian vaccines in the United States are liable
to buyers, the great majority of whom are commercial chicken broiler farms (production
contract farms), under the implied warranty of sale contract, not under the strict product
liability law of the Restatement (Second) of Torts (Product Liability Law). Sellers of defective
avian vaccines in Thailand are liable to buyers, the great majority of whom are also commercial
chicken broiler farms (contract farming operators), under the implied warranty of Section 472
of the Thai Civil and Commercial Code (Thai CCC) and also Section 26 of the newly enacted
Promoting and Developing Contract Farming Act B.E. 2560. Sellers of defective avian vaccines
in Thailand are liable to buyers, who are independent chicken broiler farm operators, under
Section 472 of the Thai CCC. In both cases, sellers of defective avian vaccine in Thailand are
not liable under the Thai Product Liability Law because buyers in the aforementioned situations

are not “consumers” but “commercial end users” of the avian vaccines.

Keywords: Avian vaccine, defective product, implied warranty, product contract, contract

farming, contract liability

fwmy 2562 3



NIAINYVLY PRINTAUNTINERY

uni

nsAuAulsAnEng (Marek’s disease) tuldindunnuvimeddgiandonuegsenves
nsdedlndendydiilan Wesinlsaunsndlduielsadmidnfinuseussdwuiafianise
anglaviesld sl nismuaulsausndlaenisldiaduiioldinfeudiadivszdvsam lulaqiu
Useinalngldsunmsdnsuiududndalnidedudui 9 @dndunsuandnduiosas 2 vasmsudsvidan)
Yo v o v & v I SV = NV a &
waglasunsdnduduluddeenlniledududun 5 vedan el Jeway 30-40 vosnsHARLNLE
voslszwmalvy gnasesnludslu (Gawar 50) wavannmglsy Gewar 35) Aty gnamnssudnidn
feldiduniegsianifinnuddgunsewsugialng’ lunsdifinsléiadudn iUnfilanudigaunmses

a o

AnandniUnadstefosdyanafivansan duazthlugnisseniediiinaninduinadeiela

U

ansgeuisnilgnamnsaudnitnillugfianlulan wazdwondniUnunilusufuassoslan’
Tl A 2010 anssouwinmilUiinaunissdaldidesiu 36.9 Wuduleus waediUiinanisdsenn
lridlovimun 6.8 Wuduveud Tnsanunsofnduyaaild 3.1 Wuduseadisansgeint’® femei
nsdnnistudefinmluafipdudnidnifinnudisaunnsodussuunguusvesanizeiuini 3l
unissuddguiszuungrunelveglunisdnnisiutymanagnn

Tt a.a. 2006 mﬂmia’lﬁaﬁﬂu 17 uaiguesanigelssn Uiﬁﬂg’g’mmmumwmmmLa&mlmua
WaAw 17,660 518 vrai) amamﬂisuvl,ﬂLua’l,uam%ameuumﬂsamﬂmaammmswam (production
contracts) %Qﬂia‘UﬂquLﬂMﬂiﬂiQL@EJQIﬂLUE]Mﬁ’]EJﬁEJ amw@maaﬂLualﬂ”[,uﬂiumﬂiwaﬂimumim
dyanisdansnanunldlunisinssuunsnanunediu TneFendyyIn1Inanaenandin inung
stusdnya (contract farming) ol luansgaiunidu nmunefldfudefinmsewinegianindudnitn
LLaUmwmmwLa&Jﬂ,fﬂ,ummmﬂ%uamﬂﬂmmmmimﬂ‘Wiaq Ao nQuinedyey Wlingruneanusuiin
Tundnsineiegnuasansa (strict product liability law) ATsuiauein Wolazdnwiarmanusaluns
wisfuvesUsanalnglumsndnuazaseontiie definmssning QmaaﬂlﬂLuaiwmﬂwmmmmu
ﬁmiﬂﬂiﬁmmwmﬂiﬁl,?:mldmwﬂagjmﬂiﬁwﬁmzﬁamm IR 472 WAIUIEUIANMUIBLNILEY
WIETS WAz NIz Ul aRauaSULas WAIUNTEUUINYAT USRI W.A. 2560 aﬂﬁ’jﬂﬁﬂ’ﬁﬁ]ﬂ@gﬂﬂﬁﬂﬁ
geuavemszsUydRmusuRslunudemefiinanduiiilivaende we. 2551 TagaveSune
wiNaludunTiasginangrineuaztolauoue

! sunmsngens, “anamnssdlaududaazulszy Squneu 2559,” whiadle 17 Tu1eu 2560, https://www.krungsri. com/bank/
getmedia/b183a13a-002b-4aa3-8318-ae74566d89b6/10_Chicken 2016 TH.aspx.

* United States Department of Agriculture, accessed October 17, 2017, https://www.usda.gov.

® United States Department of Agriculture, “Statistics and Information,” accessed October 17, 2017, https://www.usda.gov.

* James M. MacDonald, “The Economic Organization of U.S. Broiler Production,” USDA, Economic Information Bulletin,
no.38: 7.

* Ussanangvneunianasngdlse 1nnsn 472 Jayelidn “Zunm‘?ﬁhiws]‘ﬁw‘?&wmfmﬁ;m/nwimaa’wwﬁ'damﬂ@a“mﬁumgﬂﬁlﬁamm?
w3aidounamssaunysslonisugeasI5i0uUndag Ysslowiijomnelaedtyania viudeseesuin

aawinananunesildesldls w‘gdﬁéfmyj’ayu,ﬂ\”aw?aZ.;/j’?ﬁm71/7;"7;@110%’@@17@5/”

q fumu 2562



~ a v oa v U Ao e A o ' 9 a
ﬂ’]iLUiEJULV]EJ'Uﬂ’J’]lIiUNWIJ’ENE&‘IJ']EJ’Jﬂ‘l]uﬁ(ﬂ'l‘UﬂV]iJﬂ’J']lJ“U'ﬁﬁUﬂWﬁ@ﬂuﬁﬂiﬁ@LiJiﬂ’]LLﬁ%Ui%LV]ﬂVLWEJ

1. aAnuiuinveslnanuaziuredndudnitnluanigawsnn
(N) NMIIATLUUNITHER

nsidyainisndnunlglunisdnnisssuunisnaniininsuandn JWnvesansgewsn
fiuszavsnm dyinsednsanaiaseuinunsnsgideslniifeunnieieylugnavnssudninues
ansgeuisn AnnsdInuiinuasnsgideddndassiisaalifisieningy Sdidadiunidaie
Sovay 0.4 vaadnulnindalanaualuansgening dwnsudnlinielddygyinsndntuisunm
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fdedldidonelddyginandn ameuunuiinaniuegfuauamsavesnynansgidesliie
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38 United States Department of Agriculture (USDA) wui1 #3ugalniilednazisendaslviinunsns

£
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sgLasmlmﬁamaam%al“ﬁui’ﬂuﬂ W salmonella M%@L%@gu‘] ﬁwgﬂmﬁaﬁﬁum Fauszanaudesay 85
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Tul 1913 Sgan1vesansgewsnilasensgUngiiiniglisa-asu-gaity (Virus-Serum-

I Ag]
v '

Toxin Act sialdagiienda VST Act) Wieruruaandnsidinmmanua (g 21 U.S.C §§ 151) neufiag
fingrunedsnan guaairdulildgnaiuauyinletin Janelidalgmeadgyiameiuenuiivssdnsan
wazaugnsveden deuntud 1995 latinsuily VST Act Inemnunlinaenssunisomnsikasen (Food

® MacDonald, “The Economic Organization of U.S. Broiler Production,” .
" Ibid.
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and Drug Administration: FDA) \ussdnsfisufinveulunmsmuau@ifasidniimue Taguas 151
szylilagiannzdn “mswien msve..h¥a 35 wasiiy viiendnAusifindondaiudel ingussasd
delisnwde’ suduideu AudsvAvsnmmmenissne Wusunse vdelilmg DunsnssvhiRangyane”
pegalsin Q’ﬁﬁé’wuwﬁmuwé’ﬂLﬂmﬁ‘VTLLaxﬁ"aulﬂumﬂﬁayfgwmé’ﬂu%’u%ﬁ’m%ﬁm’iiauﬂy’qi’ﬂ%uﬁa&J D)
SFUUATIININTENTHNISNEAT (Secretary of Agriculture) @31 USDA fg1unalunslinisaygndmsu
Sodu Wneldsunarnaariiuesnsgositedn Animal and Plant Health Inspection Service (APHIS)
sl nsdt APHIS Tdlnseugmuiindulaudaiu axdmanssmilnenssionuiuinluaudig
unnsesvesiaudndiug Wuieatuiud Nseu N Tivemydlag FDA finasionIuTUln
MangrIngvesindusyuEitigaunnses

iy luanigeuinn ngmanesedvaniusdeuiidnigeniingmaneveswasgniiilon
Toudariueaue Balundnuu Tl 1992 APHIS sanngd “wasghifisnnammmateulalusurnulasnsde
ANUTUTEANTAN UWagANUUSAVEUREUANLANAVTOLNLANINT USDA fviun”®

=i LA |

(A) aRdAgyRanUiagudniUniidianudigaunwsas : sauning (Marek’s disease)

msnwguaweddluhflnenmsliiaiufiodudesddydmiviamadeda sadeus
Tsandlaiinululade Tseadng Fadulsefiintuldlunnviosiilulan wasarunsavinanelildiags
finsuszanunsitlsadainanassanudemeliunanannssulavedaniinit 2 Wuduneaans
anigausny’ Tsmnidndifulsafiieatuideseniafnannsinde herpes virus Fwhansseuy
msuBafiu srUuUszamuaveoaznely dwalvifudume fidfosendifonds néuntouazeToaznelu
Snmmsmenlsniigefieiosas 80 vl mslasuTadudwmalilasanganisdmamane Bing i
urlsiannsavdnlasald venand lunensdideliafiannsnerdsenldaunsayianeddlfsunss
nifu TaesilAansmefousosas 100 nelu 10 Sutuwifinde esnliaviniundde
Iimsandnfimds fodfu Sssnduasdonihmelififadededestumsssuin nmamuaslsaaniéng

o o 1 v eal

pgnzaudinudduseanavnssudanivnduagaunn®

v q

® 57 Fed. Reg. 38759 (August 27, 1992). The Rule in more detail stated that, “[Wlhere safety, purity and potency of
biological products are concerned, it is the agency’s intent to occupy the field. This includes, but is not limited to the regulation
of labelling. Under VSTA, Congress clearly intended that there be national uniformity in the regulation of these products.

APHIS does not agree that States should be allowed to add various restrictions ... based on a need to protect domestic
animals or the public health, interests or safety. Any restrictions, other than those which are necessary to address a local disease
condition, should be federally imposed so that they are uniform nationwide.

States are not free to impose requirements which are different from, or in addition to, those imposed by USDA regarding
the safety, efficacy, potency or purity of a product. Similarly, labelling requirements which are different from or in addition to
those in the regulations under the Act may not be imposed by the states. Such addition or different requirements would thwart
the Congressional intent regarding uniform national standards, and would usurp the USDA’s authority to determine which biologics
are pure, safe, potent and efficacious.

’ PBS Report, July 27, 2015.
% Nitish Boodhoo et al., “Marek’s disease in chickens: a review with focus on immunology,” Veterinary Research 47,
(2016): 119.
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wspsgnendoetuntindn fiiumsdndestufinmeasdenludildmslivhnmadonsessanden
filudowasiuuasiia esantaduiigniieaudnziiongnsldmuiuiuouuarlionaesldldidle
unandang

Incubadora Mexicana, SA de CV v. Zoetis, Inc.

QJL%ulﬁﬁﬂMﬂa Incubadora Mexicana, SA de CV v. Zoetis, Inc. %ﬂLﬁuﬂﬁﬁﬂqmﬁ
Weatosiuindulsauning” afdinanlauanawwifnidaauieriunisileawaznisendesedlu
NVNIEEnSFoLIEM

(1) nmseaneafunssuUseiu (Warranty claims)

v
P £ ' v

dsinaulaluadil Ao dendndrwedandiiduasldlinsfussiulaedauds
Rerfununmuesinduluassiesduiudaszdoru Ussnsusn landdreimiinnuihensnaiaves
$an ity (Fuusei) fulandi Yafulsaundndossmanaiuiivssdnsnmgeiianlunain”
uazUsznsiiaes landgreindunuvesdnagldoasin “Iaduvesmninlafunisndn msvuds uag
nsdnfvegiiian iesulseiutazannsaliiafuudldliiiian” Fanmssuusetulssnsiiaesi

WumsSuuseiuineliiedywiunsuae

AaluARAInaIfnnN1sTuUsEiuUsENMsSKINBanAINANSRINTUNBEaT IS ALY
vénmanssngiinmsnandrsinduiadui “duszavsnmgean” ufissnisldeinfusieeganis
lugnunsadsruiumsdilaegninissuuseiulaednunds Wil R PR T E R PRI ITER
nsnaMBeTInatues Massiansaniinisnanssseinaduiisinislasandandediily

" 'World Organisation for Animal Health, “OIE Terrestrial Manual 2017,” Chapter 2.3.13: Marek’s disease. Paris, France,
(2017).
12 Cobb-vantress, Vaccination Procedure Guide. Arkansas: COBB, 2013.

" Civil Action No. 15-216 (E.D. Pa. Sep. 16, 2015), —F.Supp.3d —-, No. 15-216, 2015 WL 45998031 (E.D. Pa. July 31, 2015).
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floandateyaiferiuaudeiafuaiariniu® eglsfii masuussiulssmsfiaosiusiiminnis
Futsefutszmsusnognaduds lunsdimssuussfulssnsiigesisuasnanndediednudeiindu
“IgFunsuan nsvuds uazmsdafuneldannizifian” vaeinsliddufeiunssdnnigld
anmeifigatiuenagnauaslag APHIS ludkaususn matuimslissusingndu femslsissy
1 “azmsndeundniusiduusiduneumandnaufetunsiaddusgniuiosussfui indudaad

Useansnan’*®

ARtllanisiyanafauysalvaslionveniledls Wesnnislimdunsenissuyseiui
srldnnusinsy Sednamnzadlumsvudsuaz dniuumlussrieuuds WuauazEosiumsiuuseiu
a9 MUsnglunandslasuniseunenunssuiunisveaynye wazliliaueiuiugiuiaves

APHIS Tuduaudaensiy ANuiiusednSam wazauuTansvesiium

uennd landdenansdnidualivfdinu “msfulseiulasusensiany
wingaudmsuingUszasrveainisly” (implied warrantee of fitness for a particular purpose) Wi
MsnamE Uty Tildfgmnanannmssussiulaedaudvzensiniauslnednuds (express warranty
of representation) vessiasusiegsln malund Mexicana & Weredfimnwiluad Altronics of
Bethlehem, Inc. v. Repco, Inc. Ssfifeiaasaiefesiuindudmiusiiediilviuu (fur-bearing mink)
fimagaduliin nsfudsedu “Aetulasnavesngrany evhwehiiundesideainauideme
lunsdlfiaudidelufiamnmmnieuniwmismsdn vielimnziuinguazasduosdie” Tumsil
ileazliiasuasduseneuingiodvidasiuindmiumshinsgimumsudseAudmiuingusvasd
vnstsmslétu Tand namite flovedosiigatd fuensuvdemsasnsuldh TiUszasdiuszms
voafelunaiinetiufessls uenani {lediesiignidnit fueduifienug viouansmuinu
filendiAeatudeuluine veddudiisrannsaussginguszasdlunslifuduesdield wardszms
aninegdeassasiigatneluin msdrdulavewmuiigunainnindefielunininausesuisegis
winsssuhluganudemeluveiign”

mnfiansanlaeRaEuedy nssulseivanumngandmsuingUseasdunasenis
TneUsonemsiduBesiioglusnnamthisuiinveues APHIS susdu ins1zanszddnvosdileslans
Tunsdifinafudoanoatumnulifiussdvinmuesindu dsiilfesuielitheiuudai APHIS IWuaas
Tngendudunavessgantdy mslvieugalag APHIS yilvldenadinisanduniiayiiinluseiulasy (state
tort action) danamdviriaduiildunseugnduiiaudigaunnies edslsfin luafidenanadu
Tandlddegumessiloseguunguiiih msfulssfuduiniulnensnssiuazmanansnsesiia

" Castrol Inc. v. Pennzoil Co., 987 F.2d 939, 945 (3d Cir. 1993).

' Civil Action No. 15-216 (E.D. Pa. Sep. 16, 2015), pp. 9, 10/16.

957 F.2d 1102,1105 (3d Cir. 1992).

"the Uniform Commercial Code Section 2-315. “When the seller at the time of the sale has reason to know any
particular purpose for which the goods are required and the buyer is relying on the seller’s skill and judgment to select or furnish

suitable goods .... The Uniform Commercial Code has been adopted in virtually all U.S. states.”
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(summary judgment)

' Civil Action No. 15-216 (E.D. Pa. Sep. 16, 2015), pp.11-13.
 Wereinski v Ford Motor Co. 286 F.3d 661, 671 (Pa. Super. 1989).
“ Civil Action No. 15-216 (E.D. Pa. Sep. 16, 2015), p.14/15.
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2 Civil Action No. 15-216 (E.D. Pa. Sep. 16, 2015), p.14/15.

2 aniuens, “qmamnﬁsﬂdlﬁa,” UATUS 2560, Whdadle 10 fueneu 2560 http://fic.nfi.or.th/foodsectordatabank-detail.
php?id=32.

# Joaieniu.
* Viroj NaRanong, “Structural Changes in Thailand’s Poultry Sector: Avian Influenza and Its Aftermath,” TDRI Quarterly

Review, September 2008.
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# anuenus, “qmmmsiﬂmiﬁa," UANUS 2560, Wniaile 10 fugneu 2560, http://fic.nfi.or.th/foodsectordatabank-detail.
php?id=32.

% Section 79 of the Drug Act B.E.2510.

7 drdinmaluladdasidnd, nsuuadng, “anudassipdudmiudnd,” (ma1an 2558-ugney 2559), Whiadle 20 AaA 2560,
www.dld.go.th.

®quwa oy, nuaeingIiunImIvRNazaviulsasrvInludnildes (NTavmumIuAT: PaINTAINMINERY, 2555),

o oo

i 70. Uszneumsduntunl §eiemansnanse ang.as. wiyana Tnnde Weui 20 fquieu we. 2561.
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Abstract

The problem of medical malpractice litication has become increasingly important in
Thailand. Defendant-doctors may potentially face criminal and civil liability, and a large sum
of damages. In civil cases, claimant-patients commonly rely on Section 420 of the Civil and
Commercial Code for the compensation for injury caused by the alleged negligent act of the
defendant-doctor. This research conducts a comparative study of Thai law in this area, based

on the analysis of Section 420, and the standard of care in tort of negligence in the USA.

The comparative study reveals differences in the components of liability for neglicence,
factors of considerations and standards in determining whether an act was a negligent act.
If Thailand is to improve the law in this area, it is recommended that Thailand considers,
firstly, the distinction between generalist and specialist doctors, as adopted in the majority

of the states in the USA, whereby specialist doctors are held to a higher standard of care

! This article is derived from a research project entitled, A Comparative Study of the Standard of Negligence in Civil
Medlical Malpractice Litigation in Thailand and the USA, funded by the Faculty of Law, Chulalongkorn University.

" Lecturer at the Faculty of Law, Chulalongkorn University, Phayathai Road, Wangmai Sub-District, Pathumwan District,
Bangkok 10330, LL.B., LL.M., PhD (University College London).
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than generalist doctors. On the contrary, generalist doctors should not be held to the standard
of specialist doctors unless he voluntarily performs specialised medical treatments. Moreover,
in determining whether an act of the defendant-doctor is negligent, causing injury to the
patient, Thailand should consider the approach in the USA, which gives appropriate weight
to the particular circumstances of the case, and which has adopted evidentiary rules regarding
expert witness testimony. The main strength of such approach is to ensure the reliability of
expert witness testimony in order to maintain a suitable standard in the determination of

civil liability in medical malpractice context.

Keywords: medical malpractice, comparative study, negligence
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A Comparative Study of the Standard of Negligence in Civil Medical Malpractice Litigation
in Thailand and the USA
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1. Introduction

Medical malpractice lawsuits constitute an important and rapidly developing area of
law in Thailand. Whilst both civil and criminal actions are available against doctors, patients
who seek financial compensation for damage allegedly caused by actions of their doctors
will have to pursue civil claims. Patients generally rely on Section 420 on Wrongful Acts in
the Civil and Commercial Code that allows injured parties to recover compensation for wilful
or negligent injury to life, body, health, liberty, property or any other right of the patients.
With the increasing number of civil lawsuits filed against doctors in the past decade, one USA
legal scholar suggested that Thailand may be in the midst of a medical litigation crisis similar

to the USA’s experience.”

Multiple factors are potentially attributable to this trend, from an estrangement of
doctors from their patients, to the strain of an increasing number of patients and the decreasing
resources. These trends could intensify as the country aspires toward medical hub status.’
When a civil lawsuit is initiated against a doctor, as a result of the errors in medical care, the
pivotal consideration of the judgment in most cases in the USA and Thailand revolves around
the issue of negligence. In other words, whether the defendant-doctor was negligent in
performing his or her medical practice. Thus, it is highly important for Thailand to develop
a clear negligence standard in order to create certainty and harmony among the courts,

medical community, and patients.

Because Thailand and the USA share similarities in their factors and trends in medical
malpractice litigation, Thailand may learn from the extensive experience of the USA with
medical negligence law. A study into the USA standard of negligence and duty of care may

shed some much-needed light on the problem which Thailand is facing.

The hypothesis of this research is that Thailand’s standard of negligence in medical
malpractice cases remains uncertain. If a greater certainty of the law is to be achieved,
Thailand should consider relevant legal standards in the USA, which shares many factors and
trends in medical malpractice litigation, in order to fill the gaps in Thai law and also to explore

ideas, standards and practices which might be useful for Thailand.

2 Nathan Cortez, “Recalibrating the Legal Risks of Cross-Border Health Care,” Yale J. Health Poly L. & Ethics 10, no. 1
(2010): 43-46.

® Pocock, Nicola S. and Phua Kai H, “Medical Tourism and Policy Implications for Health Systems: A Conceptual Framework
from a Comparative Study of Thailand, Singapore and Malaysia” Globalization and Health (2010), accessed April 16, 2015,
www.biomedcentral.com/content/pdf/1744-8603-7-12.pdf.
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This research studies the legal application and interpretation of Section 420 of the
Civil and Commercial Code of Thailand in the context of civil medical malpractice cases
against doctors, in comparison with the legal application and interpretation of the standard
of care of the tort of negligence in civil medical malpractice cases in the USA. The research
aims squarely at substantive analysis of wrongful acts or tortious acts in the medical context,

and purposefully excludes analysis of procedural laws.

This research undertakes the document-based research methodology. It enquires into
Thailand’s and USA’s legislation, judicial decisions, practice guidelines and any materials which
are relevant to the understanding and determination of the standard of negligence in medical

malpractice cases in the two countries.

2. Laws Relating to Medical Malpractice in Thailand

The legal landscape of civil medical malpractice lawsuits in Thailand starts at the top
from the constitutional right to healthcare, currently enshrined in Article 47 of the 2017
Constitution.® Moreover, a statutory right to healthcare is provided by section 5 of the
National Health Security Act B.E.2545.° The rationales for this Act refers back to the right to
public healthcare under the 1997 Constitution, and states that the state shall provide healthcare
services thoroughly and efficiently.’ In addition to these general guarantees, more specific
rishts of patients, and the corresponding duties of healthcare personnel can be found in
other legislation,” and, in particular, the Declaration of Patient’s Rights, issued by the Medical

Council of Thailand,® together with other 6 health agencies of the state.’

Regarding legal provisions relevant to civil medical malpractice litigation, from 2008

onwards, such litigation was brought under the umbrella of consumer protection law, the

‘ The constitutional right to public healthcare was explicitly recognised for the first time in Article 52 of the 1997
Constitution, which guaranteed a general right to standard public health services, and the right of the indigent to free healthcare
services. In the 2007 Constitution, an identical provision can be found in Article 51. The current constitutional protection of public
right to healthcare under Article 47 is similar, but not identical, to its predecessors.

° “The Thai population shall be entitled to a health service with such standards and efficiency as prescribed in this Act.”

© Remarks section, the National Health Security Act B.E.2545, (B.E.2545, 18 November), Government Gazette, Vol.119,
Part 116, 24.

" For instance, the National Health Act B.E. 2550, section 8, provides for a right of patients to receive healthcare information.

¥ The English version of the Declaration was approved by the Medical Board meeting 7/2543 (13 July 2000), and published
on the Journal of Medical Board 7, no.8 (August 2010): 2-3.

’ Thailand Nursing and Midwifery Council, the Pharmacy Council of Thailand, the Dental Council of Thailand, the

Physical Therapy Council, the Medical Technology Council, and the Health Professional Commission.
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Consumer Case Procedure Act B.E. 2551."° The main implication is that the burden of proof
is reversed from that in a normal civil litigation; in other words, in civil medical malpractice
disputes under the ambit of consumer protection law, the burden of proof falls first on the
defendant-doctor to demonstrate to the court that he was not negligent in his performance
of medical treatment. The main legal provision which imposes civil liability on a negligent
act causing damage to another person is Section 420 of the Civil and Commercial Code."
Moreover, additional considerations of liability will depend upon other laws which include
the Liability for Civil Wrong of Officials Act B.E. 2539, in cases where the defendant-doctor is
a state official; vicarious liability law and agency law, which govern the legal relationship
between the defendant-doctor and the healthcare provider where he works, and hence
determine whether such institution may also be held vicariously liable for the actions of its
employees; and contract law which governs the legal relationships between the patient, the
doctor, and the healthcare provider, as the case may be. Furthermore, defendant-doctors
may be also subject to disciplinary actions from the state, if they are state officials, and the
Medical Council of Thailand."”

3. Research Findings
3.1 Standard of Care in the USA

Medical malpractice law in the USA draws from the tort of negligence in English
common law."” The standard criteria for ordinary negligence in USA tort law consists of four

basic elements: duty of care, breach of the duty, causation and damage."

' By virtue of the Decision of the President of the Appellate Court Number 8/2551 (5 September B.E. 2551 (2008) and
the Decision of the President of the Appellate Court Number 58/2551 (20 October B.E. 2551 (2008).

" “A person who, wilfully or negligently, unlawfully injures the life, body, health, liberty, property or any right of a
person, is said to commit a wrongful act and is bound to make compensation therefore.”

' Defendant-doctors who are state officials or employees are subject to the disciplinary actions in accordance with the
Civil Servant Regulation Act B.E. 2551. Doctors who practice in Thailand are regulated by the Medical Council of Thailand, which
has the power to investigate complaints against doctors on a wide range of grounds, including negligence, and has the power to
impose punishments (reprimand, probation, suspension of medical licence, or revocation of medical licence) in accordance with
the Regulations of the Medical Council of Thailand on Procedures of Ethical Cases of Medical Practitioner B.E. 2540, (B.E. 2540, 18
March), Government Gazzette, Vol. 114, Part 22.

" Hyman, David and Silver, Charles. “Medical Malpractice and Compensation in Global Perspective: How Does the USA
Do It” Chi-Kent L R 87 (2012): 163, 163-169.

“ibid. See also Pike v Honsinger 155 N.Y. 201 (N.Y. 1898), hailed as the cornerstone for the modern standard of care
employed by most USA jurisdictions.
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Regarding the overview of the categorisation of the standard of care in USA states,
it is important to firstly note that this is a highly complex task and is subject to future
changes due to a shift in judicial opinion in the judge-made law system. Moreover, the
categorisation is further complicated by the fact that the wording of the standard of care in
each state may reflect a combination of different rules. Nevertheless, this research found
that the traditional categorisation of standard of care which centrally determines the legal
liability in medical malpractice cases in the USA may be divided into 3 main types. The first
one is the locality standard or the locality rule, which is linked to an actual, designated area

”)."> The second one is the standard linked

(“strict locality rule” or “strict locality standard
to a similar or comparable community or geographical area (“locality rule/standard” or

").' The third one is the national standard of care, linked to the

“community rule/standard
general standard of physicians throughout the country (“national standard” or “universal
standard”).'” These standards or rules are applied by the courts when considering the civil
liability of doctors arising from the tort of negligence in medical malpractice lawsuits, and
designate how the alleged negligent actions of the defendant-doctor will be judged and

compared.

Despite these traditional 3 main types of legal standards, this research would like
to highlight the differences between the national standard and the locality/community groups
of standard. On the one hand, the national standard seeks to hold all practising doctors in the
country to the same standard of care, whereas, on the other hand, the locality/community
group of standards divides the whole country into sub-categories which are subject to different
standards of care. The main benefit of the national standard of care is that all doctors in the
country are judged in accordance with a nation-wide level of competency based on standard

medical knowledge possessed by or available to comparable doctors throughout the country.

¥ This is the earliest legal development of standard of care in civil medical malpractice cases, based on actual geographical
location and reflected the historical limitation in term of communication and long distance travel in the USA. See Silver, Theodore.
“One Hundred Years of Harmful Error: The Historical Jurisprudence of Medical Malpractice,” Wis L R (1992): 1192, 1193.

' This standard represents the next step of legal development to keep in pace which modern technologies which enable
greater ease in communication and long distance travel. The courts thus started to relax the strict locality rule, and allowed for
a similar or comparable locality rule. Regarding the community standard, the focus shifted from geographical area to a group or
community of medical practitioners with the same customary practice as that of the defendant-doctor. See Silver (ibid.); Ellin,
Marvin. “The Law of Medical Malpractice in Maryland: The Claimant’s Dilemma” U Bal L Rev 3 (1973): 207; and Pearson, Richard.
“The Role of Custom in Medical Malpractice Cases” Indiana L.J. 51 (1976): 528.

" Despite being called “national” standard, it should be noted that the exact wordings of the national standard do vary
among the states that adopt such standard. See Drapp, John. “The National Standard of Care in Medical Malpractice: Does a Small
Area Analysis Make It Another Legal Fiction?,” Quinnipiac L J 6 (2003): 95.

fwmy 2562 25



NIAINYVLY PRINTAUNTINERY

This creates a standardised and equal playing-field for all doctors, and recognises the
standardisation of the training and regulation of the doctors in the country. However, an
important drawback of this approach is its potential inflexibility and disregard of doctors who
practice in drastically different contexts and situations, such as doctors in modern urban
areas and those in rural areas. In contrast, the main benefit of the locality/community group
of standards is that it allows for the considerations of the different contexts and situations
of the doctors, whilst its main disadvantage is that it potentially allows some groups of doctors

to be held to a lower standard of care than others.

In addition to the above categorisation, each of these categories may be further
divided according to whether that the standard of care in that state recognises the difference
between specialist and generalist doctors. In other words, whether the state law recognises
that specialist doctors who have received further medical training in a particular field should
be held to a higher standard of care than generalist doctors who have not received such

further training.

The different standards of care in tort of negligence in medical malpractice cases

in the USA states are presented in the Table 1 below.

Table 1: Categorisation of standard of care in USA states.”

Specialist/Generalist
Type of Standard of Care Number of State
No Distinction Distinction
Forms of National Standard 29 12% 17%°
Forms of Locality/Community 22 7% 15%
Standard

'® For further information regarding the standard of care of each state, see Schedule 1 of the complete research report.

2 Alabama, California, Colorado, Connecticut, District of Columbia, Kentucky, Nevada, Oklahoma, Rhode Island, South Carolina,
Vermont, Wyoming.

» Alaska, Delaware, Florida, Georgia, Hawaii, Indiana, lowa, Massachusetts, Mississippi, Montana, New Hampshire, New Jersey,
Ohio, Texas, Utah, West Virginia, Wisconsin.

2 Arkansas, Idaho, Minnesota, Nebraska, Illinois, Oregon, New Mexico.

# Arizona, Kansas, Louisiana, Maine, Maryland, Michigan, Missouri, New York, North Carolina, North Dakota, Pennsylvania,

South Dakota, Tennessee, Virginia, Washington.
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3.2 Problem of the Distinction between Specialist and Generalist Doctors

Thailand’s approach to the determination of civil liability under Section 420 of
the Civil and Commercial Code revolves around three main components: there must be a
wilful or negligent act on the part of the defendant; the act must be unlawful; and the act
must cause damage to another party. In brief, central to every civil medical malpractice case
are the issues of whether action in question of the defendant-doctor was committed negligently;
whether such alleged nesligent act was unlawful; and whether there was a proximity between
such act and the damage suffered by the claimant-patient. Regarding the determination of
negligence, this is commonly drawn from the definition provided by Section 59 paragraph 4
of the Criminal Code,” which provides that a negligent act is an act committed unintentionally
and without an exercise of care expected from a person under such condition should possess,
given his capacity and circumstances; an act is also negligent if a person exercise some care,
but it is not sufficient. In a comparative aspect between Thailand and the USA, it can be said
that the proper level of care or the standard of care in Thailand’s civil medical malpractice
cases is determined by considering the alleged negligent action against level of care that a
person under his condition should exercise, given the capacity and circumstances of the case.

Moreover, the issue of sufficiency of the exercise of care is also relevant.

Given this legal approach, the main difference is that Thai law, unlike the majority
of the states in the USA, does not maintain a consistent legal distinction between generalist
and specialist doctors in terms of his “conditions”, “capacity”, “circumstances” or “sufficiency”
of the exercise of care.” Normally, the proper level of care or standard of care is maintained

at the general level of that profession.” This approach may lead to a number of difficulties.

* Sanankomn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio and Undue Enrichment (F1a5ureinguaing
Shwaizasdn Tansauuends a1niieasla), 7 ed. (Bangkok: Winyuchon, B.E. 2560 (2017) (Thai language), 81.

* Distinction may be recognised between a level of care required by a doctor and by a non-doctor, as one leading
academic noted that a doctor will be expected to exercise a higher degree of care in treating an injured person than an ordinary
person. (Taweekiat Menakanit, General Principles of Criminal Law, (Thammasat University Press, B.E. 2557 (2014)), 68.

* Menakanit (ibid.). This approach is implicitly followed by the courts, which do not explicitly distinguish between
generalist and specialist doctors when formulating the legal content of the standard of care in each particular case. In some cases,
it is implicit from the judgment that the court did indeed hold a specialist doctor to the standard of that specialised field, as can
be seen from the fact that the court relied upon the testimony of expert witness who was also a specialist in that field (See, for
instance, Deka Case 7634/2554 of 29 August 2011 (spinal block and anaesthetics issues, OBGYN and anaesthetist defendants,
anaesthetic specialist expert witness), Dika Case 17382/2557 of 29 December 2014 (plastic surgery issue, plastic surgeon defendant,
plastic surgeon expert witnesses ). However, the lack of clear and consistently-followed distinction between generalist and specialist
doctors is evidenced by the fact that in some cases, the courts may formulate the standard of care in that case based on testimony
of doctors who do not share the same field of specialisation as the defendant-doctor (see, for instance, Case Number 2244/2548
of 6 December 2007, Thungsong Provincial Court (criminal case, spinal block and anaesthetics issues, generalist doctor, cosmetic

surgeon and a general practitioner expert witnesses for the claimant).

fwmy 2562 27



NIAINYVLY PRINTAUNTINERY

Firstly, if the general rule for determining the proper level of care is the level of the medical
profession in general, with no distinction between generalist and specialist doctors, then this
may lead to uncertainty and potential injustice. This is because there is a significant difference
in the level of knowledge and training between generalist doctors and specialist doctors.
Accordingly, each category of doctors should be judged, in the eye of the law, against the
similarly qualified peers. The second important difficulty is that, this lack of clear distinction
leads to another problem discussed below, which is that the parties to the litigation may
provide witnesses who in fact lack the specialised qualification, training or experiences in the

field of medicine central to the case.
Recommendation:

In the USA, the solution is clear: the kind-for-kind measure is applied in the majority
of USA states.”® It is recommended that Thailand consider this kind-for-kind approach,
in conjunction with the national standard. In other words, a defendant who is a generalist
doctor should be compared against the level of care exercised by reasonable generalist doctors
throughout the country; whereas a defendant who is a specialist doctor should be judged against

the level of care exercised by reasonable specialist doctors in that field in the country.

This approach has many advantages. Firstly, it is logical to assess the defendant-
doctor against the objective standard of practice in the actual field that he is specialised in.
The science of medicine represents a vast subject which comprises a wide variety of specialist
fields. When a generalist doctor becomes a specialist, he or she must undertake extra training
and acquire additional qualifications. Accordingly, it is only reasonable to expect a specialist
doctor to be held to this higher standard of the specialised field of medicine, rather than to
a lower standard of generalist doctors who are not similarly trained. The reverse is also true:
it would be unfair to hold a generalist doctor to a higher standard of a specialist, unless a
generalist voluntarily and knowingly performs specialised medical treatments. In that case,

it is appropriate to hold the defendant-generalist to a standard for a similarly situated specialist.

Secondly, the kind-for-kind approach provides a well-defined test for the courts
to adopt. Once the defendant-doctor is identified as a generalist or a specialist, the courts
can have a clear benchmark to formulate the standard of care required from the doctor
in that capacity. This will also help solve the problem of expert witnesses, which will be

discussed further below. USA courts also apply this kind-for-kind approach to qualify expert

%32 out of 50 states (See Table 1).
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witnesses and their testimony. Courts require testifying experts to possess the same knowledge,
training, skills, and experience as the defendant-doctor. Therefore, this kind-for-kind approach
represents a logical test based on fairness and reasonableness, which should allow the courts

to bring substantive justice to the case.
3.3 Problems Relating to Circumstances Surrounding the Dispute

Another important problem identified in this research is the issue of circumstances,
as a component consideration to the determination of the legal liability arising out of negligence.
In the context of medical malpractice, circumstances within which the doctor performed the
alleged negligent treatment must be taken into account in deciding whether the defendant-
doctor exercised the care expected from a doctor under such condition, given his capacity

and circumstances; or whether he exercised such care insufficiently.

Thai law generally accepts that it is reasonable to consider particular circumstances
of the case when determining liability for negligence, as a reasonable person can be expected
to exercise different degrees of care in different circumstances.”” However, the question
remains whether particular circumstances of a defendant-doctor have received sufficient
consideration in medical malpractice cases.”® In the USA, as mentioned above in Section 3.1,
the determination of liability for negligence in the medical context historically revolved around
the judicial concerns that doctors in disadvantaged circumstances might be unduly burdened
with a higher standard of care of urban doctors who have easier access to traininng, facilities
and technology. Accordingly, the US courts first developed the strict locality standard, which
was later relaxed into the similar locality standard, in order to offer some protection for
doctors in particularly difficult circumstances, such as rural doctors who lack access to training,

facilities and up-to-date technology.

" Meenakanit, General Principles of Criminal Law, 68.

* For instance, in Case Number 2244/2548 of 7 December 2007, Thungsong Provincial Court, where a generalist doctor
in a rural hospital was found to be criminally liable for administering a spinal block which eventually led to the death of the
patient, arguably relevant circumstances were, for instance, there was no qualified anaesthetist in that small rural hospital; the
patient needed the surgery; the defendant-doctor therefore decided to perform the task. Whilst it must be correct that a doctor
should never offer treatment in which she is not specialised, the circumstances at the time should be a factor for the consideration
of the quality of care delivered. Moreover, in another case, Deka 12498/2558 of 19 October 2015, the Deka Court held that the
defendant-doctor was negligent in part due to the fact that he read the chest x-ray film himself without referring it to a specialist
radiologist in a bigger provincial hospital for confirmation. Whilst it must be correct, again, that a specialised tasks should be
undertaken by specialist doctors, relevant circumstances such as the lack of specialist doctors in most small rural hospitals in the

country should be taken into account.
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Recommendation:

It is recommended that the specific circumstances surrounding the medical practice
of the defendant-doctor be taken into account when determining the issue of liability. This
does not mean that rural doctors or doctors in difficult circumstances should always receive
leniency in the determination of their legal liability from negligence; rather, this means that
the particular circumstances of the case should receive appropriate consideration. Moreover,
such consideration of particular circumstances is subject to the above recommendation that
generalist and specialist doctors should be held to different standards of care when assessing

their civil liability arising out of alleged negligent action.
3.4 Problem of Expert Witness Testimony

The final important problem identified by this research is the issue of reliability
of expert witness testimony. In the context of medical malpractice litigation, the testimony
of expert witnesses is extremely important to the courts’ determination of liability as the
judges have to rely on the evidence from the witness-doctors in order to formulate the
proper level of medical care required in each particular case, and decide whether the
defendant-doctor’s action was negligent, given such level of care. Difficulties exist when the
expert witnesses do not have the qualification or specialised training that matches the
defendant-doctor’s qualification or the central issue of the case.”” This create further problems
such as whether the testimony is reliable, correct, up-to-date with current knowledge and
advancement in medical science, and whether it is unbiased. In the past, the USA experienced
a similar, and even worse, problem of the so-called “hired guns” experts, or experts who
receive financial compensation from a party for their favourable opinion.” To tackle such
problem, the US courts developed additional evidentiary tests, working in conjunction with

federal evidentiary rules, which aim to challenge unreliable expert witnesses.”

# For instance, in Case Number 2244/2548 of 6 December 2007, Thungsong Provincial Court, the central issue was the
administration of spinal block, however the claimant’s expert witnesses were a cosmetic surgeon and a general practitioner with
no qualification in anaesthesia.

* Turner, Linda. “Going After the “Hired Guns”: Is Improper Expert Witness Testimony Unprofessional Conduct or the
Negligent Practice of Medicine?,” Pep. L Rev 33, (2006): 275.

o Currently, there are two main tests. The first is known as the Daubert test or the Daubert standard, named after the
case in which it originated-Daubert v. Merrell Dow Pharmaceuticals, /nc,, 509 U.S. 579 (1993). The second test is known as the
Frye test, named after the case Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). In 2016, a survey found that the Daubert test
had been adopted by 39 states and the Frye test in 7 states, whilst 4 states applied a combination of both tests. (Morgenstern,
Michael. Daubert v. Frye - A State-by-State Comparison (The Expert Institute 18 Sept. 2016), accessed March 1, 2017,

www.theexpertinstitute.com/daubert-v-frye-a-state-by-state-comparison/.
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Recommendation:

It is recommended that Thai law develop additional considerations in accepting
expert witness testimony. This may be achieved through the internalisation by the courts of
a set of logics similar to the evidentiary tests adopted in the USA when determining whether
particular expert witness testimony is useful for the case or not. For instance, in the Daubert
test for the purpose of challenging expert witnesses in medical malpractice cases in the USA,
the courts are invited to consider the following factors in determining the reliability of the
testimony:*

(i) Whether a theory or testimony was tested,;

(i) Whether a theory or testimony was subjected to peer review and publication;

(iii.)  Whether a theory or testimony had an error rate or potential error rate known
and standards to control it were maintained;

(iv.)  Whether a theory or testimony was generally accepted within the relevant
scientific community;

(v.)  Whether a theory or testimony was naturally and directly derived from
research conducted independent of the litigation, or were opinions developed
expressly for purposes of testifying;

(vi.)  Whether a theory or testimony was unjustifiably extrapolated from an accepted
premise to an unfounded conclusion;

(vii.)  Whether a theory or testimony has adequately accounted for obvious alternative
explanations;

(viii.) Whether a theory or testimony was as careful as he would be in his regular
professional work outside his paid litigation consulting;

(ix.) Whether a theory or testimony was based on a field of expertise claimed
by the expert that was known to reach reliable results for the type of opinion

the expert would give.

This is not an exhaustive list, and the courts are at liberty to omit certain factors
from the list, or consider additional factors, in determining whether the testimony is useful

and reliable.

*2 Daubert v. Merrell Dow Pharm. Inc., 509 USA 579 (1993), Seifert v. Balink, SP WI 2 (Wl 2017), General Electric Co. v.
Joiner, 522 U.S. 136 (1997), Kumho Tire Co. v Carmichael, 526 U.S. 137 (1999).
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4. Conclusion

Civil medical malpractice litigation is an important area of law which requires careful
consideration in order to achieve the right balance of justice. This research focuses in
particular on the consideration of Section 420 of the Civil and Commercial Code in determining
whether the defendant-doctor acted negligently, and finds that further improvement may be
achieved. Main recommendations are that, firstly, the different standards of care are applied
to generalist and specialist doctors such that specialist doctors are held to a higher standard
of his particular specialist field of medicine, whist generalist doctors are held to a standard
of doctors in general, except where he knowingly and voluntarily performs specialised
medical treatments. Secondly, the circumstances of the case should be given appropriate
weight. This includes considerations such as the availability of specialist doctors in the area,
the urban and rural divide, and the available of supporting facilities and resources. Thirdly,
in formulating the proper level of care against which the alleged negligent act of the defendant-
doctor shall be judged, the courts should consider the reliability and usefulness of expert
witness testimony. Moreover, learning from the experiences of the USA, the courts should be
cautious of testimony from expert witnesses who lack specialised qualification and training

in the medical field central to the issues of the case.
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Abstract

Thai food is famous worldwide for the reason of the taste and delicacy of Thai food.
One of the countries that is very attractive to direct investment by opening and operating
Thai restaurants is the United States as Americans’ positive view about Thai food. Although
the United States is an attractive market for Thai restaurants, there are many obstacles to
direct investment of Thai entrepreneurs, such as lack of coordination between investors and
local government agencies, capital problems, labor, license, political policy “Buy Americans,
Hire Americans” and ingredients for cooking authentic Thai food etc. Another important issue
is that Thai restaurants abroad should be able to serve authentic Thai food and show the
food culture of Thailand which need to be operated by Thai and Thai chefs. If the owner is
not Thai, Thai food may be mixed with other national food. By this situation, consumers can
be confused about the taste of Thai food. This is the reason why the lack of human
resources, especially the experienced chef, caused by difficulty in applying for a visa and
work permit in foreign countries including the U.S. is one of the critical problems affecting to
this business and image of Thai food and the major obstacles to operate Thai restaurant in
foreign countries including the U.S. In accordance with these all obstacles of Thai restaurant
in the U.S., SMEs should be supported by legal instruments, measures and related government
agencies. To this end, the development of food markets need to be fully integrated starting
from upstream which is to improve the quality of ingredient and infrastructure for Thai food
production to downstream which is to support the business of Thai restaurants in both Thailand

and foreign countries.

Keywords: Thai restaurant, direct investment, Thai restaurant in the U.S.
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® Internal Revenue Code § 1.1-1 (a) (1) Section 1 of the Code imposes an income tax on the income of every individual
who is a citizen or resident of the United States and, to the extent provided by section 871(b) or 877(b), on the income of a
nonresident alien individual. For optional tax in the case of taxpayers with adjusted gross income of less than $10,000 (less than
$5,000 for taxable years beginning before January 1, 1970) see section 3. The tax imposed is upon taxable income (determined
by subtracting the allowable deductions from gross income). The tax is determined in accordance with the table contained in
section 1. See subparagraph (2) of this paragraph for reference guides to the appropriate table for taxable years beginning on or
after January 1, 1964, and before January 1, 1965, taxable years beginning after December 31, 1964, and before January 1, 1971,
and taxable years beginning after December 31, 1970. In certain cases credits are allowed against the amount of the tax. See part
IV (section 31 and following), subchapter A, chapter 1 of the Code. In general, the tax is payable upon the basis of returns rendered
by persons liable therefor (subchapter A (sections 6001 and following), chapter 61 of the Code) or at the source of the income
by withholding. For the computation of tax in the case of a joint return of a husband and wife, or a return of a surviving spouse,
for taxable years beginning before January 1, 1971, see section 2. The computation of tax in such a case for taxable years beginning
after December 31, 1970, is determined in accordance with the table contained in section 1(a) as amended by the Tax Reform
Act of 1969. For other rates of tax on individuals, see section 5(a). For the imposition of an additional tax for the calendar years
1968, 1969, and 1970, see section 51(a).

’ Internal Revenue Code §61(a) (West 2013). In addition, the United States also taxes the worldwide income of resident
aliens defined as (i) lawfully admitted permanent residents (i.e., so-called Green Card holders), and (i) aliens who meet a substantial
presence test. Since the issues they face are similar, this article will generally use the term “U.S. citizens” to refer to both United
States citizens and lawfully admitted permanent residents.
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* National Conference of State Legislatures, “2018 Minimum Wages by State,” Whiadle 20 NINYIAY 2561, http//www.
ncsl.org/research/labor-and-employment/state-minimum-wage-chart.aspx.

“ pAaned wevUs1unnd uaznavd nindaugey, Wadwewnslnefisuinlisndesss (harma: U3 Shudud $1dn, 2557),
108.

“ quifeyaiiiegsialneluansy, “glegshvuamnsingluanigenidn,” Whdasle 26 nsngau 2561, thaibicusa.com/wp-content/
uploads/2017/01/BIC-Restaurant-Guide-30Dec2016.pdf.

“ dunnwal fidrsalasanisensing “adilvegdasilan vdngasnisusznevemsineuaznisuimsianisiuemsineg sedu
floondw fufl 50 Tuil 5 nsngem 2561,

a8 fumu 2562



aonun1saluazdgymvesgsnaiuemsiveiluguassasenisawuniensslusiadsemne:

Anwnisamummssesgsiaiuemsingluusemaansgeissni

gsvIaenanwalwuulng® wenanuu Jymdanandahlugnishaussnurangrinevizenisendy
“Isdugn” nanfe Wunsfiussnulveegluanigeusnselundminnunszezailisueugyinau
Tuaygadlewdy Fnsdussnulssianionndwasediliusinuiietagnaaausavselasu
nsuuRnliAce

) JayiiAnainladenieuanuszine

wiigsiaduemsiveunisgsiefaulveteunawuiuludususiusuUssmeansgansn
wilunislasuemisinegludssimaansgowsnituiituneunnueiiedugassavesidnasyu
Tngamginamuiilifivszaunisallunisidasiuemsineunneu egelsia madaduemsing

TussUsematy nmsdunmwalfiinsulassmsemsive “afilnedaslan™

NUNFUUUUNITAIY
Sruesinednansuszian ﬁy’nLmumiammmw?ﬁwﬁﬁm (Limited Liability Company-LLC)
fensanmzdoulsznouianisUssiani famusosifymfansgenini (US Citizen) wialdudd
fuflegansedrsgnngvneluanigewsdni (Green Card Holder) wazliifinssamamuiuyanasin
Aadseme® visensasuluguiuuvesuiensiuyu (Corporation) ?jqnﬁﬂ/‘iquﬁagﬂl,l,uuﬁ fio il
thamulnedlifidymnaensinmiedilifinfuminsmamuiviiumuluavigousniifidymnaoisn
v3efinduniin® sl mninasmulnedesnisanguassalunshgsieduemsing enadesden
sUMUUMIAYULUUUE STy LHesnnsdszneugsialaglifiududousemuguasseluduseu
mMadaduomnsinning wnenadauemnslulssmaanisonsnituneudigeen sudinse
Tueygwdnuauann dennduniadaduemnslugluuunsinmuizastunouresnadadiuens
i Fedluoynmenaliifeselniomn insgldinisvelunisduds Ysznoufunsiigsiuu
Juaudgafewsiuagylilenalunisiisulueuainmie fiunntu Lﬁaamﬂﬁimnuﬁm?{u
doufimuduazanuidnlalungrnevesiiug Idindininasulne fedu malinduemnslaens
saquenfulsslonisotnamulneusriisangUassavosiunoulunsdnduemsuaznisne
Tuaugnengg 1

Tutumeuusnuasnalindruemnsinedu dnamudedianuddgiunadonigiinnde
Suewnadususuusn WesnUsameansseiiniiulsemaiasgiommn 50 5 madensgiicesns
amuﬁﬁmﬂmimmwﬂ'ﬁquaﬂiimmiuﬁmmaﬁfgifuq e 1w Uessiisuemnsingd wiuann
ogudn msluasuigsialusgiuendlisvavanudiSaniniimsfld viemsdonamulusgiivssnns
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floo@n juﬁ 50, 5 N3NYIAY 2561.

* quiteyaiiiegsiolneluansy, “glegshvuamnsingluanigenidn,” Whiasle 26 nsngau 2561, thaibicusa.com/wp-content/
uploads/2017/01/BIC-Restaurant-Guide-30Dec2016.pdf.
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 quédonaiiiogsialngluanigy, “isdnmsamurhgsiaoiuemnsineluansys,” idaile 26 nsngieu 2561, httpy/thaibicusa.
com/lNEANNTANNUNGSAA._

*® quiteyaiiiegsiolneluansy, “glegshvuamnsingluanigenidn,” Whasle 26 nsngau 2561, thaibicusa.com/wp-content/
uploads/2017/01/BIC-Restaurant-Guide-30Dec2016.pdf.
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“ n3uN1SNEa, “Uismmmaumuﬁﬁﬁamﬁa?{maumﬂmLaumﬂﬂiéﬂmalajﬁawaivumimmmmm,” wWhdasle 26 nINYIAY 2561,
http://www.consular.go.th/main/contents/filemanager/VISA/Visa%20Thai/visa_TH_% E0%B9%81%E0% B8%81%E0%B9%89%E0%
B9%84%E0%B8%82%2025-05-60.pdf.

* nsunNsnegaanigenn, “5uﬁﬁawa%wm§pm%m," Wndadle 26 NINYIAY 2561, http//www.ustraveldocs. com/th_th/
th-main-contactus.asp.

L anuyaanseT waraounsgalulssindlng, “Iedusyneunisiuazdnamuniuay

oo

ay,” Whdudle 26 nsngiau 2561,

https://th.usembassy.gov/th/visas-th/nonimmigrant-visas-th/treaty-trader-visas/.

fwmy 2562 51



NIAINYVLY PRINTAUNTINERY

Investors tngringusvasvesigntinawumuausdyaiuituiennunaIngsnansamu Jannauda

o T

ﬁé'}ﬁaﬂaﬂQ‘Uixaaﬁﬂs‘ua%hé’awimg'mﬁuqﬂﬂa@ﬁ ”zgmﬁmmﬂismmﬁﬁlugjﬁmmmwmiﬁwﬁu
andgauiiniuasdosimsamuluandgeuiniliiandunmsanpludnvasremisindagshatulnl
ieulutogsiafifioguds Wuldidnamulneldsuansustloianisiinasunuausdyny,
L‘ﬂmmﬂLﬂuuﬂﬂaé’zgﬁmaimé'ufﬂuﬂizL‘vm‘ﬁLfﬂugié’igzgwmqmaﬁwﬁ“vaw%’gmﬁm wenanil 3eUsTAm
ﬁ’aﬂa'né'faLgaﬂiziaﬁuﬂLLdﬁﬂaanqué’mi'N6‘] wu dhawulveanunsadhundudivesianisluanssy
isluguuuuveaynnasssuni Giyaaa iefiofudulngluianis (sitfesndn 50 %) Taglil¥anu

a

avsnsaspuliamsrnewitusiiiy wandesinien £2 Wulsssandansndnamulfedn
Feaunsoasanuawliilaglifisrfaszesnansushiigiadiese:™ venaint Ysslenifeiludiny
futinasu fe AvsanmslitendunsouaqulufaminauviogniwesiideTsn nanfie nineu
vidogninanmsaiiumadnluavigesniievhaulsituinamu Taelsinasuduvede il
mnfiauantinswudingnedua Sy UsleniesitissandinanisheangUaselunsing
woni wind viegninsaulne esnninamuannsaveussnuaulneliunssneussianiles
lngnse

a

2. 3 mtinau (E2 Essential Employee Visa)
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* P.A. Maney | Gordon | Zeller, “Ignuszinniinasusinaussina E-2,” 210 https://www.maneygordon.com/Thai/Visa-Guide/
E-2-Visa.aspx.
* auddeyaiiiogsnalneluanigs, “\1ednie E-2 Investor in Us Business (hawulveluewini),” whiluile 26 nsngnau 2561,
http://thaibicusa.com/iangdn341-e-2-investor-us-business-nasmu.
* Global Visa Immigration Service Worldwide, “ag1nunvincueissni veigieylsladig,”.
55 o s 4 - v A ey o A
anuendasseyalng gudteyaiiiessialveluaniy, “aflogsiasuomnsingluansgensni’, (2559).
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* Foufuaru.

*T NTUN1SNeGRASY, “ﬁuﬁﬁaama";ﬂdﬂﬁﬁym’%m fowiinutes (FAQ),” Wnduile 24 nINYIAN 2561, http://www.ustraveldocs.
com/th_th/th-gen-fag.asp.

** Global visa, “gsiesmemmsinglulssmaanigesni,” wWhiaile 26 NINYIAY 2561, http://globalvisanow.com/%E0%B8%
98%E0%B8%B8%E0%B8%A3%E0%B8%81%E0%B8%BA%E0%B8%88%E0%B8%A3%E0%B%89%E0%B8%B2%E0%B8%99%E0%B8%
AD%E0%B8%B2%E0%B8%ABY%E0%B8%B2%E0%B8%A3%E0%B9%84%E0%B8%97%E0%B8%A2%E0%B9%83%E0%B8%99%E0%B8%
AD%E0%B9%80/.

* dunwal fuirsaulasinisemnsing “afilnedaiilan” ndngnsnissznevemsineuaznisuimsdanisiwennsing sedu
floo@n juﬁ 50, 5 N3NYIAY 2561.

© quideyaiitossialngluansg, “Lanwdndeh £-2 Investor in Us Business (Inasyulnelusisdnm),” iihiaile 26 nsngiau 2561,
http://thaibicusa.com/iangdn3tn-e-2-investor-us-business-1inasny/.
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Abstract

This paper examines criminal liability for transboundary air and water pollution. There
are significant obstacles in prosecuting a polluter situated across a national border. One reason
is that the crime of pollution is often defined as a violation of state regulations, which are
largely found in multiple administrative acts. The polluting activity of a polluter in his country
can be tolerated according to the administrative law, but it may bring about harm to the extent
that is not tolerated by the administrative law of the affected country. States have discretion
to decide on criminal law penalties of acts of pollution that have a trans-border effect. There
is, however, a general duty to prevent illegal activities of a transboundary nature, as described
in international agreements, by enforcing appropriate legal mechanisms at the national level.
There is also the duty to cooperate in addressing the results of illegal transboundary
transgressions, and the duty to exchange information concerning such transgressions. It is
argued that there is a need for an international agreement to apply criminal law mechanisms

to address transboundary pollution.
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" Assist. Professor, Faculty of Law, Chiang Mai University, 239 Huay Kaew Road, Chiang Mai, Thailand. Email: shytov@yahoo.com

The author is thankful to Professor Peter Duff and the anonymous reviewers for their corrections and comments.

fwmy 2562 59



NIAINYVLY PRINTAUNTINERY

UNANED

‘U‘wmwuﬁﬁmimﬁqmm%ﬁﬁmmﬂmzy'ﬂuL’%"aqmaﬂwwammmasﬁﬁmwammu ALY
AfoAULReuafivdsegiumsuuvBIUsTIMARD NGy fUgUasTAVANEUsENNS RHaUsENIils
fio e nssunaatiwingnionrindunisasfiedetiduressy Sednlngjazwilushunngmne
Unasesins 9 AnssufinelrAnuafivluusmavesiievafivlilfiAussduiidmual flungraneunases
Tulssmavenvnies usianssuduenanelmiinsunseluseduiiiuniiisnualilulssmaillas
wanseny Spfinasfiislunmsfiruauvadnensernlunsdvesnisievaiuiitnanssnuinuwsuua
ogalsfin melddennasszninasemanineg fdefmuadn Sgivihiilulunisdestufanssy
ARenguanedeiinansgnudmmsuuay Insnstaduldnalamengmnefvzaunisluszine
uenanidarmuanihilumslieuuielunsianisturansenuresmsdtuduun wasuihd
Tunmsuanudeuteyafifenfunsasdadnam unawilauedr Sanusidudesidennasssming
Usemalunmislénalnngransengn Weudleliymuafivinunsuuay

AEIARY: UANYTIUNTULAY, B1TYINTIUAMINGDY, Tonnasseninelssine, ngvuieunAses,

NENHIYBIEY

60 fumu 2562



Air and Water Pollution as a Transboundary Environmental Crime

1. Introduction

According to Donald Liddick’, “[clrimes that negatively impact the environment may
be categorized in one of two ways: those that cater to the ever-growing problem of garbage
production, especially hazardous wastes; and the illegcal harvesting or extraction of natural
resources. Human population growth and rapid technological advancement has precipitated
a crisis in waste management, where the expense of responsible disposal has bred an illicit
multi-billion-dollar global traffic in garbage and hazardous materials. Consumer demand likewise
drives black markets in a range of environmental products, living and dead. The illegal trade
in wildlife, including endangered species, may rival the illicit drug trade in size and profitability,
while overharvesting of fish and timber has precipitated severe environmental degradation
around the globe.” Thus, one can define environmental crimes as embracing two interrelated

areas: pollution and destruction of biodiversity.

A significant amount of research has been done on transboundary environmental
crimes. The UNEP defines transboundary environmental crimes as “criminal activities under-
taken by persons acting across national borders including illegal logging and timber smuggling,
species smuggling, the black market in ozone depleting substances, the illegal movement of
toxic and hazardous waste and other prohibited chemicals etc. In addition to the serious
environmental consequences, these forms of illegal activity across borders can involve cor-
ruption and financial crime, loss of tax revenue, parallel trading with other forms of criminal

activity, and distortion of the licit market.””

As an international criminal act, transboundary air and water pollution has received
insignificant attention so far, even though law of transboundary pollution has been an object
of research for a long time. International criminal law scholars have focused largely on the
illegal waste trade or trade in endangered species including the products derived from them.
International environmental crime is not limited to them, however. It includes any activity
within the borders of one state which causes environmental destruction in a neighboring state.
Among those activities, air and water pollution poses a significant problem. Transboundary
air and water pollution requires more attention from criminal law scholars considering the

nature of this offence.

! Liddick D, Crime against Nature (Santa Barbara: Praeger, 2011), 1.
2 UNEP. Division of Environmental Law and Conventions, “Transnational Environmental Crime,” accessed July 20, 2018,

http://www.unep.org/delc/EnvironmentalCrime/.
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Transboundary air and water pollution can be broadly defined as emitting pollutants
into the air or water which are then carried across the national borders. The U.S. legislation
is one of the first which attempted to define an air pollutant as “any air pollution agent or
combination of such agents, including any physical, chemical, biological, radioactive (including
source material, special nuclear material, and byproduct material) substance or matter.”” This

broad definition can be applied equally to water pollutants as well.

2. Transboundary Pollution as a Crime

The harm of polluting activities is well known. Many countries of the world criminalize
the actions of polluting water and air. The problem with air and water pollution is that it
often has a transboundary effect. Each crime depends on the concept of a harm. The problem
with environmental crime is that it incorporates different notions of harm.* Some green
criminologists argue that environmental crimes should include any “transgressions that are
harmful to humans, environments, and non-human animals, regardless of legality per se.””
Some laws penalize only acts which cause “serious” environmental harm. For example,
Article 338 of Criminal Law of the People’s Republic of China before it was amended in 2011,

defined the crime of pollution as follows:

“Whoever releases, dumps, or disposes of radioactive wastes, wastes containing
pathogen of contagious diseases, and toxic materials or other dangerous wastes into land,
water, and the atmosphere in violation of state regulations, causing major environment
pollution accidents, heavy losses to public and private property, or grave consequences of
personal deaths and injuries shall be sentenced to not more than three years of fixed-term
imprisonment or criminal detention, and may in addition or exclusively be sentenced to a
fine; and in exceptionally serious consequences, not less than three years and not more than

seven years of fixed-term imprisonment, and a fine.”

In other words, the Chinese environmental criminal law penalized only those polluting
acts which caused a major environmental accident, etc. In comparison, German criminal law’

defines criminal environmental offences as follows:

*U.S. CAA § 302(g), 42 US.C. § 7602(g)

® White R, Transnational Environmental Crime: Toward an eco-global Criminology (London: Routledge, 2011), 1.

* Ibid., 3.

® Strafgesetzbuch (StGB). (German Penal Code) English translation is available at: https://www.gesetze-im-internet.de/
englisch_stgb/englisch_stgh.html#p0012/.
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“Section 324 Water pollution

(1) Whosoever unlawfully pollutes a body of water or otherwise alters its qualities
in a negative manner shall be liable to imprisonment not exceeding five years or a fine. (2)
The attempt shall be punishable. (3) If the offender acts negligently the penalty shall be

imprisonment not exceeding three years or a fine.
Section 325 Air pollution

(1) Whosoever, in the operation of a facility, especially a plant or machine, in violation
of duties under administrative law, causes alterations of the air which are capable of harming
the health of another, animals, plants or other property of significant value outside the area
belonging to the facility shall be liable to imprisonment not exceeding five years or a fine.
The attempt shall be punishable. (2) Whosoever, in the operation of a facility, especially
a plant or machine, in gross violation of duties under administrative law, releases harmful
substances in significant amounts into the air outside the grounds of the facility shall be
liable to imprisonment not exceeding five years or a fine. (3) Whosoever, in violation of duties
under administrative law, releases harmful substances of a significant amount into the air,
shall be liable to imprisonment not exceeding three years or a fine, unless the offence is
punishable under subsection (2) above. (4) If in the cases of subsections (1) and (2) above
the offender acts negligently the penalty shall be imprisonment not exceeding three years
or a fine. (5) If in the cases of subsection (3) above the offender acts with gross negligence
the penalty shall be imprisonment not exceeding one year or a fine. (6) Harmful substances
within the meaning of subsections (2) and (3) above are substances which are capable of 1.
harming the health of another, animals, plants or other property of significant value; or 2.
polluting or otherwise negatively and permanently altering a body of water, the air or the soil.
(7) Subsection (1), also in conjunction with subsection (4) above shall not apply to motor

vehicles, rail vehicles, aircraft or watercraft.”

The German legislation provides a much clearer picture of the crimes of pollution.
One can see five main elements of the offence. The first is that environmental crime can be
both intentional and negligent offence. The second is that it is an activity which alters the
environment in a negative manner. The third element is that it is not necessary to prove the
occurrence of environmental harm. One has to prove only that the activity is capable of
harming the health of people, animals, plants, etc. The fourth element is that an attempt
to undertake the harmful activity already constitutes a crime. The fifth element is that the

activity is a violation of a duty under administrative law.
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Taking into account these elements of the offence, it is possible to draw a definition
of transboundary pollution as a crime: any intentional or negligent activity as well as an
attempt, capable of altering the quality of water and air in a negative manner across the
borders which at the same time is a violation of the administrative law of at least one of the
countries concerned. This contemporary definition of the crime of the transboundary air and
water pollution demonstrates the difficulties of the subject. Not every polluting activity is
illegal. Certain polluting activities, for example gas emissions from cars, are allowed. Many
countries impose some limits on the gas emissions. Breaking these limits, however, does not
always entail a criminal liability. In most cases, only administrative fines are applied to the

violators.’

Even before one has to tackle a difficult issue of prosecuting a violator across national
borders, it becomes apparent that the transboundary crime of pollution suffers from a lack
of precision. Much depends on the content of the relevant administrative laws. Further, the
activity of the polluter in his country might be tolerated according to the administrative law,
but it may bring about the harm to the extent that is not tolerated by the administrative law
of the affected country: burning forests in Indonesia, for example.® Transnational environmental
crime is normally defined’ as “unauthorized acts or omissions that are against the law and

therefore subject to criminal prosecution and criminal sanctions.”

However, transboundary pollution harm normally results from an unaccountable
number of trivial activities which carry an enormous destructive effect. A Chinese who throws
away a plastic bag into Yangzi River is NOT considered as a criminal according to the Chinese
law, but when he is joined in this activity by every of his one billion four hundred million
countrymen, the cumulative impact on the environment becomes obvious when all this
pollution is carried away to international waters. The beautiful words of the Chinese classic:

Romance of the Three Kingdoms (I, 1) may become prophetic:
“The waters of the mighty Yangzi flow eastward,

Its spray drowning countless heroes.

"McKee G. & Varona A, Administrative Law: A Contemporary Approach (Eagan: West, 2010), 404.

® Barber C.V. Forests, “Fire and Confrontation in Indonesia.” in: Matthew, R., Halle, M. and Switzer, J, Conserving the
Peace: Resources, Livelihoods and Security (IUCN/IISD, 2002), 153, accessed July 20, 2018, https://www.iisd.org/pdf/2002/
envsec_conserving_2.pdf.

’ White R, Transnational Environmental Crime: Toward an eco-global Criminology (London: Routledge, 2011), 3.
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Right and wrong, success and failure, become meaningless.”"’

When this plastic waste is flushed into the ocean, it contributes to what is called the
“garbage patch” which threatens marine and indeed human life dependent on the marine
resources. In the same way, a Thai farmer, who still uses the slash and burn methods of
agriculture may not think that his activity is criminal. When combined with the activities of
the thousands of other farmers in Thailand as well as in other countries of the South East
Asia, he creates the phenomenon called “Southeast Asian Haze”, which CNN called a “crime

212

against humanity”™* considering the scale of the environmental harm and the impact across

Southeast Asian countries.

One has to accept that many people in this world are involved in the practice of
excessive consumption which is one of the fundamental causes of air and water pollution.
It is possible to argue that the people, who lead a life of the over-consumption, are guilty
of complicity in international environmental crime. Indeed, it can be claimed we live in a
criminal society whose victims are ourselves and the generations still to come.'* At this time,
the over-consumers have no grounds to be afraid of possible prosecution. Contemporary
government policies and laws encourage ever increasing consumption as an activity good for
the economy. The crime of pollution is largely limited to the “big polluters”, leaving the
difficult tasks of determining what constitutes legal or illegal discharge of air and water

pollutants to the discretion of the administrative organs.

This dependence can be seen in the provision of Article 338 of Criminal Law of the
PRC quoted above that stipulates that acting in violation of state regulations is an essential
element of the crime of pollution. These regulations normally take a form of administrative
law. Another example is Chapter VI of the Environmental Protection Law of the PRC (2014)
that gives administrative organs the extensive powers to penalize polluters by imposing

administrative fines “with considerations of operating cost of pollution prevention and control

" The Chinese original: FREKILARBIK, IRICH IS TEhE. 2R k3

' Liddick D, Crime against Nature (Santa Barbara: Praeger, 2011), 2.

2 McKirdy E, “Southeast Asia’s haze crisis: A ‘crime against humanity,” in CNN News (2015), accessed July 20, 2018, http://
edition.cnn.com/2015/10/29/asia/southeast-asia-haze-crisis/.

" Cole C, “Overconsumption is costing us the earth and human happiness” In The Guardian (2010), accessed July 20,
2018, http://www.theguardian.com/environment/2010/jun/21/overconsumption-environment-relationships-annie-leonard/.

' Chitkara M. G, Consumerism, Crime, and Corruption (New Delhi: APH Publishing, 1998); Payne R, (ed) How Much is
Enough?: Buddhism, Consumerism, and the Human Environment (Somerville: Wisdom Publications, 2010); Lang S. & Klein L,
“Walmart’s Sustainability Initiative” in: Barak, G. (ed) The Routledge International Handbook of the Crimes of the Powerful (London:
Routledge, 2015), 197-208.
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facilities, direct loss or illegal gains caused by such violations” (Article 59). In fact, administrative
organs appear in this act of legislation to be placed better than criminal courts to deal with
polluters. They can order a restriction and even a suspension of an industrial activity which
causes pollution, as well as to carry out restorative measures according to Article 60, Article
61 of the same law. The German criminal law (Article 325) explicitly states that a violation

of relevant administrative regulations is the condition for imposing criminal law penalties.

Thus, the crime of air and water pollution depends largely on the administrative decisions
in any particular jurisdiction in relation to the permissible levels and amounts of the discharge
of the pollutants in the air or water. This dependent nature of environmental crime on the
national content of administrative law is pernicious. It leads to situations when substantial
environmental harm is caused by a lawful activity. In many developing countries where the
content of administrative law is not easily accessible or its application foreseeable, it violates
the spirit of criminal law which requires that the content of crime is clearly defined. In its
present form, the national definitions of the crime of air and water pollution cannot effectively
address its transboundary dimension. In a transboundary pollution case, an action or an
actor are placed in one country with one set of administrative laws, while the effect of the
harmful activity occurs in another, or perhaps many other countries with completely different
administrative regimes. The inadequacy of transboundary pollution law becomes even more

apparent when the issue of transboundary jurisdiction is considered.

3. Transboundary Jurisdiction

It is a general principle of criminal law that foreigners who commit crime against the
state or its citizens in that state are subject to the state’s criminal law.” Further, Chinese
law'® states that it “shall be applicable to anyone who commits a crime within the territory
and territorial waters and space of the People’s Republic of China, except as otherwise
specifically provided by law.... If a criminal act or its consequence takes place within the
territory or territorial waters or space of the People’s Republic of China, the crime shall be
deemed to have been committed within the territory and territorial waters and space of the
People’s Republic of China.” In other words, any activity, for instance in Thailand, which
causes environmental harm in China, in the meaning of Chinese criminal law, is subject to

the criminal justice process in China.

* Criminal Procedure Law of the People’s Republic of China, 2012. Article 16
' Criminal Law of People’s Republic of China. 2017. Article 6
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Not all countries allow any act of environmental crime committed abroad but with
domestic consequences to fall into the jurisdiction of national courts. German law considers
the issue in Article 5: “Offences committed abroad against domestic legal interests”. According
to this article, some, but not all, environmental offences against the environment are subject
to German jurisdiction “if they are committed within Germany’s exclusive economic zone,
to the extent that international conventions on the protection of the sea allow for their
prosecution as criminal offences”. These offences involve water pollution,”” unlawful dis-
posal of waste," especially serious cases of an intentional environmental offence section,"
and causing a sever danger by releasing poisons.”’ In some cases of unlawful handling of
radioactive substances, dangerous substances, and goods, an offender who is a German can
also be prosecuted even though the act was not committed in Germany.”" Further, German
criminal law is applied to offences involving nuclear energy, explosives and radiation even if
they are committed abroad since they are considered as offences against internationally

protected legal interests.””
Section 7 of German Penal Code is of a particular interest:

“(1) German criminal law shall apply to offences committed abroad against a German,
if the act is a criminal offence at the locality of its commission or if that locality is not subject
to any criminal jurisdiction. (2) German criminal law shall apply to other offences committed
abroad if the act is a criminal offence at the locality of its commission or if that locality is
not subject to any criminal law jurisdiction, and if the offender: 1. was German at the time
of the offence or became German after the commission; or 2. was a foreigner at the time
of the offence, is discovered in Germany and, although the Extradition Act would permit
extradition for such an offence, is not extradited because a request for extradition within a

reasonable period of time is not made, is rejected, or the extradition is not feasible.”

Even though this section does not deal with environmental offences directly, it can
potentially cover any harm inflicted on a German including the harm arising from an act of
the environmental pollution. In other words, German criminal environmental law can still be

applied to any environmental offence which is committed abroad providing that it is recognized

' Strafgesetzbuch (StGB). 1998. (German Penal Code) Section 324
*® Ibid., Section 326

* Ibid., Section 330

 Ibid., Section 330(a)

! Ibid., Section 5(11a)

“ Ibid., Section 6(2)
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as a criminal offence at the place where it has been committed. Article 9 (1) of the German
Penal Code is even more explicit: “An offence is deemed to have been committed in every
place where the offender acted or, in the case of an omission, should have acted, or in which
the result if it is an element of the offence occurs or should have occurred according to the

intention of the offender.”

Since the content of the criminal law related to pollution of the air and water depends
largely on the content of the relevant administrative rules, obtaining the proof that the illegal
act committed abroad against a German national is equally illegal in the country of the
offence as well as in Germany, becomes extremely problematic in the countries where the
content of administrative law is not easily accessible for the international public. The ideal
situation is that the state introduces and enforces criminal law against domestic polluters. In
real life, however, there are chances that the state fails not only effectively to prevent the
occurrence of pollution on its own territory with a negative impact across its national borders,
the state can also fail to bring those guilty of environmental crime to justice. It is not always
possible to prove the guilt of the polluters. However, there are many cases where the state
lacks the moral will to fight the environmental crime. There are competing economic interests.
Pollution is often tolerated because it brings economic prosperity and secures political power.”
In the worst cases, the corruption of the government makes any successful prosecution
of environmental offenders impossible.” In such cases, the affected state may exercise

extraterritorial jurisdiction.

For example, let us consider famous Jinlin chemicals plant explosion in 2005 which
caused a significant environmental damage both in China and Russia.”” Despite the seriousness
of environmental harm and the wide publicity as well as criticism in Chinese media, no

criminal sanctions were applied against those responsible for the disaster: an insignificant fine

z Economy E, The River Runs Black: The Environmental Challenge to China’s Future (Ithaca: Cornell University Press,
2011). Shapiro J, Mao’s War Against Nature: Politics and the Environment in Revolutionary China (Cambridge: University Press,
2001).

“ pisareva Y, “Combating corruption and organized crime in the forest sector of Trans-Bikal Territory.” in: Stoecker, S.,
Shakirova, R. (eds) Environmental Crime and Corruption in Russia: Federal and Regional Perspectives (London: Routledge, 2013),
63-76; Tulaeva S, “Forest Auctions in Russia: how anti-corruption laws facilitate the development of corrupt practices”
in: Stoecker, S., Shakirova, R. (eds) Environmental Crime and Corruption in Russia: Federal and Regional Perspectives (London:
Routledge, 2013), 42-62.

# Levshina, S. I, N. N. Efimov, and V. N. Bazarki, “Assessment of the Amur River ecosystem pollution with benzene and
its derivatives caused by an accident at the chemical plant in Jilin City, China.” In Bulletin of environmental contamination and
toxicology, 83, no. 6 (2009), 776-9.
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of 1 million yuan (the environmental damage was assessed as much as 10 billion yuan!) was
imposed by an administrative agency.” Russia did not take any steps to claim compensation
far from demanding punishment of the offenders.”” Supposed, Russia made a demand. In the
situation, when the Chinese government failed to prosecute the offenders, could Russia

apply its own criminal law? This raises some issues of international law.

4. Transboundary crime of air and water pollution and international agreements

The duty to combat transboundary environmental crime is reflected in many
international agreements, even though there is not much direct mention of environmental
crime as such. For example, the Geneva Convention on Long-range Transboundary Air
Pollution (1979), the Helsinki Convention on the Protection and Use of Transboundary
Watercourses and International Lakes (1992), the UN Convention on the Law of the
Non-navigational Uses of International Watercourses (1997) neither mention the crime of air
or water pollution nor call for imposing penalties on the polluters. The UNCLOS (1982) deals
with the penalties for polluting vessels (Article 228, Article 230), but it does not address the

issue of penalties against inland polluters.

A number of international environmental agreements recommends the States to
introduce penalties to protect the environment as a part of the effective implementation of,
and compliance with, those agreements.” It is, however, up to the States to decide whether
criminal law penalties are the appropriate legal regimes to implement these international
agreements. There is a general duty to prevent illegal activities of a transboundary nature,
as described in the international agreements, by enforcing appropriate legal mechanisms
at national level. There is also the duty to cooperate in addressing the results of illegal

transboundary actions, and the duty to exchange information concerning such actions.

It is acknowledged that law enforcement cooperation to combat transnational
environmental crimes “faces obstacles because this relatively new category of crime typically
lacks common understandings and approaches between and among States” (UNEP). Some

of the attempts to find common approaches among various national environmental criminal

* China Daily, “PetroChina branch fined for pollution,” January 25, 2007. accessed July 20, 2018, http://www.chinadaily.
com.cn/china/2007-01/25/content_792982.htm.

*" Faure, Michael G., and Song Ying, eds. China and international environmental liability: legal remediies for transboundary
pollution (Edward Elgar Publishing, 2008), 315.

% Cartagena Protocol on Biosafety to the Convention on Biological Diversity, Article 25
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laws are made by the UNEP’s Division of Environmental Law and Conventions (DELC). Thus,
the existing conventions related to transboundary air and water pollution do not oblige states
to introduce criminal law sanctions against the polluters. The only exception is the Strasbourg
Convention on the Protection of Environment through Criminal law signed by only 14 countries
and ratified so far by Estonia alone after almost 20 years of existence.”” The duty to use

criminal law to protect the environment can be derived from customary international law.

5. Transboundary crime of air and water pollution and customary international
law

The issue of state responsibility for acts of air and water pollution is not regulated by
any comprehensive international agreement. Some international customary law pertaining to
this issue is reflected in the famous case of the Trail Smelter Arbitration (US v. Canada, 1941)
and in the International Law Commission’s (ILC) (2001) Draft Articles on the Responsibility of
States for Internationally Wrongful Acts (Draft Articles on State Responsibility).

The Trail Smelter Arbitration was a settlement of a dispute between Canada and the
U.S. concerning trans-boundary pollution activity by a Canadian private company in Trail,
British Columbia. The Canadian company had been processing lead and zinc since 1896. Its
activity caused damage to forests and crops across the U.S. border. The affected U.S. farmers
demanded compensation. The American government accepted the duty to protect its own
citizens, and the dispute became the subject of bilateral negotiations on the intergovernmental
level. An arbitration panel was set up in 1935. The dispute was settled by arbitration in 1941.
The panel “awarded damages to the United States and prescribed a regime for controlling

future emissions from a Canadian smelter which had caused air pollution damage.”*

This case did not raise issues of criminal law. However, it is significant in establishing
the No Harm principle in the international environmental law of transboundary pollution:
“No State has the right to use or permit the use of its territory in such a manner as to cause
injury by fumes in or to the territory of another or the properties or persons therein, when
the cause is of serious consequence and the injury is established by clear and convincing

evidence.”™

* For updates see: http://www.coe.int/en/web/conventions/full-list/conventions/treaty/172/ signatures?p  auth=dkbFXgEQ
* Birnie P. W., & Boyle A. E, International Law and the Environment (Oxford: University Press, 2009), 144.
*! Trail Smelter Arbitration, US v. Canada, 1941, p.1965.

70 fumu 2562



Air and Water Pollution as a Transboundary Environmental Crime

The implications of the Trail Smelter case for transboundary pollution law are that
the state will be responsible for any polluting activity under its control which causes significant
environmental harm to a neighboring state. Further, the state has a duty to prevent such
acts of pollution originating on its own territory. In relation to criminal law, it means that the
polluting state should introduce adequate penalties against the polluters. The introduction

of criminal penalties for the environmental pollution can be perceived as a necessary deterrent.

The necessity for states to provide sufficient remedies by means of criminal law also
arises from the normative contour of the second principle of the Rio Declaration.” The second
principle affirms: “States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources pursuant to
their own environmental and developmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the environment of

other States or of areas beyond the limits of national jurisdiction.”

The Trail Smelter arbitration does not imply that a state can “be required to regulate
activities of which it is not and could not reasonably have been aware; equally clearly the
same must be true of activities which the state did not know, and could not reasonably have
known, to be potentially harmful.”®® It implies, however, that in cases of obvious pollution,
the state must provide an adequate legal mechanism to deal with the polluters. In this
context, the duty to introduce criminal law penalties on the polluters is important not
only as a deterrent. Imposition of criminal penalties is a necessary mechanism for enforcing

environmental justice.

The Trail Smelter case is sometimes criticized for requiring a high standard of proof
for environmental harm.™ It is interesting to observe, that some criminal laws, (see German
law discussed above) moved away from the requirement to prove harm. Instead, it is sufficient
to prove the likelihood of harm alone, or to be more precise, to prove the fact of causing
the “alterations of the air which are capable of harming” the environment. However, this
broad formulation of the criminal offence of pollution may lead to excessive criminalization
and ambiguity in criminal law. It appears that the high standard of proof reflects better the

principles of criminal law such as legality, and minimum criminalization.”

*2 Birie P. W., & Boyle A. E, International Law and the Environment (Oxford: University Press, 2009), 147.
* Ibid., 153.

* Ibid., 154.

* Ashworth A. & Horder J, Principles of Criminal Law (Oxford: University Press, 2013), 52 and 67.
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6. Prosecuting transboundary polluters

The most effective and convenient way to deal with transboundary polluters is bringing
them to justice in their own countries. Since states have the duty to ensure that their territory
is not used to cause harm to neighboring states, and since it has also the duty to take
appropriate measures against acts of pollution which have already occurred, the domicile

state is under the obligation to initiate appropriate legal proceedings against the polluters.

In case of the refusal of the polluting state to prosecute transboundary polluters,
the affected state can still initiate its own legal proceedings. These proceedings can take two
forms. The first is a trial with the presence of the accused. The second is a trial in absentia
when the accused is absent. The first form of proceedings would likely involve the process
of extradition. The jurisdiction to try polluters depends on the idea of sovereignty. According
to this idea, a state has all powers and authority to prosecute and to bring to justice any
person situated in its territory and accused of crime. The idea of sovereignty also presupposes
that no other state can exercise its power and authority within the territory of another sovereign
state, unless there is consent given by the other state.”® In history, there are, nevertheless,
examples when one state using its intelligence secret services would kidnap a suspect residing
in another state and bring that person to face prosecution inside its own borders. This is done,
particularly, in political crime proceedings, because many states are unwilling to extradite

persons accused of political crimes.”

Extradition represents a complex legal relationship which involves at least two countries
and at least one suspect or a convicted person. In this relationship, a requesting state asks
a requested state to deliver the person involved and who is within the jurisdiction of the
latter, to the competent authorities of the former. The requested state does not need to be
the state of the residence of the polluter. The latter can be on a visit to the requested state.
The possibility of extradition of transboundary polluters will largely depend on the content of
the bilateral agreements. It appears that international law on extradition is largely contractual
in nature, although there are claims that obligation to extradite can be based on customary

law.*

* Shaw M, International Law. 6" ed. (Cambridge: University Press, 2008), 489.
*" Ibid., 680.
* Kriangsak Kittichaisaree, The Obligation to Extradite or Prosecute (Oxford: University Press, 2018).
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Let us imagine a hypothetical situation. A chemical factory in a country somewhere
upstream on the Mekong River discharged poisonous materials into it. The accident received
publicity. However, the country where the accident took place was unable for an unknown
reason to bring the responsible person to justice. The polluted water caused harm to the
environment of the downstream countries including Thailand. The director of the factory,
who is known to the Thai authorities, is on a visit to the U.S. The practice of extradition
between the US and Thailand is governed by the US - Thai Extradition Treaty (1983). The
question is whether Thailand will be successful in obtaining the extradition of the director to

face criminal proceedings in the Thai courts.

Article 2 of the Treaty contains the principle of dual criminality: “An offense shall be
an extraditable offense for prosecution or for the imposition of a penalty or detention order
only if it is punishable under the laws of both Contracting Parties by imprisonment or other
form of detention for a period of more than one year or by any greater punishment.” This
dual criminality standard has at least one problem. The wording of the offences in each state
can significantly vary, to such an extent that a literal application and interpretation of
national laws make it impossible to identify the presence of dual criminality, particularly if
one has to look not only at the criminal laws related to the polluters but also to a number

of relevant administrative rules and regulations.

Since crimes of transboundary pollution are not political or military offences, they are
not subject to so called mandatory grounds for refusal of extradition. If political reasons are
present the requested state is obliged to deny the request (Article 3). Extradition treaties,
including the US-Thai Treaty, include universal principles of justice in criminal proceedings so
that a person cannot be brought to trial more than once for the same crime whether he was
convicted or acquitted. That may create a problem, if the legal sanction in the polluting state
was imposed on the polluter although this sanction was disproportionate to the gravity of

the offence.

In cases where the polluting state fails to impose penalties on the polluters, or refuses
to extradite the offender, it is still possible to conduct a prosecution and trial of the suspect
polluters in absentia. Even though such trials may not result in actual punishment of the
polluters, who reside across the border and are therefore not accessible to enforcement
officers, such trials, if publicly conducted, can have a positive effect on raising public awareness

within the countries involved and in the international community.”

¥ DUff A. et al, The Trial on Trial: Volume 3: Towards a Normative Theory of the Criminal Trial (Oxford: Hart Publishing,
2007), 272.
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The main argument against a trial in absentia is that it represents a violation of the
defendant’s right to answer the charges in court proceedings in a criminal trial. For example,
the European Convention on Human Rights (ECHR), Article 6 is sometimes interpreted as not
permitting trials in absentia, even though the European Court of Human Rights “has ruled
that trials in absentia are not always in violation of ECHR, as long as there are sufficient
safeguards. Trials in the absence of the accused are only permissible once the accused has
unequivocally waived his or her right to be present.”* There is no unity among the countries
on the recognition of trials in absentia which creates a significant problem in mutual recognition

of such judicial judgments.

7. Conclusion

The availability of criminal law remedies for transboundary water and air pollution is
unsatisfactory. There are several reasons for this. The first reason lies in the criminal laws of
the national states. They are bound to an indefinite number of administrative regulations
which cannot serve as a stable basis for initiating international legal proceedings in the cases
of transboundary crime. The environmental criminal law must be stable, clear and definite.
It must present in itself a sufficient ground for prosecuting environmental offenders without
being dependent on the complex content of national administrative rules and regulations.
That does not mean that the relevant administrative regulations and even exemptions
from the criminal liability should not be taken into account. It only means that the essential
issue in prosecuting the crimes of pollution is not whether the discharge of pollutants was
contravening the existing administrative regulations, but whether significant harm to the
environment has occurred regardless of compliance or non-compliance with any administrative
law. The environmental criminal law, so to say, must stand on its own feet. The concept of
significant harm must become the most important element of the crime of pollution. The
task of defining significant environmental harm must be given to independent experts in a

case by case approach.

Another reason for the unsatisfactory condition of criminal law remedies in transboundary
pollution cases is poor development of international law on this particular issue. Major
environmental agreements on transboundary air or water pollution ignore the issue of

criminal law mechanisms. Even though it is still possible to argue on the basis of customary

* Knoops G-J, An Introduction to the Law of International Criminal Tribunals: A Comparative Study. Second Edition
(The Hagues: Martinus Nijhoff, 2014), 331.
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law that states are obliged to introduce and impose penalties on transboundary polluters,
a clear international agreement is preferable to communicate appropriate obligations to
national governments. In theory, many domestic criminal laws allow affected states to initiate
criminal proceedings against polluters across national borders. In practice, such an act of
prosecution has to overcome huge hurdles. Even if the states have enough evidence, it is
not always possible to have a trial in absentia of the accused. Thus, there is a need for a
comprehensive international agreement which facilitates investigation and prosecution of

transboundary pollution crimes.

This agreement must, first of all, offer the legal definitions of offences of transboundary
pollution which are clearly formulated in the text of the agreement so that they can be
further incorporated into domestic laws. Secondly, the agreement must recognize explicitly
the right of the affected states to initiate criminal proceedings against environmental offenders
situated across national borders in the situations when the host state does not succeed in
prosecuting them. Thirdly, the state where the pollution originates or the polluter resides
(a host state) must have a duty to provide all relevant information facilitating investigations
of the facts of a transboundary pollution offence. The agreement must indicate that each
country must designate a specific administrative organ empowered to conduct an investigation
and gather related information. The agreement must further specify the exact procedures of
exchanging the information. Finally, there must be a duty of the host state to extradite the
offenders to the affected states if the host state does not itself initiate the criminal proceedings

against them.

It is certain that an international environmental agreement on applying criminal sanctions
against polluters will not solve all the problems of effective protection of the environment.
Criminal law remedies are limited and, perhaps, remain rather symbolic. It is obvious that
administrative and civil law mechanisms in the majority of environmental pollution cases offer
a quicker and a more efficient mechanism to address the problem. However, the availability of
criminal law remedies across the national borders will certainly stimulate a deeper cooperation
between the countries not only in relation to harmonization of their respective laws, but also

will stimulate more proactive law enforcement policies.
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Abstract

This article considers constitutional conventions in Thailand. It argues that the Thai
constitutional convention touches a number of issues concerning the monarch’s reserve
powers, including the following: (1) It is concerned with hereditary monarchy which concerns
Order of Succession under the Palace Law of Succession 1924. (2) The reserve power exercised
by the King to nominate Prime Minister in certain exceptional circumstances. (3) The King’s
Royal Assent to formally approve an act of parliament; and it is to be countersigned. (4) The
illegal and overt seizure of a state by the military, often known as “Coup D’états”, which
involves in regime change, economic decline, and abolition of the Thai constitutions. This
article argues that while the Supreme Court of Thailand (Dika Court) provided a precedent
that Coup can be considered to be sovereign of the country (1662/2505), it cannot change
the fact that the actual power still belonged to the King. (5) While the monarch grants the
royal assent to all legislation, it is a convention that the monarch has the power to withhold

royal assent, as last exercised in 2546.

Keywords: Constitutional Conventions, Principles of Constitutional Law, Political Custom
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° Ronald Dworkin, Law’s Empire (Massachusette: Harvard University Press, 1987), p.191.
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Abstract

Anti-Money Laundering Law prescribes that Financial Institutions and Designated
Non-Financial Businesses and Professions are reporting entities, who have duties to comply
with the law, namely: to report on transactions; to cause customers to verify themselves;
to formulate customer acceptance policies; to manage risks probably relating to customers’
money laundering; to conduct customer due diligence; and to maintain all customer identification
records, whereby the Anti-Money Laundering Law prescribes criminal punishments to be
imposed in cases of violation of or failure to comply with the law, only in a form of fine
penalty. When it is analyzed by the concept of imposition of criminal punishments, it is found
that the criminal punishments should be imposed only in cases of necessity. Therefore,
it leads to an idea of introduction of administrative fine penalties to offenses, which are
committed by the reporting entities under the Anti-Money Laundering Law, because the
offenses are not violent crimes, and the law intends to regulate business operations, in order
to verify, monitor and prevent the transactions from being used as channels to money laundering,
whereby introduction of the administrative punishments requires some amendment to the
law for distinguishing administrative offenses from other criminal offenses relating to money
laundering, and the Anti-Money Laundering Board to be empowered to consider imposing

the administrative fine penalties and enforcing the law on administrative procedure.

Keywords: money laundering, criminal punishments, administrative procedure
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Abstract

Generally, in the criminal case, the accused or defendant will be presumed innocent
until  proven guilty, according to the principle of the presumption of innocence. However,
in case of a trial involving bribing official that seriously damage the society and has its own
complexity, adherence to the principle may result in the offender taking advantage of the
reasonable doubt of the case to get away with breaking the law. In such cases, there is the
occurrence of a presumption of corruption that shifts the burden of proof on the defendant,
which increases the effectiveness of state crime control. This may be a legal measure that

can be applied to Thailand without conflicting or contradictory with universal principles.

Keyword: Presumption of Corruption
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1-2.
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2.1 wanmsauiiugulineudtyanauians

N

v a ' a 2

WANNIT “AULYIIUNYARAUIENS (presumption of innocence)” Lﬁuwﬁﬂmﬂwﬁmgwu’m

VY '
a aale ] a a

TRMsananuniTuieyndalig e teddunseuiunsesssunisey1ujiRsegaesn

A o

viedasUnmanenfiBesfuiansingliimiivinezideiaatafeiuifomriedaeduoeils®
s‘z’fﬁLﬁ'aﬁmimLLé”;%Lﬁuvlﬁ’imé’ﬂm3(51’@ﬂa"mfl,ﬂwé’ﬂﬂg‘vm’1Eﬁ%‘ﬁmﬁmwm’mmmmﬁmmﬁﬁ@ﬁu
N3ALATEIANBIAT N MYBIUTEIIWUY (due process model) iilasannudnnnusnesanandaalisy
lgafterlisusadnuissrauggnnarsninssimnufiaeemnlsimunsafigadlifiuads (proof
beyond reasonable doubt) 1%?14@%514@14;%53%?13?&ﬁﬂ9

i LWJmaLf‘jyaqMﬁﬁﬁéﬁ@ﬁﬁi’ﬂﬁaﬂﬁmmﬁuﬂiaaﬁuﬁw%Leﬁm‘wmaﬂﬂimwumwé’ﬂmﬁﬁ
ﬁmezmmmimqmmﬂmaLa‘wwL‘%Imiwmi’udaNaﬁiaﬁw%m%mwmaaﬂiwwuasm%ﬁmm nanAe
InwUsznsBinnsnanslunsi®in Invdanuazdindadunssdaainm Tuvaeilnsuivuasiu
niwdAmdunsnsnanslunindau fadu WleUsglomiuwisanugioTsy nsfisgagianmsnisiendn
TulitduifussrmusnduiiasfediBnmsfinsanaffivaneauduarannsolnssiulaldosamminu
'jwqﬂﬂa‘i?iG”mﬂmwﬁwﬂu@mzﬁﬂmmﬁmﬁuﬁﬁa warlunsientudadunstissiudyaniulseau
hifaviseslignasinudnie’ veniniifiimmualudoweswmulfiuiou-deisulumend namie
Hhmwihauitirudomgludemenssuumsinsanfimnsmnnisss Sdmuldicie
Tumsadegiouudalaganin' Welilidaansudeadoiioulumeaiunnidulusunseiamnidu
“nsssflunf (procedural object)” funulsivasivdedverlsegdnias™? Isesiivdnnsduiugiulinou
Typeaduiuiavsiiesndgaelibilisgldmmuildsuiflunslésunanuauorrgnssaui
AT AU ARANURANAIRlUNSEUIUNTYRTIIN (miscarriage of justice) 91NMTatiny

v s L

WUIENS

Y 9

sewnil venmstnandaluiivesunAsiuguueingingisiasanauegy id iy

«

aossznsUsenauiu® fle “dna1amiinnsen1siiganl (actori incumbit probatio)” wag “HReIMN

a

sefsliduevgnsauninazlimfinine (non statim qui accusatur reus est)”

®9fu unsUsedy, “madulivguiyarannauduluians: udnnmsuasdesniiuuisszns,” Whitaile 10 naneu 2561, http:/
web krisdika.go.th /pdfPage jsp?type=act&actCode=229.

 \foshivas Tauvatan, Aosurewannguangisinisannmetgy Miemsaniundlusunouiarsan, 9.

% Andrew Ashworth, “Four Threats to the Presumption of Innocence,” The South African Law Journal (2006): 72.

" lbid., 71.

" atla 0 uAs, NYUAIEITNIITINIINIY), findait o (ngamwe: Jayayan, 2561), 70.

“In re Winship, 397 U.S. at 364 (Brennan, J., for the Court).

* Francois Quintard-Morénas, “The Presumption of Innocence in the French and Anglo-American Legal Traditions,” The

American Journal of Comparative Law 107: 110.
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o o

dwsuludmmeuundniiin “gnarmilnnsenisfigal” Judernudnieiuisinsan
AN NTinnegvewILuedy Faldnwmannislusestanaalidn dlafauiifesiesnfiogdau

v
o

Huinsznisfigalanuiinvesyanaiauldiinisnarm (burden of proof) aedfesnaziivini

e

gaueuUTaVdTewmueaisadleneundng uvesnamiuiitauduiismefiazuandliiiuldedn

be =2 e

¥ [

audeasduiwiomnilugnzyhanuiinga® Jsdmnlidumuiundindesenyseleviuinnuasdy
Tudeaaseilidauddbiundgnnarmilyu (in dubio pro reo)*

duwnAnin “drosmnazdiliifuevginsaunimasziifiivinu” desuieladn auni

Y

a o a

nszuIuMsyRsTsuvesigasiigadliindFomniugnssyhanuingde “dsau (society)” Liflavaiias
UftRfuggnnamsmiuidugnseyhenuie’’ wu “giean (accused)” luanuiingiusinBuliiens
gniFenth “anans (murden)” asulafigslalldfinsigaisenszuiunsiiveudengrneiyanaiu
Huffnszvhanuiineds fesmdnsdianudatuyanaimly favsmegsuns liantdesnssadluan

FRIANEUTINUILYNNATIMIINTEINANLRALAREA

Wevdnnismunuanisensiigauuaznisuiiveddesmnlunafiengydsnanlasinsiunly
mugiuauelun1siasanadiesy) Wenariuluisiansanadnnenudaaunseialadinsiamn
Jundnnguaneniin “giemduduiansaunseiafigadindudnsgyiaiuia (innocent until

»1® yiFenidnAututevemannis “duliugiulineudnuanauians” tues Jawannis

proven guilty)
Fnanialdimssuseaiumednvainusethaduanalufyaanaindeavsuyweu (Universal
Declaration of Human Rights; UDHR) dafl 11(1)" nfinsewinaussmaidnedninaidiowasans
11915103 (International Covenant on Civil and Political Rights; ICCPR) 487 14(2)" IRERMGATATY
wisglsUInmeanSuywevy (European Convention on Human Rights; ECHR) ol 627 n3disanan
Fedawalisgiidumimaneitusnsdifnefosfulsuslungmneisinsananuogmeluvesmy
Lilvdaveudaiuufyguazniniseninussmadanansmeiiobilvisiinnuiuinannisazide
WusnsdlsgninUseing™ agnslsinn wivdnnsdudugiuausufinnnegyivesyananing1d9ed

P lbid., 111.
* Ibid., 111-112.
Ylbid., 112.
** Ibid., 114.
' “Universal Declaration of Human Rights,” (1onensafissilalnenns)
Article 11(1) “Everyone charged with a penal offence has the right to be presumed innocent until proved guilty
according to law in a public trial at which he has had all the guarantees necessary for his defence.”
 International Covenant on Civil and Political Rights
Article 14(2) “Everyone charged with a criminal offence shall have the right to be presumed innocent until proved
suilty according to law”
*! European Convention on Human Rights
Article 6(2) “Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.”

7 unils divy, NQUIETENIIUTHUANA (@i 2, TURATI 8 (NJanna: Jayayay, 2556), 60.
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nvinesznilszmaAsusesazfufivenivedisnandeeinly uandnsdiuwifefiuanasesntd
WuRenannsdulivgulineuinyaaaiinuiin Fagliesureluddusely

2.2 winmsdutivgrulineudiuanainanuia

mdnmsfuiugilinouiyaaaiinnufia (presumption of guilt) tufuuunAsfifindeu
ndnmsduiugliteuiyanauiavdidedn sl axvieuhussuuisinsanenuogaelunaily
sy (trial by ordeal) lagldnasiignimuuiavisenszidndenisith qumds mnlallédy
Sunmeiasioiiuiuiqns” Judofnsanudeaziiliimdnnsfindiisssavsnmlunsmunu
91 NTIUYe5F (crime control model) waganmaundnUsefiudviianmaesUssruasosae e’
Lﬁmmﬂwé’ﬂm'ﬁﬁqﬂdnﬁ?ul,%’wwﬁmm’Lunizmum'ﬁqaﬁiﬁmm%’gﬁy’aLfi]’mﬁwﬁaﬁimLLaxwﬁm’mé“&mi
lifimsgmsfigatienufnvesdfesusendle iunsenihiivesfommilazseainmstlunsinaue
weuvdngiusing q Wielfmuvgeiuandenarim wasuenaniifosndsesmnidulfuafiuluviud
fignnanvnaundnaziigaidldimuduuias” nsdfindnisdmalinisufodle q veadmihiisge
ﬁﬁamﬂuﬂszﬁﬁﬁﬁﬂ%a%;J;wgmﬂuaammﬁmﬁimﬂﬂaﬁmﬁwmiﬁwLﬁuﬂﬁagﬁuﬁLLuﬂﬁmﬁ%Lﬂuawmﬂﬂsz‘s
wiraidledauldfinsiannniulasanzedsbsluFomenguunednuueneuias insve
fresmlunfonny nénnsduiivgiuliteuiyaeadanufinddldgnenanlunio 4 fumsiatiusn
vowmdnmsduiugiulineuinynnauiansiues”

ogalsfinu madmdnnsduivgnilineuinyarauigrsluldesnatudnnniunfeng
nuszavlaedldmilsfnnuuansduneasideavosudazguanuingu forehliluuiensd
AnugRsssuvsenaniulsiussana zaRon AUV euss AUty Anugn-ig
Tumsiigaideriaassfidnetu msfisgenussleviuismuasdeliuidaesmemniiaddaududeou
wnifulunauasnsnvesiiasiignianuaiduailiduasdisiuiadunisaiunnuogisssy
LLdé’qmuiﬂﬁmmﬂmﬁaﬂwwﬁﬁqwﬁmﬁwm athu wnAnFemdnmsduiivglineuinyanadl
auRnTunazRgadldhaueaiufuiavsdeilianAuludefiie: nnusddimsthainusulilugiuuy
yosnsimuAUndulvgunungvsdnuazdeundu (reverse onus provision) MdumIndnnsy
gl (shifting of burden of proof) Tunsnasluafiengvssnmdunsdeniu®

>
<

> Tana Saunns, A195U78 nguuIganalene I, friedadt 10 (N TAUTINNTS, 2553), 11.

“ Herbert L. Packer, “Two Model of Criminal Process,” University of Pennsylvania Law Review: 11.

 quning thewne, “unvmvesmalufufintsantunsdumeanussduniionn” GnendnusSaaumdad, auzifmans
URTINYIRBEIINANERS, 2541), 26.

% Herbert L. Packer, “Two Model of Criminal Process,” 12.

7 a5ind quddia, “msdamedeiiaasduaiongy,” pan (nNsngAs-fiugney 2538): v 71.

* Anthony Davidson Gray, “The Presumption of Innocence Under Attack,” New Criminal Law Review (2017): 601.
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el undudvgrumungraneindnniszmsfigadliuisiasiogietu 2 Ussion Ao
“Unduiivgiudiaan (non-rebuttable presumption)” Sutfuunduiugufinguunelsidalonta
Tidnsurduldudasennadls was “undulivgiuliihawin (rebuttable presumption)” uidu
unduilvgruiingmnealonalidinsthduing als

dmSunsalveduiivgulinaviaiididauiunmaivinislulssfiuvesnistaud ety
winnisdudvgulinewinuanaudgnd lnearuiiudnantiuiiogieiu 2 uwamis fe

AULTAULSA LU Uwﬁ’zgﬁjaLﬂiuﬁﬁmwé’ﬂm'ié’uﬁwgwuﬁriaudmﬂﬂau’%q‘wé szt
msdufivguiyanadugnssyhaufindeduduen Snisdaiunsesdaenavivesduaslunsi
aglaiiinauuinusinues (privilege against self-incrimination) wmzmsﬁmumwé’uﬁ@mmuﬁ
lviiasdesdmueiunsuiiedduliiuandoduiuegiu®

AMIIuTiAe Wiud Uwﬁuﬁwg'mﬁLﬂuiwwfifﬁwLaﬂﬁ?ulai‘ﬂ"mGiawé’ﬂmié’uﬁwg’mﬁdaui’l
yarauiqys mnzunduivgrudnanllldtygiidfemriediaeinnuiadumdosiunoud
Tandagiindunuieulvwestedulivgu ndnie Sinsfesduivguegidfommidodiaaduduians
quninazthAvdadienivld® waeiheddfianududmiusninmssydhundulivgumunguans
finadulnwunduaglusegnannsavildmnannsaivusumduiivgiumsiisvesyanaldlagend
anuduitusiaumgaunaiusninsteifiaaiefidosfigadiudeionssiidudouls®? mneainuii
thieraaseiidudevluiley deriaseiiduiluguiisentiogsng uithdeduivglalifanuduiusiu
semisdafierieiiiudouluiudeinieiduivgnilusesuiindm masrieidoduiuguiuling
waznsensruIunaysTa uadunduiugudinanifduiengrefitmuani il
thmgnuvdngusuansiemaliisaweiieldudunduivgnilidiudeiaataiuegadunagind

v a '

foduivgmuinu mlilunmsudnnisznisiigaiundiaseguriaselyd™

v v
v A v

fiadl deanifedluvssiudanariuflitugaaansuyvevuglsy (European Court of
Human Rights; ECtHR) @sldiinsifiadeliluaf Salabiaku v France 31 fhedfvaydifenarimun
unduivuluniongliinnaldlaglidsensnmsduivgnlineuiuanauiaviudocdle® usvd
Foslaumeusssunglivdninast “dodinfiaumgauna (reasonable limits)”* e lslnsznusio

v
v

PANNISAINGT FIA1LITONANTUNLARIT

* gaw SgeuqN, AI95UIENVNILANYULE T, Taindsdt 4 (asamsisuazionansUsznounisdey anzdfmand uning1ds
5I3UAERS, 2555), 207-208.

* ey, 209.

* Foafientu.

2 Faafientu.

* Tot v United States, (U.S.: 1945).

* gau Sgouge, “mamm%’aﬁuﬁwﬂmmmﬂg]vmwEJm‘amiﬁmuwﬁwﬁﬁwﬁu‘luﬂamﬁyﬂ," M3arsdamans, 25 @quiey 2538): 314.

* Salabiaku v France (Application no.10589/83) (1991) 13 ECHR 379, at 388.

* Federico Picinali, “Innocence and Burdens of Proof in English Criminal Law,” Law Probability and Risk : 13.
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(1) nanAMNFIBUTIVBIFIUAMAAA (Gravity of the Offense)

dnvauzvessioana (nature of threat) vesovnssuludeRnsanvidunsimue
undudvgulineuiyanaiinnuiia TaesdivdnAniin “Binrufinergiiuuliuazairennudems
uridsmannniiiedle AnueussTIesisiiazfmuaundudvguduiifsanniusiiiy (the more
serious crime, the greater justification)””’ Feosunglan ?J‘ﬂm‘ijiyﬂﬂiiu%ﬁﬂLLiﬂﬁﬂﬂ‘ﬁuwiﬂﬁil %’gfﬁ'a
'«j’wLﬂuﬁ%é’aqLﬁuﬂizﬁ‘w%m‘wmaﬂﬁwuwlumaﬁwGTJQﬂi:ﬁwmmﬁﬂmaﬂmwmﬂﬂﬁumulﬂwhﬁuﬁ“u
thues agslsfinn dofiansanfennudensmosgiumisfndissesaiediliduveunaiifiome
dmsunsnadudnnistmusundulivuindnasmsigadsiuisias wnglummsstudady
dedidnihmminengeusaiufgonineieusmaluie Sdnemengdmadedeiawnyy
wntieala mmLLaiusJ’waaﬂizmumiqaﬁﬁmﬁﬁqﬁaqﬁmwwﬁﬂLmumﬂﬁuwhﬁfu” NSAINUA
unduilugrudindnisfesdinsinsumdnnmsdulsznoudie

(2) HANAMNALAINTUNITUEWWINEIUNENFIY (Comparative Convenience Test)

wdnnsiimanadomdsiin magnmsfigadlinsmnegfuigmnusngingiesn
viesaannsminauensundnguitelfudandrimlalaglifunsenn wasvdoneuming uiu
ogfluausufvesiFomieduasuifissifier” il iesanluafengrgiunnufinuisussan
fiauadududousudmaliszinnueindiuinegeunlunisiigalanuiinvedfominsediay
luraziiduasausafigainmiarsvesnildlasiondt sgazdunisudnnsgnsigalsiun
$uaslunsdifandnisannsailidgmdeiiansadilomaldumsfigaiaufessduiuasdonunis
IgegnsfiusEavsnmunnnt® wavananuideddunsfinmsfsnaslunssuiumsyfssamnnsadnyg
fusavsldnnninfiesudeslsdunissmafigaiunsgudifesdifien il definnsandenarlailfiiu
msazdn “vdvesiffesnuieduasiiazlilinisedndlafle (right to remain silence)” mszanse
nsfigauilldifunsimuslisnaglfmssuduuidnddenues uidunislisuaslinissudy
Usrlemiunauedlaglidunisenduinusognln®

(3) nanAUNYILlBRE9EllUANE (Rational Connection)

wannstifianszddyedin “dainasidudutoulvvesnisduiivg (basic fact)”
SuludeesithedftyaRtmunllanifesfigaizfodaudiiusiuesdivainaiu “Jowiaass

*" R v. Johnstone, [2003] 1 A.C. 1736,1750 (Lord Nicholls, with whom all other Lords agreed); cited in Anthony Davidson
Gray, Ibid., p. 610.

** Anthony Davidson Gray, Ibid., 609-611.

* Ibid., 611.

 Sheldrake, [2005] 1 A.C. 264,309,; cited in Anthony Davidson Gray, Ibid., 612.

" David Hamer, “A Dynamic Reconstruction of the Presumption of Innocence,” Oxford Journal of Legal Studies (July
2011): 427.

* Anthony Davidson Gray, “The Presumption of Innocence Under Attack,” 612.
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fifosn3figatl (presumed fact)” Suidiutioifassefignduiugvdegnimuaiulnengmne® namie
vnsgasimusunduiugluafenaiifumsndnanssnmsiigauidias adesunngiiimsineiie
vidoieuloaiuegnanmgaunariefinnalnddatussninsdoiianteduiuteulvvesnsduiiugiu
uazdoifiandefidesmsiigatituies®

il wnAnaznu it uvdnMsduTug LS URsM e UesyARAlRBTNE UL Tug L
pungrneiliidinunadmdnasensigadliuiduasiuflifnmaiandsudaeindfamansiiow
Tl dunalnuilslunistestulasunuunuevgnssudeuss tnsasviousnungranenieluresdy
A199) U nsihanusuldiunsdinsiidrurilussdinsonsgnssu® wagnsimiee@nin® aaanis
msthlulflumssidusfifeiumsnain lsunngilunsmesunduiivgiuuwinsyaia (presumption
of corruption) %ﬂQLG’?JﬂuaﬂﬁﬁwmLauaLﬂuﬁﬁaaﬁﬂﬁw&Jﬁ’lﬁ’zﬂuwmmaﬂ’uﬁ

3. unduilegnuurien1snaTn (Presumption of Corruption)

LLmﬁmL%"aqmiﬁmuﬂwé’uﬁﬁ:@mﬁiﬂLﬁﬂmﬂﬁmé’ﬂmizmsﬁgaﬂﬁmﬁmaﬁ Duwwfnves
tnngraneiheffvygRvesszuungmneneusouae’ (common law) lnsiivmnaiomdufievunld
HueFesdielunstiewdednenamslasnsliunduivgumungrunglumsnauumaieduiivgiu
asfdsznavlumsnszvhanufisludodu” ssnssuunguane®iaaed (vl law) Alddeuhuld
ilesanluszuungmanedanan maildass mnuazen wazarmndesfilumsAumAINTIsmnnd
Falifienudndudeddunduiivgrudtiemdousodnle wasimemguiigUassalun1sdumaues
s Jeuis anugesn warngunaslunsuilmeumdnglussuungrnenesweuas ifieseasail
wé“uﬁwgmmmg%maé’uﬁwﬁﬂmmsz/l“l,umimé“ﬂmismiﬁqﬁ]ﬂﬁﬂiﬁﬁaﬁwLﬁ@%uiuizuuigﬁaﬂimw
AR BN VINEADNNBUAR e undulivguwiinsaieluafauuudaisingiunannudn
wmdnnsimusunduiivgiusananddduiniannusemadsingy ualidvsnasioUssmedug
Adszuungrmneneuteuaeise

Tudull Jllsuszldoduietausyifanudunivesnisiununduluguwiainismase uaz

U
= =

NOMNEANIUIEIARN BNl AIRLUS

3\ Jadfe A, “ANuYeUsTINTRINISIIMUAUNdUTugunmnguinegluafion,” 27557588075 (2532): 27.

“usiesed ahnds, “anuiulianisengyvesiuimsiiivaea : AnviundygRvesnguinglve” GrendnusuSaygramndude,
AuzRAEnS UMINedusIITUAERS, 2557), 88.

* Yszananguungeg) 1ns1 211 “gﬁmﬂszzf.u‘luf/ﬂizzf;/a%?w?mf'mfﬁ gifun7314"7@371/;‘7@5714;%@%5714?@7;’@0?95 L?”uu,m';vﬁifu
UMl Zﬁ)”ﬂizegfx/fwyli/j“a'7;17un751]537;1/%05%;714?@7/’9&95”

% Misuse of Drugs Act section 17 (Singapore)

AR a1nd, “Teduiivguenusuiialumseng” GnenfinusUSyanuminges, anglfeans winivendusssumans, 2543), 6.

| SpaReny, 67.
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3.1 UsgiRmanaudusn

N UNAUTEEIULARNTNITATTINGINNANUARINUNAUTYEUANUSURRTINGN NS
NSNGAUUATNAEAUTEUUNY MNEABNNDUADT AL NISANYIMIIARAINATIINNYMENEBINg Il
AnudAgdusdeds Feanansafansanlaneieluil

3.1.1 unduiivguluafoianussuunguuneneuuauaaisengy

Uszimadsnguiiulsemaiiduiuiuuvesssuungmnenouseussidaussuy
nunefiiaLnInAinnwTesena ndnnaemesszutinnmerakasdoanideduafine
sunaneifuvdnnguane fiivnnwveseaiadunguneinanniumaduliFosfofinu® msited
Jyvmmanguinesnsuessemadsanguidiiaisiduuvuunuenguinerenteuaslasianis
nanfe Welaimuilifngmneaednuaidnes (statutory law) sndfuldRudeiiionis masgusuld
ngvaneanTivesnsldivanavesaetieuasd (common law reasoning) mumdndiiendn “ndn

Afinneiluussiing1u (the doctrine of precedent)”

nmneTsRTsana e wessamesinguiildEatovdnnmsduiivgulinewi
yarauigrsndunauuud Tnsasvioushufiivnumeqildinisitedelflusasmmssuil 18°
wagldfimeianndeinmud iy sunseaimfinnuussvingwildiunssensuidinenan “Usslon
253AY184 (golden thread)” fiofuefadnngmneiisrfumsduiivgueuiuiisvesypealuafiotg
IﬁaﬁjﬂdLLﬁim%ﬁqmﬁu fifte AR Woolmington v. DPP [1935] &1 Viscount Sankey Hirnwluaffnat?
leamandn

“nRenvisUSHMmATRINgVNEIYNSINg Y Addyiuseindinegiae fe
wihvedaninassesiigaianuiinvesiewn. Huudiinsendededisednunnas

| o

MI0ANTEN JRfvuel i dusenady sied mnluﬁwﬁzjw%aimmaa@mamﬁ
Timmasdomumsnumeundnguivnngidfesnnseyhauiinaimiels lwas
faalasunsinnnweniles laglddrdesfiansunteninuntniuivesiontvisedsu
%V’umaﬁﬁmimﬂaLwia&Jwﬂ,mvié’ﬂﬂﬁﬁiﬁ%wﬁﬁwﬁﬂﬁﬁqaﬁmmﬁmaqﬁ’]La&Jﬂi“ﬂu

952

duvilwesssuungrinenauteuaeisinguiliaunsagnanveuasldiag

“ yiiiesh dugniivg, AsRuiungvae, fiuindadt 5 (nganne: Ty, 2559), 33.

%0 “Common law reasoning”, accessed October 11, 2018, https://www.lawteacher.net/ free-law-essays/ common-law/
common-law-reasoning.php?vref=1.

* WUsng; AR Regina v. Best, [1705] 87 Eng. Rep.941, 942: “every man is presumed until the contrary appear” (Holt, C.J.)
(QB.) waz ad Bird v. Bird, [1753] 161 Eng. Rep. 78, 79.

*2 Throughout the web of the English Criminal Law one golden thread is always to be seen that it is the duty of the
prosecution to prove the prisoner’s guilt subject to.... the defence of insanity and subject also to any statutory exception. If, at
the end of and on the whole of the case, there is a reasonable doubt, created by the evidence given... the prosecution has not
made out the case and the prisoner is entitled to an acquittal. No matter what the charge or where the trial, the principle that
the prosecution must prove the guilt of the prisoner is part of the common law of England and no attempt to whittle it down
can be entertained.”; cited in Woolmington v DPP. [1935] AC 462 at 481.
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o '

douidevszmadnguldidniuignAvesoudynuisglsuindheaniuyvevy
(The European Convention on Human Rights; ECHR) $53sfiwusnsdifiazdesinniseyiingmne
ThdulumumdnnedufvgnilineuhiFesnuiosuaaduluiavsounhasigadffuasiohldnssh
Anuiingss nude 6(2) FowmiFadunaviilidnnsduiveulineuiyeeaduduigrinussuy
ngrnedingulsingiaduanednualdnuslu Human Rights Act, 1998 wms1 6(2)° wazdaladl
mifﬁ'Mu(fﬂ,v’fmaﬁmammuwﬂ’zgiﬁaﬂgwmEJm&Jé’ﬂmﬁé’ﬂmﬁy’wmaiﬁaamﬂﬁanﬁuwé’ﬂﬂﬂisiwq€]
Mdoudy ECHR 8nndg muuing 3(1)* nsdifnaniufidwalifadennidsannueiiieaiu
ngvansanednualsnusnaeaturesUsmasinguiilamueliiinsndnaissnsigatiundasded
natsduldet ’j’l%’mﬁaué’qﬁ’uwﬁﬂmﬁé’uﬁ‘tﬂgmﬁdau’jmﬂﬂaﬁqwému Human Rights Act, 1998
w3elil

Wil Ussilgmaesnamidlasunmseananelneiinnneluait R v. Lambert [2002]
siiteriaazeindnasgnnanminddsanininngmnelfluaseuaseaiiedmesufuanuinme
MAWSUNEUTwg LAY Misuse of Drugs Act, 1971 1a91 5(3° Feflundryafalumnms 28 fifwun
wgoniunnuialunsaiidiasannsafigadlsieuliiteriaatedsingiinuaseunses viielsifivei
nuazdesasdeluingfinunsounses® Wiy maldlivmpainuntydRninannsznsfigaduiduasa
1m91 28 dlaflddaudetu Human Rights Act, 1998 umagdla stwwé’uﬁwgmﬁiﬁgﬂaﬁ’wﬁmaﬂ‘?
pehauAvuaraIaindsld uenaini \Wumsiedmiudnasioviaueneuvdng uiilefigasl
mmﬁqwé%ammmaﬂﬁw”

Mevidaantudaliag Sheldrake v. D.P.P [2005] AlA1anandadnnalunisaIiue
undufivgul lnefideinsriduasgnnanivriniinistiusasudnendianiuueanegeduiniiund
nuualilungunedudunnuinniu Road Traffic Act, 1988 wms1 5(1)° Faflmgeniiuaiuie

** Human Rights Act, 1998
Article 6(2) “Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law
** Human Rights Act, 1998

Article 3(1) “So far as it is possible to do so, primary legislation and subordinate legislation must be read and given

»

effect in a way which is compatible with the Convention rights.”
* Misuse of Drugs Act, 1971
Article 5(3) “Subject to section 28 of this Act, it is an offence for a person to have a controlled drug in his possession,
whether lawfully or not, with intent to supply it to another in contravention of section 4(1) of this Act.”
* Misuse of Drugs Act, 1971
Article 28(2) “Subject to subsection (3) below, in any proceedings for an offence to which this section applies it shall
be a defence for the accused to prove that he neither knew of nor suspected nor had reason to suspect the existence of some
fact alleged by the prosecution which it is necessary for the prosecution to prove if he is to be convicted of the offence charged.”
"R v. Lambert, [2002] 2 A.C. 545, 622-625.
*® Road Traffic Act, 1988
Article 5(1) “If a person
(a) drives or attempts to drive a motor vehicle on a road or other public place, or
(b) is in charge of a motor vehicle on a road or other public place, after consuming so much alcohol that the proportion

of it in his breath, blood or urine exceeds the prescribed limit he is guilty of an offence.”
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o Human Rights Act, 1998 Ltulfigany Lﬁaamnmimé“ﬂﬂﬁsmiﬁqfuuﬁlﬁl,l,ﬁﬁwLam‘fuﬂﬁtf]ulﬂim
sunelaseslimanalsl mauddululaefinudnduiieinuinulasndovesaisisue (public
safety) Snisdnasilenangrafuifiaefigaiauuianionderivniefiogluamudifuresdas
waliesElAeIBnae™

InMseduetduIuldulsEuUngrIneReuNuas I8N wIEBatendnng
duilvgulineuhyarauigrslunsiiansanadet uwinldldenseaulindnnsdnanaludnsiiaue
wiogela® Tngaziiuldiudiunfinaneiussiing1u Woolmington v. DPP [1935] dufldeSurali

wa o

LwiLLsﬂLLﬁa’jmé’ﬂmiﬁaﬂénﬁmagﬂawauﬁaaﬂL”iulé’mﬂﬁwwiwﬂ”ﬁgwmmmﬁl“ﬂuasjwdgu Snia
wilnendazdinnstuduimdnnisnananaly Human Rights Act, 1998 mandsnsdunsmuegiiumedn
msfmuauvduuguiindnmsemsigaiuistasasnsavildlneivoummelivdninasinisiasan
feamuieussvesgiueuiin anuazaanlumsiasneundngiu aaiendeseriedeiiaae

sulufeulawisnisduiivgu uaskauiinsduiivgiuednlviana visll azviouliuad R v. Lambert
[2002] wag Sheldrake v. D.P.P [2005]

3.1.2 UNFUT¥FIULINITNTATUARTUULVBIUTEIMABINYAUNY UUIBLAT

Tunadesnyszmasanguildfinnihunduivguindnasznsfigadundias
uldluafiAeafunisnsevindudunisasndnine Taensdnya@lilu Prevention of Corruption
Act, 1916 %aLmﬁﬁﬂﬁﬁmumwé’uﬁwﬁmﬁ"ﬂﬂa'nﬁy’uﬁl,ﬁmmmﬂdw Tugraasnsalanadedt 1
(A.7.1914-1918) lausinginfinashi-suduvuuniuseninaenyuidvidyayiusy (contractor)
wazdiinnurasnsunIsAn (Department of the War Office) fewmiiRsdmalimhsnilunssuiunis
gfisssumeladnazidusgant Director of Public Prosecutions (D.P.P) wi3aea sieadnm3afiudu
masa insznmsaseiiisndestumhsnuresigtinailutisasesuduesassaudemeun
UszinamRognaunn Sududesdiunisuilolness®

semgianvazresninedtunsii-suduuuiudunmsendmiulesgiasigan
AvAsvesEfovsoduay mswdniunsnssyhenuiefilinfintulundudwunuzdululdldiae

* Road Traffic Act, 1988
Article 5(2) “It is a defence for a person charged with an offence under subsection (1)(b) above to prove that at the
time he is allegsed to have committed the offence the circumstances were such that there was no likelihood of his driving the
vehicle whilst the proportion of alcohol in his breath, blood or urine remained likely to exceed the prescribed limit.”
* Sheldrake v. D.P.P. Attorney General’s Reference (No.4 of 2002), [2005] 1 A.C. 309.
ot Anthony Davidson Gray, “The Presumption of Innocence Under Attack,” 590.

* The Law Commission, Legislating the Criminal Code: Corruption, (Law Com No.248), 32.
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winiu® daalimsnisetiiusuiuliymddydssmandaitlafinsentueivse ﬁuﬁﬁaqﬂaﬁmm%’g
Tumsuanameuvdngiusneianunsauansiederiioaiaieaiunmaialinendutunn niwdau
vieusrlovidula SslunsfdRduansavhnsuamanidesneengiuin wisenaiiunsdilien
wanenldiaefiien® uenainid ﬂiiﬁ(gfﬂﬂdﬁﬁ]“lfuL‘ﬂ‘lm’liﬂ"lEJE‘?’]'M%J‘UQI(;]JE]Q'W]‘VT%E]R?’]Laﬂiumiﬁﬁ]%ﬁéﬁﬁ
AaUsavsnnden® dafu Seesdinmsvumumstwusunduiivgulusiongidelmifiegaderhs
YA veIngmnelagn1suanasensigatludednae Taeifldfmuaunduivgndnanly
Tu Prevention of Corruption Act, 1916 11931 2 Faflanad

Zun5{1‘71/'7:1%75&1"74ﬁuﬂﬁnyuyﬂmiummﬁ@my Prevention of Corruption
Act, 1906 %39 Public Bodies Corrupt Practices Act 1889 Lfliaﬂﬁ’iiﬁg@ﬂﬁ?”/
Funs) nindau vievselonidule lainiseszun bidy wiasulilae amihau
uTIwain sguia wiemhesuis 9InYAAa w?am”mwwaoyﬁﬂmfu Faiin3oasil
Wusatyglatusivain Sguia viomiaeausy Suss nindau vievssloniduls
whuulisuivglinouninseisy 1 wiesu Tneyesaitonisgalensonauuny
ﬁ"’aﬁ‘z}’:yzjﬁmungwmyﬁyLa”mm’%ﬁg@u‘Zé’aﬁﬂZﬁﬁﬁmbzf'wfu‘”

wva v '

a5uelann wluntggininanazladuivgulineuinnislidu ninddu wse
Uslemitlauddminanuiildidululnenasa wieghlsfii nsdinanduilldnmsduivglineu
Mneefirufiadusfussetnda msgundulugudinanidasinenungrneisedelandann
fignideriaatudeviusudulouluwinsduiviulfidonouaesusens® fe

1) fidusm nindau ieusslonituln litinsdrszun Wity viesulilneidmidnau
whies1wdn S§Una semieusy way

2) mythsy videld Funs nindau vieUsdlemitulauddmiinauduldnsesi

o 1Y o v  w

lagyana veuARadmLY Fulivsevsiinusdygiusvdiin Sguta viiemhenusy

® Public Prosecution v. Yuvaraj [1970] A.C. 913, 922E-F

 Memorandum from the DPP to the Home Office, September 25, 1916: HO 45/10703/238091, Public Records Office, Kew.

 Handsard (HL) 23 November 1916, vol 23, col 654 (the Lord Chancellor, Lord Buckmaster).

* Handsard (HC) 31 October 1916; Montague, Vol 86, col 1635 (the Home Secretary, Mr. H Samuel).

¢ Prevention of Corruption Act 1916

Article 2 “Where in any proceedings against a person for an offence under the Prevention of Corruption Act, 1906,

or the Public Bodies Corrupt Practices Act, 1889, it is proved that any money, gift, or other consideration has been paid or given
to or received by a person in the employment of His Majesty or any Government Department or a public body by or from a
person, or agent of a person, holding or seeking to obtain a contract from His Majesty or any Government Department or public
bodly, the money, gift, or consideration shall be deemed to have been paid or given and received corruptly as such inducement
or reward as is mentioned in such Act unless the contrary is proved.”

% The Law Commission, Legislating the Criminal Code: Corruption, 31.
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fifpuidedeannnieland (balance of probabilities) 1n15liEuATY NSWEaY SeUselow]
Suladulildifululneyasn®

a1la wmTdeuluwidaduilugu iy Prevention of Corruption Act, 1916 léanfin

q
= P

mlauuuliwiameiniviossiiusdyayiusy insensnasev-suauuuiisimamsm o a1l
dulngudidummannngividygmessiaiuiguddinsliduuuindmdnnudeinuldsuougn
lunsinealavazidiasongmung Ysenevivaniunmsalssiundesunlutyymlunnsainsiudld

o

VAL NN MINEREINENTY MendiainsuduansganIddivuifniazideuludinanesnly
wielveulwnnisusuldunduiivgiuninegu”

agnslsfiany osananudmimameluladlunsdvauaevaiuafong il
Usgavsnmniluefin Uszneudumsisanguiinsimesinisiternusmilowagnsimumansugia
(Organization for Economic Co-operation and Development; OECD) nevidsdalasinisufituusulse
ﬂg‘wmEJLﬁ'mﬁumim'%miﬁﬁuaﬁamﬂ%uimamiaaﬂ Bribery Act, 2010 wazendnnguueatuinl
fla Prevention of Corruption Act, 1916 3sdwatdunisenidnunduiivgiuuiinisnasalulaeuseny
warlallFfinmstydallungrnelmiusiosndla™ fudu Tutagiulssmadngulifunduiugiuuvs
nsnasatunguunednsiely

3.2 nguanesnslsena : Anwinsalansisasgaealus

wilssmadanguiaduwituuvessumaiailissuungranenesseuasiuazsuriiiia
yosuwIRamsimuaunduivguiindnaisznsigadludsdtasagldinsenianunduivgiuums
nsnasaluudfieny udsgslsiny Ssmsiiusamaildunduivgusunuudnanegauistagiu
wazanansaUs U WMsYe3aldesaiiussAnsam dufeansisasgaelusteifeuldmiuanudy
nsdiAnw Taeidefinsandwieluil

3.2.1 UnMsAUllEgIuANTURANIIIRYN

wiiUszinadealdsagldladuignAvesufyananaindiednsuysesu (UDHR)
waNAN13ENINUsEINeAIIRuaNsnalouar@nsnienislies (ICCPR) duazdinalisginusnsdl
fespenngrneusemdnmsduiivguliteuiyarauTavdfiony uinssuiumsgissamseng vy
Aifanaavdnnisdananiiduiiu semgisemadsalufinedueiandevessemadnguanneu

“ R v Braithwaite, [1983] 1 WLR 385, 389.

" The Law Commission, Legislating the Criminal Code: Corruption, 31.

" Ibid., 44-45.

" Ministry of Justice, “Bribery Act 2010: Post Legislative Scrutiny Memorandum,” (June 2018): 6.
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Sanquanlilaeasdldivinilidatungmneaniglusivu Application of English Law Act, 1993 l¢8nsne™

v v
v a

il ludwvemdnnguunaieaduvunduiivgrulupfongfwudesdu nanfe madaluslal
AfinnwvasUszwmasingwluaf Woolmington v. DPP uldidundnnguunelunisiansanaiiengn
minTunelusguewmu”

pg14l5AnL UsemedealusiuldlafinnsenseaumnudrAyvemannsainanieiu
Wuansluafongriuiauiausetidle st aeviouanuntyginguuisnisluatuansgesUseine

Faalds Famansanlasaselull
(1) Sgsvsuyey

9 i o o ] & o v oo 4 A 7 =
SyoTsuynLiiasnssRnlURliguslunguineadudnafiganan’ laid
wannisdullvgulineuiyarausgvdtyaalilnedaudsiognsds agnslsinu vdnnsainandseamse

L

wosuulaanuNdyaiiung 9(3)" Feladtyeiin

9.(3) lunsdlidnisdunuymna guusslasuuiaungiignivnulneisiiagn
vz dululd Snvivesldsuausnyuasnsaudulaemnenuiinudendnde™

NnundiyafRdhes osunelén avdiayldfumsuBnwinguane (rght to counsel)
I#¥usemdnmsduiivgiumiuuigsvesyana “Tnsden” nande 3gfsadilenauigiosnlunsi
wlFsunsfuiumunguneifiouansanuiavivesaurusEunssuIuinsaaium Ui nwves
yeana” wenand msimieanudisunssuuinsandusluiudunudugendunstestu
Ll midnensgilenalsimiiudyan 9ifny neonads ey Mdidsfu vionssilaeiveu
Usenisla iiegdlaligfesmliniseddlafifuufinsunnuesdnde® fudu witgsssuyaaglalls

” Azman Soh and Murugaiyan, “Introduction to Singapore Law & Legal System,” accessed October 25, 2018, https://
www.sma.org.sg/Uploadedimg/files/CMEP/Health%208.pdf; p. 3.
" Ibid., 3-4.
 Siyuan Chen, “A Preliminary Survey of the Right to Presumption of Innocence in Singapore” LAWASIA Journal: 79.
" Constitution of the Republic of Singapore
Section 4 “This Constitution is the supreme law of the Republic of Singapore and any law enacted by the Legislature
after the commencement of this Constitution which is inconsistent with this Constitution shall, to the extent of the inconsistency,
be void.”
" Michael Hor, “The Presumption of Innocence — A Constitutional Discourse for Singapore,” Singapore Journal of Legal
Studies, (December 1995): 368.
" Constitution of the Republic of Singapore
Article 9(3) “Where a person is arrested, he shall be informed as soon as may be of the grounds of his arrest and
shall be allowed to consult and be defended by a legal practitioner of his choice.”
" Siyuan Chen, “A Preliminary Survey of the Right to Presumption of Innocence in Singapore,” 82.
* Ibid., 83.
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usferadnlalaruundyaRuns 9(3)

(2) Evidence Act, 1893

wa 1

Evidence Act LUUﬁ%Ummm’NWJSWB’mﬂ@ﬂ%WU mmmimwumaﬂ A.7A.1893

wazuAlupssangedie U e.e. 1997 Ima‘muLma]xiuwaﬂﬂﬁauwgmlanammﬂﬂamzjmamgzgmLm"lfa
Tnadaudeiinnu uifazviowduundyalinusngau 11931 103 wag 105 tnedgaAndnnisiiviun

De

Asensignllicail

103.(1) z:/’“Z@UﬁinWm Timaidininwdeans vSemusuianmudaniansila
inangn diussdosiigaliiiudnisiiogueetonioioiu

(2) dieyrmalaiiusnsidivedesiigatamaaiels Aawisanarildar nsy
msiguilannegiiyanaiiu

a ¢ v 3 a 1 U o 4 =
105. msglumsigaddauiavisladounnunyraanusisourlimaite
Jouivasaly viuusesduniyafuangmneivyaflvuanalainisenisigod
iflumsiane ™

nundayelinanan esugldiluafongsgdilulanifinnseiiguiideionss
WeatunisnseyimuRavesdnaelnedesiigauliuinlimade (persuasive burden) 1dnaels
ASEANURADTIE %ﬁﬁﬂﬁﬁmmmumiﬁqﬁ]ﬁluﬂﬁﬁﬁqﬂénﬂummmﬁﬁ]Wﬁmﬂﬁf\mwﬁmuﬁaﬂﬁm

n‘v

seivaaalilunnns 3(3) siimnuin

[}

“lgifigatl (proved)
ﬁagﬁw?oﬁ%?@’%fmmmﬁ “lafigo” Adedomalaivrsauandon
doutaasaiuileg wiednudulylaiesdogdegmuiniannenumginizal®

viell wiunflodsnandreduaghiladydil iWaauinsiigaidediaaidund

Y Azseaiinasgun1sigatiauduasduniualsiniy wiealuad PP v. Yuvargj Aldfauundeny

® Evidence Act
Section 103 “(1) Whoever desires any court to give judgment as to any legal right or liability, dependent on the
existence of facts which he asserts, must prove that those facts exist.
(2) When a person is bound to prove the existence of any fact, it is said that the burden of proof lies on that person.”
Section 105 “The burden of proof as to any particular fact lies on that person who wishes the court to believe in
its existence, unless it is provided by any law that the proof of that fact shall lie on any particular person.”
¥ Siyuan Chen, “A Preliminary Survey of the Right to Presumption of Innocence in Singapore,” 84.
® Evidence Act
Section 3(3) ““Proved” A fact is said to be “proved” when, after considering the matters before it, the court either
believes it to exist or considers its existence so probable that a prudent man ought, under the circumstances of the particular

case, to act upon the supposition that it exists.”
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3.2.2 UNHUT¥IIULAINITNITATUARAUUUVDIAIS1 TS AALUS

wa

UiuL%ﬂﬁ&ﬂiﬂimm’W]iﬂ’]iﬂ/l’]ﬂﬂ{]ﬂﬁiﬂEﬂ‘umi‘ﬁmﬂuLLauUSWUUiﬂﬂJﬂ’liV}%fﬂ fa SgUnyela
Prevention of Corruption Act (PCA) “vameimﬂUsL‘UmLLm A.A.1960 NMevdsndilafinisusuuse

q

“ppy Yuvaraj, [1969] 2MLJ 89

* Michael Hor, “The Presumption of Innocence - A Constitutional Discourse for Singapore,” 389.
% Siyuan Chen, “A Preliminary Survey of the Right to Presumption of Innocence in Singapore,” 84.
* Ibid., 84.

* Ibid., 85.

¥ Jayasena v. R, [1970] AC 618.; cited in Ibid., 85.
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 driindvms dineuavismsaniivusiegs, “asisnizaseluitunistiestulazusiuusumsneia,” dhiaile 12 naay
2561, http://library2.parliament.go.th/ejournal/content_af/2559/may2559-4.pdf.

" Ing Loong and Tina Wang, Bribery & Corruption, (Global Legal Group, 2017), 160.

% Prevention of Corruption Act

Section 8 “Where in any proceedings against a person for an offence under section 5 or 6, it is proved that any

gratification has been paid or given to or received by a person in the employment of the Government or any department
thereof or of a public body by or from a person or agent of a person who has or seeks to have any dealing with the Government
or any department thereof or any public body, that gratification shall be deemed to have been paid or given and received
corruptly as an inducement or reward as hereinbefore mentioned unless the contrary is proved.”

? Koh Teck Hin, “Corruption Control in Singapore,” The 13" International Training Course on the Criminal Justice Response
to Corruption Visiting Experts’ Papers: 124.

 Alvin Yeo, Joy Tan-Melanie Ho and Simran Toor, “Chambers Global Practice Guide-Anti-Corruption 2018 — Singapore”
WongPartnership LLP: 6.

% Wong Partnership, “Prevention of Corruption Act: Challenge in Rebutting the Presumption of Corruption,” Executive
Summary of Law Watch 2(2013): 7.

% Baker & McKenzie, “Legal Update April 2014,” Dispute Resolution Singapore: 7.

°" Koh Teck Hin, “Corruption Control in Singapore,” 124.
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Abstract

This paper mainly focuses on three main areas including assessing economic harm of
cartels, cartel regulation under Thailand’s Trade Competition Act 2017 after recent amendment,
and challenging issues occurring from advancement of new technologies in the field of
competition law. The author aims to firstly answer the question what is economic harm
caused by cartels and also illustrate who harms by this cartel conduct by comparing cartel
market with the perfect competition market and see how cartels harm consumers and overall
economy. Rationale behind new cartel law amendment under Thailand’s Trade Competition
Act and scope of legal application will also be highlighted. New issues occurring from algorithm
and technological advancement will also be raised. The author will finally propose policy

solutions and recommendations.
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Cartel Regulation under Thailand’s Trade Competition Act B.E. 2560 (2017):

Rationales and Challenges

1. Introduction and Background Problem

Hardcore cartels are the most harmful type of competition infringement” which generally
injure customers by increasing prices or restricting output and thereby make products and
services completely unavailable to some purchasers and unnecessarily expensive for others.
Cartel members generally rely on each other agreed course of action instead of competing
with each other and thereby consequently reduces their incentives to provide new or better
products and services at competitive prices’. Categories of conduct generally defined as

hardcore cartels include price fixing, supply restriction, market allocation and bid rigging®.

Cartels are however significantly prevalent and harmful to the global economy than
previously believed. For instance, a global citric acid cartel raised prices by as much as 30%
and collected overcharges estimated at almost $1.5 billion. Another global cartel example is
that price-fixing cartels which raised the price of graphite electrodes 50% in various markets

and extracted monopoly profits on an estimated $7 billion in world-wide sales’.
Regarding cartel activity, one influential British scholar has remarked:

“However, if competition policy is about one thing, it is surely about the condemnation
of horizontal price-fixing, market-sharing and analogous practices: on both a moral and practical

level, there is not a great deal of difference between price-fixing and theft®.”
Similar views are expressed by the Antitrust Division of the US Department of Justice:

“Price fixing, bid rigging and market allocation are economic crimes with potentially
devastating effect on the U.S. economy. Such crimes rob purchasers, contribute to inflation,

destroy public confidence in the economy and undermine our system of free enterprise.”

Such opinions have also been expressed by influential international organization such
as the Organization for Economic Co-operation and Development (OECD) and the World Trade
Organization (WTO). Also, there are indications that cartels are becoming ever more sophisticated

with the use of tools designed to minimize the risk of detection’. Such incorporation has the

* Giorgio Monti, EC Competition Law, 1* edn. (Cambridge: Cambridge University Press, 2007).

? European Commission, “Cartels,” accessed December 12, 2018, http://ec.europa.eu/ competition/careis/overview/
index_en.html/.

‘ OECD, “Cartels and anti-competitive agreements,” accessed December 12, 2018, http://www.oecd.org/competition/
cartels/.

® OECD, “Hardcore Cartels,” accessed December 12, 2018, https://www.oecd.org/competition/cartels/2752129.pdf.

® Richard Whish, Competition Law, 5" ed. (Lexis Nexis Butterworths, 2003).

" European Commission, “Enhancing competition enforcement by the Member States’ competition authorities: institutional

and procedural issues,” accessed October 21, 2015, http://ec.europa.eu/competition/ antitrust/legislation/swd_2014 231 en.pdf.
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support of the WTO, whose Working Group on the Interaction between Trade and Competition

Policy remarks:

“Important element of an effective national competition law includes a clear prohibition
of cartel activity, backed up by substantial penalties including fines® and/or imprisonment,
and relevant investigatory powers. Furthermore, the suggestion has been made that particular
attention should be devoted by relevant enforcement authorities to the investigation and
prosecution of domestic and international cartels, given the clear anti-competitive effect of

these practices and their harmful impact on the development prospects of poor countries.”

There has been a growing international consensus that fighting “hardcore cartels”
should be a top priority of competition enforcers. Also, modern economic theory recognizes
high costs of cartels on consumer welfare, with little or no accompanying benefits. OECD
1998 Recommendation of the Council Concerning Effective Action against Hard Core Cartels
and subsequent reports, along with regular meetings of the Cartel Working Group that become
part of the International Competition Network (ICN), have given recent impetus to the

international efforts to fight cartels.

Thailand’s economic characteristic is relatively small with few major firms in each
market industry (so called oligopolistic market structure) and also comprises of various trade
associations generally covering virtually every basic consumption goods and services. In the
health industry, for example, three major firms are Bangkok Dusit Medical Services (market
cap 377,621 million THBY, Bumrungrad hospital public company limited (market cap 137,005
million THB)'® and Bangkok chain hospital public company limited (market cap 40,648 million
THB)"'. Trade associations however generally cooperate commercially and agree in various
business aspects. The meetings sometimes inevitably lead to an agreement on pricing and

output.

® EU Commission set “Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation (EC)
No 1/2003” and the EU Courts have confirmed all the main features of the guidelines; including on fundamental principles and
rights, gravity, duration, entry fee, and deterrence multiplier. ; See European Commission, “Guidelines for setting fines,” (2006),
accessed November 12, 2015, http://europa.eu/ legislation_ summaries/competition/firms/126118 en.htm.

? Stock Exchange of Thailand, “Companies/Securities in Focus: BDMS: BANGKOK DUSIT MEDICAL SERVICES PUBLIC COM-
PANY LIMITED,” accessed February 28, 2019, https://www.set.or.th/set/companyhighlight.do?symbol =BDMS&ssoPageld=5.

' Stock Exchange of Thailand, “Companies/Securities in Focus: BH: BUMRUNGRAD HOSPITAL PUBLIC COMPANY LIMITED,”
accessed February 28, 2019, https://www.set.or.th/set/companyhighlight.do?symbol=BH&ssoPageld=5.

' Stock Exchange of Thailand, “Companies/Securities in Focus: BDMS: BANGKOK DUSIT MEDICAL SERVICES PUBLIC COMPANY
LIMITED,” accessed February 28, 2019, https://www.set.or.th/set/companyhighlight.do?symbol=BDMS&ssoPageld=5.
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Cartel Regulation under Thailand’s Trade Competition Act B.E. 2560 (2017):

Rationales and Challenges

In developed countries, hard-core cartel is however considered as one of the most

serious crimes affecting overall economy and citizens. Nevertheless, in Thai society, there is

less awareness toward hard-core cartels both from the public and business enterprises.

According to 17 year enforcing experiences, the number of cartel cases claimed to the

Office Trade Competition Commission, Ministry of Commerce (hereinafter “OTCC”) under the

Trade Competition Acts B.E.2542 (1999) is relatively low, accounted for 23 cases from 1999
to 2017. The cartel cases claimed to the OTCC slightly rose during the period from 2012 to

2017, constituted of approximately 50 per cent from the total claimed cases during the same

period including the cases of abuse of dominance power, merger control, cartel, and unfair

trade practice.

Table: The Cases Claimed to the Office of Trade Competition Commission (OTCC) in accordance
with Trade Competition Act B.E.2542 (1999) from 2012 to 2017

Merger Unfair Trade
Monopoly Cartel
Year control Practice Total
(Section 25) (Section 27)

(Section 26) (Section 29)
2012 3 - 4 4 11
2013 - - 1 2 3
2014 - - 2 - 2
2015 - - 1 - 1
2016 - - 3 1 a

Until October
- - - 2 2
a" 2017

Total 3 - 11 9 23

Source: The Office of Trade Competition Commission'”

2 Office of Trade Competition Commission, “Claimed case statistic,” accessed February 11, 2019, http://otcc.dit.

go.th/?page_id=61.
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In Thailand, hard-core cartel cases claimed to the OTCC under Trade Competition Act
B.E.2542 (1999) from 1999 to 2017 cover various market industries particularly in everyday-
consumption goods (e.g. cement manufacturing, polyethylene manufacturing, film industry,
rubber industry, fisheries etc.) and services. The below pie chart describes the overall cartel
cases claimed to the OTCC from 1999 to 2017, divided into four main categories including
price-fixing cartel, purchase price-fixing cartel, bid rigging, and others. It can be seen that
price-fixing cartel constitutes of the highest cases claimed to the OTCC, accounted for
78.26 per cent, whilst purchase price-fixing and big rigging constitute of 4.34 and 8.69 percent,
respectively. The price or quantity fixing cartel cases thus obviously contribute to the highest
percentage from the overall cartel cases claimed to the OTCC, accounted for 91.31 per cent

of the overall cartel cases.

Others, 8.71
Bidrigging,8.69 .~

Purchaseprice
fixing, 4.34

Cartel cases claimed to the OTCC from 1999 to 2017" (percentage)

Trade Competition Act B.E.2542 (1999) was however revised and the new Trade
Competition Act B.E.2560 (2017) has been effective since October 5", 2017. According to the
case statistic provided by the OTCC, there were 96 competition law cases claimed in total
to the OTCC under Trade Competition Act B.E.2542 (2017) from 1999 to 2016 and 84 cases
were completed. Among 84 cases, 81 cases were terminated in the competition authority
level by the commission’s resolution order, while other 3 cases were terminated by
non-prosecution order. Thus, there is no case processed to the court level under Trade
Competition Act B.E.2542 (2017) from 1999 to 2016. The main problems underpinned the

" Office of the Trade Competition Commission, “Case Summary from 1999 to 2017,” accessed February 11, 2019,
http://otcc.dit.go.th/?page_id=682.
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Rationales and Challenges

previous Act addressed by the OTCC includes (i) law enforcement problems e.g. delay in
investigation processes, inappropriate sanctions etc,; (i) substantive law problems e.g. laws
does not cover the new collusions occurring from changes in market structure and behavior

etc; and (iii) law enforcement was interfered and commission was not independent.

Complaints Received pursuant to Competition Act B.E.2560 (2017)

Year Abuse of Hardcore  Non-hardcore Unfair Trade Unreasonable
Dominance cartels cartels Practice Agreement
Position (Section 54) (Section 55) (Section 57) with Foreign
(Section 50) Firms

(Section 58)

10/2017 2 - - - -
2018 2 2 - 3 -
Total 4 2 - 3 -

Source: Office of Trade Competition Commission®

According to the new Trade Competition Act B.E.2561 (2017), cartel regulation is
however divided to two sections including the provision governing hardcore cartel in section 54
and provision concerning non-hardcore cartel in section 55. The hardcore cartel claim rate
under the new Trade Competition Act 2017 is however accounted for around 22 percent —
2 cases from the total 9 cases claimed to the Thai competition authority covering the period

from October 5", 2017 until present.

This paper mainly focuses on three main areas including assessing economic harm of
cartels, cartel regulation under Thailand’s new Trade Competition Act 2017 after recent
amendment, and challenging issues occurring from advancement of new technologies in the
field of competition law. The author aims to answer the question what is economic harm
caused by cartels and also illustrate who harms by this cartel conduct. To answer these

questions, the author will thus compare cartel market with the perfect competition market

" Office of Trade Competition Commission, “FAQ Trade Competition Act B.E.2542 (1999),” accessed December 17, 2018,
http://otcc.dit.go.th/wp-content/uploads/2017/02/FAQ-t.pdf.

> Office of Trade Competition Commission, “Claimed case statistic,” accessed November 11, 2018, http://otcc.dit.
go.th/?7p=6109.
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in section 2 and see how cartels harm consumers and overall economy. The differences
between horizontal and vertical cartels will also be addressed to see if they should be
subjected to different legal provisions or even different sanctions and also to give an overview
to the readers with less competition law background. Section 3 will provide an overview and
rationale behind new cartel law amendment under Thailand’s Trade Competition Act and
legal application. The author aims to examine how the new Act has developed from the
previous Act, what are the rationales behind amendment and whether there are still loopholes
existed. In section 4, the author aims to focus on challenging issues occurring from algorithm
and technological advancement which raise problematic issues in cartel regulation and see
how Thai competition authority should deal with these issues via current traditional cartel
regulation and how to develop the law to tackle this problem. The author will finally propose

policy solutions and recommendations.

2. Economic Harm of Cartels: Perfect Competition Market vs Cartels

In this section, the author will compare the situation where perfect competition exists
together with the scenario with cartels to address an economic harm of cartel and welfare
effect to see how cartels harm consumers and overall economy. This section aims at giving

an initial idea how cartels affect economic welfare and thus why they should be illegal.

Perfect competition is however chosen as benchmark to compare with cartels because
the allocation of resources is most efficient without deadweight loss and thus attributes to
maximum economic welfare. By creating a cartel, firms can raise their prices and thereby
increases illegal profits which reduce consumer surplus at the end. Thus, comparing situation
with perfect competition market would be an appropriate way to see how consumers
are affected. This section however aims at providing overview for readers to have better

understanding of justifications and rationales behind cartel regulation in the other sections.
2.1 Perfect Competition Market

In perfect competition market, the theoretical model addresses that the benefits
of perfect competition are lower prices, better products, greater choices and efficiencies. The
producers however cannot affect the price because aggregate output which determines price

through the law of supply and demand". Concerning neo-classical economic theory, economic

1 Richard Whish, Competition Law (Oxford University Press, 2012).
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welfare is also maximized and innovation is stimulated'’. The rationale behind this is that
perfectly competitive markets have many firms due to the lack of barriers to entry'®. This
means that in order to be successful, firms must innovate to attract customers to their firm

over competitor’s firms".

Price

Ideal Cartel (B)

Competition (C) MC

Pc [acmeamenad

Cartel Deadweight
Loss (A)

D

2 Y’ Quantity
MR
Figure 2.1

It is however better to understand the former premise from the economic viewpoint.
According to the figure 2.1, if we focus on point C where perfect competition is, the square
PccQc is the total amount of money that consumers pay for Qc quantity products where the
equilibrium is. However, consumers are actually willing to pay at the PriceCQc for the same
product amount (Qc). Thus, in perfect competition, the consumers actually pay less which is
equal to the triangle PriceCPc so called consumer surplus. Producers on the other hand also
get revenue equal to square PcCQc, while they are actually willing to sell by receiving less
revenue at ECQc. Therefore, producer surplus is equal to the triangle PcCE. Total welfare in
this case is the combination of consumer surplus and producer surplus. Thus, the force
of supply and demand by an invisible hand allocate resource efficiently and lead to an
equilibrium where the total benefits of consumers and producers is maximized in the perfect

competitive market™.

v Lipsey and Chrystal, Principal of Economics (Oxford University Press, 2007); See also Van den Bergh and Camesasca,
European Competition Law and Economics: A Comparative Perspective (Sweet & Maxwell, 2006).

8 Cowen, Tyler, and Alex Tabarrok, Modern principles of economics (Palgrave Macmillan, 2015); See also Mike Sproul,
“Principles of Economics,” accessed November 14, 2018, http://www.csun.edu/~hceco008 /tablecontents.htm.

¥ Richard D. Wolff and Stephen A. Renick, “Contending Economic Theories: Neoclassical, Keynesian and Marxian,”
accessed February 28, 2019, http://ouleft.org/wp-content/uploads/Contending-Economic-Theories-Wolff.pdf.

* Gans, Joshua, Stephen King and N. Gregory Mankiw, Principles of microeconomics (Cengage Learning, 2011).
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2.2 Cartels

Collusive practices however allow firms to exert market power and artificially
restrict competition and increase prices, thereby reducing welfare. Market power can cause
markets to be inefficient because it distorts price and quantity out of the equilibrium of
supply and demand?. Collusive agreements can take different forms e.g. agreeing on price
or output, dividing markets, bid-rigging etc. and might range from a very well-organized
cartel-like structure (“explicit collusion”) to circumstances where firms merely find some form

” )22

of communication to sustain the agreement (“tacit collusion”)™. Nevertheless, we will focus

merely on explicit collusion which is prohibited by law in this article.

Cartels however generally occur in oligopolistic market structure which only a few
sellers offer similar or identical products®. By creating cartel, producers in theory can increase
their price and raise illegal profits because this form of collusion make firms gaining market
power to control the market price and quantity. In other word, cartels generally behave
similarly to monopoly to earn more profits. According to figure 2.2, when cartel is formed,
the price rises to point B which leads to demand drop and thus less output is sold. This
mechanism leads to the reallocation of surplus between producers and consumers equivalent

to red area representing the profit of cartel members™.

Price

Ideal Cartel (B)

Competition (C) MC

Pc

Cartel Deadweight
Loss (A)

D

an Y; Quantity
MR
Figure 2.2

?' Case, Karl E., Ray C. Fair and Sharon M. Oster, Principles of microeconomics (Upper Saddle River, NJ: Prentice Hall, 1996).
* Motta Massimo, Competition policy: theory and practice (Cambridge University Press, 2004).

* Ibid.

x European E&M consultant, “Cartels: the economic perspective,” accessed October 23, 2018, http://www.ee-mc.com/

fileadmin/_migrated/content_uploads/Cartels_Economic_Perspective_03.pdf.
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The consumer welfare reduces from triangle PriceCPc (perfect competition) to
triangle PriceBPm. The deadweight loss is thus equal to triangle A (yellow area). The loss of
consumers (red + yellow areas) surpasses the gains of cartel members (yellow area) and

therefore leads to a decrease in total welfare.

Hence, we can see from the situation addressed above on how cartels harm
consumers by reallocation consumer surplus to producer side and thus producers can achieve
more profits than what they should obtain in the perfect competitive market without the
reasonable ground. Thus, this is one of the reasons why cartels especially hardcore cartels

should be illegal and strictly prohibited.

The author however mainly focuses on allocative efficiency in section 2 because
the main objective of Thailand’s Trade Competition Act is to ensure the competition in the
market for the benefits of consumers®”. Competition in the market leads to allocative
efficiency which constitutes consumer welfare. As efficient allocation requires all firms to
produce efficiently, dynamic efficiency and productive efficiency are important, although not

focused in this paper.

3. Cartel Regulation under Thailand’s Trade Competition Act B.E.2560 (2017)
3.1 Cartel regulation after 2017 amendment

Cartel regulation provision was revised and re-numbered in section 54—section 56
in the Trade Competition Acts B.E.2560 (2017). The cartel regulation was formerly prescribed
in section 27 of the Trade Competition Acts B.E2542 (1999) including hardcore cartels,
non-hardcore cartels and authorization provisions in the same section. Nevertheless, legislator
divided cartel regulation into three different sections in the new Acts including hardcore
cartels (section 54), non-hardcore cartel (section 55), and non-hardcore cartel exemption

(section 56).

Section 54 basically governs hardcore cartels including price fixing, output restriction,
bid-rigging and market allocation, while section 54 para 2 outlines an exemption to any business
in the same economic unit. Section 54 generally covers only horizontal cartels which are
considered as having no pro-competitive effect and thus should be prohibited strictly under

Per se rule.

* The Senate, “Commission’s Report to consider the draft of Trade Competition Act B.E....,” accessed March 1, 2019,
http://library2.parliament.go.th/giventake/content_nla2557/d032360-02.pdf.
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The terms used in the section 54 are, on the other hand, obviously in line with
international standard and OECD’s guideline and also provides exemption to business in the
single economic unit (section 54 para 2) which is heavily influenced by the single economic
entity doctrine of EU and Singapore laws. Section 55, nevertheless, governs non-hardcore

cartels including vertical cartel, exclusive dealing etc.

The rationale behind cartel regulation amendment is that, by dividing hardcore
cartels and non-hardcore cartels into different sections, will make it easier for the law
application and enforcement as they are subjected to different punishments, different theories
and justifications underlying. To illustrate, hardcore cartel is subjected to criminal sanction,
while non-hardcore cartel is subjected to administrative surcharge. Theories governing hardcore
and non-hardcore cartels are also different. In this regard, “Per se illegality” will be applied
in the case of hardcore cartel (section 54), while non-hardcore cartel (section 55) will be

examined under the “rule of reason”.

Another rationale to separate cartel provisions into three different sections is also
because the new provision intends not to obstruct some types of business structure e.g.
franchise. In addition, the types of cartel are also divided clearly as section 54 will be applied
only in horizontal cartels, whilst section 55 will be applied on both horizontal and vertical

cartels.

The difference between horizontal and vertical cartels is an important issue to be
initially considered as it draws different line among different types of cartel collusions and is

also subjected to different scope of analysis and punishment.

Horizontal agreements are generally concluded between undertaking operating at

the same market level®

. These arrangements may immensely reduce competition when it
comes to hardcore cartels including price-fixing, market allocation, bid rigging, output restriction
etc. Some arrangements on the other hand may pose less harm to consumers and economy
when they involve softer form of corporation. The latter corporation may also increase
efficiencies and economic at the same time as they allows entities to cope better with
dynamic market, improve their product and services when it comes to research and development,

standardization etc”.

* Einer Elhauge and Damien Geradin, Global Competition Law and Economics (Bloomsbury Publishing, 2011).
*" Ariel Ezrachi, EU Competition Law (Hart publishing, 2018).
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Vertical agreements on the other hand are arrangements entered into between
business enterprises operating at different levels of market but are in some supply relation.
Effect of vertical agreements generally differs from those of horizontal agreements because
the former concerns relationship between upstream and downstream markets and thus also

generates positive effects rather than harmful outcomes.

We may look at example to make it clear for these two terminologies from figure 3.1.
Suppose we have a plastics pellet market with two firms that supply to two PET bottle
manufactures, which in turn sell bottle to beverage companies. An agreement between the
two plastics pellet suppliers would be a horizontal agreement, as would agreement between
the two PET bottle makers. An agreement between a plastics pellet supplier and PET bottle
maker would however be a vertical agreement. If effects at both market levels are related,
the plastics pellet market would be called the upstream market. The PET bottle market is

however downstream market®.

3.1.1 Legislative Approach to hardcore cartels under the section 54 : Per se

illegality

Thailand’s Trade Competition Acts B.E.2560 (2017) section 54 stijpulates that
“Any business operators competing with each other in the same market shall not jointly
undertake any conduct which monopolizes, reduces, or restricts competition in that market
in one of the following ways:

(1) to fix, whether direct or indirectly, purchasing or selling price, or any
trading conditions that affect the price of goods or services;

(2) to limit the quantity of goods or services that each business operator
will produce, purchase, sell, or provide, as agreed;

(3) to knowingly establish an agreement or conditions in order for one side
to win an auction or to win in a bid of goods or services or in order for another side not to
enter an auction or a bid of goods or services;

(4) to allocate areas in which each business operator will sell, or reduce a
sale or purchase goods or services, or allocate purchasers or sellers to or from which each
business operator will sell or purchase goods or services under the condition that other

business operators shall not purchase or sell those goods or services.

% Ibid.
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The provisions under paragraph one shall not apply to the conduct of business
operators related to each other due to a policy or commanding power as prescribed in the

Commission’s notification.”

Figure 3.1

Plastics pellet Plastics pellet

supplier 1 supplier 2

PET bottle PET bottle

manufacture 1 manufacture 2

Beverage

companies companies

Consumers Consumers

Provision under the section 54 (1) - (4) governs the violations, substantially
posting harmful effect to the overall economy as well as consumer welfare and thus are
strictly prohibited and considered as Per se Illegal. To illustrate, under the Per se Illegality
approach, the alleged act is inherently illegal regardless of the reasonableness of such actions”.
Therefore, no further extrinsic proof of any surrounding circumstances or the intention of
individuals engaging in the practice is needed, meaning that the established agreement is
considered as an automatic violation without justification, excuses or defenses allowed™. This
approach is widely applied to anti-competitive behavior conclusively presumed to be an

unreasonable restraint on trade and consequently anti-competitiveness’".

* Thomas Cheng, Sandra Marco Colino, and Burton Ong, Cartels in Asia: Law & Practice (Hongkong: Wolters Kluwer
Hong Kong Limited, 2015).

*Kevin J. O’Connor and Godfrey & Kahn, “Basic Antitrust Rules of Thumb,” accessed April 4, 2016, http://web.law.
columbia.edu/sites/default/files/microsites/attorneysgeneral/files/Basic%20Antitrust%20Rules%200f%20Thumb.pdf.

* Philip Areeda, “The Rule of Reason in Antitrust Analysis : General Issues,” (1981), accessed March 31, 2016,
http://www.fic.gov/public/pdf.nsf/lookup/antitrust.pdf/$file/antitrust.pdf.

176 fumu 2562



Cartel Regulation under Thailand’s Trade Competition Act B.E. 2560 (2017):

Rationales and Challenges

According to the Trade Competition Acts B.E.2560 (2017) section 54 (1) - (4),
collusive behaviors includes, for instance, price-fixing agreement either in the suppliers’ or
buyers’ side, output limitation, market division and bid rigging unless the agreement is made
by entities belonging to a single economic unit. The rationale behind this provision is due to
the facts that, the acts under section 54 (1) — (4) tremendously affect the consumers’ rights
by having no greater choice in price, quality, and service under the functional price mechanism,
as well as results in ceasing technological development and deterring improvement of product
quality among the business competitors®. Thus, hard-core cartels in this section generally
post harmful effect to the consumers with the higher prices and illegal profits, whilst provide

no pro-competitive effect. Any acts fallen within this section are thus strictly prohibited.

According to section 54 (1) — (4), three requirements are generally needed
to be satisfied, including (i) jointly undertaking between two or more business entities in the
same market, (i) an explicit Per se Illegal violation under section 54 (1) - (4), and (iii) an effect

of such violation which monopolizes, reduces, or restricts competition in the market™.

Provision in section 54, on the contrary, prohibits only agreement among
business operators “within the same market” and the market definition is thus a preliminary
concern that is needed to take into account in accordance with section 5 of the Trade
Competition Act. However, this issue may be more complicated when collusions occur in

multi-sided markets or platforms™. Section 54 also focuses mainly on horizontal agreements.

Concerning the term “jointly undertaking” in section 54, the controversial
issue arises concerning the stage of the act in question that is considered as illegal. In the
US, strict Per se rule is applied and thus hardcore cartels are illegal since the preparatory
stages e.g. agreeing to fix price in the meeting etc. The calculation of market share of cartel

members is also not required.

Thailand however adopts the “Quasi Per Se” scope of application from

Japanese’s Antimonopoly Act article 2 (6)”and the term “jointly undertaking” in section 54

* Ibid.

** Department of the Internal Trade under the Ministry of Commerce, “Guideline of the Section 27 of Trade Competition
Act B.E.2542 (1999),” (2010) accessed April 4, 2016, http://otcc.dit.go.th/wp-content/uploads/ 2015/07/Guidelines-under-Section-27.pdf.

** Benjawan Tangsataporpan, “Defining Market Definition and Relevant Market in the Multi-sided Market on Digital Platform,”
(Competition Focus by Office of Trade Competition Commission, December 2017), accessed February 11, 2019, http://otcc.dit.
go.th/?p=4217.

* Sakda Thanitcul, Trade Competition Act B.E.2542 (1999), 2™ edn. (Winyuchon2010), 174.

fwmy 2562 177



NIAINYVLY PRINTAUNTINERY

of Thailand’s Trade Competition Act is therefore coherence with the term “jointly carry out”
(3L [F1%47 kyodousuikou) in Japanese antimonopoly law™. The term “jointly carry out” under
Japanese law requires proof of the implementation actions of cartel members; however,
actual adverse effect on market price does not need to be proven®. In this case, Japan Fair
Trade Commission (hereinafter “JFTC”) views that unreasonable restraint of trade required
proof of the implementation actions of the cartel participants as a requirement if cartel is in

violation of the law®.

Thus, according to Thailand’s law, any event prior the parties actually taking
action or prior an actual implementation of agreement is thus still not considered as the

violation of cartel law under section 54.

However, another debatable issue arises if we should take market share of
cartel participants into consideration. On one hand, cartel members with low market share
cannot cause any adverse effect on market by engaging in cartel conduct. On the other hand,
if we take hardcore cartels more seriously as other criminal offence, they should be prohib-
ited by any mean as hardcore cartels generally occur from bad intention to take illegal
profits from consumers. The latter stand point is also supported by large business entities

that the law should be applied to all business entities equally.

Section 54 paragraph 2 however adopted the idea of single economic entity
and allows any firms within the same economic entity (e.g. parent company and its subsidiaries
etc.) to make an agreement on price, output, market allocation etc. The rationale behind this
is that any related entities should be seen as a whole and one single business as they have

the same business goals and policies.

3.1.2 Provision governing non-hardcore cartel under the section 55: Rule of

reason

Thailand’s Trade Competition Acts B.E.2560 (2017) section 55 addresses that
“Business operators shall not jointly undertake conduct which monopolizes, reduces or

restricts competition in a market in one of the following ways:

PNERBIFESBEBOEH R Y &2 —, AN T v EC BT AT EOBE —RRAROEH D wT =,
accessed March 1st, 2019, https://www.jftc.go.jp/cprc/reports/index_files/cr-0213.pdf.

TAEMEI BASBHBORITT € > X —, “ 7w 7V KRS B 2 FEOI R HF I ORIEEL,” accessed March
1, 2019, https://www.jftc.go.jp/cprc/reports/index_files/cr-0107.pdf.

** Masahiro Murakami, The Japanese Antimonopoly Act (Shojihomu, 2003).
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(1) to establish conditions referred to under Section 54 (1), (2), or (4) among
business operators which are not competitors in the same market;

(2) to reduce the quality of goods or services to a condition lower than that
previously produced, sold, or provided;

(3) to appoint or assign any one person to exclusively sell the same goods
or provide the same services, or of the same type;

(4) to set conditions or practices for purchasing or producing goods or
services so that the practice follows what is agreed;

(5) to enter joint agreements in other manners as prescribed in the

Commission’s notification.”

Section 55 covers any activities which are seen as non-hardcore cartels. Any
activities fallen within the scope of application under section 55 are not strictly prohibited,;
however, the benefits of such activities need to outweigh losses under the rule of reason.
Such activities, for example, include any price-fixing, output restriction, or market allocation
among firms in different markets in accordance with section 55 (1) of the Trade Competition
Act e.g. agreement between soda supplier and the soda bottle company etc. In this regard,
any act fallen within the scope of section 55 will be considered as non-hardcore cartel and
is subjected to administrative surcharge pursuant to section 82 rather than criminal punishment.
The acts in question in accordance with section 55 however include both horizontal and

vertical arrangements.

Regarding the scope of analysis under this section, vertical restraint for
example which is agreement between parties in different markets or between upstream and

downstream players is subjected to the rule of reason.

An interesting question should be raised in this case why the acts under
section 54 and section 55 are subjected to different treatment. In this regard, we can see
that section 54 generally governs the horizontal cartels which post very harmful effect to
consumers and economy without pro-competitive effect or reasonable ground. Thus, Per se
rule is applied. However, section 55 governs horizontal arrangement caused in different
markets or vertical restraints which may somehow cause pro-competitive effect e.g. reduce
intra-brand competition and promote inter-brand competition which leads to better products

/services, lower price etc.
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Regarding this issue, according to economic studies, vertical restraints can
create both pro- or anti-competitive effect and both price (e.g. resale price maintenance) and
non-price (e.g. exclusive dealing or territories) may either increase or decrease economic
welfare®™. Hence, it is essential to assess their impact and focus on the effect of competition

rather than the form of vertical restraint®.

In this regard, scope of legal analysis “rule of reason” will be used in section
55 and requires analysis of (i) definition of the relevant product and geographic market,
(i) market power of the defendant(s) in the relevant market, and (iii) the existence of
anticompetitive effects. The court will then shift the burden to the defendant(s) to show an
objective pro-competitive justification. This scope of analysis however distinguishes between
restraints with an anticompetitive effect that are harmful to the consumer, and restraints
stimulating competition that are in the consumer’s best interest' The central question is
whether the relevant agreement likely harms competition by increasing the ability or incentive
profitably to raise price above or reduce output, quality, service, or innovation below what

likely would prevail in the absence of the relevant agreement®.

Under the rule of reason, courts must decide whether they impose an
unreasonable restraint on competition with the consideration of various factors, including
(i) intent and purpose in adopting the restriction; (i) the competitive position of the defendant
—specifically, information about the relevant business, its condition before and after the
restraint was imposed, and the restraint’s history, nature and effect® ; (iii) the structure and
competitive conditions of the relevant market™; (iv) barriers to entry; and (v) the existence

of an objective justification for the restriction®.

¥ Patrick Rey, “The Economics of Vertical Restraints,” accessed March 1, 2019, http://www.learlab.com/ conference2005/
documents/rey_verge.pdf?fbclid=lwAR2y 201TqV5qWuDmb26prEbgsBtBF3MZXin3TCt77d7GWA6BcGUDILE.

“ patrick Rey, “Vertical Restraints-an Economic Perspective,” accessed March 1, 2019, http://www.fne. gob.cl/wp-content/
uploads/2017/10/Patrick-Rey.VerticalRestraints.pdf?fbclid= IWwARONIN25912SrqgfsMakKNk9jF7VUOVAVQYsThFIZcHsv2_PGA0UB63PxDylg.

“ Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 26, 49 (1977); State Oil v. Kahn, 522 U.S. 3, 10 (1997)

* Federal Trade Commission and the U.S Department of Justice, “Antitrust Guidelines for Collaborations among competitors,”
accessed January 13, 2019, https://www.ftc.gov/sites/default/files/documents/public_events/joint-venture-hearings-antitrust-guidelines-
collaboration-among-competitors/ftcdojguidelines-2.pdf.

* Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717 (1988); National Collegiate Athletic Ass’'n v. Board
of Regents of university of Oklahoma, 468 U.S. 85 (1984)

“ State Oil v. Kahn, 522 U.S. 3, 10 (1997)

* California Dental Ass’n v. FTC, 526 U.S. 756 (1999)
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Applying the rule of reason however typically requires expert testimony
identifying a relevant market or approaches for estimating market power, as well as some
evidences to determine actual anticompetitive effects. Per se rule however requires only
proof that a particular type of conduct has occurred. Thus, the rule of reason is justifiable

only to the extent that it provides superior outcomes®.

For example, in the landmark case of Continental TV Inc.v. GTE Sylvania Inc.,
433 U.S. 36 (1977), the Supreme Court’s decision is significant for its reasoning as well as for
the application of the rule of reason. The Court argued that the purpose and economic effect
of non-price vertical restraints should be considered. The Court’s analysis distinguished
between intra-brand and inter-brand competition, considered efficiency arguments for vertical

restraints that®":

“The market impact of vertical restrictions is complex because of their
potential for a simultaneous reduction of intra-brand competition and stimulation of inter-brand
competition....Vertical restrictions reduce intra-brand competition by limiting the number of
sellers competing for the business of a given group of buyers....Although intra-brand competition
may be reduced,....Vertical restrictions promote inter-brand competition by allowing the
manufacturer to achieve certain efficiencies in the distribution of his products....For example,
new manufacturers and manufacturers entering new markets can use the restrictions in order
to induce competent and aggressive retailers to make the kind of investment of capital
and labor that is often required in the distribution of products unknown to the consumer.
Established manufacturers can use them to induce retailers to engage in promotional activities

or to provide service and repair facilities necessary to the efficient marketing of their products....”
3.2 Cartel exemption under section 56 and rationale underlying amendment

Thailand’s Trade Competition Acts B.E.2560 (2017) section 56 addresses that “The
provisions under Section 55 shall not apply to one of the following situations, where:

(1) the conduct of business operators is related to each other due to a policy or
commanding power as prescribed in the Commission’s notification;

(2) the joint business agreement is for the purpose of developing production,

distribution of goods, and promotion of technical or economic progress;

“ Daniel A. Crane, Market Power Without Market Definition (NOTRE DAME Law Review, 2014).
‘" OECD, “Competition Policy ad Vertical Restraints,” accessed February 13, 2019,
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(3) the joint agreement is in the pattern of contracts between business operators
of different levels, in which one side grants the right in goods or services, trademarks, business
operational methods, or business operation support, and the other side is granted rights,
with a duty to pay charges, fees, or other remunerations for the rights granted;

(4) the agreement type or business format is prescribed in a ministerial regulation

on the Commissions’ advice.

A joint agreement under paragraphs (2) and (3) shall not result in any limitation
exceeding what is the necessary in order to achieve the benefits mentioned above, shall
not cause a monopoly power or substantially restrict competition in a market, and impact

on consumers shall be considered”

Regarding exemption provision, the authorization provision which formerly provides
the rights to business party to lodge an application to be considered for exemption (former
section 27 in the Trade Competition Act 1999) totally disappears and is instead replaced by
the clear exemption provision in section 56. The rationale behind this amendment is that the
authorization provision in the former section 27 may leave loopholes to corruption or abuse
of power problems because it relies heavily on the Commission’s discretion. Thus, the new
provision makes it clear by setting the clear exemption criteria in section 56. Any act fallen
within the scope of section 56 will be exempted from an application of section 55

automatically.

The rationale behind this is also because the social benefits from such activities
(e.g. research and development (R&D) or intellectual property rights which promote innovation
etc.) outweigh drawback from decrease in competition from the more intense market and to

support the government trade and investment policies.

Providing exemption for IP right holders or R&D projects etc. will also create more
incentive for business entities to invest and thereby promote innovation, lead to higher
quality products as well as provide wider selection of goods and services which brings
benefits to the consumers at the end. From an economic perspective, this will also assist to
achieve some objectives of competition policy including promoting allocative productive and

dynamic efficiencies®.

* Kerber Wolfgang, “Should Competition Law Promote Efficiency?: Some Reflections of an Economist on the Normative
Foundations of Competition Law,” accessed March 1, 2019, https://pdfs.semanticscholar.org/d7c8/e17.a9150495dca6d8c2eedf
f0e1c81f73755.pdf?fbclid=IwAR1Xp79qgsohi2gbz0baujUv1ysfKszDSAO_t5nM8vp_BJx32MIK3GF8EZE.
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Regarding this amendment, the author believes that it will lead to the more
positive outcome as it is best to make it clear for any provisions or regulations governed
business entities. The new section 56 will also support better business environment, make it
clear for business entities whether the act in question is prohibited by law and essentially

reduce the cost and time-consuming processes.
3.3 Sanctions and Remedies: Interplay between Public and Private Enforcement

3.3.1 Public Enforcement: Individual Sanction in accordance with Section 72
and 82

Section 72: Any person violating Section 50 or Section 54 shall be subject
to a term of imprisonment of not more than two years or a fine of not more than ten percent

of the turnover in the year of the offence, or both.

In a case where it is an offence committed in the first year of the business
operation, the person shall be subject to a term of imprisonment of not more than two years

and a fine of not more than 1 million Baht, or both.

Section 82: Any person violating Section 55, Section 57, or Section 58, shall
be subject to an administrative fine of not more than 10 percent of the turnover in the year

of offence.

In a case where it is an offence committed in the first year of the business
operation, the person committing the offence shall be subject to an administrative fine of

not more than 1 million Baht.

This sub-section aims at providing the rationale behind cartel sanctions in
accordance with the economic harm of cartels that we addressed in section 2. According to
Thailand’s Trade Competition Act B.E.2560 (2017), hardcore cartels will be subject to criminal
sanctions in terms of imprisonment or punitive fine because the act in question posts very
harmful effect to consumers and economy without any reasonable ground. Thus, the act in

question will be criminalized pursuant to section 72.

Non-hardcore cartel conducts on the other hand are subjected to different
treatment under section 82 and thus only administrative surcharge will be applied. The
rationale behind this is that non-hardcore cartels (e.g. vertical agreements etc.) post harmful
effect on one hand; however, they create pro-competitive effect on the other hand. Acts

under section 55(1) for instance may reduce intra-band competition; however, inter-band
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competition may be promoted at the same time. Thus, rule of reason shall be applied in
this case and non-hardcore cartel is not strictly prohibited if pro-competitive effect outweighs
its drawback. The more light punishment — administrative surcharge— is therefore applied as
there is a view that, if negative effect of non-hardcore cartel agreement in question outweighs
its pro-competitive effect, the illegal profits from such action should be taken back to the
society. Hence, they do not necessarily stem from guilty mind which intend to commit crime

(Mens rea) like the case of hardcore cartel in section 54.

Level of sanction and standard of proof are however different between
hardcore cartel and non-hardcore cartel cases. In the case of hardcore cartel, any act fallen
under section 54 shall be subject to criminal sanction under section 72 and thus standard of
proof in criminal litigation “beyond reasonable doubt” will be applied pursuant to section 227
of Thailand’s Criminal Procedural Code. Burden of proof will also be fallen into plaintiff in

this case.

In this regard, evidences submitting in the testimony under section 54 of
Thailand’s Trade Competition Act generally need to be direct evidences e.g. communication
evidences, documents which identifies a meeting or communication among cartel members
and describes the substance of their agreement® etc. Nevertheless, obtaining direct evidence
in cartel cases is very difficult in practice because hardcore cartels generally secretly agree

among members.

In this regard, the controversial issue arises whether it is applicable to prosecute
hardcore cartels without direct evidence or with only circumstantial evidences themselves
e.g. economic evidences which show conduct by firms in a market and of the industry as a

whole including parallel pricing, unusual high profits, stable market shares, price signaling etc.

Circumstantial evidences are accepted in cartel cases in various countries.
In Thailand, there are nevertheless 2 main practices in criminal cases. The first practice
generally being found in the recent Supreme Court judgments applies very high standard of
proof in criminal cases and direct evidence is required on the ground that the court must
consider hearsay or circumstantial evidences carefully and should not believe only such
evidence to punish an accused person pursuant to section 227/1 of Thailand’s Criminal
Procedural Code (e.g. Thailand’s Supreme Court Judgment N.O. 1065/2557, N.0.3225/2557,
N.0.14703/2557).

“ OECD, “Policy Brief: Prosecuting Cartels without Direct Evidence of Agreement,” accessed February 28, 2019,
http://www.oecd.org/competition/cartels/38704302.pdf.
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The second practice on the other hand accepts circumstantial evidences to
punish an accused person in criminal cases on the ground that it is necessary because direct
evidence cannot be presented in the case and thus it is fallen within the exemption scope
with reasonable cause in the interest of justice supported by strongly applicable reason with
a special circumstance of the case under section 226/3 and section 227/1 of Thailand’s
Criminal Procedural Code (e.g. Thailand’s Supreme Court Judgment N.0.15626/2553 and
N.0.121/2530).

The author however views that direct evidences are substantially difficult to
get without the corporation of insiders due to the secret nature of hardcore cartels. Thus,
if there is a strong reason or a special circumstance of the case that direct evidence cannot
be obtained, Thailand’s court may consider circumstantial evidences in cartel cases and

follow the second practice.

In Japan’s Toshiba Chemical case, for example, the Tokyo High Court viewed
that direct evidence of a cartel case can be difficult to obtain and that circumstantial evidence
could be sufficient in appropriate circumstances. The court thus took a holistic approach
toward circumstantial evidence, and found that the existence of a tacit agreement is sufficient
proof of a liaison of intention. In order to prove liaison of intention, though the mere recognition
or acceptance of an entrepreneurs price-raising by another entrepreneur is not sufficient,
explicit agreement binding the related parties is not necessary. In other words, liaison of
intention can be proven by showing mutual recognition of other entrepreneur price-raising
and tacit acceptance of such price-raising by another. The court gave the following reason
for this interpretation: By the nature of such an agreement as unreasonable restraint of trade
companies usually try to avoid making such an agreement explicitly to the public. If we
interpreted that explicit agreement is necessary to prove unreasonable restraint of Trade the
entrepreneurs could easily get around the hands of the law, and therefore it is obvious that

such an interpretation is not appropriate in reality™.

Regarding punitive fine and surcharge, section 72 para 2 and section 82 para 2
set fixed amount of fine and surcharge for any individual engaging in cartel during their first year
of business instead of applying normal computation criteria pursuant to section 72 para 1

and section 82 para 1. The rationale behind this is that, the business operators generally have

* OECD, “Prosecuting Cartels without Direct Evidence,” accessed February 28, 2019, https://www. oecd.org/daf/competition/
prosecutionandlawenforcement/37391162.pdf.
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low profits or even incur losses during their very first years of operation. The average time
to reach profitability for new companies however takes around 2 to 5 years depending on
the nature of business™ . Thus, punishment in section 72 para 1 and section 82 para 1 may

not be appropriated and have no punishment effect toward them.

Regarding this issues, the author views that single monetary sanction level
both in terms of fine and surcharge may not be appropriated. This is due to the facts that
different business industries have different level of profits. Thus, having single monetary sanction
level may deter collusion in one business, while it may not high enough for another. However,
the author believes that the remaining criminal sanction in the new Acts —-imprisonment term
is good enough to support monetary sanction in case the merit of fine or surcharge is not

high enough to deter collusion.

From the author’s viewpoint, the current fixed percentage of surcharge is
however better than discretionary system in Thailand’s context and makes it clear for firms to
calculate their approximate incurred liabilities before or after engaging themselves in collusions.
However, the term “not more than 10 percent of the turnover in the year of offence” either
in section 72 or section 82 may be somewhat obscure for business corporations to clearly
define the scope of product or service market to specify the amount of revenue turnover

which will be used as base to calculate punitive fine or surcharge.
3.3.2 Private Enforcement: Remedies

Trade Competition Act B.E.2560 (2017) section 69 addresses that “A person
receiving damages due to a violation of Section 50, Section 51 paragraph two, Section 54,
Section 55, Section 57, or Section 58, shall have a right to file a lawsuit for damage from a

violator of the law.

In filing a lawsuit for damage under paragraph one, the Consumer Protection
Commission, or associations or foundations that the Consumer Protection Commission
recognizes under the law on consumer protection, shall have a right to file a lawsuit for
damage on behalf of consumers or members of the associations or foundations, as the case

may be.”

*! Chron, “The Average Time to Reach Profitability in a Start Up Company,” accessed February 28, 2019, https://smallbusiness.
chron.com/average-time-reach-profitability-start-up-company-2318.html,; See also Fleximize, “When will your startup start making

a profit?,” accessed February 28, 2019, https://fleximize.com/articles/ 001494/when-will-your-startup-start-making-a-profit.
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The new Act provides remedies for those affected from cartel collusions
either hardcore or non-hardcore cartels in section 54 or 55 to file a private lawsuit at the
Intellectual Property and International Trade Court in accordance with section 69 and section 26.
Any damages claimed under the former Act will generally be prosecuted to Civil Court of
Justice, while the new Act instead sets the case jurisdiction to fall under Intellectual Property
and International Trade Court. The rationale behind this amendment is that judges in the
Intellectual Property and International Trade Court are generally more specialized in economic

and business laws and thus will be more proficient to handle competition law cases.

The author believes that private enforcement will increase cartel deterrence
effect as cartel members generally determine cost-benefit analysis in accordance with profit
maximization strategy before agreeing in cartel collusion. If the amount of remedies provided
is high enough, it will generally increase the cost and therefore reduce overall benefits incurred
from cartels e.g. the probability of detection and financial and non-financial sanctions if

convicted. Thus, it helps to reduce incentive to engage in cartel at the end.

From the author’s viewpoint, Thailand should also adopt punitive damage
approach to consider amount of remedies in competition law cases to increase the cost of
collusion and create more deterrence effect upon future collusion. The current Thailand’s
tort law in section 438 of Thailand’s Civil and Commercial Code however only allows the
court to provide compensation in accordance with circumstances and the gravity of the
wrongful act and thus only compensatory objective is satisfied”. Nevertheless, from the
author’s viewpoint, remedies or monetary sanctions themselves could not effectively deter
hardcore cartels. The proper interplay among criminal sanctions, fine or surcharge, and
damages will work more effectively as individuals generally fear of jail term and thus think

twice before engage themselves in any collusion.

4. Algorithmic Cartels: New Challenges
4.1 Policy Concerns

Recently there are the more challenging issues for competition authorities worldwide
especially when cartelists adopt advance technologies to collude and cartels are thus more

difficult to detect than the traditional smoke-filled room cartels.

*2 Sakda Thanitcul, “Adoption of punitive damages into the Thai law,” accessed March 1, 2019, http://cuir.car.chula.ac.th/
bitstream/123456789/59336/1/Sakda%20Th_Res 2555.pdf.
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New technologies (e.g. algorithm, artificial intelligence (hereinafter “Al”), machine
learning, deep learning etc.) are beneficial to our lives in various aspects especially in terms
of creating more varieties of goods and services, providing consumers more choices with
the lower prices etc. Firms are using computer algorithms to improve their pricing models,
customize services and predict market trends which promote efficiency and new innovation™.
Nevertheless, these new technologies may inevitably be used negatively to distort market
mechanism, affect privacy, increase the prices etc.” Also, a widespread use of algorithms has
also raised concerns of possible anticompetitive behavior as they can make it easier for firms

to achieve and sustain collusion without any formal agreement or interaction™.

According to OECD’s discussion paper concerning “Algorithm and Collusion”, the
different types of algorithmic collusions include (i) the use of algorithm as an intermediary
to facilitate cartel collusion e.g. to signal or communicate among members; (i) Hub and Spoke
~the use of a single pricing algorithm to determine the market price charged by various users™
e.g. Uber Technologies Inc.’s online platform for car services which connects drivers and
passengers in many cities and use a single pricing algorithm to set the price for car services
in each city’’ etc. ; (i) the use of pricing algorithm which facilitates tacit collusion; and

(iv) self-learning algorithm which facilitate collusions.

Concerning the third type of algorithmic cartel —the use of pricing algorithm which
facilitates tacit collusion, the use of algorithm to set the price by business entities inevitably
leads to higher price without any clear or implied human anticompetitive agreement and
lead to tacit collusion®. For example, the situation where firms employ pricing algorithm to
maximize profits by setting program to monitor price changes of their competitors, adjust the

price and follow the price increases accordingly in a timely manner”.

Regarding this issue, from economic perspective, collusion can take many forms

e.g. explicit, tacit or the combination of two. Tacit collusion is however a market conduct

** OECD (2017), “Algorithms and Collusion: Competition Policy in the Digital Age,” accessed January 2, 2019, http://www.
oecd.org/daf/competition/Algorithms-and-colllusion-competition-policy-in-the-digital-age.pdf.

** Ariel Ezrachi and Maurice Stucke, Virtual Competition (Harvard University Press, 2016).

s Competition Policy International, “Algorithms and Competition: Friends or Fores?,” accessed January 2, 2019,
https://www.competitionpolicyinternational.com/algorithms-and-competition-friends-or-foes/.

** Ibid.

" Rohit Joshi, “How does Uber’s dispatch algorithm work?,” accessed January 4, 2019, https://www. quora.com/How-
does-Ubers-dispatch-algorithm-work.

*® Ibid.

** Ibid.

188 fumu 2562



Cartel Regulation under Thailand’s Trade Competition Act B.E. 2560 (2017):

Rationales and Challenges

that enables firms to obtain supra-normal profits, where normal profits correspond to the
equilibrium situation. Tacit collusion can arise when firms interact repeatedly and be able
to maintain higher prices by tacitly agreeing that any deviation from the collusive path®.
Monitoring your competitors’ prices and reacting to any competitor’s price change — conscious
parallelism or tacit collusion, is not in itself unlawful. Thus, whilst real-time monitoring of
competitor prices and dynamic algorithmic pricing might have an anticompetitive effect,
absent evidence of any form of agreement or explicit collusion among competitors, competition
agencies lack the legal basis for intervention which makes prosecuting such conducts very
difficult®.

Regarding self-learning, pricing algorithms, it is suspected that self-learning algorithms
could learn within a short time to coordinate their prices with competitors and behave like
a cartel to maximize the joint profit of the firms employing such algorithms. This situation is
pretty similar to the third type of algorithmic cartel—the use of pricing algorithm which
facilitates tacit collusion; however, it needs only initial data input from human and then learn
by themselves to maximize profits accordingly. This scenario generally supports stable
conscious parallelism by calculating payoff that are likely to achieve through cooperation in

the future game without misleading by other factors e.g. trust, fear of detection etc.””

This new type of collusive behavior however gives rise to new problems with
respect to competition law, in particular in the context of liability issues, with respect to the
definition of an agreement, competition law enforcement etc®. Traditional competition
policy cannot be applied over the cases of collusion beyond the “hub and spoke’ type and

thus gives rise to the new challenging policy issue.
4.2 Algorithmic cartels: Any solution under current Thai laws?

From the author’s viewpoint, the traditional competition law is still applicable for
first two types of algorithmic collusions including the use of algorithm as an intermediary to

facilitate cartel collusion and the Hub and Spoke as there are still evidences of agreement

 Marc Ivaldi, Bruno Jullien, Patrick Rey, Paul Seabright, Jean Tirole, “The Economics of Tacit Collusion,” accessed January
5, 2019, http://ec.europa.eu/competition/mergers/studies_reports/the_economics_of tacit_collusion_en.pdf.

° Freshfields Bruckhaus Deringer, “Pricing algorithms and the digital collusion scenarios,” accessed January 4, 2019,
https://www.freshfields.com/globalassets/ourthinking/campaigns/digital/mediainternet/pdf/freshfields-digital---pricing-algorithms-
---the-digital-collusion-scenarios.pdf.

“ Ibid.

 Ulrich Schwalbe, “Algorithms, Machine Learning, and Collusion,” accessed January 4, 2019, https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=3232631.
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or concerted practice existed. For any collusion beyond the “hub and spoke’ type, the antitrust
enforcement issue may arise on how to prove liability especially in the case of self-learning

algorithm.

Although hardcore cartel regulation in section 54 of Trade Competition Act 2017
may not be applicable in some cases, especially in the case of pricing algorithm which
facilitates tacit collusion and self-learning algorithm which facilitate collusions. In this case,
from the author’s point of view, the court may consider whether the parties engaging this
cartel has market dominance and thus section 50 of Trade Competition Act regarding abuse
of dominance position can fill the loophole in this case. However, the controversial issue
may arise if the party in question does not have dominance market position in the industry

and thus the traditional competition law could not be applied in this case.

In the case where both section 50 concerning abuse of dominance and section 54
regarding hardcore cartel provision cannot be applied, the court may however consider
whether the facts of the case can be fallen within the scope of the application of unfair trade
practice provision pursuant to section 57 of Trade Competition Act 2017. Although this solution
can fill loopholes in a certain degree, it may not be the best options. This is due to the facts
that level of punishment between section 54 and section 57 is different. Law governing
hardcore cartel in section 54 is subjected to criminal sanction, while any acts fallen within
the scope of section 57 is only subjected to administrative surcharge. Thus, the different
legal standard applied makes cartel members in different cases subjected to different legal

punishments which may inevitably lead to an inequality of law application.

According to the case of self-learning algorithm which facilitates collusions, the
traditional competition law may not be applicable in this case. However, from the author’s
viewpoint, the parties suffering from collusion may instead claims damages under tort law in
accordance with the general provision section 420 of Civil and Commercial Code or section
433 which is an analogy to the provision most nearly applicable. Regarding the case where
damage is caused by animal, the owner is bound to compensate the injured party for
any damage arising pursuant to Civil and Commercial Code section 433. The owner has
responsibility toward this although he or she does not willfully or negligently injure other
parties®. In the case where self-learning algorithm facilitates cartels and traditional competition

law provision could not be applied, we may thus apply analogous law of tort in this case to

“ Sanunkorn Sotiphan, Tort, Management without Mandate and Unjust enrichment (Winyuchon 2017).
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provide damages to injure parties in accordance with Civil and Commercial Code section 420
and section 433. The owner or the programmer who act on behalf of the owner has
responsibilities toward any damages although self-learning algorithm causes damages beyond

his or her expectation®.

5. Concluding Remarks and Recommendation

Hardcore cartels are the most harmful type of competition infringement which generally
injure customers by increasing prices or restricting output and thereby make products and
services completely unavailable to some purchasers and unnecessarily expensive for others.
In developed countries, hard-core cartel is however considered as one of the most serious

crimes affecting overall economy and citizens.

Regarding economic harm of cartels, comparing to situation with perfect competition,
cartels post very harmful effect to consumers, bring illegal profits to producers/suppliers,
while reduce consumer surplus and create dead weight losses in the consumers’ side.
Hardcore cartel is generally subjected to Per se rule which need not to be proven and
anticompetitive effect are generally inferred from the conduct itself. Other anti-competitive
collusions including vertical cartels are instead subjected to the rule of reason where an
attempt is made to evaluate the pro-competitive features of a restrictive business practice
against its anticompetitive effects in order to decide whether or not the practice should be

prohibited.

According to the new cartel regulation under Thailand’s Trade Competition Act B.E.2560
(2017), cartel regulation provision was revised and re-numbered in section 54-section 56
in the Trade Competition Acts B.E.2560 (2017) divided cartel regulation into three different
sections in the new Acts including hardcore cartels (section 54), non-hardcore cartel (section 55),
and non-hardcore cartel exemption (section 56) respectively. Hardcore cartels in section 54
governing only horizontal cartels are subjected to Per se rule and the criminal penalty
is applied in this case. Non-hardcore cartels in section 55 governing both horizontal and
vertical cartels are, on the other hand, subjected to the rule of reason and are subjected to

administrative surcharge.

® Benjawan Tangsatapornpan, “Algorithmic Price-Fixing Cartels and Competition Law Enforcement Challenges,” (2018)

Law and Economic Articles in honor of Prof.Sakda Thanitcul, Chulalongkorn University, 271.
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Apart from the public enforcement, those affected from cartel collusions either
hardcore or non-hardcore cartels in section 54 or 55 may file a private lawsuit in accordance
with section 69 and section 26. The author believes that private enforcement will increase
cartel deterrence effect as cartel members generally determine cost-benefit analysis in
accordance with profit maximization strategy before agreeing in cartel collusion. If the amount
of remedies provided is high enough, it will generally increase the cost and therefore reduce
overall benefits incurred from cartels. Thus, it helps to reduce incentive to engage in cartel
at the end. Nevertheless, from the author’s viewpoint, remedies or monetary sanctions
themselves could not effectively deter hardcore cartels. The proper interplay among criminal
sanctions, fine or surcharge, and damages will work more effectively as individuals generally
fear of jail term and thus think twice before engage themselves in any collusion. The best
solution is thus the proper interplay between public and private enforcement and the
appropriate sanction for hardcore cartel collusion to have high enough deterrence effect and

do not punish business corporation too heavy which make them insolvent.

Recently there are the more challenging issues for competition authorities worldwide
especially when cartelists adopt advance technologies to collude and cartels are thus more
difficult to detect than the traditional smoke-filled room cartels. A widespread use of
algorithms has also raised concerns of possible anticompetitive behavior as they can make
it easier for firms to achieve and sustain collusion without any formal agreement or interaction.
From the author’s viewpoint, the traditional competition law is still applicable for first two types
of algorithmic collusions including the use of algorithm as an intermediary to facilitate cartel
collusion and the Hub and Spoke as there are still evidences of agreement or concerted
practice existed. For any collusion beyond the “hub and spoke’ type, the antitrust enforcement

issue may arise on how to prove liability especially in the case of self-learning algorithm.

Although hardcore cartel regulation in section 54 of Trade Competition Act 2017 may
not be applicable in some cases, especially in the case of pricing algorithm which facilitates
tacit collusion and self-learning algorithm which facilitate collusions. In this case, from the
author’s point of view, the court may consider whether the parties engaging this cartel has
market dominance and thus section 50 or section 57 can fill the loophole in this case.
However, this solution can fill loopholes in a certain degree, it may not be the best options

and may also inevitably lead to an inequality of law application.

According to the case of self-learning algorithm which facilitates collusions, from the

author’s viewpoint, the parties suffering from collusion may instead claims damages under
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tort law in accordance with Civil and Commercial Code section 420 or section 433 which is
an analogy to the provision most nearly applicable. These may reduce incentive somehow
as cartel members generally evaluate cost benefit analysis before agreeing on cartel. The
state should however take a close look and apply proper provision toward this. Otherwise,

unequal treatment may occur and leave loopholes to law enforcement.

Other enforcement tools should also be available. Current settlement policy in
accordance with section 79 may be broaden its scope to whistle blowing or leniency program
to allow competition authority and/or public prosecutor to find evidences to prosecute
hardcore cartel members. Lastly, international prospective should not be neglected. This is
due to the facts that cartels generally operate across jurisdiction. Exchange of information or

corporation among competition authorities is thus necessarily essential.
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Abstract

This article aims to consider legal measures to prevent and suppress transnational
crime on the environment. Smuggling of ozone depleting substances is a violation of the
Montreal Protocol on Ozone Depletion 1987, which obliges parties to regulate their use,
import and export of such substances. However, due to such obligations, the industry needs
to use those substances. It has been illegal to trade a lot of these substances. In addition,
smuggling of ozone depleting substances is characterized by transnational crime that involved
in several states from country of origin, transit and destination countries. Thailand is also
involved as a destination country for smuggling of ozone depleting substances. In addition,
Thailand has become a party and ratified the Montreal Protocol and has obligations to regulate
the use, import and export of such substances. This article discusses the relevant legislation

to analyze and suggest that there should be a way to solve the problem in any direction.

Keywords: Transnational environmental crime, Smuggling of Ozone Depleting Substances
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* Article 3 para. 2 (a)-(d) of United Nations Convention against Transnational Organized Crime
2. For the purpose of paragraph 1 of this article, an offence is transnational in nature if:
(@) It is committed in more than one State;
(b) It is committed in one State but a substantial part of its preparation, planning, direction or control takes place in
another State;
(o) It is committed in one State but involves an organized criminal group that engages in criminal activities in more
than one State; or
(d) It is committed in one State but has substantial effects in another State.
*Fama ngyauia, “anumevesizendeulunmsdeiue1vanssudmwd,” 25arsdaumIans 46 Uns1AL-guie 2559);
57-58.
¢ United Nation Office on Drugs and Crime [UNODC], “Transnational Organized Crime in East Asia and the Pacific-A Threat
Assessment,” p. 2, accessed September 23, 2017, http://www.unodc.org/documents/southeastasiaandpacific//Publications/2013/
TOCTA_EAP_web.pdf.
* United Nations [UN], “The United Nations Convention against Transnational Organized Crime 2000,” accessed September
23, 2017, https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html.
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* 519991l 130, 55 (26 flquigu 2556)

"UN, Results of the Fourth United Nations Survey of Crime Trends and Operations of Criminal Justice Systems-Interim
report prepared by the Secretariat-Addendum, in “Ninth United Nations Congress on the Prevention of Crime and the Treatment
of Offenders,” 29 April — 8 May 1995, Cairo Egypt, p.7, accessed October 29, 2017, https://www.undoc.org/congress/en/previous/
previous-09.html.

& United Nations Environment Programme [UNEP], “Transnational Environmental Crime - a Common Crime in Need of
Better Enforcement,” Environmental Development 6 (2013): 108.

? Ibid.
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" Debbie Banks and others, Environmental Crime A Threat to Our Future (Warwickshire: Emmerson, 2008), 15.

Y UNEP, Ozone Secretariat, “Status of Ratification,” accessed September 18, 2017, http://ozone.unep.org/ sites/ozone/
modules/unep/ozone_treaties/inc/datasheet.php.

'® UNEP, The OzonAction Programme, “Illegal Trade in Ozone Depleting Substances: Is there a Hole in the Montreal
Protocol?,” p. 3, accessed November 10, 2017, http://www.unep.fr/ozonaction/information/mmcfiles/3617-e-oansupplementélllegal
Trade.pdf.

" Article 5 of Montreal Protocol on Substances that Deplete the Ozone Layer 1987

¥ Debbie Banks and others, Environmental Crime A Threat to Our Future, 16-17.

 UNODC, “Transnational Organized Crime in East Asia and the Pacific-A Threat Assessment,” 117; UNEP, “Illegal Trade
in Ozone Depleting Substances,” pp. 19-20, accessed September 18, 2017, http://www.unep.fr/ ozonaction/information/mmcfiles/
6075-e-illegal-trade-asia.pdf.
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* Section 2 of Environmental Protection and Management Act

*! Section 2 of Environmental Protection and Management (Ozone Depleting substances) Regulations

* Section 22-26 of Environmental Protection and Management Act and Section 3 of Environmental Protection and
Management (Ozone Depleting substances) Regulations

** Section 27 of Environmental Protection and Management Act and Section 4 of Environmental Protection and Management

(Ozone Depleting substances) Regulations
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* Section 7 of Ozone Protection and Synthetic Greenhouse Gas Management Act 1989

* Section 13 of Ozone Protection and Synthetic Greenhouse Gas Management Act 1989

* Section 13 (7) of Ozone Protection and Synthetic Greenhouse Gas Management Act 1989

*" Section 13 (8) of Ozone Protection and Synthetic Greenhouse Gas Management Act 1989

* el (Penalty Unit) vangfis Tnvmsonaussanineuiu Sadnsimuasnsiinudumie Tnessfenhluduagnadi
Tnwnishedidanuhtudoutuvila Lﬁaamﬂﬁ]”ﬂmuﬁmfuﬂxﬁmiﬂ%mﬂ?{aummmwmwgﬁaLLazéTmﬂummwfu dusuulumaunisdu
Aazdradsnmielnylunisergn (Penalty Unit)

eil Tutlagiiumbeanuiuinlue3esgeoansid (Commonwealth of Australia) fnsimundusiuasugslsd 180-210

poaaiosansias muilaiinnsudlalsly Crimes Amendment (Penalty Unit) Act 2017; dninauavinsanigunusiegs, d1indsnis,
“msldvmielng (Penalty Unit) Iuﬂgmma?ﬁmﬁamamsmﬂaaﬁl,mﬁLé’ﬂ," wih 1-3, WhBadle 29 Augnou 2561, http://libraryparliament.
go.th/ebook/content-issue/2560/hi2560-067.pdf.

* Australia Government Department of the Environment and Energy, “Import, export and manufacture of ozone depleting
substances and synthetic greenhouse gases,” accessed September 26, 2018, http://www.environment. gov.au/protection/ozone/

licences-and-reporting.
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“ Article 2 (b) of United Nations Convention against Transnational Organized Crime
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*2 Environmental Investigation Agency [EIA], “Update on the Illegal Trade in Ozone-Depleting Substances,” in EIA Briefing
to the 38" Meeting of the Open-Ended Working Group of the Parties to the Montreal Protocol, July 18-21 2016, Vienna, pp. 3-4,
accessed September 20, 2017, https://eia-international.org/report/update-illegal-trade-ozone-depleting-substances.

> @‘;wam%‘w‘lu Ibid; UNEP, The Ozon Action Programme, “Illegal Trade in Ozone Depleting Substances: Is there a Hole
in the Montreal Protocol?,” pp. 16-17.

* UNODC, “Partnership against Transnational Crime through Regional Organized Law Enforcement (PATROL) Baseline
survey and training needs assessment in Thailand,” p. 56, accessed May 23, 2017, https://www.unodc.org/documents/southeast
asiaandpacific//2011/05/patrolworkshop/TNA_Report_ THA 01_20_May 2011.pdf.

% Rob White na1ad1 Wunsnsssiiilailédueuanavienisaziiulsinssshnssudnsenguanedaiilugnissiuaiuaziiunading
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Az 919 INTIUARER U (iwﬁamsﬁwﬁmLLasé’miﬁﬁ@ngmma) anxmsﬂizmﬁﬁﬂﬂgmw (lahnazdudanw, Yailaun, afana,
Mamﬂwga wazuan ; Grant Pink and Rob White, “Collaboration in Combating Environmental Crime — Making it Matter,” in Environmental

Crime and Collaborative State Intervention, Grant Pink and Rob White, eds. (Hampshire: Springer, 2016), 4.
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Loraine Elliott ndn7in ewgnssutrumiamedanndomisadostunisindeudredumsunnmesiniug nineinssssumnd
warvafindngg SudumsdtuiengmnenislureswiarUssmarialunsandador detiduniongunasivne Mdutennamad
éaLLﬁmﬁauluizﬁuwmnﬂﬁ ; Lorraine Elliott, “Fighting Transnational Environmental Crime,” Journal of International Affairs 66 (2012): 89.

Gregory Rose namin msnsgvirifunmsaziiangunedindenurisnidenisasifiadenaniilugnisgnilesiesuazading
TagiimstmuaunaddnumsoywasiidnuzdunsuwnuresurasUssna Tngasiusznouresdnuardiumsuuaulngialuguuuy
msnsevharReidiulasdaeuiudnssyhAndiesauden Toaudsnsausiunlumsnssimmsiindumsuuaunsnamalunansyssme
HuessnTeTNTsuiin1sTaszide ; Gregory Rose, “Australian Law to Combat Illegal Logging in Indonesia: A Gossamer Chain for
Transnational Enforcement of Environmental Law,” Review of European Community and International Environmental Law 26
(2017): 128.

TAssnsAaLIndeuuieanUsze1A (United Nations Environmental Programme : UNEP) nén¥31 219ginssusudwndon
syrheUssna vanefls msvandeanguraneuasssuietiiududnndonliiasilasyaraviouisn lumsuamnnaysslevimanisiu
ehuqmalmaﬁmimé“aulm%’mwsmLmu@umﬂizmﬂmﬁq 9 ; UNEP, “Report of the Working Group of Experts on Compliance and Enforcement
of Environmental Conventions — Preparatory Session, Geneva,” 13-15 December 1999, accessed November 20, 2017, https://unep.ch/
compliance/wg-5.htm.

* Armin Rosencranz and Siddharth Johar, “Illegal Smugging of Ozone-depleting Substances,” Environmental Policy and
Law 45 (2015): 73-75.
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* Article 3 (i) of Directive 2008/99/EC of the European Parliament and of the Council of 19 November 2008 on the
protection of the environment through criminal law

* Article 5 of Directive 2008/99/EC of the European Parliament and of the Council of 19 November 2008 on the protection
of the environment through criminal law

© United Nations Treaty Collection, “Status of Treaties of Montreal Protocol on Substances that Deplete the Ozone
Layer,” accessed December 12, 2017, https://treaties.un.org/doc/Publication/MTDSG/Volume%20Il/Chapter%20XXVII/XXVII-2-a.en.pdf.
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* Article 5 of Asean Treaty on Mutual Legal Assistance in Criminal Matters
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* Ning Liu, Vira Somboon and Carl Middleton, “Illegal Trade in Ozone Depleting Substances,” in Handbook of
Transnational Environmental Crime, Lorraine Elliott and William H. Schaedla, eds. (Cheltenham: Edward Elgar, 2016), 224-225.

* guéddayatmedeoy, nsulssnduius, “Wad glleondeuimeanusiuilonangrnglunsiuervainssudaivn,” Wil
Lﬁja 12 Wqﬂ%mﬂu 2561, http://www.aseanthai.net/ewt_news.php?nid=5401&filename=index; Thailand Press Release, “ASEAN-WEN
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ﬁamﬂﬁ ; INTERPOL, “Ecomessage,” accessed November 15, 2018, https://www.interpol.int/Crimeareas/Environmentalcrime/Ecomessage.
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" INTERPOL, “Environmental Security Strategic Plan 2017-2020,” p. 16, accessed November 15, 2018, https://www.interpol.
int/content/download/36737/471911/version/1/file/ENS_StrategicPlan_brochure 2017.pdf.

® The diplomat, “ASEAN’s New Police Database Takes Shape Amid Terror Fears,” accessed November 15, 2018, https://
thediplomat.com/2017/09/aseansnew-police-database-takes-shape-amid-terror-fears/.

% INTERPOL, “Global Conference on Asian Organized Crime, Singapore,” accessed November 15, 2018, https://www.
interpol.int/content/download/5824/48261/version/2/file/sgAOC20080123.pdf.

" guddayarnendew, nsuussnduiug, “Wadh glloendeuiidmeanusiuiiemenguinglunisdediuevginssudaiv,”
wduile 12 wgAlnieu 2561, httpy//www.aseanthai.net/ewt_news.php?nid=5401&filename=index.

" guégdayarmenden, nsuusynduiiug, “mmmnmL%aamsm;y']ﬂiiu%’mmammﬁ'ﬁmmlﬁau,” Whiadle 15 neAINEY 2561,
http://www.aseanthai.net/ewt_newes.php??nid=4495&filename=index.
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About the Journal

Aim and Scope

Chulalongkorn Law Journal is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to
disseminate academic articles and research articles that fall within the scope of the journal
whose contents are, in the view of the editorial board, interesting, timely, creative, as well

as containing recommendations which are useful for legal academia and the general public.

Publication Period

Chulalongkorn Law Journal is published twice a year.
Issue 1 March

Issue 2 September

Submission Categories

Chulalongkorn Law Journal welcomes submissions of manuscripts which fall within the
following categories:

1) Research articles must be based on legal research and illustrate one or more of
the findings from such research in a systematic manner. Research articles should
contain introduction, illustration of the importance of the issue, research objective,
hypothesis (if applicable), research scope, expected contributions, related research
or literatures, research methodology (such as population, sample, data collection,
data analysis), research findings, conclusion and recommendations.

2) Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction
and contents, which are divided into main issues, subordinate issues and conclusion.

3) Case comment is a commentary piece that analyzes or criticizes a certain court
decision.

4) Recommended thesis is a commentary piece that recommends a master or doctoral

thesis, which are, in the view of the editorial board, interesting and useful for readers.
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5) Book review is a commentary piece that recommends a book or a textbook, which
are, in the view of the editorial board, interesting and useful for readers.
6) Other articles, are other scholarly works in addition to 1) to 5), which, in the view

of the editorial board, illustrate useful contribution to the legal academia.

Submission Guidelines

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:

1. Authors must provide the following information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 800 words each.

7) Keywords, both in Thai and in English.

2. Authors must format the manuscript in the following requirements:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Typewritten on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right margin
at 1.1 inch (2.8 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content and 12.5 points for footnote.

5) Use single spacing.

3. Authors must use citation format style used for writing dissertations or thesis at
Faculty of Law, Chulalongkorn University. For more information, please visit
https://www.grad.chula.ac.th/download/thesis.pdf

4. Authors should ensure that all errors relating to spelling, Thai and English srammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.
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Submission and Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:

1. Authors agree, accept, and warrant that:

1) The submitted manuscript is original and neither has it been published nor made
available in any form elsewhere before.

2) The Editorial Board reserves the right to evaluate the submitted manuscript and
is not responsible for its contents nor accuracy.

3) Any opinions included in manuscripts belong exclusively to authors, and the
Editorial Board does not have to agree.

2. Authors can submit their manuscripts to the Online Submission System of Chulalongkomn
Law Journal at
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

3. After the authors have submitted the manuscripts through the prescribed channels,
the Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

4. The Editorial Board will assign referees who are experts in the relevant field identified
in the manuscripts and send the manuscripts to the referees to review.

5. Having reviewed the manuscripts, the referees will provide expert opinions on
the quality of the manuscripts, such as academic errors, use of language, content
comprehensiveness, academic quality, clarity, importance to the relevant academic
field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.
2) Revision is mandatory, and the revised manuscripts shall be sent to the Editor-
in-Chief to consider or returned to the referees for further review.

3) Not accepted for publication.
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6. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the referees for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the referees (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

7. After receiving the evaluation from the referees, the Editorial Board will perform a
final check of the manuscripts before proceeding to printing. The Editorial Board
reserves the right to check, revise, request for additional information, and perform
formatting in accordance with the prescribed style. The Editorial Board may request
the author to perform additional revision if necessary.

8. The Editorial Board will publish the manuscripts that have been evaluated as
“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the referees for further review”, have
been revised satisfactorily, and have been formatted in accordance with the prescribed
style. The Editorial Board reserves the right to determine the order of publication

in the appropriate occasion.
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