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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing

recommendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published twice a year.
Issue 1 March

Issue 2 September

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the
following categories:

1) Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction
and contents, which are divided into main issues, subordinate issues and conclusion.

2

~—

Research articles must be based on legal research and illustrate one or more of
the findings from such research in a systematic manner. Research articles should
contain introduction, illustration of the importance of the issue, research objective,
hypothesis (if applicable), research scope, expected contributions, related research
or literatures, research methodology (such as population, sample, data collection,
data analysis), research findings, conclusion and recommendations.
3) Case comment is a commentary piece that analyzes or criticizes a certain court
decision.
4) Recommended thesis is a commentary piece that recommends a master or doctoral
thesis.
5) Book review is a commentary piece that recommends a book or a textbook in law.
Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the
responsibility of the respective authors, with which Faculty of Law, Chulalongkorn University,
Editor-in-Chief and the Editorial Board do not have to agree.



Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English

language.

Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process
by at least two qualified individuals, whom the Editorial Board carefully select owing to their

expertise corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn Law Journal is published in the following formats:

1) Printed, for the editions published from Year 1 to the present edition, which can
be accessed at Princess Bejaratana Legal Resource Center (Library of Faculty of Law,
Chulalongkorn University) or by purchasing at Law Journal Department, Faculty of
Law, Chulalongkorn University through annual subscriptions or a single purchase.

2) Online, only abstract of published manuscripts, for the editions published from Year 36
Volume 2 to the present edition, which can be accessed at the Chulalongkorn Law
Journal website. Chulalongkorn Law Journal is currently in the process of collecting

and uploading previous editions from Year 1 to Year 36 to be accessible online in full.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

The theme of this paper is to identify the liability of importers of defective or potentially
defective pacemakers and defibrillators in Thailand. Defective lead wiring can lead to serious
cardiac injury, such as arrhythmia and possible death. A shorter-than-expected life span battery
or defective magnetic switch can lead to the necessity of preventive surgical operation to
remove a defective pacemaker or defibrillator and to replace it with a new one. The paper
discusses liability of manufacturers of these two medical devices under tort, product liability
law and the Medical Device Act in the United States as it has the longest experience grappling
with these problems. In the United States, stringent approval of the design by the Federal
Food and Drug Administration immunizes the manufacturer from strict liability. The paper
also analyses German tort law, as well as EU and German product liability laws and German
Medical Devices Act. Then, it explores liability of importers of these two products. Finally,
the paper examines relevant Thai laws, including tort law, product liability and regulatory
regime of the Thai Medical Device Act. The Thai Medical Device Control Division of the
Thai FDA does not perform local examination on imported pacemakers and defibrillators.
The approval process is only on documentations. It concludes that Thailand should not
follow the experience of the United States with regards to accidents caused by defective
lead wiring, and should follow the experience of the European Union and Germany concerning
the interpretation of “defective product” and “damage” with regards to the surgical expenses

for replacing a pacemaker or a defibrillator that has not malfunctioned yet.

Keywords: Product liability, medical devices, design defect, manufacturing defect, damage,

compensation

fiugneu 2562 3



NIESAGVING PEBINTRIMANGFY

Ui

Mé’qmﬂﬁﬂizmﬂ"Lwa“Lé’Suﬁmmé’wuqmmwnﬁmﬁy'qLL@iﬂhWé’daaﬂﬂﬂaﬂﬂ%"'qﬁam (industrialization)
Dusiugn Lﬂi%ﬂgﬁﬁ]ﬁuaqﬂismﬂlwaﬁﬂ"nit,ﬁnglﬁuimehwial,ﬁaa qunspidhd we. 2555 swiansian
saliusemalnadulsamaiiisglduunansdeudiegs Tull wa. 2561 naldderuoszens
aneguszann 7273.6 wisoyanigeel’ Turaeiivssmdlneiinassydulmaaegha midouas
WaumelulaBnanisunndluussmanneg Tneawzetdslulsemagmavnssuns uaniiavaneli
Fanfrmiiduethanngy darlmudunandmilulssmelnensemindadosanuddy
Ypsgun oL ﬁﬂ,ﬁlﬁmmméfaqmsmmgwuma%’nmwmmaﬁqa‘ﬁuuaxLﬂéaaﬁawlammwwé
viumﬂiuia?ﬁnwﬁma yiuasfoaniy Uimauﬁ“*umiﬁ'ﬁmﬂlmﬂswﬂaué’a&Jﬂssmnsmmmﬁﬂmu
wniu? mammumLUuLsawﬂ,mmLLiJan“lamml‘umEf[,um'imLLaiﬂmmeWﬂuvaamLLqumawu
wmmaqmmmﬂsamaLwaﬂuUiumﬂlwwmammnmu ama"LinmuswwamLﬂsamauwwé‘luﬂi.,mﬂlm
Senuaansnfiesaneiediemamsumdiug ity wu qellewmd veendaen gaiunde Wusu
yilusunalnsfesionmstdededomminnisssnegeiuiesay 85 ypepuFesnTaIn
YpIUTEVA mﬂm’ié’mmmﬁtﬁw'eNLLa:Q’U’%msqaqmaw?ﬁ’wLﬂ%"mﬁaLwaéixﬁULmeﬁwﬁqmm
Usselnenuih fnmshdnedesnseduidlauagiaiasnseanilannussmeanigendn glsd uae
3 Pldannsemeliiuouasliinesiniod UsindlnefiosiiotRmminiumisdgpunmdes
yourtodounmdtiaesiadeuinsmivey fuuuszaunsaivesUsyindanigewdng Useine
wosull uazannmglsviasduussloviieuszmalng

1. ngruneauUaanfsvesdudn waznguuieauiuAnlundaiueludginsmig
LATHEND

npuaneauUaenfevesdumi (Product Safety Law) 19U NQVINEET NQWANBRWMNT NGVTE
wiaaslounme uavngraneenuiuislundasiasiodlunmraamesshauresssuuATygiauuUe

3
=1

nalanana Tasausauanaudugunmlansl
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2 Rarana Phanudulkitti, “Country Overview: Thailand,” Journal of Medical Device Regulation 9, no. 3 (2012): 83-89;
“punen 15 U m'l-umuawmwaulwa 7 anthidduftonsiannussmalne @#rensle), whiadle 2 fueneu 2562, https://tdri.or.th/2018/
01/%E0%B9%8%healthcost/.
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" The Food Drug and Cosmetic Act 21 USC § 301 et seq.
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1 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions
of the Member States concerning liability for defective products, OJ L 210, 7.8.1985, 29-33.
" The Act on Medical Devices of 2nd August 1994, Federal Law Gazette |, p 1963, Section 9.
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* Request for a preliminary ruling from the Bundesgerichtshof (Germany) lodged on 19 September 2013 — Boston
Scientific Medizintechnik GmbH v AOK Sachsen- Anhalt (Case C-503/13).

¥ Request for a preliminary ruling from the Bundesgerichtshof (Germany) lodged on 19 September 2013 — Boston
Scientific Medizintechnik GmbH v Betriebskrankenkasse RWE (Case C-504/13),

AuBNeY 2562 13



MIASAGUUTY PABINTAINTINENEY

WfloasunAnsdndnuag 20,315.01 gl wazAnsnwIdUaeuendn 122.50 gls 910 UM G. GmbH
a A .. - o - o o a 1 a
& Co. magumm’tumm Dusseldorf WasuLUasAfininsiAgfusuduadulrunauues
Aatugiu Tneddlrsiaethsedudnuau 5,920 glsuavaendelifiuuienussiugunim USWN G. GmbH
& Co. qwﬁifﬂﬁwﬁwmmmmmaq:ﬁmﬂiﬂé’amaqaﬁimﬂaw (Bundesgerichtshof) A1agRSIIUNAN
o o w o a 4 Y el o 1 ) | . o
galeaannmglsufiddnduneiiunisinnuminaudigaunnses (“defective product”)
warAUdeYNe (“damage caused by death or personal injuries”) ude 1, 6 (1) hag 9 (18)
99049 Directive 85/374/EEC

snagfissamesanamglsuldinduei C503/13 and C504/13 fanavaunifieniu laedadud
(mupuiumengrnsvesiiuinwngrinevesrnaglsy (Advocate General) Tuussifudiniladn

fufn WU wdesnszanile dadhgaunwses laghisududosiigaifisaudigaunnsosesdiusi

v v
a o |

Suthuae winnuidudiudududlunguidesivauiildnsamuaudigaunnies Ml enadl
ﬁ'}ﬁmauﬁ"ﬂna"lﬂmaﬁﬂﬁaﬁqmsv‘hmuuaxmmLﬁawaqQ’ﬂ'gU%Q'L‘B'Lﬂ%aﬁauwwéﬁqnénﬁ iU

a 1 '

o 1 v Y ) d’ w )
aenirieesdieszfosinmsgiunnnasndege® dauussiiuiiaes madndui dri1 mnudemny

o/

Suiloanmnmumerienmsléuundutiagiesirmeiane lnemidinguszamlunsiunses
') v a W | = A a o { o
?yzmTwLLazmmﬂaaﬂnwawuﬂmn AL EEERINaIS IR A ETARINNNSHFRLRDYN
J Al o | W ° 2 | o Y § a v | W w '
Lﬂ%mmmqmmwsmaanmngmﬂu,axmLﬂsaﬂ,mﬂﬂumgﬂ'ml,mum%mLmuma WINNSHNFIRAINGT

o & - a ! = A 99
ﬁ]?LUULW@LLmTﬂ?WN‘UWEﬂU AWIDIVDILAIDIND

magfsTsLnareUssmAgesTifwindunuuumentsim e sagisssuglsUliuiem
G. GmbH & Co. Foedulinviaasnd osinumgragessenis nanfe (1) Aufmesiiauduud
fflenuthgaunwiasnude 6 (1) vas Directive 85/374/EEC wazdudusedlunduausiignSentiu
ludszinmanigaisn Frfududvesnasiienaudumandelsild (2) aldsrelumsindn
\iothiordeumeenatnsneme B wae W udninenefedwiladrludu “anudems” Sufinan
psevRensuIniunuesvaneveste 9 (19) 109 Directive 85/374/EEC Aifvualiusuiuan
fossuRnaldandeny

Aifauiui nnefiviseeaistiuludsemmanigenin malulssmransgeninmasgiivnn
wansnsluanemalulssimaeesail nanfe malulssmeanigawiniuiaedndud duaglides

o & -

o I Y) < @ a a vy o %
UNAYDU Lua\‘ﬁ]’mtﬂiadﬂimuwﬂﬁlLLasLﬂiadﬂsmﬂwﬂﬂuﬂﬂmﬂm Lllalﬂ“']ur]'ﬁilﬁﬁ]ﬁ‘ﬂa\? FDA ua3

e

kAnarlEsumnuAuAunmsgnitesiedlisuiiniianaluaiaziin

% Joined Cases C503/13 and C504/13 Boston Scientific Medizintechnik GmbH v AOK Sachsen-Anhalt — Die Gesundheitskasse
and Betriebskrankenkasse RWE (Requests for a preliminary ruling from the Bundesgerichtshof) paras 39, 40, 43, operative part i

% |bid, para 47.

2 |bid, paras 54, 55, operative part 2.
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Abstract

One of the interesting services businesses for small and medium-sized enterprises
which has potential for investing directly in foreign countries is Thai spa business. Not long
ago, it was recently known in Thailand about 20 years ago or since 1998, Thai spa business
has become increasingly popular with the growth of the domestic tourism industry including
health tourism which has an important part of the spa business. Expansion of Thai spa business
to foreign countries seems promising, particularly to the People’s Republic of China due to
its large population and consumption, not only by Chinese people, but also foreigners.
However, there are still obstacles to direct investment to many Thai entrepreneurs that should
be supported by using legal tools, measures and relevant government agencies. One of the
important factors that can solve the problems mentioned above is the policy of the government
that promotes and supports foreign investment; therefore, the government sector needs to

play a significant role in supporting foreign investment in concrete ways.

Keywords: Thai spa, spa, foreign direct investment, Thai spa in China
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Abstract

The German legal system is unigue in recognizing the legal right to same-sex couple’s
relationship. Although the value of the institutional marriage as union between man and
woman is recognized and guaranteed the special protection from state. In another dimension,
life partnership, non-marital status for same-sex relationship is recognized and protected as
well as marriage. The Federal Constitutional Court of the Federal Republic of Germany plays
a vital role in the protection of legal rights to same-sex couple’s relationship through a court
decision recognizing that same-sex couples have the same rights and duties under the various
statutes as well as heterosexual married couples. At the same time, it may be another
important factor that has contributed to the extension of the right to marriage to same-sex

couples in Germany, apart from other significant social and cultural factors.

Keywords: Same-Sex Couple, Life Partnership, Same-Sex Marriage
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wa, 2499 iWasmnduundydgRlifives Rnnsdesuld W3 Douglas E. Sanders, “377 and Unnatural Afterlife of British Colonialism
in Asia,” Asian lournal of Comparative Law 4 (2009): p. 14.

2 Karin M. Linhart, “Decriminalization of Homosexuality and Its Effects on Family Rights: A German-US-American Comparison,”
German Law Journal 6 (2005): pp. 945-947, see also Douglas E. Sanders, “377 and Unnatural Afterlife of British Colonialism in Asia,”

pp. 5-7.
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3 Rudolf Streinz, “The Role of the German Federal Constitutional Court Law and Politic,” Ritsumeikan Law Review 31
(2014): p. 31, see also Karin M, Linhart, “Decriminalization of Homosexuality and Its Effects on Family Rights: A German-US-
American Comparison,” pp. 947-950.
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vVermehrung der Nation unter dem besonderen Schutz der Verfassung. Sie beruht auf der Gleichberechtigung der beiden Geschlechter.
Die Reinerhaltung, Gesundung und soziale Forderung der Familie ist Aufgabe des Staats und der Gemeinden. Kinderreiche Familien
haben Anspruch auf ausgleichende Fursorge. Die Mutterschaft hat Anspruch auf den Schutz und die Fursorge des Staats.)

5 Anne Sanders, “Marriage, Same-Sex Partnership, and the German Constitution,” German Law Journal 13 (2012): p. 912.
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®lbid., pp. 912-916.
" a3 1353 (1) Ussnanguunewriasesiudygidn “nmsausaiindumsdi@in gausaiivinilugradossensudu wmaan
ﬁaﬁuﬁﬂmauguﬁﬁuumﬁu" (Die Ehe wird auf Lebenszeit geschlossen. Die Ehegatten sind einander zur ehelichen Lebensgemeinschaft

verpflichtet; sie tragen fireinander Verantwortung.)
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® Jens M. Scherpe, “National Report: Germany,” loumal of Gender, Social Policy & the Lawe 19 (2012): pp. 162-164.

® Anne Sander, “Marriage, Same-Sex Partnership, and the German Constitution,” pp. 925-927, see also Russell Miller and
Volker Rober, “Constitutional Court Upholds Lifetime Partnership Act,” German Law Journal 3 (2002). ﬁuﬁulﬁa’fuﬁ 26 NINYIAY
2561, ?7n https://staticl.squarespace.com/static/56330ad3e4b0733dcc0c8495/t/56b97ea0ab48de38834ad584/ 1454997153457/
GLJ_Vol_03_No_08.pdf
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Abstract

The Civil Procedure Law of the People’s Republic of China plays an important role in
stipulating the trial of civil cases and civil proceedings for persons who want to acquire and
enforce legitimate things and rights prescribed by substantive laws related to civil matters.
This article examines the fundamentals of the Civil Procedure Law of the People’s Republic
of China in various fields, including the fundamental principles of people’s courts, basic
principles, jurisdiction, territorial jurisdiction, bringing a lawsuit, ordinary procedure and
mediation. This article found that people’s courts and civil proceedings are under the principle
of ‘four levels of courts and at most two trials to conclude a case.” The basic principles
include the principle of courts trying civil cases independently, trying civil cases based on
facts and taking the law as the criterion, equal litigation rights and the principle of honesty
and good faith. In general, a civil lawsuit brought against a citizen shall be under the jurisdiction
of the people’s court of the place where the defendant has his or her domicile or the place
of his or her habitual residence. In trying civil cases, the people’s courts shall follow the
systems of panel hearing and public trial. The parties are able to file an appeal with the
people’s court at the next higher level. Given the legal supervision on the judgment, people’s
courts, parties and people’s procuratorates are eligible to start the procedure for trial supervision.
Also, conciliation and mediation play a key role in trying civil cases, along with ordinary

civil proceedings and they can be made at almost every moment while trying civil cases.

Keywords: Civil Procedure Law, People’s Courts, Chinese Law
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# The Civil Procedure Law of the People’s Republic of China, art. 6.

# The Civil Procedure Law of the People’s Republic of China, art. 13.

P AR, REIFIAY, 2™ ed (Beijing: China Renmin University Press, 2016), p. 32; Shizhou Wang, Civil Procedure in
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P and B EE (eds), REFFIA, 8" ed. Beijing: China Renmin University Press, 2018), p. 58.

Ibid., p. 59.

7 \bid; Weijian Tang, “The Evolution of the Civil Procedure System of China,” Frontiers of Law in China, 7: 207.

* BT, RAFIFIAE, pp. 51-53.

* The Civil Procedure Law of the People’s Republic of China, art. 13.

* The Civil Procedure Law of the People’s Republic of China, art, 51.
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** The Civil Procedure Law of the People’s Republic of China, art. 33 (3).
* The Civil Procedure Law of the People’s Republic of China, art. 35.

*" The Civil Procedure Law of the People’s Republic of China, art. 36.

* The Civil Procedure Law of the People’s Republic of China, art. 119,
* The Civil Procedure Law of the People’s Republic of China, art. 48.
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 The Civil Procedure Law of the People’s Republic of China, art. 120 para. 2.

¢ The Civil Procedure Law of the People’s Republic of China, art. 123.

* The Civil Procedure Law of the People's Republic of China, art. 125.

 The Civil Procedure Law of the People's Republic of China, art. 52.

® The Civil Procedure Law of the People’s Republic of China, art. 52 para. 2.

* Interpretation of the Supreme People’s Court on the Application of the Civil Procedure Law of the People’s Republic
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™ The Civil Procedure Law of the People’s Republic of China, art. 53,
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" The Civil Procedure Law of the People’s Republic of China, art. 39.

 The Civil Procedure Law of the People’s Republic of China, art. 39 para. 2.
 The Civil Procedure Law of the People’s Republic of China, art. 40.

" The Civil Procedure Law of the People’s Republic of China, art. 42.

" The Civil Procedure Law of the People’s Republic of China, art. 43.

™ The Civil Procedure Law of the People’s Republic of China, art. 134.

" Shizhou Wang, Civil Procedure in China, p. 27.

™ SRI4E, hEERES: Concise Chinese Law, p. 253,

" Shizhou Wang, Civil Procedure in China, p. 27.

% The Civil Procedure Law of the People’s Republic of China, art. 149.
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® vailo Lo, “Resolution of Civil Disputes in China,” Pacific Basin Law Journal 18, 2 (2000): 154,
¥ The Civil Procedure Law of the People’s Republic of China, art. 152.

¥ The Civil Procedure Law of the People’s Republic of China, art. 155.

* 423048, o EEHE: Concise Chinese Law, p. 270.

% The Civil Procedure Law of the People’s Republic of China, art, 164,

% The Civil Procedure Law of the People’s Republic of China, art. 168.

¥ Shizhou Wang, Civil Procedure in China, p. 34

% The Civil Procedure Law of the People’s Repubtic of China, art, 169.

¥ The Civil Procedure Law of the People’s Republic of China, art. 170.
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Abstract

This article aims to study delocalization theory and seat theory in international
commercial arbitration because such theories have different perspective on the issue whether
or not, when parties select particular country as the seat of arbitration, the courts and local
laws of that country will govern the arbitral procedure. Delocalization theory argues that
arbitration proceedings should be free from any intervention by local laws and courts of the
seat of arbitration. Only domestic courts and laws that can intervene are the courts and laws
of the place of enforcement. However, there is another concept which is called seat theory
asserting that the national laws and courts of the seat of arbitration have an automatic
and legitimate right to govern arbitral proceedings when the arbitration takes place in their
jurisdiction. This article argues that it is inappropriate to completely separate the two concepts.
It sounds reasonable to recognize autonomy of the parties, principle supporting delocalization,
as the core of arbitration, but in some circumstances, arbitral tribunals need assistance from
local laws and court of the seat when the arbitral system and arbitration agreement are
ineffective in practice to resolve some issues, so the local laws and courts of the seat of
arbitration are required to ensure that the arbitration procedures are effective and achieve
their goal. Therefore, it may be better to acknowledge that both concepts should work

together.

Keywords: Delocalization, seat of arbitration, lex arbitri, party autonomy, court of enforcement
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Tulsmaay fnavresUsemasuanarnduuandaanUssinaiulagliieinausiSentadenimasy
SyuSoswazfasssudunvesUTsv1vureIlseinAny 51’:1ammﬁqﬂdwﬁahjaumiﬁa~°h7|’nmﬁmau
mmmm‘uaqaucyﬂmmmmwaqmaﬂiumﬂwaumﬂmmmmﬁmaamawnwul,ﬂumimlﬂ (erga omnes)
ﬂ1awﬁwuqﬂumﬂmmﬂuamumﬂmmmﬂTimiua'wﬁvm“Wm’im'nmwmmmaqaumﬂmmmmimsuwa
Tsrulutsumenasmuviel Tnemnldunisdasermuasuidouioouasdasssusunvesssnuy
Tudssmanuudn mwmuuﬂmsm‘lﬁmﬂﬂm uanmnuuwm’mummaammﬂwmamamumﬂmu
wﬂumwmmmauiyﬂmmmms (court of enforcement) annsnveyiuLasIdufunUes
aum’ﬂmmmmiwmLWﬂaauimamawauigﬂmmmmimaEJ (court of the seat of arbitration) &siina®
ynnEadeswmszisuiinenaaz nm{]mmmm‘tuLLuuauluﬂﬁmﬂumwmmw Goode na1ild
meﬂumimLaiﬂwﬂizmurmangﬂmmmimmeﬁmﬁmwawwwwqumlmaaﬂLLa.,mmuﬂu
Tumseniiunssuaunsiinaldtesuld Lilddunsiaenssuunmseygiaganisauriilinssuaums
delueganns

% Roy Goode, “The Role of the Lex Loci Arbitri in International Commercial Arbitration,” Arbitration Intemational 17,
atiuit 1 (2001): 35.

2 pierre Mayer, “The Trend Towards Delocalsation in the Last 100 Years” W The Internationalisation of International
Arbitration: The LCIA Centenary Conference, Martin Hunter, 55153 (The Hague Kluwer, 1995), 46.

2 Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration (Oxford University Press, 2015), 597.

% Lanfang Fei, “Public Policy as a Bar to Enforcement of International Arbitral Awards: A Review of the Chinese Approach,”
Journal of International Arbitration 26 (2010); 311.
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@ wa od o = . R
2.1.2 unugeUAUINNAIENEUUAYUNaES Delocalization

Uwﬁzyzﬁﬁwviqngwmmwnﬁaﬁ’uaywqwﬁ Delocalization Aia aydgygileesn
A.fA. 1958 (New York Convention 1958) s1n31 5(2) vewydygsnanlidygRimauislseme
ﬁawﬂ’aﬁuﬁwéﬁm1Wumawﬂmamﬂﬁawﬂﬁmahjﬁ’qﬁ’uﬁn%mm‘lﬁ mnmseenfulaztsRuA Aty
TasengrneuazanuasuisuiosuasAasssusufvesUszmilulsumatu® wsenanatuayy
i) Delocalization Imaaumwmlﬁmammﬂsxwlﬂ'ﬁ'ﬁ]xﬁ’qﬁ’uﬁﬁmmaqangﬂmmmﬂ%ﬂgwma‘uaq
Uszmanulunsiansaninaedadud "’I%Mﬂmaqaqzy'ﬂ,mcqmms‘lﬁw‘%al:iLmuﬁ%’lﬁﬂgwmwawixmﬂ
fieuanlanaimseo

¥

atalsfin mmﬁﬁﬁmmnLﬁmﬁ'ummﬁqmmaqé’mzmﬁﬁammw 5(1)e)
e‘?iqﬂ’zyzﬁai'\mau,viaﬂﬁzmﬂﬁazﬁqﬁuﬁﬁmmmaumwnimqaﬂnﬂiaw (may) Ufaslaltsdusntan
maqaumﬂmmmmsﬁﬂﬂLﬂﬂmauimamawawismﬂﬁaumﬂmmmmsﬁgﬂa&i” Imaﬂwﬁaﬁuauumwﬁ
Delocalization favmiiiuinnesidinanldmin “o1a” luldldei “fos” muumiﬂgmﬁlumﬂu
msusuwmamLwnnauimamamamiumwaumﬂmmmmimaamLUumaﬂwm (discretion) %9ea
Lmqﬂswmﬂmvmﬂ‘um‘tﬂnmsuENaumﬂmmam'ﬁ’mumﬂﬂwia‘lmlm” Tuvaiziheftaduayumgud
Seat Theory mm'mwmmmmnuuaummaawmﬁ‘lun'ﬁLwﬂaaum%mmaqauzgﬂmmmms‘lmmma
maqﬂsuwmwaufyﬂmmmmsmaa muuummaLLmUsvmﬂ'vmwmﬂumwﬂmmautyﬂmmawmiwmi
Lmswmsmmaummmamawsxmﬂwaycg'ﬂmmmimaqma”

memﬁLﬁuﬁaaﬁuﬂwaﬁaﬁuaqquwﬁ Delocalization ey 2 wa
winnaUsENuINAe 1msn 5(1)e) Tiludnuasillineninlaglddiin “may” uWnuiiagldrnin
“must” 138 “shall” drfuudamnsisdaldfmuyssadiauteiulmauiossmed ss Caiy
msusuwumausyﬂ,mmmmsmmﬂgummumaLmiwmimﬂawaqmaﬂsummwauzgﬂmmmmimaa
mmwaﬂiumiwam dlefinrsanunms, 5(1)e) Usznaunvunns 7 Tueudygy ety mmsnmmm
Tdmmsn 5(1)e) endumyunquy) Delocalization twaenng 7 iyl wlmgzgwwmwm
audyqyieasn a.e. 1958 mi'ﬁ'%QnU%uI%’Lué’ﬂwmvﬁaufqulﬁﬂwaﬁﬁdqulﬁlﬁaamwsa%'uﬂiwiwﬁ
PNAVERTEANE meldngmnevesUsemeiianas mmﬂj‘ummamutyﬂmmmmﬂtﬂﬂjmﬂu e
mﬂwmimmaaqmmﬁmnumuwsnmmnﬂmﬂmaumﬂsuLwﬂmumﬂummmmmaumﬂmmmms
mmsn‘umUmwmmamumﬂmmmmﬂm LLm'mwmmuuﬁ]umLWﬂmaumnmamawivmw
aumﬂmmmmsmaamLLmﬂmu mmmmwmwam‘uLLawmumwmuu"l,mﬂumiaxLmngumauaz
muasuEsuSesresUstmefiasadudealsy

* Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), article v (2).
# Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), article v (1)(e).
* Roy Goode, The Role of the Lex Loci Arbitri in International Commercial Arbitration, wii 22.

* Jie Li, The application of the delocalisation theory in current international commercial arbitration, 5
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n3linguf] Delocalization way Seat Theory Tuayglamainisnisfseninsszine

uenneydynileesn am. 1958 dilnguaneuwsivuuivheeygilanainis
N19ANSENINUTZINA A.A. 1985 (UNCITRAL Model Law on International Commercial Arbitration
1985) FadusunuilumsensrmssutiydReynylanainis we. 2505 vasuszmelnede™ fadumuy
vgwd) Delocalization Tnelananal3lu UNCITRAL report for the establishment of the Model Law
dﬁmqﬂixﬁﬁuﬁn‘ﬂmngumaﬁﬁaGfaqmi‘lﬁﬂizmumiayiyﬂmawnﬂsLﬂuﬁaﬁzmn%ﬂﬁﬂﬁ'ﬂmqG] {IoN

=) lﬁl 3 i = d./ a/ { o o AU
nguanenely (local law) wagndndestyningg faziiaduduiswnainnsaiiunisidaiy
unUnyelRuvanguanenielu®

sglsfmnuiiindvinisunguuesi ngmanewivuulmiseyglaRaIN1sns
Fseninauseine a.a. 1985 Talldaduayuusingud Delocalization windu uddvaifuayunnul] Seat
Theory f7g Tagna1dnamsn 34 vaanguansuduuudveeyglanainisnisinsenitseme
A.A. 1985 wauswalimavesUssmaiiaygylagmnstegifinnousduavoseyglanannisls
mniddeulunuiivygiliuums 302

winaedinns 34 Lwiuwmmf:ﬁé’mamﬂgmwLL;JLLUU’j']ﬁwaqiyﬂmmmi
nsszninaUseme .. 1985 aduayunquf Delocalization sARdmgui] Seat Theory tadann
1957 34 ﬁ’agcﬁaﬁmﬁmﬂumﬁwﬁm6wmwaqma°uawixmm‘?iaqiyﬂm@mmscé?oag’lﬁLﬂﬂaauﬁﬁmm
ypsoyglamanslfianezilodindeulaiitvmslusnam 3¢ wihs lvmaluussmaginarildsing
mugunslalumsifinasusinaveseyylanainis fafuiatunistaveuansldisunovesma
ludssmeileyglaganismeglinsaaeusfnavesoyglanmnisifiamslunadeaiiu

uenantudedoudysrivhemssyiudefwmnsamusswihdauazaunnd
maa%’gﬁu A.A. 1965 (Convention on the Settlement of Investment Disputes between States
and National of Other States 1965 %38 ICSID Convention) dufludennasfeituayglnnains
sevnalinasvushaninassgisunsamuilinisatiuayungul] Delocalization wsizanasn 53(1)
wiveydayayrsianaidyef@inanig ICSID annulment committee whuflezifinaeusiduaues
ayglanamsle™ fefudaiuléan IcsiD SssuumemueunasnsnaeufivinreseysTanainis
Jurasues Tndhideonformauasngminsnidluresusemalayssmanianmunuuasnsieaey

v
o o

A 1 L4
Mavnveteynlanainishegnnels 1ICSID*

* Waraporn Thong-intr, “An Absence in Thai Arbitration Law: Interim Measures Ordered by Arbitral Tribunal,” wWidudle
November 2016, https://wcclawoffice.wixsite.com/official/single-post/201301/05//This-is-the-title-of-your-first-blog-post.

* Gabrielle Kaufmann-Kohler, “Identifying and Applying the Law Governing the Arbitration Procedure: The Role of the
Law of the Place of Arbitration,” /CCA Congress Series 9 (1998): 355

2 UNCITRAL Model Law on International Commercial Arbitration 1985 with amendments as adopted in 2006, article 34.

% Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID Convention),
article 53(1).

* Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration, 649.
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2.2 fa3salifefiungud] Delocalization

wiaeiivareaduagansundydRusnguanediatiuayungud Delocalization
uAfideAnsalfsiedungui Delocalization laesesimgufiasinlugssuuguainiauvinguane
(legal vacuum) tinnguaneiifanufiufindnide Redfern uay Hunter Tneeaoaosimg
Delocalization \Hudsilsifogaiauazlhiannsathluldlilunjin Feagiilugszungnanniama

y
[ PV |

nguane vananaududassresgivavlunisanasiy (party autonomy) Wundnfiddgualsldvdn
fiddnyiian syglananmsdsnsissgneunuasasasuldlaengranevesiger fiuduasihngrnele
TWeuguasegeunszuuNMIayylagansle™ uenniudsditnngvinefe Frederick Alexander
Mann fifluuaernuAnadefu Redfern wag Hunter lnawnufiesnisiiegueseyyilagainissening
Useine wnuasinayglanainissenineussmaaien uiifeeyglanainislulssmeaegfingzyn
ayglagamsfifessuiunsiuysemeladsememis fefunguaneEfarsanoyy Tananisuas
eavesUszwafteyglagainisieegiedndudesiunldmununszuiuniseygnlanainisiie™
wennty Mann Ssnanaisdnitlueudusieyglagamslisnavanidengrneuazmares
Uszaiioyglanannisseglfinmsionsuesiidviuassunafidewnandngunelisunely
wazngmnetufsnanngunsesUssmailayglanatnisteegiues”

pendlsfima uneaiiliifiuneu Redfern Hunter waz Mann ashewsa 3 Usms
Faoluil

Usgnsusn Feldudes Mann lallddildsdnunsiuisswesoygnlamanislullagiu
fitermufusewhassmmnnty sudesnanginvmuszdnvurvesgsieiimmiemiufuvaneUssine
oty ostumer eussemgiin mdudonssfuloinmieTBoysy Taganmadionindensld
nssuumssEiuteRnmlumanelulssva (domestic court) flenaldszaziaunuuaznszuiums
fenudavgutioandn®

Usgmsitaes Teldudswes Mann lllddiladmdnanuudassvosgfinmlumsnnas

I

MuBadundniivilfnszurumseugilanainislasuanudeumswginmanunsoivuanssuiuns
aylagansidles nlimauazngvanevesUssimanieyglanamsssegidnnunsnueanduney

@ 1

gasnsyuumsayglanansleuds fvihdudumsharendnenuiudassvesgfinmvlumsanasiu

* Ibid., 187189-,

* Frederick Alexander Mann, “Lex arbitri and locus arbitri,” Law Quarterly Review 104 (1988): 350.

% Frederick Alexander Mann, “Lex Facit Arbitrum” lu International arbitration, Pieter Sanders, U3313n13 (The Hague:
Martinus Nijhoff, 1957), 157.

* Masood Ahmed, The Influence of the delocalisation and seat theory upon judicial attitudes towards international

commercial arbitration, 412.
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msldvgug] Delocalization waz Seat Theory lusyanianainisnsArseninasema

Usen1sfiann gl Delocalization SsasoygalimanazngunevasUsemediay
Jasusinveseyglagansduunsnuedld Wedhefivuzafundosuelimatidudivinli
ﬁdﬁ"'quwﬁfrﬁﬂﬂﬁﬂﬁLaﬁmmmmmmnmaLLaxﬂQMmBmsﬂuaﬂN?;uL%q WeueUfiasnsnn
WsnUTBsENakaEngvANEYBIU ATy T sRsegwits astunssuiumseugnianannis
Hamsfingmnemuasrminaoueg Fbilddussuugmanmausisngugmad Redfern war Hunter
JEIHIN

venniudeiinivnisnviile Goode #3ansaingug Delocalization TuiGsauin
wirnszurunseuglananisazgnauaulnemauaen g vesUssinafios tidufininve
ounlamans udmavesUssmagsnanflaildflenuieriusugimmviegsnssuigfwmléviniy
wnghsla Usmadindrluitsaonifguieiludiaveseuglananiivindausguiniu®

unpraiilsidiuseiu Goode uaedlemandiud mafinzisdustraveseygTananis
onilmnulnddafudefinmnnnitmavesUssmaiieyglagainisisey mszdrdmindauves
yeraladeglulssmalaussmavileumnsanaiyaaaduilenudisiudiusgiulindafmands
wiu yeeatuoraiigfiduuigiuioyreatuoravhssinluussmeiuy Wud luvaeiimavesuszma
fouglanamiatiegodlalldfiaedniusmangrnetuginmmiedefimivwsizginmenaiden

!
=

UspimafiduiidwesoyglaganiadesnussmadudulssmaiBunansdgimmlallifidyed
visolussmaiiantuoyg Tananiseguaslumaufoatliléduhanuiidaeseyylagainis
Fouduanuitiifinszuiunseyglaganiaifiniuase® feshaty diivmdenysameaudy
anuiimaseugylanans inszuiunseyglagaimslumefofenslulfifstuluussmemuy
oy TanannsenaiinsUssguiuiivssmauseiuaudnssuanuiiiigimvannsadunilan
gonmnnnd FeduudrlumeoR anuiifmesoyglagainstunssusunseyglanainisens
Lyildfianudniusiuedauvias

= 4 2 a . . & v da o v o
yndinanunviviunaziiuimg el Delocalization Wundniilegaisuazlaumsenu
v 1 A LY ey L) A L
TunnteyglenainisnsmssninUssaiiasnivaeafuasvansun ey Auisng vanenatuayu
nguifinan maudesniunanuiisyiinsisdfed mnnuiuldngud Delocalization Wuwuu Pure
Delocalization Taglilsfinsunsnuesainaauaznguuneveslsemaiiayglanainisniegiaay
nelifammumnzauLinszuunseyglasanIsmMsiszissmavielsl neufingnoumnuilld
Ko & v - = & ada a | - : .
UVANULANTURDINITNNG ) Seat Theory FUTUVEUAVIHLNAALANGANIINNEYS Delocalization

Tuseazdunsialy

* Jan Paulsson, Arbitration Unbound: Award Detached from the Law of Its Country of Origin, 57.
Y Roy Goode, The Role of the Lex Loci Arbitri in International Commercial Arbitration, 33.
™ Jan Paulsson, Arbitration Unbound: Award Detached from the Law of Its Country of Origin, 54.
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3. nqud] Seat Theory lusyglagainisnisdinsenineuseme

Seat Theory \HunurAndafuduwesioyglaganimsegniglingmneessse
fleyglamanmatseginazngmnefinanazndunissdefiusuaureudiengmng (egality)
LazANYaUsTTY (legitimacy) THurnszurunsauglanainmsuasiineveseyglanainis®
Fothudmguiitaduhmanangmnevesssmeiioyglagamsnsogiavssureusssufiagdan
muRunszUIun ey aamsldufidonsyuiunisouglagansieduludssmaiy mnlid
nonsvesUszmaiieygTanamssaeglisiunaly assurunisoyglasainssywinesemadiy
fdunislulssmaiugenlsimeusengmne® wquidgnatuayuie 3 wesa feeluil

:44” Vo Y LV a <) s . R

wgnaUsENIswIn neillisunsatuayunnndngrunvetulneduvessy (principle of
state sovereignty) Fsndnilmsnsernuludaszuarauduysanmeesizedules ndniifaesi
SeuIgegeTvAIURNYNdmnesIinulueaaveInu” duliumnnszuunseualanaINIs
Weduludszmela ngrunevesUssmatiugonsieaduniiedose dodyaoyglenannsimilouiu
v o = a R I o Y] 45 v & Y
fudyyviag WasesiinaldUduldnvradialingmnanielulinissuses® dwuudingmnanisluves
Uszinafiouglanannsssegdosansnsadnanamunuuaindedindenssuunsoygylagainisla
ATUWININeaNN MaeveUTEImnAtUReINTS "

wmaUszmaides nguunsuasmavesUssmaiioyylanmmanieginnudinysonis
Fufunszurumssyglagainanagluuisnsditelfinszuaunseygianainisdiiuluegad
UsrAvBam ganmdndudomenuismiesnmanaenguunsvesssmeioyglanainseog
(unumdugatiumunszurunseylanains (supportive role)” 1wy gimmiheladhevilions
Vil hodiysy revey Tower s bifina Lo 0een Tl g s vrger muny Tursali vesUssm
faugnlanannismiegazidnutisdnduindedyareyglagainisdananinaauysaliazannse
Tidulivielsl venmndulunsdfigiwmingladendafiasliseudenougylagamaviegfnm
faaovheliausonnasiudeneylaganisiduassfimvlaildnnastuiaglivdninusilaluns
Beondeyglagainis mavesUsmaiioyglanmnisisegoratuniisiteadetiedond

aygylanainis 1w’

 Simon Greenburg wasAfus, International Commercial Arbitration An Asia-Pacific Perspective, 66.

" Roy Goode, Commercial Law (penguin, 2004), 1170.

* Malcolm N. Shaw, International Law (Cambridge University Press, 2003), 572.

* Frederick Alexander Mann, Lex Facit Arbitrum, 161162-.

% Markham Ball, “The Essential Judge: the Role of the Courts in a System of National and International Commercial
Arbitration,” Arbitration International 22 (2006): 74.

" Julian D M Lew, “Does National Court Involvement Undermine the Intemational Arbitration Processes?,” American
University International Law Review 24 (2009): 496,

. English Arbitration Act 1996, 5.18 and UNCITRAL Model Law on International Commercial Arbitration 1985 with amendments
as adopted in 2006, article 11.
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n15ldngug Delocalization waw Seat Theory lueyglanainsnisinseninysene

unagnuhivaneafimauaznginnevesUssmanioygylanainsasegidiuieites
d oqu o a 1 v a & a
Wevilinszuaunisaygylanainisauisasiiuieluld afusnAe AR Cangene Corp v. Octapharm
AGY FagRnmildgymrfuintedygreugilanainisaunsalddedulivielyl mavesUsemai
auglnanisiegidnniiedeaasinduintedygreunlanainisanysaluasanunsalddedule
Jadifdsliginvusissnarayglananisiverniiunszuiunisdaly uenanntiluunensdiihdeduyan

al A 1 k24 U A ::l [ 4 1

auglagainisiinungueie AinmeiaieseremavesUseimaneygylanainisnsegitnanaiy
a v ow o . .50 1A w YRS o
frnsllél faiuad Dalimpex Ltd. v. Janicki™ Ssginmanasiuinaelduinmsvesandueyglagainis
wiilsdlofiadoRnmiu sgrelsinm Weiatedinm antussnanilétainmsluuds wdsusandy
Punevdvsuazmihivesanitueygylnnainsingnd (successional-body of original institution)

AR mienilsiosnslimavessemafioygrlanainisisegdisfanuussdnduiinssuums
ayglanainisannsasiuningldantusynyTanansiiduaniuiifuuevaviuasutiiives
an1tuoyglamainisiidaminsiuudlduiels madaduiilididunszuiunseygilagains
melsmaniuisuneudvsuasrihiivesamdusyglanansiitavihnsisuaslfiidunssuiunsdely
uenandesARINgT MauavngusevBsUsEmATioygTagmmakiegasidnantisvdeiiloodnns
oyglaganissesnseandidsduasestangn (interim measure)” wiiesdanzeylanainis
fisnuntlumseenddsduasesiiasildies wiluunnsdsnaiuffvoundiindsiosmeniu
frewdornmaluniseenddsiuasesiansnli wu lunsdifhdsiunsesinsafuitetuyanad 3
asfAnzayylanaInIResiesemavassamaiioyy lanamsdiegeanddsduasestans i
waeddaduesesiarmmiirnzeyglananissencsinalitfuianz fudRmmuingy liawaso
Tdsfuiuyanafianals

wipaUsEN15Tiay mausengvsnevesssmaitoyglagamekiegiieusuiuiieriy
guanszurumsayglanainislisndunisivegaflesssunazegisssn (unumdugifiugua
nszuIuAsELy gAY (supenvisory role))® Famsfimanesussmeitoyalagainsisegasidan
tuguanszuumssyglanansfemsdsninsamuruidveveseyylasamsuasinaey

AAmamnaTIInuIhnsaLiunssumseyglananstarengrinevessemean™ gnaduayy
e iuindunisaunisiilimavesUszafioyglanainisasegidundiduguanseuiunis

® Cangene Corp v, Octapharm AG (2000) 9 WWR 606, (u1a1n Zaherah Saghir and Chrispas Nyombi, Delocalisation in
International Commercial Arbitration: A Theory in Need of Practical Application, 272).

* Dalimpex Ltd. v. Janicki (2003) Canlll 34234 (1970 Henri C. Alvarez et al, Model Law Decisions: Cases Applying the
UNCITRAL Model Law on International Commercial Arbitration (The Hague: Kluwer Law International, 2003), 65.

*' David St John Sutton, Judith Gill and Matthew Gearing, Russell on Arbitration (Sweet&Maxwell, 2007), 7.0057.097-

*? Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration, 421.

** Masood Ahmed, The Influence of the delocalisation and seat theory upon judicial attitudes towards international
commercial arbitration, 412,

* Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration, 569.
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suglaganmamsziliunsdalenaldigfimniiuindfewesomaiensisaounszuiunisinrsen
! [ <y 1 s ! a aa = 1
vaseygy1lanansinlullaeveuvials dasevdnaniifinszuiu (due process) viali uazmmy
auglaganmsneadunan Baszuaiifiunsneluveusvesdodygreyglananisusolyl®
fMagu masguianansanigaiding (US federal court) Anduin minangayglanan1sufies
Llfinisleaaudaenan (oral hearing) Tunsdnfginmienilsfowaidunisindendnnisaiiu
nszuunsaygleanainsifuasduambiiinaeusdviaveseuglnnainise™

sathdahildluunsdmadunmsnuswesmauaznguansvessuvefioyg Toaans
fegitirudduarsitudielinssuiunseyglanmnismansasifunisdelulfegneiusyanm
uazussqingUuisasdreanisiasyalanaintstuinuieseruauitugualinssuaunis
ouglamanissuiuluegnegniemazimanzay aghdlsfiniy ffinanw Mance L. Sadugffinne

Y
b=l =

mafdnuviiUsemaavsanandnsliuansauAniiuiiedfungus Seat theory 91 mndaiengui]
Seat theory unauiuluanademadesonszuiunseygyilanainisld mszwirdudunisians
udneiudaszuasgimvilunsnnasiu (party autonomy) faduidlavesnszuiumseyrylanainis
ilesnginmidenldeyglagainslunsssfudefimmmnedomadnudmuansguunmslihe
nuadlasUnrnMsImInuaInAanely mneavesyssmailayglagansisegdanimsnuas
Tugundudaivayulinszuiuniseuglanainisannsoadufiudeluliegefivszavsnmdondu

'
a «

aana witreygelimavesuseimaneyy 1 lngaIn1TReegitINIAIUANATITABUNTSUIUNTT
suglagainsiiuaumstoududunserenszvauniseyglenainisnsizwiriuidunmsiane

9w L]

anwaulardafvainsseiutefnvinensldeuglanainis™

4. dawausuuglunsldvged) Delocalization wag ngui) Seat Theory Faufiulunszuaunig
ayqylanaIn1sn1sAsERdneUsEme

nMsRaIsIvg el Delocalization way M1quf Seat Theory UnAMESATALTILA
nénauidudaszvesgfinmlunisanasiu (party autonomy) Fadumdnnisiiadiuayungud
Delocalization Arsgnianfinrsandumen (core) lumsindunszuiumseygyilanainis iwnzany
Hudaszvosgimvlunisanasfuiitesdunszuiuniseygilagainisuagnsanunuinnisdi
unsnusrasmauazngmnenelufugairuvesnszurumseyglagamsiitliganmdentd
ayglanamslumssziudeimmuesnniumuiiasdennszuiunsmeluamalunsssiudofinm

atslsfinnu unarnildiuimndimsuulivg ] Delocalization Whuuu Pure Delocalization
Toglalllinsunsnuasainaawazngraneveslsewanieyglanainiseeiasanaliminlywise

* UNCITRAL Model Law on International Commercial Arbitration 1985 with amendments as adopted in 2006, article 34

* Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration, 587.

* Masood Ahmed, The influence of the delocalisation and seat theory upon judicial attitudes towards international
commercial arbitration, 412,
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nszuIuNsaygleagansmluuranumsaleyglanansinludiedldiuanutiemieanda
uazngunevesUszmaioyglanainisfieg elinszuiunsdifaqaasluld wu syglagainis
Fosemnuthumdonnaalisenddiduasasianm lunsdfisdahuiudasiuyaeattan Husy
Fofuunumussmauasngunevesssimafioyglagamsmeglugusidufaduayunssuiuns
aulana1nNTs (supportive role) Faliinrsgnuesdiu

uifiumumvesmatasnguanevesUsemaTieyg Ay lugus i ugaiiuayu
nszuIumsaylanaInts (supportive role) Pasgntanfiarsan uwivmasidiuiunumeesea
uaznguanevesUssmeafiayglagainisieglugiusiiiugifuauanssuiunseyglanainis
(supervisory role) Tngmsnsraasuuasiiinaeufinavasayyilanainismsgnirtaliuindige

wihilagyile Llasdie 4 wnka desialudl

wmaUsEnsusn eyglagainanensmssuinasemaiinalniineliiAnaugfsssu
Tuspsagudn é’uLﬁmmﬁ]Wﬂﬂﬁﬁ'mumawé'ﬂmmLﬂuﬁaiwm@:ﬁwm‘lumimﬂmﬁu (party autonomy)
meldvansananginmazdansvineniulunsivuanszuiunseygylanainis wu maden
fiszandusyalanainis madennguneiiastanldfunssuauniseyglanainis Wudu was
iosmngfiwmegluanusAduufiinddetu namnastufidoemilidnselonilfidsnomudui
ynmslafisnineiauesnuasfunadeurien dhetudeulisensudoaueiiu dahdamildimand
fdnwuzndunsnsiadeudinasassnitgfinmluieguda (check and balance)® uanaintu
uihiimssesianzeyglanansuazaimvlueusunalieunlananisiuds diwmidaiians
Tumsdnduseyglagaimsinuainufoiaulivnzanls sudunaidalemaligfinminw
Ustlonllfdsvesmilfedradiud donnifieusumsssiutoiwmmelumaudgfinmenalaildizuans
sndafieei®

wnNaUsEMsTies syglamainsnamsfssninsUssmalingzuaumsigisssaluiies
agudlunsseiudofinmmszgimvannsanunuamnmdidvavesoyylananisiungnus
Fhosanoylanansigivmvidenuilimiiunssumms nginasisRasaneyglamansdade)
fgAnmdenuldinidungnasidlesnlaesdmaseninsssimaseduigua (inter-governmental
organization) 14U UNCITRAL Jusfu v3esenlneantuaygilanainisifldesdnssguia (non-
governmental organization) %019 1 Intemnational Chamber of Commerce (ICC) #39 London

Court of International Arbitration (LCIA) ilusiu nginausifieanlaeesinisvseaniumeaniifinisussy

*® Dejan Janicijevi¢, “DELOCALIZATION IN INTERNATIONAL COMMERCIAL ARBITRATION,” FACTA UNIVERSITATIS Series: Law
and Politics 3, atuil 1 (1995): 68.
atslafinu UisLﬁuﬁ:‘imizmumsau:yﬂmmmimmmémwmmqﬁﬁﬁﬂﬁmuﬁ'mmLLé”Jﬁuﬁé'amﬁﬂuu,ammmtﬁuehﬂi
astnenfremaiuidentu fdlgmennilighsssuiierainduld wieglsimumeuilidnussilaoninsuudlasordommuaiindrigne
Tuunenny nssuumseyglanansfiannsasnnsarmgissaduiiedddlussdunia

* Jie Li, The application of the delocalisation theory in current intemational commercial arbitration, 8.
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ninmtuiuguildfunisseasulussfuuiunma é’aﬁungLﬂmﬂﬁéﬁnﬁntiauﬁmmﬁmqﬂusxﬁu
WA (high-standard international level) uenannify anisuaygylanainisdiulnginli
arwddyfuiFesaugisssulunsdidunssuiunmseygilaganisegudaiilofiniseanngunnst
wildiunseyglanamsmelfantuvesuieliginmdaduilivinsinaudeliuuazndun
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wepaUszEnsTia unumesmaLazngvsnevesUssmaitaunlagainisceglugiug
Adugifuguanszuruniseyalanainis (supervisory role) Tnsmsidilunsiadeuuasiiinaou

Y
%

o & o o & o o & .
Anduaveseyaleanan ndunisyharendnanuiungauesdi@vinveayylagainis (finality
principle of arbitration)®’ {efaE1anTaYeINTEUIUNITEUYNIARAINIABAITVINYDIDUYIANAINTS
\Huilgeuaziinagnitusewineg@inm (final and binding) nssuauntseygtaarnislailifiamanlid
msgussalfiamesaygnlagaimstemaneluvesUssafioygilananisiels? udlaevily
| - w Y ) - o v oo & ° o &
drefuiafdnmidoaniadounsdiduddvinvesaygyilanainiseanlunsevinaiefiunves
o o [ a € a v ! - v L4
sy lemannsisrduuufinddunulaensSeseremaressssmanoyglanaimsaeglinsaaey
a o & v o & Y] - |
wazinaoufivaly AstunsdunsnueweimavessemanauylagansiiegitenTIRdaUaY
iinneumdviavotayglanain1setaindinuardiiunsdifuddnauaziniulunisiais
wdnauduiigavesidainvaseyailanainis®

waKaUsEN137a unanadlalldmneauimdnaududassvesginmlunnsnnasiy
(party autonomy) Tunszviumseygyilanamsasdudasyosidude nssuaumasyglanains
Snadasgnamraaeuld uimshialiignasaseulnsmaresssmaitazSaduddaveseygylananms
whit Tnevhly anavewszmaiinwd aﬁuﬁﬂ%mmaaausyﬂmmmmiwﬁmimmswaaudflﬁﬂ%ﬂmﬁ"’u
Iasongransuazaauieuiestasmmenuislsinoufiostedusunnld wnnlside maszady
fnduaiulyl wasilofionsanweluanam 34 maqngwmmmmewmaaumﬂmmmmsmimiumw
UsswA a.A. 1905 AlFernamavesUssmaiioug Tnnansfegdnneuriavesoyglanainms
sxwuhiidnuazmileutuiumeluues 5 veeydygyiesin a.e. 1958 s nnamavesszne
'ﬁ%ﬁ’aﬁuﬁﬂ%mmmaqawﬂmmnﬁ”L:u"Jqﬁuﬁwfgﬁjm‘uaqaqzyﬂmmmﬂﬁ"“ Ly ngwmsﬁu’qaaqaﬁu

% Klaus Peter Berger, Private Dispute Resolution in International Bussiness: Negotiation, Mediation and Arbitration
(The Hague: Kluwer Law International, 2006), 1689-.

® William W. Park, Arbitration of International Business Disputes: studies in law and practic, 149.

2 Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration, 569.

 Matthew Secomb, Shades of Delocalisation; Diversity in the Adoption of the UNCITRAL Model Law in Australia,
Hong Kong and Singapore, 129,

% Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration, 582.
PNMIANWATHUT AUMRATINAT 30 YBangrInEuLLUUI Byl INIssEwhesEne A, 1985 l¥Euematesysema
ﬁaumﬂimmmiﬁ?ﬁagjvﬁnnauﬁﬁu‘um“umaq:yﬂmqaﬁmiﬁé’nwmsmﬁauﬁuﬁumLwﬂummﬂ 5 wesaudynniiesn A 1958 M¥guna
enavpsziveTnztfudtnaveseygTagamshitifuidvaueseyylananisly sgrlsinm snas 5 vesoydygniowein an.
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fudosnilaumiiviiousulunisinsanassaeuddvisveseyglanandslifiaruduiy

'
P

Pdeslirmaresssmanioygylanaimmetidiinunsnusinsnseudieutiumaressemanaz gy
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Frumguatdusensiady unmnuifadiuinunumuesauazngmanevesssine
foyglagamanseglugrugiiugiiuguanssuruniseugnlanaims (supervisory role) lapns
ns1vdeUafinoaufinveseyylegaimsmsgnafnlsinnfignuinfiaeyinld unumluansdy
frinfuguanssuaumseuglanansuansenuruvtumaduimivayunszuaumseyglananns
(supportive role) wszunumidudatvaylilshitlinszusuniseuglanannsldlald winduidu
nstaeldnssuaunseyglanainisanunsadidendiuasussaminfldlaeldnguaneuasenaves
Ussinaftoyglaaimadegiduudlviounmsasesnseuiunisoyglanains sz funumidy
p}fﬁ’ﬂh”'uQLLanizmumiaqmﬂm}mmﬂmmwﬁ"lmmwaammsLﬁnﬂauﬁﬁ;mmmaqaqig'ﬂlmmms
vasrnadssmeTieyyinsmeiedearelifsnanssnusevdnmsdfuiessmveseynlananms
i véneBuiiamoshinaesoyglanams s uaveadwadesenssuiuniseun lanmns

Tavupzavldmdauasnsruaunseygtanansiaadisiduundeluuay liial iy

GEAY

ngf Delocalization Wunguiifimsiidestunalumeyglagaimsnisseriessma
Tnegilufetunguiiiuesiinssuiuniseyglanainisesiidass Usannnisunsnuesainma
wazngquanevessuvaiioygylanansiey fifissmauazngansvessymaiiveTdusunes
sy lanamaitufissidununsnuesnssuiunseyglanamsls oedlsfionuiiBnvilmguiife
ngui] Seat Theory filaiifushefuneui] Delocalization Tnefirriuiimauaznganevesussng
feygrlanansmegannsaduunsnusenssuiumseyglagainisld ynnTzUIUNSLARTY
TuRuumudssinany unavainereuandiiduimgud Delocalization anansairluldldasdume
UitRmseimmeuntiygRukngraneussveneainafusyunguifingm uwinsimeed Delocalization
liﬂ%‘luwNﬂﬁﬁﬁimalﬂﬁﬁﬁqﬁwwmwLLazmmﬁwﬁm‘ummaLLaxﬂgwmwaﬁUixmﬂﬁauzy,ﬂmmmi
Frogiaoranndaymlunissdunssuumseygilagaimsld feuudameanguidensgn
thanfnsanmugiulumsigluuensdiinssuiueyglagarnsiitiym ldansnsodudunisieluld

o s . A g = © o o & IR § v e
1958 fmusaimgiiuinnislirnavesusswaiastsdudiuaveseyglagamaoalitiiuAinaveseyglanaimsli lunsdifiema
Bl $ = o &
vawsumafisyglaganisitegiinneudtinnuaseyglagainis
® Ibid., 582, 624,
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L‘vi'n‘/“ia]w‘iﬂﬁmmzﬂismumiagmﬂmmmiﬁswumsmuqummaauﬁﬁag}'LLé’ﬂu@f’;LaanzﬂaUﬁ’u
mﬂ‘lﬁé’wuwmammﬂixmﬂﬁaigzyﬂmmnﬁmzaag}:ﬁﬂmcﬂiwaauuazLﬁnnauﬁﬂ“ﬁummwaqaqzyﬂmmms
wnsuiulloradunsharendnnsdidyuisusznisveseygyilanainis Wy wanauidudige
vesFivnveseygylanans iWud Sunsdmadesonszuiumseyglanannsnazyilimin
wagnszIunsvesayalanan s iusimundeuasliaunsalddeiuld

104 fugeu 2562



n1seyianimannsmsteduusziusenueydyyitanissausau
nqunasiusUsznsineafunsiuvusEndnsUssmanisenna’
Implementation of the Provision on Insurance under the
Convention for the Unification of Certain Rules for
International Carriage by Air

ada noalnaied

Lalin Kovudhikulrungsri

919713805291
AgIRmERS WINeIREEITUAIENS 2 OUUNTETUNT WINWITTUTUNMNIVIS [WANTEUAT NTUMHY 10200
Full-time Lecturer
Faculty of Law, Thammasat University, 2 Phrachan Road, Phra Nakhon, Bangkok 10200
Corresponding author Email: lalin@tu.ac.th
(Received: July 16, 2019; Revised: August 3, 2019; Accepted: August 7, 2019)

unAnge

oy iitenisnurungnasivislszmaieiunsiurussnnesemenaenne o, 1999
vio oydynyweusioea fdeundmuslissioadunlyifuudsemundidamsyssfudedufivme
AseuAguATIURnALoydyy weusiesa WeusemAlneddunfoydyyueussesadulusios
UiitRniusnadidet unanuiljnuiussmdlngldeynsdesnsussAudelunsvudimeeine
ssninUszmednundunguinglneednlsuasaenadesiuiiusnsdivialil lneAnyaindseianiss
oydynueusiesa emufiuvestininnsdeteunideinsusyiudy uasSsudisunguinglneiu
nnuunBYBIAsNTneydygweussea laun anaiwelsy anigewsng uauian uazeealwsidy
TulsepudegliUerulivihuseiude Ussinvvasdygnuseiudy Sunuluienussiudiy uasanasns
Uagiu

AdAey: eudygueunions, MIsurunseiniaseninaseme, midssiudy, mseyiinig

. Ha | s ar (gY) LY a < 3 d a
unaruifnulaaineideies “nmseyiEmudnmensivduusstuvmueydygiiensnunuagunasiuisssmaneiv
msfurussrhadssmanneina” lasuyuananeifnans wminerdesssumans Tl we. 2562,

ey 2562 105



NIMINGNNY PRNTAM TN

Abstract

Convention for the Unification of Certain Rules for International Carriage by Air, 1999
or the Montreal Convention obliges states parties to require their carriers to maintain adequate
insurance covering their liability under this Convention. By ratifying the Montreal Convention,
Thailand has to implement this provision. This article aims to study how Thailand implements
the provision concerning insurance into its domestic legal system and whether the
implementation is in line with Thailand’s obligation. The article explores the drafting history
of the Montreal Convention and scholars’ opinion towards the provision on insurance. The
article also compares Thai law with laws from states parties to the Montreal Convention i.e.
the European Union, the United States of America, Canada and Australia. The compared
issues are the persons required to insure, types on an insurance contract, insured money and

enforcement measures.

Keywords: Montreal Convention, International Carriage by Air, Insurance, Implementation
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A dl U s ! a
ienssIuTInnaEiUIsEMEAITuNsFUBUSETIIUsIATSOIMA A, 1929 (BydtyRyTIesYe)

! List of Parties Convention for the Unification of Certain Rules for International Carriage by Air, accessed July 16, 2019,
https://www.icao.int/secretariat/|egal/List%200f%20Parties/Mtl99_EN.pdf.
2 Convention for the Unification of Certain Rules for International Carriage by Air 1999, preamble. [Montreal Convention]

3 List of Parties Convention for the Unification of Certain Rules for International Carriage by Air.
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uaziisensiuilufaniueydyyroiue wilifimrlalueydyyosveuasiBansitofuduuddli
vissiudewsefuunliignifeonunsnsdsiuuuddiisefutousiognda wiluneafom
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$gonq Andefilimensunidosnsesyhnstudmiosennnenanunvesisialiiussfufvegudn’

Tutaeln.a. 1980-1989 Bin Cheng Fafumanmansddungmnseimeuazoaniailas
nsweuiulussiuuund Wkdnduidosnisussiustlunisuudmnseniauin Cheng ladiaue
Tuaudimumeianms fis 91 International Aviation Law Seminar of 1981 fliiles Tobago Mijﬂﬁx
West Indies uagdu International Law Association Conference of 1982° Iae Cheng leliausl
aufuiiavesfuudadaduandy Tuaufuiatuusnlifaudend iFamsusefusosuiivme
(adequate insurance) 'Lummxﬁmmi"uﬂm%’juﬁaaqL‘TJuLLmuﬁﬁmﬁqmmwnﬁuﬁwumﬁ’mﬁuﬂixﬁuﬁa
wazanuUindugavinelisguaresinsnstunadouszminsing (ntermational Civil Aviation

¥ o e

Organization - ICAO) Wugiufinveulunsdiniudemedufoitfisuuss

v

viail Cheng sanuuUsELUANYSURRA T doLTBafUNMSUsE Audtifloasemauulat
gidemeazlasunisvaiee’ doiauevos Cheng uaqmmLﬁ&lmaﬁ’wia@’lmammawiaqﬂﬂamauaﬂ
i nsdiedesdunn Sanudemederlasms wavupraiioguuiuia Wil feiaueves Cheng
iﬁﬁmmm'amLﬂuiﬂﬂauﬁmmﬂﬁiﬁ'ﬂlu%a Alvor Draft Convention Relating to International Carriage
by Air lui 1987 (Alvor Il) FaiausssuumnafuRRLUUARY wasfmusliaonsDudowisefuse
IinseumquAuTuRnaL T ey ilones Alvor Il Tifomlisnaannsrann 354 7 Cheng
weiaueluul 1982 Taessansitu Alvor Il seylilunns 358

“Article 35B

(1) Every carrier is required to maintain insurance or other form of financial security,
including guarantee, covering his liability for such damage as may arise under this
Convention in such amount, of such type and in such terms as the national State
of the carrier may specify. The carrier may be required by the State into which
be operates to provide evidence that this condition has been fulfilled by producing

appropriate certificate or certificates from the State concerned.

(2) Direct action shall lie against the person furnishing financial security pursuant

to the above paragraph, if the law of the competent court so provides.”®

sty Heutlesiin, mongialuifeanungmneeimmsendiessme (nqunwamuns: Tayeywn, 2545), 244,

* Sebastian Fernandez-Pena, “Aviation Insurance: A Montreal '99 Perspective,” (Master of Laws thesis, Faculty of Law,
McGill University, 2006), 53-61; George N. Thomkins, Liability Rules Applicable to International Air Transportation as Developed
by the Courts in the United States: From Warsaw 1929 to Montreal 1999, (Alphen aan den Rijn: Kluwer Law International, 2010), 18.

¢ Fenandez-Pena, ibid., 53-54.

! Chia-Jui Cheng, Studies in Internaitonal Air Law: Selected Works of Bin Cheng (Leiden: Brill Nijhoff, 2017), XIV.

® Draft Convention Relating to Interantional Carriage by Air: A Proposal to Re-unify and Revitalise the Relevant Rules, art. 35 B.
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wdnn1slu Alvor Il Tsdnanidugiulunissseydyaseuniess’ e ICAO 1eiie
Alvor Il wewnslifudeiavynisnisuseyuiwseuseydygveunieea’ lunmsdszyuiiiies
weusdeealul a.f. 1999 adfunuilsziudeidudnngunedisssygumeluguedfunansal
A International Union of Aerospace Insurers n1stsAulvuudevihuseiudeiluussglusiede 45
i =l 2/ a Vol os J
widlnseulmdlvsganadugiiiusnsallaeseyin

Article 45-Insurance

States Parties shall require their carriers to maintain adequate insurance covering
their liability under this Convention. A carrier may be required by the State into
which it operates to furnish evidence that it maintains adequate insurance covering

its liability under this Convention."”

Humuanansngenandnslékadadaunii f1d1 “State” msAsudu “State Party” fio
Thudouan 357 Hu “fgnd™ dedunnilldgnivluviuuisiiumnglude 50 wieydygweu
#3008 ai’;uﬂlmummjﬁulﬁﬁqﬁwmmﬁ o191 “into which it operates” z353ufaNsTURIUNID
1l Usgsmluiivseqildtuasi nudumeseydyguinasmnedsnsdldunnninnsdinsdusm®

FoonifesfentunsusstustlfgnideslestuidomFasssuummusuiniagl flusydyan
iesnUssnmenuiuiinsdodlssiusnsndeussiute warluseydygymounioea syuuauiulin
wluaosiy duiuilaesriuinlidiin lverdbssuumaiduigainnuiuin feiu dotnaiifdins
Ussynfing fio mnssuumnusuinduiiaoadumnuiuiauulaisisn fenadwmatuideussiudy
fiosthsy™® ognalsfinu SlRude Weuseusvaglsifnty mnudazanaunTzanian Uty
sehaneninUsetudfe’ uaraainesndousstufoandulunssiunnmdsuasyseiinsuld
Andevne’’

? Chia-Jui Cheng, Studies in Internaitonal Air Law: Selected Works of Bin Cheng, (Brill Nijhoff: Leiden), 843.

 |bid., XIV.

! International Civil Aviation Organization, “International Conference on Air Law," ICAO Doc 9775-DC/2, Vol. |, p. 1.
2 International Civil Aviation Organization, “International Conference on Air Law,” 28. [Emphasis added]

B bid,, 192.

" Ibid., 192-193

* Ibid., 85.

' |bid., 86

" |bid., 90.
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“Article 50 Insurance

States Parties shall require their carriers to maintain adequate insurance covering
their liability under this Convention. A carrier may be required by the State Party
to which it operates to furnish evidence that it maintains adequate insurance

covering its liability under this Convention.”"
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Uyl sgaAFesimunliguudendliBanisussiute umsimnsluadiams
yannvianeausiu Tneanunsaaguléidu 3 ngu Ae 1) nduiliviueusndundwesdiniessyly v
Whalen Saduituinuwnguanedunguanomsty Wi undydRfidumsienlaguiloauniuly
wagasun wnlgyeiRuasulovne omdumdyaitdudes “Didumena” (@bsurd)® dw Mercer

[
v @A

wiudn mstsduliivseiudetuuemandeaiuniaedydflilueydyy® way Maller-Rostin

windlidndudesdlueydygn® 2) nquitaiuayulifidosinanluendyn Wownidunsfuases

'
1 |

fuslam wu Cheng Wiudnazdedasmsaldrndee® Tne Weber wiud wnasnisiiazsiliuulad

¥ |bid,, 104.

* Montreal Convention, art. 50

» gulasydygiitonurungnasiuissmafnfunisiurusswinessmeneennas, 1. 50.

% Thomas J. Whalen, “The New Warsaw Convention: The Montreal Convention,” Air & Space Law XXV/1 (2000): 25.

% Anthony G. mercer, “The 1999 Montreal Convention — A New Convention for a New Millennium,” The Aviation Quarterly
(2000): 90.

2 Wolf Muller-Rostin, “The Montreal Convention of 1999: Uncertainties and Inconsistencies,” The Aviation Quarterly
(2000): 224.

* Bin Cheng, “A New era in the Law of International Carriage by Air: From Warsaw (1929) to Montreal (1999),” interational
and Comparative Law Quarterly, 53(4), (2004): 853.
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) ' S g o waM 1 @ 28 = . & 1 v way My
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2.3.1 é’wdwaamu (their carriers)

audagueunssealifuudiin “carier” 13 Margo wWiui eudyayueusieea

9
o
1 o o

LGTJaul*'ilﬂ%’mLﬁ]uLLm"LiwwmsJ5\1Q’wﬁaﬁﬂsxﬂauﬁmmiLLaxﬁﬁwﬁnmuLLﬂﬂmﬁhag a4 §53u (principal
olace of business) har/elizuluaygnangih® s Maller-Rostin tudn dihinarlilddain
LawwQ"uudqﬁlﬁ%’uaqmwﬂﬁﬁwLﬁuﬁ%ﬂismmaluﬁul,l,mumm%’gn’lﬁﬁLr‘”}lwﬂ'mwhﬁu watRzvsne
Q’mudmﬂiwﬁ'ﬁﬂLﬂuﬁa]ﬂssumimudamammﬂmuﬂg]‘wmwm%’gmﬁ ﬁ"nﬁu%’aﬁmsaus}uudqmammﬂ
NN LLax%EJﬂﬁumwﬂzﬁngwmwm%ﬁmﬁﬁmuﬂmﬁu’lﬁwhﬂ?u“ i’mﬂzﬁmuﬁamuﬁmmw (contracting
carrier) wazgvudwmuAINlugie (actual carrier) fe®

% Ludwig J. Weber, “Recent Developments in International Air Law,” Air & Space Law XXIX (2004): 284,

% Michael Milde, “The Warsaw System of Liability in International Carriage by Air: History, Merits and Flaw... and the New
“non-Warsaw” Convention of 28 May 1999,” Annal of Air and Space Law XXIV (1999): 184.

? Elmar Giemulla, et. al,, Montreal Convention Commentary, (Alphen aan den Rijn: Kluwer Law International, 2006),
art. 50-2.

% Rod D. Margo, et. al.,, Margo on Aviation Insurance: The Law and Practice of Aviation Insurance, including Space and
Hovercraft Insurance, (London: LexisNexis, 2014), 23.

» Julian Hermida, “The New Montreal Convention: The International Passenger’s Perspective One Airline’s Merit is
Another Passenger’s Shortcoming,” Air & Space Law XXVI/3 (July 2001): 155.

* Rod D. Margo, et. al,, Margo on Aviation Insurance: The Law and Practice of Aviation Insurance, including Space and
Hovercraft Insurance, 23; Paul $. Dempsey and Michael Milde, international Air Carrier Liability: The Montreal Convention of 1999,
(Montreal: McGill University, 2005), 240; Harold Caplan, “Novelty in the New Convention (1999),” The Aviation Quarterly (2000): 200.

* |CAQ, Resolution A39-9, para. 2.

* List of Parties Convention for the Unification of Certain Rules for International Carriage by Air.

» Rod D. Margo, et. al., Margo on Aviation Insurance: The Law and Practice of Aviation Insurance, including Space and
Hovercraft Insurance, 19.

* Elmar Giemulla, et. al., Montreal Convention Commentary, art, 50-4.

* |bid., art. 50-4.
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2.3.3 n1sUssiuneduieswe (adequate insurance)

nsRasUITIWILIlassanety szdesiansaysenauiudaundun
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Tuaydygrueuniona insehinusufsmoturzwusiulumusuiueusulnvesjudanels

audeyey1 (their liability under this Convention)

o

anusulavesfuudinsldoydygueuniosadesiansuUszneufudedug
Tueydqyqwausiana Taamislddiunsdanudnmaunfiouiauiadunassnevesdlavans
Farndemuodimualfaestu Suusnduanusulinmsendn (strict Uability) vl 113,100 e
Aviawneuiu® duduiiaes ermdufinesduiuulsing uasiteduivgmlineud HvudssEm
due Inefuudeasgeiumnusuistuiiisedioduhefgeilit ermdemelidfaonmsussam
Gudeviensadia idseuidomeiutuaanemulsaanmiduiserssyaranisuen® asdlnsuuds
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* Ludwig J. Weber, “Recent Developments in International Air Law,” Air & Space Law XXIX (2004): 284.

* Sebastian Fernandez-Pena, “Aviation Insurance: A Montreal '99 Perspective,” 70.

* Rod D. Margo, et. al, Margo on Aviation Insurance: The Law and Practice of Aviation Insurance, including Space and
Hovercraft Insurance, 262.

* Montreal Convention, art. 21(2). \ileT a.f1. 2008 pefimsmsunaFeusswireszme ugtuzdiiuimeydya Tifesan
nmusnnuiirersivindundisn aude 24 veseydygueunteadsdmalifadiuausinanusuialudnsussinadosas 1.1
wazidlel a.a, 2013 asdn1snstuwaeusswissmaldRnsanmumusauatarnuiuinduadiaes wifunsdilidrdeuly
mudeo 24 Jabidnsudluudedsla

“* Montreal Convention, art, 21(2)

 Montreal Convention, art. 22(1) fumdeu 4,150 MitedvafmuneuRu WATINTNUNIUT NSRRI URR

112 Augeu 2562



we o o o W o |
miaqmmi‘waﬂmimsmﬂ‘uﬂisnunUmuaqaiyzwwamsiwswﬂgan«ﬁmwsxma

HeAUNISFUTETEVI S EIMANI9RINA

) o w VYwal ' a aa a ' ' ' &
Tuntsvudunisesnalin 1,131 misedndiewasudusonulavais®? druanudemenovastu
Qmﬁﬁ'@l”iﬁ 19 MieaVsRAvaDUNUAauieRlansu® mm%’uE‘maﬂm’gmﬁﬁ’mmﬂmﬂmﬁwwﬁu
Duraanmisnssimiesziunssvhwedouds gndnavsesnunuvosuuds®

Sudpruiuiafnantu awdimmununnszesnahtlasfansuniade
FuileUszneu® wazesdnismsduwalieusswinassaldiaueiiloTuil 28 fquieu wa. 2562
selUsuTwuhinewiuindenay 13.9 aushsfuiefiituant we. 2551 uneilialitsufus
30 Sunew e, 2552 Suuliiusuadatauniin® msveufudasiinalutuil 28 $unau ne. 2562
Vuwinaaudndulmyldudafundnguilivureuiudeaued” seandonduuGuanuiuio
Wusfensnaft 19 vaneeur mndnausieuiuiadiuiy Jesestudefoafstududety
uazn e dneydyyueunieeaiiiusnidiissfodlungrunenreluliaenndestudouni
Wasuwasly

as
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voo

o
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Junsdlanuduiaasendalutuusn Lildssydwnuanuiuiialilutuiiaes wivdesliilusosnss
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vnduvsededin 100,000 113,100 128,821

Wenduandn 4,150 4,694 5,346

funnsy 1,000 1,131 1,288

VD3 17 19 22

2 Montreal Convention,

art. 22(2) Mumdeu 1,000 vihedniArenoudy wainsnumudausiaanuiuin

* Montreal Convention, art. 22(3) fundeu 17 wilednifimenauldy wainsmumusudnaanusuin
“ Montreal Convention, art. 22(5).

* Montreal Convention, art. 24.

. Kennedys, Montreal Convention liability limits to increase by 13.9%, accessed July 16, 2019, https:.//www.kennedyslaw.

com/thought-leadership/article/montreal-convention-liability-limits-to-increase-by-139/,
" Ibid. Montreal Convention, art. 24(2).
* Paul S. Dempsey and Michael Milde, International Air Carrier Liability: The Montreal Convention of 1999, 240.
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audgygueunsesan vualiign1fe1aTenneunanNguAINgudeIniinTae
msUsziudelifiome mstuuadinafieudlisnslumatendngruiofiged wilsildhmalng
mniinsihiiuly muefievesesdnmanistunaouszninaseme (es Manual on the Regulation
of International Air Transport (Doc 9626) Baufienansiasfianusibuifiesdite mldveiiaves
nguuesEnIneUseinelsl Lwig\'ﬁaﬁﬁﬂ’numauhﬁamsmuammLﬁuﬁaqmiaaﬂlmqﬁymLﬁ'mﬁ'u

a PN

Aanismslunaliiounsssy Tnauuzilisgdominnsanasiusenaudieg ol inudisesdyuifives

[ a

Fuofulueygn vahgruuanwEniugnan iy Wy dhoehanasiivaniidunasiialuiisgsine
farviun waresinansunaSeusswiUssmaldianofiudar Mmsmuﬁ’wﬁ'U@LLam'«aﬁmumﬁ"au‘l‘u
lunmsuiesviieriinneuluaygnsmuaniounsdumudeulaitdvunllungruneneluviona
auanasineg flg uazileulunisiosdmnstunadeussrinlsemanamasife nsimunlid

AsvinUssiusuausula®

3. fiagansayianisiaenifaundneydyyusuniana

sydgyaeusiosalaliigididuniAls wasdBusenliownmsysannisiiuiumaasegia
voiugilnim (Regional Economic Integration Organization) dWudundlinneldteoulaiirme®
Tuhdetiaznamisshosamasyifiniste 50 Tnedeniaordinasigiiniauarguuuuniseyianig
fo 50 wndungmneniglufiumnseiu 1w ssdnsysanmsswdumaasugiasssugiaanis
83ANNT Ao annmelsy wasUsemaanizaiing uauin uageeanTae

3.1 aunwglty

e mglsUlissiuliuudimsorniaidduismsaeluanamelsudamussiudt
TugtRimgsiogiuans Fun1sy ves luswdld waryaranouenoguédn® Weanamglsudndund
oufyaeusiens uarigaudnuisanamelsulfueusuna (competence) WamnmglsuluiFes
FortmusnsUsyiufedud dafuSaduiusnsduesannmglsufiaseanng s leulisgamninujuR®
Femgiiasldoonngssdeu EC Regulation No. 889/2002 iteurly Council Regulation (EC)
No. 2027/97 \fleayiAnseydyg ueusiosa iiodealssmidiAnfTdutusnsdinueydaygn

wounsena wazludoundeaiunsussiuduldivualifuudmiseinieiddunisluanamglsy

|
Saa

(Community air carrier) fasiseiuludunuiifismeazUseiuiyananiavsaeldsuadeny

* International Civil Aviation Organization, “Manual on the Regulation of International Air Transport,” ICAO Doc 9626,
(3" ed., 2018), 1-2-2.

* Montreal Convention, art. 53(2)

*' Council Regulation (EEC) No 2407/92 of 23 July 1992 on licensing of air carriers OJ L 240, 24.8.1992, art.7.

*2 List of Parties Convention for the Unification of Certain Rules for International Carriage by Air.
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aungsudeuaglasunsyaweniuiu

wenanil annmelsuldeanngseileu EC Regulation No. 785/2004 of the European
Parliament and the Council of 21 April 2004 on Insurance Requirements for Air Carriers and

[V
v o o

Aircraft®® \eayiin1sda 50 uwioudyguounieos™ wagieetenmuadiuiulseiudedusi

dwiuguudsluanam (community air carrier)®®

ngsudeud 785/2004 T4UsAuRufuudmnse waggendunsiduennaynseviansdu
glsU” lihemeeutiuanluves

]

ey Wannelu sanain wiswmiisfuwauvesigaunBnannw
duudues W1 wSe code-share ™ usilisauiisenniaenuly (state aircraft) @nireudaes
(model aircraft) ﬁﬁmaéﬁqum (maximum take-off mass) Waendn 20 Alaniy veaguullaay
(captive balloon) 317 tHusiu® %gam%ﬂa'maaﬂmmmiLawwL'ﬁaﬁ’uﬂiﬁmiv‘hﬂizﬁuﬁaagﬁau
syinafuudanudeyay (contracting carrier) AuguudwnAUuaTe (actual carrier) 16 1y
Tutssweagesiu mnuwnevesfuudwuauduasionfanusailuieiuinnsuudadud freight
forwarder) Gevilduthilfesiussfufode® viensdvessumawesiuazon uduudailiims

i a o w | a d
Windudmiusuerna (parachute) Wiodfiaulaanshiiiudau®

\Homuasngandoul 785/2004 eseurguarwiuiavesiudsiadineans (aisaumineu
U0l dunse (baggage) ved wavATMIUadayARaNIUeN TufnuFsInaIRsIY
nafen1stie mssomaey qae dw iesnngdndngnesnudumanisaineniselasnsd
pMmAguTianigenin Wetudl 11 fueneu wa. 2544 uallifinsseylbinssiudelunsdouds
adh dwdwuldueseiuivualidumiednifiaynoudu (Special Drawing Rights — SDR)
willouteydyymeusienn Tnufmmaduouseiusedushlidu 250,000 SOR seflagans mnud
grlildnmudadandudvionmanunnadniazanduauyssiusedusanni 100,000 SDR
wariuAsIua 1,131 SDR dwiudunisvroflavansvilieu uas 19 SDR sedlaniudmiuves

** Regulation (EC) No 889/2002 of the European Parliament and of the Council of 13 May 2002 amending Council
Regulation (EC) No 2027/97 on air carrier liability in the event of accidents OJ L 140, 30.5.2002, art. 1(4)
* Regulation (EC) No 785/2004 of the European Parliament and of the Council of 21 April 2004 on insurance requirements
for air carriers and aircraft operators OJ L 138, 30.4.2004, 1-6.
** Regulation (EC) No 785/2004, preamble (6).
% Regulation (EC) No 785/2004, preamble (1).
%" Regulation (EC) No 785/2004, art. 2(1).
* Regulation (EC) No 785/2004, art. 4(2).
** Regulation (EC) No 785/2004, art. 2(2).
% Regulation (EC) No 785/2004, preamble (15).
' Elmar Giemulla, et. al,, Mantreal Convention Commentary, art, 50-5-6.
% Ibid., art. 50-4.
* Regulation (EC) No 785/2004, art. 3(g).
“ Regulation (EC) No 785/2004, art. 4(1).
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3.2 anigouisn

a

ansgowinuiuigh 30 Mddunfoydyyneuniesa suilioydyyueunsosa

] /A7)

= 2

fnaldiady ngyaneansgeuimimuniFesnisusziudelluinam 41112 dungaadeuiuasugia
(Subpart ii-economic regulation) Im&wjnwﬁﬂﬁﬁﬁ’uL‘ﬁaulmmiaaﬂ“luachwmﬂixﬂauﬁfﬂmilﬁummﬂ
Taelifvudmnsomadosdunsussaissfudsniondngruduiiuanaununisyse fusefoaues
(self-insurance plan) l#FuayiRTniguriiiniansensseuwan® sl nsusssiouniuasdos
f§wuiuiifismenseurguanudssiiiinainnsldsuumiunmsiumenionumevesynna
vdemsagme Anudemevemindauvssypraduiidunaninnisdudunsveseiniaeiuniely
Tuoygn® fdedunsdongmnenanilifessidi mauiadunissienie (odily injury) suiu
manueydaygueunIesa

shunisduamenadiosanigewsnuviniu a citizen of the United States) ailalddin
“ynnala” Sududnanaq esind fRamsavelueygmmunguneaniss azdoadunaiiios
andge Wi fedumadeudnanyildiiemoudaauazdenndesiuninsaug Mdeades uay
demsvinsussaivdounugnlitulueyge duly Weldvhmuiingranesmunidesnisuss fus
V3ouny tavdwalituougnliiing”

Puudulafmualilunguunedduseslunsdusyiudeanuivinaingdhiveves
81nPeN4 (aircraft accident liability insurance) lnemuualildtsduiuguudmseiniavesamss
LihazfumsimstumeluussmenSossniidszna” fussnauns air tax™ uasSasaudefuds

¢ Regulation (EC) No 785/2004, art. 6; Commission Regulation (EU) No 285/2010 of 6 April 2010 amending Regulation (EC)
No 785/2004 of the European Parliament and of the Council on insurance requirements for air carriers and aircraft operators QJ
L 87, 7.4.2010, art. 1.

% Regulation (EC) No 785/2004, art, 8(5).

%" Regulation (EC) No 785/2004, art. 8(6).

49 US. Code § 41112(a).

® 49 US. Code § 41112(a).

249 US. Code § 41112,

149 US. Code § 41112(a).

14 CFR Part 205 - Aircraft Accident Liability Insurance,

714 CFR § 205.1

" giigna Ty 14 CFR §298.2-Definitions.

116 AugeY 2562



mieyiAnsudnnisnsteAuUssfudemueudygiienissivsaunginaeiuiadsents

AEINUNSTTUIUTEIINUTELYANISEINTA

nsanelaensasinalszmve (foreign direct air carrien)” Minstunelalueyginvasdzius fae

Ao fUsznaunsyfenes air taxi vasaun” nqunelafvunsiuiuiulusnuussnnguuds Tau

2 | [Y) o 1 ] 1Y . oa o a [
1) svudwmizn waggrudmneeiniAlaensainauseme 2) gUsenaunis air taxi Adgudaniss

3) JUsenaunvIsimed air taxi veauauIAn UazkendogUssinnanuiuie laun awsuiindeyana

meuennidigUfvenaineiniaeny (third-party aircraft accident liability) uagausuiinseslasans”

Toganansaazuidumansleasd

A5 2 fﬁwmuﬁuﬂixﬁuﬁ'ﬂ%’wﬁ‘wmmguma 14 CFR Part 205 - Aircraft Accident Liability

fnsurance
Usznnguuds uURUYsEAUNTUM

aMuSuradayAnansuan

anuSuRndallagds

Ruustansys waviuuds

v
@ o

TUA 300,000 WSHEENIFY

YU 300,000 WEHEANTT

WaETIIUTIN 300,000 Wiey
andg Aoammeusenila
wisnsal Tagdndndnuiued oy
100,000 Ww3egyansgs somnu
gamevisedevglunindau

NeeNAlAgAT soyaradeuiavanisal wazsw | seflasarswilsau warsimdiuy
AaUsEina d7U3 20,000,000 WiSEganig | 300,000 W3LYaNTEY AniTouas
sopInImUReimAITal 75 vosdnnuiitdeineansiiing
snfunsdlennmeuiididslite | Tueinieety
60 fitlavdedinuggegalsiiu
18,000 Youn Wiluse i
2,000,000 WIBgansg”
sopINALURevivnNNTal
HUszneums air taxi | 75,000 wiseyanigs dwsuyaea| msldiuuiaidunisinie
fdeyudansge vileulummnisainiagnisel | vierrumevesilaeans s

s 75,000 WSEaanSE
wofflasansnilsny uazsmdwou
75,000 WiegyamssT A Jeuaz
75 vesswnuditlasansiinad
TugnAey

™ g “foreign air carrier” wag “direct air carrier” ¢ 14 CFR Part 212, accessed July 16, 2019, https://www.govinfo.gov/
content/pkg/CFR-2018-title14-vold/xml/CFR-2018-title14-vold-part212.xml.

14 CFR § 205.2.
14 CFR § 205.5.
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AT1ei 2 Truuluyssiufedusmunguaneg 14 CFR Part 205 — Aircraft Accident Liability

Insurance (#18)

Uszinngvuds uRUYTERUA YU
auTuRndayAraNIEuaN AuuRiacallaeans

duseneumsyfiees | 75,000 wisganign dwsuyeaa| msldfuuiadunenenie

air taxi YBIUAUINT vilsaulumsnisaluiavmmsal | vieanumeveslngans 1o
LaTSUIUSI 2,000,000 WdEEy | ush 75,000 WSHansgY
andg Aeenmeusenil solasavilny wazsamdiuay
wisn15al gnunsalonneenuiil | 75,000 Wisgyaniys anieuas

&
as

fialaifia 30 Mavidedenuques | 75 vesduudidedlagansiifnds
geanbiiu 7,500 Yaun uazde | Tueinimeu

maximum authorized takeoff
weight on wheels TaitAiu 35,000
Yaus ldiuseiudy 20,000,000
wibryaniga feeInImeusavi

wisn15al

it 2 Wiuld nguansansgeuinildléhuusdinuiussiudedusioreres
mstmliudmesoriusziutedy BunsditeiuialugiRmgeyanameusnderniaifums
ufuvawuslilignirewesiuuds (nonemployee cargo attendant)® uonandl lumssuruzes
fuudiamsg uazfuudimeemalnensiinssmadeaudadumideunidailefurudmweaieniu
miUseiudoausuinlunsuuds wagsesmuvseuuulifudnnasssudeuuazlunsidmisenie

(airway bill)”

nganeansglunee 41112 Sieyune (o) AdmuaFasnuiuiinsreunnanisidy
(financial responsioility) tefuaselasansuazgamasilimevudmmonelnefuuddlisluoyge
MUNUNEansE 01vdaswaNUseiunMsUfiRnudaya (performance bond) v3an1susediu
LUUBUY s auiissIuE M sEnsReLUANiagae®

™14 CFR § 205.5(b).
14 CFR § 205.8.
® 49 U.S. Code § 41112(b).
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nseyTRnsudnmsmsdediuysyiutenusydyagiionssusaungnasiuinszni

AEIAUNITSUBUTEVINUTZIVANNDINA

a L s 1 A | :’l
nguminensiiuonmedungrineszduigunanans (federal law) UALTBIMNBINAE LY
uadgannnsneenngvanesEAuNATE RLLAL LA wguiuinenAeusEiuLasguesisldenn
formualdiiiduniafuenmeadesuanciliinsyfufl ifedasaunsalihomeg s

3.3 Lauan

Qs

wpuasuuwarlidEmeTueydysneuniona® LLaz"Lé’aqi’ﬁmﬂma‘lﬁ%’aﬁmumL%f'aq
mMUseiusefiduniduitoulanisuszneufamaiiuenmaluiauin® walunsdunelulsema®
nsdusgmeUsumeanuuliye® uarnmsduszinassmauuulivsedn® wasdlasulueygnlyi
UsznauRanisifiuetniaazsieadeldl Canadian Transportation Agency wie CTA wstuilunisie

(Y. LY

Taglsidndvninisideunlaadoulunisuseiudoanuiuin®

CTA IdeenngssiduFosdmauiuiidmuslunsussniusefufeli™ fie Regulations
Respecting Air Transportation Farmunsrunuiuliisglddiuiunsaudamsenianmelulssina
wazszrneUszme uarlilduUadumedulssswieliuszd® nsdlmmduiinlunisuiniduvitennme
yosglagansimunsaulilitosnitsiuiu 300,000 wisguA Auusesnauitislagans
(passenger set) Henmeenuthumase® ddodunat ,LUﬂQiSLﬂEJUﬁI%’FTﬁ’l “PsUALIu” wie “injury”
ToelailidAwene “bodily” amoydeyaueuniaoauietitle wonandl wiilddn uwpunelalldmun
Foamsuseiudedmumnandsmeneduniss ¥89 uaenTa1t

drudwesernmAsudyeea (private aircraft) wu Glasulueygraliviniiestiilnaeu
2 AU 1 VY W ¥ o . L L Y U 1 a |
fussnaunsusuamueaguitiuruglasansiegaeldtiuliinssiuisnnusuiamesun nnua
swmuelilungssdeudnetu” wilinuieimasuiinuguaisivainnieuen (remotely piloted

Y]

aircraft) vizanidnlutelasu”

8 Rod D. Margo, et. al., Margo on Aviation insurance: The Law and Practice of Aviation Insurance, including Space and
Hovercraft Insurance, 27.

¥ | ist of Parties Convention for the Unification of Certain Rules for International Carriage by Air.

% Canada Transportation Act, S.C. 1996, C.10, s. 57.

® Canada Transportation Act, S.C. 1996, C.10, s. 61(a)ii.

® Canada Transportation Act, S.C. 1996, C.10, s. 69(1)@)iil).

% Canada Transportation Act, S.C. 1996, C.10, s. 73(1)(a)iil).

¥ Canada Transportation Act, S.C. 1996, C.10, s. 82(a).

® Canada Transportation Act, S.C. 1996, C.10, s. 86(c).

% Regulations Respecting Air Transportation, S.0.R/1988-58 s. 7; Rod D. Margo, et. al,, Margo on Aviation Insurance: The
Law and Practice of Aviation Insurance, including Space and Hovercraft Insurance, 24.

% Regulations Respecting Air Transportation, 5.0.R./1988-58 s. 7(1)(a).

% Canadian Aviation Regulations, S.O.R./96-433 ss. 606.02.

% Canadian Aviation Regulations, S.0.R./96-433 ss. 606.02(1).
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drunsnisiiuguatiu wawinAmualildvese nAsuviedadunisiiuena
gipaAundngrunisidseiudoruiuialilusiniaeusae pniiunsdiveaguittdrwesusagu
viegmidunsidueimeilitanmangureusuvhnmsdusasndninsiu® Wil desdumse
am‘wsuaqLﬁa'sﬁuuaaqumLga’l,ﬁl,ﬁwé'ngmmiﬁwﬂisﬁ’uﬁ’alﬂué’huaaqu WAZII1YBI9INAE Y
videfinidunsiiuennieilifinsyisefusefasliannsadidunsiuenmels®

u

3.4 9adwsIAY

ovawmsiAelalldnsuniluaydoygwountees wineunaonyiasleelilisdeanudes
mlsziudelidotud 25 wardmeu ne. 25517 eydya weunsosainaldtidutuaoansiae
il 24 uns1em wa. 2552 nguanessrhaUssmaey hifalisdumeluUssweseas Beaun el
nseannguinenelueyiinig ndsindinsiungmane the Civil Aviation Amendrment (Montreal
Convention and Other Measures) Bill 2008 LﬁaLLm‘Uﬂmew Civil Aviation (Carriers’ Liability)
Act 1959 (CACL Act) Tufufl 26 fquisu w.e. 2551%

ngvine CACL Act Tisduiansaudmsermenelulsemanasnssudemsoinia
sEminUsena Teuiinnuan 1A Carriage to which the 1999 Montreal Convention applies
Lﬁaaqﬁ'ﬁmiaué’mmmauﬁaaa wazlumnadinaniinns 96 WeafuSesnsusssiussfudtlung
stLﬁuﬁhLﬁamﬂLﬁ'aaﬁumm%’uﬁmmuaqﬁmw logliisandsdyauseiufoUsznaunsinnsan
anAndemne” wandnvariiunnglumnedug ves CACL Act Wiielddidufunsuudamsennia
Uselandug feiuiiu® CACL Act fvuaviivesguudddunisdamusefudelfameluman
IVA Carriers to be insured against liability to passengers for death or personal injury Wiely
uudsaansovaienudemelunsdilasans@edinTeuinduld levnadifiuduily CACL Act
ausil we. 2539 vaufingURvnriuanen1siu Monarch Airlines Tl w.e. 2537 Aeuflasiinisunsne
oudyaweusiesatiuaul faqusrasdvasnguinediise Lﬁaﬂmﬁulﬂﬁ@%mzﬁuﬁaaﬂLﬁﬂﬁmufyﬂ
Usrfudmngiosyfusedannedefiuadmomaniefumildlduivinudeimunides
Awaende uazdwalifuudshifivssiudy Hefigefolnsmsogluaniozliuiuouinayliz

? Canadian Aviation Regulations, S.0.R/96-833 ss. 606.02(9)-(10).

* Canadian Aviation Regulations, S.0.R./96-433 ss. 606.02; Rod D. Margo, et. al,, Margo on Aviation Insurance: The Law
and Practice of Aviation Insurance, including Space and Hovercraft Insurance, 25.

* List of Parties Convention for the Unification of Certain Rules for International Carriage by Air

* Department of Infrastructure, Transport, Regional Development and Local Government, “Review of Carriers’ Liability
and Insurance: Discussion Paper,” (May 2009), 9, accessed July 16, 2019, https://infrastructure.gov.au/aviation/international/files/
Liability_Insurance_Discussion_Paper.pdf. a'aunsn‘imiﬂ35ﬁ'uﬁ'ymm%'uﬁﬂviaqmamauanﬁuaejma’[ﬁngwuwﬁnaﬂu fla Damage by
Aircraft Act 1999 ?fwxl:u'nfinﬁa‘luuwmmiimwa@arﬁ'mqﬂszaaéﬁuaawmmﬁijaﬁnmLa‘wwmi‘thxﬁ'uﬁamuayﬁ’zytgmaum?aeawhﬁu'u

¥ Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, art.9G.

% Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, arts 15, 38.

% Ron Bartsch, Aviation Law in Australia, 5" ed. (Sydney: Thomson Reuters, 2018), 460.
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waglsisydinudafinsanslumenisidradioduing s nmsduidluisusuedasanslaglildsuming
denllalogmeldtisrunmsviseiufe'® 2afuidiuussiusefessuiinlinsdinuiulinnueydyan
ueusioaalifl 260,000 minsAvEArwaouiy ‘vﬁaqqndﬂfumuﬁ‘ﬂﬁxmﬂﬁwumﬁ wavngvanedald
r‘h‘wumﬁuﬁﬁ%’uﬂszﬁuﬁaﬁm%’uﬁmé’m%’umi‘uuqummﬂnwluuizLmﬂﬁﬁl 725,000 WaBgooansia
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@ a
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= a
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Auazate vispawdnnanis'®

nalnlunistedulifuudsdosiuseiude de nmstmuanuuUssmetledns certificate
of insurance'® waglisrunamhenuiumnaasadunmsdunaiouveseeansiae (Civil Aviation
Safety Authority - CASA) Tun1snsiveeulneudslifuuddmdngruuansdt dyguseiuiedsnsding
THauag™™ vmn CASA Slmmdunsifleddyaseiufeinalddeiu CAsA fiavsveliirnariionsiung
drsziufaudmnmsyssnoumsuuds wielenavhnsldanuinazeonddsszfuvdelsl wWinda Tnerna
annsadasziudunmstansnflae LLazc:J‘uudqﬁﬁLammﬁ%hjﬁﬂixmﬂﬁaﬁm certificate of insurance
onagnaidusimse il usassndag

uenanil CACL Act Ssfiannsrindhengmnedafulnetydiin mnnguaneidludyan
Uixh"uﬁ'aﬁwwum‘lﬁ’lﬁz’fﬂgumsJGiwdizmﬂLmuwﬂ'zgiﬁmuﬂgwmsaﬁuﬁ Iildnguuneatuiidaiu™
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 bid., 460, 462.

Y Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, arts 31, 41C(3). st 500,000 wdeyeaamside

12 Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, art. 41C(4)a)

193 Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, art. 41C(4)b)

1 Certificate of Insurance. Available from https://www.casa.gov.au/sites/default/files/_assets/main/manuals/regulate/clic/
form1068.pdf [2019, July 16]

195 Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, art. 41JA,; Civil Aviation (Carriers’ Liability) Regulations 1991,
Statutory Rules 1991 No. 6 as amended made under the Civil Aviation (Carriers’ Liability) Act 1959.

1% Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, art. 41J.

17 Ron Bartsch, Aviation Law in Australia, p. 461.
19 Civil Aviation (Carriers’ Liability) Act 1959, C2016C01045, art. 41H.
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nsUssiudeiumiieunSedenndesiudainualungmneosainade'”

fifedanefio druvldi “personal injury” ssaneydygmeuniasadildsi “bodily
injury” MNL@Nas Review of Carriers’ Liability and Insurance LﬁaU§UU§ﬁ33UUﬂ?1N§Uﬁmmaﬂ
Avudsuazmailssiudevessemmeaamnde WWosuied lussuungumneanusuiinanmssueu
neemanelulssiva seawsdelivenenseuanusuiinlinseunguanuidemeUssnmn personal
injury Besamde “nsuiauniesisme enudute Tsadtldisu mmumnands nmsanlavitern
WulmIns1nednla wasmsundunmadnneg e waglulenansatuideniuddlddoasuanmsmden
nsiUAsulUlER I “bodily injury” Lmutﬁa’iﬁaamﬂﬁmﬁungwmmwiwﬂimm Alallereudtgm
Bownnslddosd nszanvneasiiussifunsiimnuinansisiinnudesegndlsluuunnsauds
sevinaszmataznisvudanelulssma faly SguramsiliiAnmuaonadetulaglidia
amfuiinlunsuiadunedela (mental injury) Tussuunguainenissudanisludssmedoe 2
wsenandndefe linseumnusuAalunsmudinmelulsswalauasyinfunseunusuRnlunsyuas
SEVIUTEmATLDY

ulumeuiRvesgsiauseiudodu muguuvunsussailseAudoanuiuliadedlaoans
U900aATIAY (AVN 57A (Australia) axiif1eBunedt #1371 “personal injury” mufingwanefuatiy
aunsussRivTsiufemneanuds “msuiaduniesiine mandute lsaselidu pumnands
=) 2 a = a aa  w & S Y113
manla 3o Maluviemedsle safansdeiindulunaainnsddnediu

v oS

4. 31M51 6 WILIY "zy,cymumum\ammﬂszwﬁﬂw'ﬁzmﬂ W.A. 2558
4.1 UsIAn15319410151 6

1051 6 WHunesivsngeglunsssvdygRsuaus dusatuusn egndlsinim annis

asiadeulenanINTTmUd Tuduseangunevesauenssunisnguimidslhivsinguee 6 viewms

q

duladilievifeafunisuseiude™ Wemigniiudunleoraznsaninmsiandyiansaniig

sy

nszIUAnsTurunseINIAsEnIasEwa wa. ... andadygRusdend luseuies 571

% Civil Aviation (Carriers’ Liability) Regulations 1991, Statutory Rules 1991 No. 6 as amended made under the Civil
Aviation (Carriers’ Liability) Act 1959.

1 Department of Infrastructure, Transport, Regional Development and Local Government, “Review of Carriers’ Liability
and Insurance: Discussion Paper,” 11.

" ibid,, 26.

" bid,, 26 athslsinu Jssiuinraseamsideaziinutiosd “personal injury” aEiwa‘l,sﬁy’uag:uanniamawwmmﬁﬁsjnz
fsaluussumsuiiRnsiusnsdidesnisusyiude

' Rod D. Margo, et. al., Margo on Aviation Insurance: The Law and Practice of Aviation Insurance, including Space and
Hovercraft Insurance, 771,

1 g 7 aen. avseiiensanede Soaatadl 126872555,

" amididygfuiand, “menuvesrasnisininmiaiyRasansimssnuiygRnsiurumseinmassniialssma we, ",
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fungnsevzasimuavinnast 38ns uaridauluimnfumsussiu we. ., 9o 4. Whdade 16 NSNYIAY 2562, https:/www.
caat.or.th/wp—content/uploads/ZO16/10/%EO%BS%AS%EO%B9%88%E0%88%BZ%EO%BS%87»%EO%BS%QC%EO%BS%AD,%EO%BS%
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Uﬂﬂamswuﬂuiﬂumi funnse videremiermelagainiseny
 wsysmligd@nissurunisemidssuinsUseme we, 2558, 1.3,
2wz ey in1 s urunnee nasEnIneUTE e W 2558, 1.5,
2 sraumsUssyuiengvinersnea adel 1/2560, Suft 15 Aaney we 2560, Wi 4-5,
2 n,;]niwmdmi‘i_lsxﬁ'ummi"uﬁmmﬁ‘uudaﬁﬁwLﬁumﬁwumammﬂ w.el. 2562, 98 3.
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Abstract

Thailand’s latest corporate governance code accepts the need to consider a wide
range of interests in making corporate decisions including, in certain situations, those of a
company’s creditors. However, where the underlying legal environment is fundamentally at
odds with the values expressed in a soft law corporate governance code, there is a risk that
companies will ignore conflicting requirements or merely pay them lip service in annual
reports. This article investigates one aspect of the protection of corporate creditors by way
of company and bankruptcy law, the right to challenge so-called fraudulent transactions.
Thai law in this area, as in the areas of company law and bankruptcy law generally, was
transplanted from late nineteenth and early twentieth century European models, with English
and German law particularly influential. However, a comparative analysis of those sources
reveals that Thai law, although similar on the surface, has developed along a markedly
different path. Although English and German law have developed different approaches to
each other, they have both developed an objective test to address the problem of asset
dilution in certain circumstances. Thai law, by contrast, retains a requirement for unethical

conduct on the part of company insiders for creditors to obtain a remedy. This presents

Augeu 2562 135



MIAAGUUIY PRI IVENSE

a view of Thai law which is fundamentally different to that of the comparator systems.
Ultimately, Thai law favours flexibility for company insiders to manage company property,
even to the detriment of creditors, provided that in doing so they act within the boundaries
of ethical conduct. These conclusions challenge the assumptions implied by the adoption of

the latest corporate governance code and its applicability to the Thai legal environment.

Keywords: Comparative law, company law, fraudulent transactions, English taw, German law,

bankruptcy law
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Introduction

Thailand’s Corporate Governance Code 2017 (“CG2017”) was developed by Thailand’s
National Corporate Governance Committee as a set of best practice principles for boards of
directors of listed companies. Intended to incorporate the “essence of principles and best
practices”” of the G20/OECD Principles of Corporate Governance (“G20/OECD Principles”), its
objectives emphasise the concept of long-term sustainable value creation. The value created
includes not only what is “good for the company, but also its shareholders, stakeholders,
the capital market and the society at large”.” Company creditors are specifically mentioned
in the CG2017; companies must have sound financial mitigation plans that “consider

»d

stakeholder rights including creditor rights.

This recognition of the need for companies to consider a wider range of interests
represents a move, consistent with the G20/OECD Principles,” away from the shareholder-
centric approach which has traditionally characterised corporate governance in Thailand.?
However, this begs the question of whether such a view of corporate governance is consistent
with the Thai legal environment overall. If the CG2017, soft law as it is,” is at odds with the
values present in Thai law generally, it seems likely-also based on empirical evidence-that
incompatible concepts may either be ignored or merely paid lip service to in company

reports.’

! ‘Corporate Governance Code 2017’ (The National Corporate Governance Committee), https://www.sec.or.th/ mpublish/
cgcode_en/ documents/CGeode2017_en.pdf.

? ‘Corporate Governance Code 2017’, 4.

? ‘Corporate Governance Code 2017, 4.

? ‘Corporate Governance Code 2017’, sec. 7.3.2.

® See for example Mathias M. Siems and Oscar Salvador Alvarez-Macotela, “The G20/OECD Principles of Corporate
Governance 2015: A Critical Assessment of Their Operation and Impact,” 2017; Janet Dine and Marios Koutsias, The Nature of
Corporate Governance (Edward Elgar Publishing, 2013); John Buchanan and Simon Deakin, “Japan's Paradoxical Response to the
New “Global Standard” in Corporate Governance,” European Corporate Governance Institute Working Paper Series in Law,
no. 87/2007 (2007).

¢ Saravuth Pitiyasak, “Thai Company Laws and Good Governance Practices of Unlisted Companies,” in Corporate
Governance in Thailand, ed. Sakulrat Montreevat (Singapore: Institute of Southeast Asian Studies, 2006), 93.

" The CG2017 operates on an “apply or explain” principle, under Principle 3.2. Therefore, it is considered “soft law” on
the basis that absolute compliance with all of the principles is not required,

? Recommendations within corporate governance codes which are seen as more controversial are associated with a
higher level of non-compliance, indicating that the overall environment including legal norms affects compliance. Christian Andres
and Erik Theissen, “Setting a Fox to Keep the Geese—Does the Comply-or-Explain Principle Work?,” Journat of Corporate Finance
14, no. 3 (2008): 289-301; Amon Chizema, “Institutions and Voluntary Compliance: The Disclosure of Individual Executive Pay in
Germany,” Corporate Governance: An International Review 16, no. 4 (2008): 359-74.
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Creditors theoretically have a wide variety of means by which they may protect
themselves. However, certain classes of creditors are often unable to use them and must
rely instead on protections afforded by company and bankruptcy law. This article will investigate
one particular legal strategy for corporate creditors’s protection: the right to challenge
so-called ‘fraudulent’ transactions. This allows a court to reverse the effects of a transaction
by which a debtor inappropriately removes assets from the reach of creditors. Although the
term “fraudulent’ is used in this article, which is consistent with other English language
academic literature across the relevant jurisdictions, this terminology is potentially misleading.
As discussed below, the debtor need not have entered into a transaction with an intention
that satisfies the relevant legal test for fraud. Rather, this legal concept applies to situations
where a debtor has engaged in some kind of genuine transaction, but one which aims at

putting assets beyond the reach of her creditors’ claims.

In relation to limited companies, there is a particular risk of company insiders-shareholders
and managers-engaging in such transactions while using the doctrine of limited liability
inappropriately as a shield against the claims of unsatisfied creditors. A classic example would
be the case of a heavily indebted company selling some of its assets to shareholders at
significantly below market value. The shareholders receive a benefit, while the assets against
which creditors may enforce their claims are reduced to the extent by which the transaction
is undervalued. The doctrine of limited liability prevents creditors from enforcing their claims

directly against the shareholders.

It is argued that the manner and extent to which company creditors may rely on rules
of law to prevent such abuse at the hands of managers and shareholders forms a part of,
and is indicative of, the legal environment which concerns the protection of company
creditors generally. Where the legal system does not provide creditors with strong protection,
but rather gives companies the flexibility to move assets out of the pool against which
creditors may claim, this creates a legal environment which favours shareholders’ interests

over those of creditors.

As discussed below, late 19 and early 20™ century English and German laws influenced
Thai law in this area. This provides an opportunity to perform a comparative study with these
legal systems. We might expect to see Thai law developing along a similar path, perhaps, to
one or the other. Indeed, on the surface, it appears that Thai law uses similar provisions.
However, a wider analysis reaching beyond the doctrinal categories separating bankruptcy law

and company law reveals important differences. This supports, for example, Teubner’s view
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of legal borrowing as resulting in fundamental irritations which trigger the whole series of new
and unexpected events.” Both English law and German law, through more recent developments
of rules of insolvency law and rules of capital maintenance respectively, have introduced
objective elements into the relevant legal tests. Thai law, albeit with important presumptions,
remains fundamentally tied to requiring a subjective element on the part of both the debtor
and the counterparty for a transaction to be successfully challenged. It is argued that this
divergence hints at different attitudes to the scope and purpose of the law in this area. This
raises questions on the applicability of the CG2017, based on the G20/0OECD Principles, to a

fundamentally different legal environment.

Existing academic literature on the concept of challenging fraudulent transactions
in Thai law focuses on the doctrinal concept as a whole, analysing its effectiveness and
normative basis." This article takes a different approach, which it is hoped will add to existing
academic literature in this area. Rather than remaining within the doctrinal category, this
article analyses one particular issue, that of protecting creditors against a limited company’s
attempts to put assets beyond their reach, a matter not specifically dealt with in existing
Thai academic literature. This approach, performing a functional comparative exercise with
legal systems which influenced the form of the legal rules when they were adopted, reveals
particular attitudes within Thai law which, it is submitted, would not easily be revealed by a

purely doctrinal comparison of the legal rules.

This article will proceed as follows. Section 1 addresses general concepts in relation
to the protection of creditors of limited liability companies. It argues that the concept of

limited liability presents particular problems for non-adjusting creditors, which in part may be

’ Gunther Teubner, “Legal Initants: Good Faith in British Law or How Unifying Law Ends Up in New Divergencies,” The
Modern Law Review 61, no, 1 (1998): 11-32,

* Detailed discussions are contained in classic texts by Seni Pramoj afld Usilaw, Ussanangsmieunauaswidineasae
ﬁﬁniiﬂlmxwff {Seni Pramoj, The Civil and Commercial Code on Juristic Acts and Debt], vol. 2 (Bangkok: Thaiwattanapanich, 2505))
and Serim Winitchaigul (1a3u 3ladena, fi’mﬁuwt/ssmangwmyuWmazwvzﬂwfa’”nwmzﬁﬁnﬁmmmf [Serim Winitchaigul, Explanation
of the Principles of Juristic Acts and Debt in the Civil and Commerical Code], 2515), as well as more recent texts by Professors
Sophon Ratanakorn (laney §aunns, Aesure ngwmyaf”nwmswﬂ” [Sophon Ratanakorn, Explanation of Law on the Principles of Debt],
10th ed. (Bangkok: Nitibannagarn, 2553)) Sanunkorn Sotthipan (fifuvinTal lantiiusg, ﬂ"wﬁmyngwmya"nwmmfiy(wmzﬁwﬁ; {Sanunkorn
Sotthipan, Explanation of the Law on the Principles of Obligations (Results of Obligations)], 3rd ed. (Bangkok: Winyuchon Publication
House, 2017) and Auen Kunkeaw (Lga‘u ‘quLl.r’h, ngwmﬂa”;/axmy [Auen Kunkeaw, Bankruptcy Lawl], 13th ed. (Bangkok: Krungsiam
Publishing Co., Ltd, 2016)), the latter in relation to bankruptcy law. There have also been a number of journal articles including
nAa *q:uﬁu, “nsifinaounisdens [Guson Bunyeun, Cancelling Fraudulent Transactions],” Siripatum University Law Journal 20 (1990):
65-74; Unllas m3aiiv, “n1sinaeuiidnssuildnssiluugy fMUNYUUIBANaZa1Y [Pogpong Srisanit, Cancelling Juristic Acts Which Have
Been Performed According to Bankruptcy Lawl,” Thammasat Law Journal 30, no. & (2000): 667-84.
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addressed by the legal concept of challenging fraudulent transactions. Section 2 examines
the concept of challenging fraudulent transactions in Thai law, paying particular attention to
its origins and development. Section 3 provides a comparative analysis of Thai law, English
law and German law. Although the provisions are superficially similar, there are important
differences between the elements required by each of the three systems. English law,
in particular circumstances, takes an approach which relies on objectivity; Thai law and
German law, conversely, require a subjective mental element on the part of both debtor and
creditor. Section 4 examines how German law has developed an approach which, in certain
circumstances, allows for transactions to be challenged through rules of company law. This
results in a legal test which is fundamentally objective, tied to the net value lost by the
debtor company in the transaction. Section 5 presents the conclusions and implications of
the comparative analysis, arguing that it reveals not only some weaknesses in the protection
of certain classes of creditors, but also some different fundamental concepts present in
Thai law. This leads us to question assumptions concerning the nature and purpose of the
company and Thai law which are implied by the adoption of the CG2017, and perhaps

advocates considering a different approach.

1. Protecting company creditors through challenging transactions: general
concepts

The concept of limited liability is commonly regarded as a core feature of the modem
limited company across jurisdictions." In essence, the concept is that shareholders are only
liable to contribute the total subscription amount for their shares to the company; beyond
this amount, typically no liability will arise for them in relation to the company’s activities.”
The benefits of limited liability for the operation of businesses and the economy are

well known to legal and economic literature.”® These include encouraging investment and

1 paul Davies, Introduction to Company Law, 2nd ed. (Oxford University Press, 2010), 34; Reinier Kraakman et al., The
Anatomy of Corporate Law: A Comparative and Functional Approach, 3rd ed. (Oxford University Press, 2017), 5; Christopher
Bruner, “The Corporation’s Intrinsic Attributes,” in Understanding the Company: Corporate Governance and Theory, ed. Barnali
Choudhury and Martin Petrin (Carbridge University Press, 2017), 60-88.

2 For a description of this concept in Thai company law, see Tanas 3auns, FedurgUssnangnesstaswdlvd ud
U351 [Sophon Ratanakorn, Explanation of the Provisions of the Civil and Commercial Code relating to Partnerships and Companies],
12th ed. (Bangkok: Nitibannagarn, 2553), 209.

1 See e.g, Richard A. Posner, “The Rights of Creditors of Affiliated Corporations,” University of Chicago Law Review 43
(1975): 499; Frank H. Easterbrook and Daniel R. Fischel, “Limited Liability and the Corporation,” The University of Chicago Law
Review 52, no. 1 (1985): 89-117; Ben Pettet, “Limited Liability-A Principle for the 21st Century?,” Current Legal Problems 48 (1995): 125.
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diversification, and increasing the efficiency of providing credit. However, limited liability
poses a special risk for a conflict between a company’s shareholders and its creditors.
Shareholders may rely on the rule of limited liability to benefit themselves at the expense
of the company’s creditors.

While there are a variety of potential mechanisms for this," this article will focus on
a group of activities which may be termed “asset dilution”.** This describes a situation in
which shareholders are able to benefit from procuring the transfer of company assets to
themselves or to a connected person in exchange for a value which is below the market
price for the assets. This reduces the amount of assets against which creditors may bring a
claim; since shareholders are protected by limited liability, their personal assets, including
those stripped out of the company, are shielded. Since asset dilution requires a transfer of
assets by the company, it requires the willing participation of company managers or directors.
Therefore, asset dilution is more likely where there is an overlap or close connection between
managers and shareholders."” Furthermore, shareholders have stronger incentives to pressure
managers to engage in asset dilution when a company is in financial difficulties, since this

becomes the only way for them to extract value from the company in the short term.*®

Creditors who are in a position to do so negotiate protections against asset dilution.
These typically include contractual protections, such as dividend restrictions and restrictions
on significant asset transactions, and proprietary protections through acquiring security rights."
However, in practice, these protections will be unavailable to many of a company’s creditors.
Such creditors may be termed “non-adjusting” creditors, on the basis that they are unable
to adjust the terms of their credit to reflect its risks. A classic example of a non-adjusting

¥ Kraakman et al., The Anatomy of Corporate Law: A Comparative and Functional Approach, 29.

** Michael C. Jensen and William H. Meckling, “Theory of the Firm: Managerial Behavior, Agency Costs and Ownership
Structure,” Journal of Financial Economics 3, no. 4 (1976): 305-60; Alan Schwartz, “A Theory of Loan Priorities,” The Journal of
Legal Studles 18, no. 2 (1989): 209-61; Peter O. Mulbert, ‘A Synthetic View of Different Concepts of Creditor Protection, or: A
High-Level Framework for Corporate Creditor Protection’, European Business Organization Law Review (EBOR) 7, no. 1 (2006):
357-408.

" This is sometimes referred to as “self-dealing” or “tunneling”: see Simon Johnson et al,, “Tunneling,” American
Economic Review 90, no. 2 (2000): 22-27; Vladimir Atanasov et al., “Self-Dealing by Corporate Insiders: Legal Constraints and
Loopholes,” in Research Handbook on the Economics of Corporate Law, 2012, 419,

' Davies, Introduction to Company Law, T8.

*® Paul Davies, “Directors’ Creditor-Regarding Duties in Respect of Trading Decisions Taken in the Vicinity of Insolvency,”
European Business Organization Law Review (EBOR) 7, no. 1 (2006): 304ff.

¥ Paul Davies, “Directors’ Creditor-Regarding Duties in Respect of Trading Decisions Taken in the Vicinity of insolvency,”
European Business Organization Law Review (EBOR) 7, no. 1 (2006): 304ff.

* Lucian Arye Bebchuk and Jesse M. Fried, “The Uneasy Case for the Priority of Secured Claims in Bankruptcy,” Yale
Law Journal 105 (1995): 882ff.
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creditor is the victim of a tort, or wrongful act, committed by the company. The tort victim
is a creditor, because the company owes her an amount awarded by a court judgment or
via a settlement. However, the tort victim did not agree with the terms on which the credit
was extended; indeed, by definition, she did not agree to become a tort victim. Therefore,
the terms cannot be adjusted to take into account the risk that the company has insufficient

assets to meet her claim.

Other types of non-adjusting creditors include the state, in respect of tax and regulatory
claims-like tort victims, an involuntary non-adjusting creditor-and customers, employees and
trade creditors.? The latter groups agree voluntarily to become creditors. However, the cost
of attempting to adjust the terms of their credit to reflect the risks may be significant or
impractical to do so.”” A small supplier of goods on credit to a large supermarket chain,
for example, will have little prospect of negotiating specific terms concerning the credit

arrangements.

In recognition of these risks, legal systems typically deploy an array of strategies to
prevent asset dilution.”” The direct distribution of assets to shareholders via dividends may
be restricted through capital maintenance rules, for example.” Directors may be held liable
through rules of bankruptcy law or the concept of directors’ duties where they inappropriately
dissipate company assets.” Alternatively, in more extreme cases of asset dilution, the doctrine

of limited liability may be disregarded altogether, and the law may permit creditors to claim

2 paul Halpern, Michael Trebilcock, and Stuart Turnbull, “An Economic Analysis of Limited Liability in Corporation Law,”
The University of Toronto Law Journal 30, no. 2 {1980): 149-50.

% Robert Charles Clark, ‘The Duties of the Corporate Debtor to Its Creditors’, Harvard Law Review 90 (1977): 543-45;
John Hudson, ‘The Case against Secured Lending’, International Review of Law and Economics 15, no. 1 (1995): 56; Mitchell A.
Petersen and Raghuram G. Rajan, ‘The Benefits of Lending Relationships: Evidence from Small Business Data’, The Journal of
Finance 49, no. 1 (1994). 23-25.

B For categorisation of these strategies based on surveys across a number of jurisdictions, see Kraakman et al., The
Anatomy of Corporate Law: A Comparative and Functional Approach, chap. 5; For an alternative categorisation, see Davies,
Introduction to Company Law, 88ff.

% | relation to Thai law, see e.g. Tanai $mnns, FeSureuszanangvseinsiaswidvd siusa uSdh [Ratanakom, Explanation
of the Provisions of the Civil and Commercial Code relating to Partnerships and Companies], 473ff.

% Directors’ duties, particularly the duty of loyalty, may play an important part in protecting creditors in Thai company
law. However, this article focuses on the problem of asset dilution, which as discussed results in directors acting to benefit
shareholders to the detriment of creditors. In such circumstances, these duties are less likely to be a source of liability for direc-
tors provided they are acting in the interests of the shareholders collectively and within the company’s objects, as may be the
case in many examples of asset dilution. Therefore, directors’ duties, though highly relevant to the topic of creditor protection

generally, will not be discussed in this article.

gy 2562 143



NIV PRIV S

against shareholders directly.” Although other methods of creditor protection will be discussed
below, the focus of this article will be rights granted to creditors to challenge fraudulent
transactions undertaken by the company. The next section discusses this right in Thai law,

tracing its historical development and its current interpretation and operation.

2. Challenging transactions in Thai law

Generally, the right to challenge fraudulent transactions in Thai law is set out in
Sections 237-240 of the Civil and Commercial Code (“CCC”). These provisions form part of
Book Il of the CCC on obligations, specifically Part IV of Chapter Il which concerns the results
of obligations. Section 237, in Thai and English, using the Sandhikshetrin English language
version,? is as follows:

“wns1 237 WwilveuiasTewelimadinnoudels lfnssula sugnuilldnsvinas

:; v [ I v v dy =] Tl 1 ¥ d’l ! a Vv ow v ! dl
visgegnaniduniliidwil @unFou udanudelvindlilddety dusngilurasy
vinfidnssuiy yaasdadudldanenudnmsiulildiividsfenruasdudundidmides
= = O w ' o & o ! i P oA ' & e vy a I
dewseutiuneg uimnnsdildunmshlilasiainviniiiewsgnuidudiiedeavingu

finananiazasiinaouls

wa W ! LY <

undgfirsnanunluassaneud vuiilddefuuniifinssuladudladtmquivans
Tunswdau”

“Section 237. The creditor is entitled to claim cancellation by the Court of any
Juristic act done by the debtor with knowledge that it would prejudice his creditor;
but this does not apply if the person enriched by such act did not know, at the time
of the act, or the facts which would make it prejudicial to the creditor, provided,
however, that in case of a gratuitous act the knowledge on the part of the debtor

alone is sufficient.”®

* This is often referred to as ‘piercing the corporate veil’. In relation to Thai law, see lverfani yuunn, “n1sbisiledanm
fiynnaveausindin [Jayavadh Bunnag, Disregarding the Separate Corporate Personality of the Limited Liability Company],”
Tanaikwam [The Lawyer] 25, no. 3 (1973),

# Sandhikshetrin’ English language version of the CCC (Kamol Sandhikshetrin, The Civil and Commercial Code Books |-V
and Glossary, 2008) is a compilation of the English language original draft of the code, which was then translated into Thai before
its approval and promulgation. Although often referred to in English language scholarship on Thai law, it is therefore not precise
to refer to this as a translation of the CCC

% Sandhikshetrin, 63.
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The basic elements of Section 237 are that a creditor may challenge any juristic act
related to to property rights which was done by her debtor () in the knowledge that it would
prejudice the creditor, and (i) when the counterparty knew of facts which would make it
prejudicial to the creditor. If the juristic act is gratuitous, the knowledge of the counterparty
is not required. The right is generally referred to as a right to challenge fraudulent (Woaa
[chochon)®) transactions; however, as mentioned above, this terminology is potentially
misleading. If the act is done with deceptive intention (nadeaa [konchochon)), the juristic act
would be voidable.® The required mental element on the part of the debtor in Section 237

is only knowledge that the transaction would prejudice the creditor.

The following sections, 238 to 240, add qualifications and detail to the operation of
Section 237. Section 238 provides that cancellation of a juristic act under Section 237 must
not affect the rights of innocent third parties, referring to subsequent transferees rather than
the counterparty to the juristic act with the debtor. However, this exception does not apply
if the right is acquired gratuitously. Section 239 provides that cancellation operates in favour
of all creditors, and Section 240 sets limitation periods: a claim must be brought within
1 year of the time at which the creditor knew of the juristic act, and within 10 years of the

performance of the juristic act.

Importantly, Thai bankruptcy law also gives powers to an insolvency office holder™ to
challenge fraudulent transactions, which are enhanced in certain circumstances. In the case
of insolvent liquidation,” Section 113 of the Bankruptcy Act BE 2483 (“BA”) allows the
insolvency office holder to apply to the court for cancellation of a fraudulent transaction
using the right under Sections 237-240 of the CCC. However, Section 114 of the BA enhances
the ability of the insolvency office holder to bring a claim in three circumstances. Where the
juristic act (i) arose within a year of the petition for bankruptcy, {ii) was a gratuitous act, or
(iii) was an act for which the debtor received unreasonably small remuneration, it will prima
facie be presumed to satisfy the mental element required by Section 237. In these situations,

for the defendant to overturn the presumptions; they must prove either that the debtor did

% This article gives the Roman alphabet transliteration for Thai terms using the Royal Thai General System of Transcription
published by the Royal Institute of Thailand.

* Section 159 CCC.

3L This article uses the general term “insolvency office holder” to refer to the relevant manager in each jurisdiction
responsible for supervising the conduct of the company during an insolvency-related process.

2 Gee Section 90/40 of the BA in relation to business reorganisation. The rights in respect of business reorganisation

mirror those in relation to insolvent liquidation, and will therefore not be separately discussed in this article due to brevity.
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not know that the juristic act would prejudice the creditors, or that the counterparty was

unaware of the facts which would make the juristic act prejudicial to creditors.

Therefore, the two routes to challenging fraudulent transactions-by an insolvency
office holder under the BA and by a creditor under the CCC-are linked to Section 237 of the
CCC. However, it is interesting to note that the link between the bankruptcy provisions and
the CCC created by Section 113 of the BA represents a change in the underlying principles

regarding the right to challenge fraudulent transactions.

The early 20" century bankruptcy legislation which preceded the BA was based on
English law models,” as was the BA itself in general terms.* In respect of the right to
challenge fraudulent transactions, the relevant provisions have a distant statutory history in
the Statute of 13 Elizabeth 1 in CE 1571.* The right to challenge fraudulent transactions in
the CCC, by contrast, has an even older Roman law procedure as its origins, the actio
pauliana,”® which made its way into the codes of several civil law jurisdictions around the
world.* It was introduced to the Thai legal system during the process of codification in the
early 20" century, which followed a programme of substantially adopting German and
Japanese models.”® The actio pauliana essentially describes a triangular pattern of relationships.
On the one hand it is the relationship between the creditor and the debtor, but on the
other is the relationship between the debtor and the counterparty to a transaction. The

actio pauliana completes the triangle by allowing the creditor to bring a claim against the

* The earlier Bankruptcy Act R.S. (Ratanakosin Era) 127 (CE 1908) and the Bankruptcy Act RS. 130 (CE 1911) were based
on English taw models. In relation to the right to challenge transactions, Section 45 of the Bankruptcy Act RS. 130 seems inspired
by Section 45 of the English Bankruptcy Act 1883, which has the same crucial elements. The following sections of the
Bankruptcy Act R.S. 130 also trace very closely the following provisions of the English Bankruptcy Act 1883.

* Committee meeting notes accompanying the BA state that it “should still be conducted in accordance with the
manner of English bankruptcy law to the extent that it was adapted in the Straits Settlement, Hong Kong and India for the most
part.” Book 328 Series 9 (Council of State), translation by the author.

* John Armour, “Transactions at an Undervalue,” in Vulnerable Transactions in Corporate Insolvency, ed. John Armour
and Howard Bennett (Bloomsbury Publishing, 2003), 38,

* Max Radin, “Fraudulent Conveyances at Roman Law,” Virginia Law Review, (1931): 109-30.

* Drafting notes to the CCC, and the abortive 1923 draft code, cite as sources a list of Thai Supreme Court judgments,
as well as Egyptian, French, Italian, Japanese and Tunisian codes: see Draft Civil and Commercial Code, Archive of the Office of
the Juridical Council, Roll 9, 1311 (1910) and Draft Civil and Commercial Code, Archive of the Office of the Juridical Council, Roll
9, 1311 (1910).

* Preedee Kasemsup, “Reception of Law in Thailand-A Buddhist Societ,” in Asian Indigenous Law: In Interaction with
Received Law, ed. Masaj Chiba (KPI, 1986), 293; David M. Engel, Law and Kingship in Thailand during the Reign of King Chulalongkom
(Center for South and Southeast Asian Studies, University of Michigan, 1975), 76; Tamara Lynn Loos, Subject Siam: Family, Law,
and Colonial Modernity in Thailand, (Cornell University Press, 2006).
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counterparty.”

The actio pauliana represents a balancing exercise between the relative weight of
the interests represented by the creditor-debtor relationship and the debtor-counterparty
relationship. By contrast, the purpose of the Statute of Elizabeth is the prevention of fraud.”
Thus, the focus of the provision is only on the intention of the debtor; the counterparty’s
bona fides is merely a defence." The actio pauliana model requires some kind of collusion
between the debtor and the counterparty for the creditors’ rights to be protected. The
decisions in the development of Thai law, first with the CCC and then with the BA, changed
the conceptual basis for challenging fraudulent transactions from the English law model,

which evolved from the Statute of Elizabeth, to the actio pauliana model.

A further important further feature of the development of this right in Thai bankruptcy
law is that its English bankruptcy law predecessors did not apply to limited companies; their
application was restricted to personal bankruptcies, including those of individual traders.” The
extension of the right to include corporate debtors was only made in English bankruptcy law

by the passing of the Insolvency Act 1986 (“IA86”), nearly a century later.

From this brief explanation of its development, it is evident that Thai law in this area
is rather a blend of different concepts derived over time from different sources with different
underlying principles. The next section of this article will conduct a detailed comparative
exercise between Thai law, English law, which heavily influenced the adoption of Thai
bankruptcy law, and German law, which heavily influenced the adoption of the CCC. It will
be argued that Thai law, rather than following the development of either of the comparator
systems, has evolved along its own path, creating a different environment for the protection

of corporate creditors.

* Jlaria Pretelli, “Cross-Border Credit Protection Against Fraudulent Transfers of Assets: Actio Pauliana in the Conflict of
Laws,” Yearbook of Private International Law 13 (2011): 599.

“ See Douglas G. Baird and Thomas H. Jackson, “Fraudulent Conveyance Law and Its Proper Domain,” Vanderbilt Law
Review 38 (1985): 829.

“' See Baird and Jackson, “Fraudulent Conveyance Law and lts Proper Domain,”

“ Transactions with limited companies were challenged on the basis either that they were ultra vires or that they were

an abuse of the directors’ powers, recoverable from a recipient who had notice. Armour, “Transactions at an Undervalue,” 41.
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3. Comparison between Thai law, English law and German law relating to
challenging transactions

This article will now conduct a comparative exercise to analyse the operation of Thai
law in comparison to English law and German law. To facilitate this comparison, an example
fact pattern will be applied to the law of each jurisdiction in turn. The facts which will be
used are based on those which resulted in a Thai Supreme Court decision, Case 3591/2538,

a relatively clear example of asset dilution.

In this case, the four defendants (D1-D4) were limited companies and the claimant
was the Revenue Department. The first defendant, D1, owed a significant amount of money
to the claimant, and did not pay when required to by the claimant. The claimant had the
legal power to seize D1’s assets and sell them at auction to fund the payment of its debt.
However, after receipt of the claimant’s demand, D1 made a number of transfers of its assets.
It transferred the shares it held in its subsidiary, D4, to the remaining two defendants D2 and
D3. It also transferred a substantial number of shares it held in listed companies, as well as
a piece of land, to D4. At the time the claim was filed, D1 had only a nominal amount of

cash in its accounts and only a few assets, far insufficient to meet its debt to the claimant.

The four defendants argued that, at the time of the transfers, D1 still had substantial
assets, more than sufficient to pay its debts, and that it lost these in subsequent trading.
However, the accounts of the companies could not verify the amount given in exchange for
the various transfers, nor provide a record of D1’s assets at the time. Furthermore, the four
defendant companies all had registered offices at the same address and a number of com-
mon directors, including one individual who had personally effected all of the transfers and

who was a director on the board of all of four companies.
3.1 Thai law

In the Thai Supreme Court case, the claimant requested the revocation of the
transfers under Section 237 of the CCC. For a successful claim under Section 237, the
following four elements must be made out to the satisfaction of the court.” First, the
debtor must have performed a Juristic act whose object is a property right. Second, the
creditor must suffer a loss as a result. Third, the debtor must know that the creditor will

suffer a loss. Fourth, if the juristic act was not performed gratuitously, the counterparty or

* This article will use the categorisation provided by lana Sauns, A185u7e ngmnaaf”nwmswﬂ"[/?atanakom, Explanation
of Law on the Principles of Debt], 298ff.
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the third party who received the property must also have known that the creditor would

suffer a loss.

The first element is uncontroversial in the fact pattern used here, since the
transactions related to transferring the ownership of shares in D4 to D2 and D3, the transfer
of shares in a number of listed companies to D4, and the transfer of land to D4. All of these

are clearly juristic acts concerning property rights.

Regarding the second element, that harm must be caused to creditors, the concept
of harm is not defined in Section 237 of the CCC. However, academics have expressed the
concept in very consistent terms: a situation in which the juristic act of the debtor results in
the assets of the debtor being reduced to a level at which they are insufficient to be used
for the repayment of her creditors will be one in which harm is caused to creditors.*" When
applying this to the facts, it seems that the court was unconvinced by the defendants’
explanation that the reduction in D1’s assets was caused by subsequent trading losses
rather than by the transactions. This is perhaps unsurprising, given that the defendants could
provide no evidence of the value paid to D1 or of D1’s financial position at the time of the
transaction. Therefore, the transactions were taken to have reduced D1’s assets to a level

insufficient to repay the claimant, causing it harm.

The third element is that the debtor must know that the creditor would suffer a
loss. The defendant need not have the intention to cause the creditor to suffer a loss; it will
be sufficient for the defendant to know that it may result in the creditor suffering a loss by
doing the relevant juristic act.” For example, where a debtor transfers property to a relative,
but has a genuine hope that she will be able to repay her creditors when their calls come,
this will still satisfy the mental element since she was aware, at the time of the transaction,
that it might result in a loss to her creditors.* Here, presumably on the basis that the
transactions happened after the claimant brought a claim in respect of the debt, D1 was

judged to have known that the transactions may have caused loss to the claimant.

“ Similar expressions of this concept are given by 1aild Uslu, UssmaﬂgmnyuWouasW7n7wy’7'7ﬁ7’ayﬂﬁnﬁmmwﬁv {Pramoj,
The Civil and Commercial Code on Juristic Acts and Debt], 2:718; 3”61 LATHIYAS, wa"nngwmauﬁvﬁnwmzwﬁvyit Setthabutr, Principles
of Debt in Civil Law], 20th ed. (Bangkok: Thammasat University, 2554), 111; Tann Saunns, Fe5u7e ngwﬂwﬁvnwma‘,"l/i‘ij’[l-?atanakom,
Explanation of Law on the Principles of Debt], 302.

il Ul Yasaanguansursuae il dagidinsamazni [Pramoj, The Civil and Commercial Code on Juristic Acts
and Debt], 2:712; 3iladena, ﬂ“7aﬁuwﬂmumngwmauﬁmnzwvzﬂw’a”nUmﬁﬁnﬁmmwﬁv[vm/‘tchaigul, Explanation of the Principles
of Juristic Acts and Debt in the Civil and Commerical Code], 210; Tanms $aunns, Fi’7a§1/7ﬂngm/7ya"nymwﬁ" [Ratanakorn, Explanation
of Law on the Principles of Debt], 309.

% \ild U, Varaanguaieursuaswidveiaeidingamagnil [Pramoj, The Civil and Commercial Code on Juristic Acts
and Debt], 2:714-15.
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The fourth element, where the transaction is not gratuitous, requires a similar
mental element on the part of the debtor’s counterparty. Here, the creditor must prove that
the counterparty knew that the creditor would suffer a loss as a result of the juristic act.*’
It has been suggested by some commentators that the counterparty must know specifically
that the debtor is in debt to the claimant; besides, where she is aware that the debtor has
creditors, she must also be aware that the debtor lacks sufficient property to repay them.
Otherwise, the counterparty will be found to be honest and the creditor’s claim will fail.*
Certainly, if the counterparty is unfamiliar with the debtor and merely obtains a favourable
price for assets, the creditor’s claim will be unsuccessful.”’ The knowledge of the counterparty
may be inferred from other facts, which the counterparty knew or should have known, or
from actions taken by the counterparty.”® So, for example, if the debtor sells assets at a
particularly low value or to a person closely connected with the debtor, such as a relative
or a person who frequently does business with the debtor, then knowledge of the counterparty

may be inferred™

Applying this to the facts, the court could infer the relevant knowledge of the
counterparties on the basis that the companies were registered in the same building and had
many common directors. Indeed, the director who effected the relevant transactions was a
director of all of the defendant companies. As a result, the other defendants were taken to
have been aware of the details of D1’s financial position and the claim brought by the
claimant. On this basis, the Thai Supreme Court concluded that the elements were satisfied

and upheld the claimant’s right to revoke the transactions.

Should the same factual scenario occur but suppose that D1 was put into insolvency
proceedings, the analysis would be as follows. Under Section 113 of the BA, the insolvency
office holder would bring the claim to court on behalf of the creditors as a whole, requesting
the court to revoke the transactions using the right granted under Section 237 of the CCC.

This would result in the same analysis as above. However, in three circumstances, the claim

TTana Saunns, Aesue ngw1l7£/ﬁ"m-mwwﬁy[Rotanakorn, Explanation of Law on the Principles of Debt], 310.

“Inlsad 1gam, m"va?uwﬂwmangwmyuWocmxwm?w’v’wfwmf [Pairot Wayuphap, Explanation of Debt in the Civil and
Commercial Code], 9th ed. (Bangkok, 2554), 340.

® (aild Usluw, Usswaanguaneuweuaswisdveidaedingsuuaswil (Pramoj, The Givil and Commercial Code on Juristic Acts
and Debt], 2:723.

*Yan Saunns, Ff79§ﬂ7s}ng%&l7ﬂa"f;Umswﬁ"[Ratanakom, Explanation of Law on the Principles of Debt], 310,

S afig Usnlue, UmlaangwmyuWJ/,m.ywwﬂ-zfsh'wi’vyﬂﬁnmmami [ [Pramoj, The Civil and Commercial Code on Juristic
Acts and Debt], 2:723; Tans Saunns, ﬂ°7a§U7£/ngm/vya\“nwmmﬁv[/?atanokom, Explanation of Law on the Principles of Debt], 310.

150 Auegy 2562



Challenging “Fraudulent” Transactions and Protecting Company Creditors in Thailand:

a Comparison with English and German Law

benefits from a presumption that the mental elements on the part of the debtor and the
counterparty are fulfilled. These three circumstances, pursuant to Section 114 of the BA, are
as follows: first, where the juristic act occurred within a year of the initiation of the bankruptcy
proceedings; second, where the juristic act was a gratuitous act; and third, where the debtor

received an unreasonably small amount of value in exchange from the counterparty.

Under the analysis above, since the claim was allowed under Section 237, this
would also have succeeded under Section 113 of the BA. However, if the transactions in the
fact pattern above had occurred within 1 year of D1 entering bankruptcy proceedings, the
claim would have benefited from the presumption under Section 114. Indeed, this presumption
would likely have applied in any event since the defendants could not prove that any value
had been given in exchange for the transfers. As a result, the court’s consideration of the
mental elements, assumed from the overlap between the directors of the four companies,
would not have been necessary. Instead, the defendants would have needed to prove that
they did not know the details of D1’s finances and the claimant’s demand; particularly difficult

in this case.
3.2 English law

The relevant statutory options for the fact pattern above are found in the 1A86,
which applies also to claims brought against companies which are solvent. The most important
provisions are Section 423 if the debtor is solvent and Section 238 if the debtor has entered
insolvency proceedings. The elements required for bringing a claim under Section 423 are as

follows.*

First, the creditor must show that she is the victim. This requires demonstrating
that she has an actual or potential debt claim against the defendant and that the debtor’s
transaction has caused or may cause factual prejudice to this claim. Second, the debtor must
have entered into a transaction with another party at an undervalue. Third, the debtor must
have had the purpose of putting the assets beyond the reach of her creditors. If these
elements are made out, the court will reverse the effects of the transaction provided that
this does not affect the rights of third parties who subsequently acquired property for value,

in good faith and without notice of the relevant circumstances.

%2 This article draws on the categorisation of the elements of Section 423 of the 1A86 used in John Armour, “Transactions
Defrauding Creditor,” in Vulnerable Transactions in Corporate Insolvency, ed. John Armour and Howard Bennett (Bloomsbury
Publishing, 2003), 96ff.

fugeu 2562 151



MIAINHULY PERINTINIIVIESY

Applying these elements to the fact pattern above, the first element requires
proof that the claimant, here the Revenue Department, was a victim. In other words, did the
transaction leave the debtor with debts greater than assets, or to a greater extent than before
the transaction?®® Applying this to the fact pattern, the fact of the debt owed by D1 to the
claimant, the Revenue Department, is evident. Since it appears that insufficient value was
given in exchange for the transfers by the other defendants, they reduced the amount of
D1’s assets so that they could not be used to fully repay the claimant. Therefore, the

transactions prejudiced the Revenue Department’s claim.

The second element is whether the defendant entered into a transaction at an
undervalue, which requires either no consideration or significantly less value, given in
exchange.” It seems that any difference of more than 15% of the true value will be considered
to be ‘significant’.”” Here, the value given by the counterparties could not be verified and
the Court appears to have treated the transfers as having been made for, at most, nominal
consideration, significantly less than the true value of the assets. Therefore, on our facts, this

element is also satisfied.

The third element is that the debtor must have engaged in the transaction for
the purpose of putting the assets beyond the reach of its creditors. A person is taken to act
with a purpose when doing something it is believed will lead to a particular consequence.”
This is narrower than ‘intention’, which includes all other necessary consequences of a
person’s acts.” To qualify as a purpose, the link between the transaction and the prejudice
to the claimant must have been in the debtor’s mind at the time of the transaction.” If there
are several purposes, the element will be satisfied if this was a real, or non-trivial, purpose.”
Where a debtor is facing claims from creditors at the time of a transaction, and where the
transaction leaves her with insufficient assets to pay her debts, it will be inferred that she
had the purpose of putting assets beyond the reach of creditors unless she can offer some

legitimate explanation of her actions.*

* Armour, 102,

* Section 423(1) 1A86. See also Re MC Bacon [1990] BCC 78 at 92,

* National Westminster Bank plc v Jones [2002] 1 BCLC 55. See also discussion in Armour, “Transactions Defrauding
Creditors,” 68.

* Mallalieu v Drummond [1983] 2 AC 861 at 870. See also Armour, 109,

%" Re MC Bacon Ltd [1990] BCC 78 at 87.

% See Armour, “Transactions Defrauding Creditors,” 109,

* Inland Revenue Commissioners v Hashmi [2002] EWCA Civ 981 at [19]-[25).

® Freeman v Pope (1870) LR 5 Ch App 538; Banca Carige v Banco Nacional de Cuba [2001] 2 Lloyd’s Rep 147 at
158-59.
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Applying this to the fact pattern, since D1 was aware of the claimant’s dermand
and it did not have sufficient assets to repay following the transfers, it is likely that the court
would infer that D1 had the purpose of putting its assets beyond the reach of the claimant.
Therefore, D1 would need to prove that there was a different purpose for these transactions,
and that putting the assets beyond the reach of the Revenue Department was, at most,
a trivial consideration. It is suggested that this would be a difficult obstacle to overcome for

the defendants.

Since the three elements above are satisfied under English law, the court would
reverse the effects of the transaction provided that this does not affect the rights of a third
party who acquired property or received benefits as a result of the transaction for value,
in good faith and without notice of the relevant circumstances. On the facts, D2, D3 and D4,
were in possession of the relevant assets from the debtor, D1. Since they are counterparties
rather than third parties, their good faith or knowledge of the relevant circumstances is not

considered as a matter to prevent the reversal of the effects of the transaction.

Should the same facts occur, but should D1 go into insolvency subsequent to the
relevant transactions, the analysis would use Section 238 of the 1A86. To bring a successful
claim, the insolvency office holder must first show that the transaction occurred at the
‘relevant time,” which has both a temporal and financial element to it. For the temporal
element, it must have occurred during the period of two years ending with the bringing of a
successful petition for insolvency proceedings. The financial element is that, at the time of
the transaction, the company was unable to pay its debts, within the meaning of Section 123
of the IA86, or that it became so as a result of the transaction. Secondly, there must have
been a transaction at an undervalue, which has the same meaning as for Section 423 as
discussed above.”! There are several defences, the most important of which is that a transaction
will be protected if it can be shown to have had a ‘bona fide business purpose’:* that the
debtor entered into the transaction in good faith for the purpose of carrying on its business,

and that there were reasonable grounds for believing that it would benefit the company.

Applying this to the facts, assuming that D1 entered insolvency proceedings
within two years of the transaction, the temporal condition would be satisfied. Regarding the

financial condition of being unable to pay its debts, there are a number of possible tests

¢! National Bank of Kuwait v Menzies [1994] 2 BCLC 306 at 319.
% Section 238(5) of the IA86
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demonstrating factual insolvency. However, the company is presumed to be unable to pay
its debts where the counterparty is a person connected with the company.” The list of
connected persons includes any company of which either the same person has control or
persons who are her associates have control, and any company which the company,
together with its associates, controls.* Here, since the defendant companies had a significant
number of overlapping directors, the counterparties would be considered to be connected
with the debtor, D1. This would result in a presumption that D1 was factually insolvent at
the time of the transaction. The defendants would have needed to prove that the company
was financially solvent at the time of the transactions to the satisfaction of the court, which
it appears they were unable to do so. As a result, the elements for bringing a claim under

Section 238 would be satisfied, subject to defences.

The ‘bona fide business purposes’ defence is contained in Section 238(5) of the
IAB6. This provides that the court will not make an order revoking the relevant transaction
if it is satisfied (a) that the debtor entered into the transaction in good faith and for the
purpose of carrying on its business, and (b) that, at the time it did so, there were reasonable
grounds for thinking that it was in the best interests of the company. Therefore, this defence
has both a subject and an objective element. The individuals at the debtor’s company
responsible for the transaction must have been motivated by carrying on the company’s
business, subjectively. Furthermore, objectively, it must be shown that a reasonable board
of directors would have considered that the transaction was beneficial to the company.®
Applying this to the facts, there does not appear to have been any clear business purpose
served by the transactions which simply moved the assets to the ownership of different
entities in the same corporate group. Therefore, it is unlikely that this defence would have

been available on the facts.
3.3 German law

In German law, the right to bring an action for the revocation of fraudulent transactions

outside of insolvency is contained in a separate Act, known as the Anfechtungsgesetz (“AnfG”)

* Section 240(2) of the 1486

* ‘Control” is defined to mean either (a) that the directors of the controlled company, or of another company which in
turn controls it, are ‘accustomed to act in accordance with the directions’ of the controller; or (b) that the controller is entitled
to exercise, or control the exercise of, one third or more of the voting power at any general meeting of the controlled company,
or of any company which in turn controls it. Section 435(10) 1A86.

% Criterion Properties plc v Stratford UK Properties LLC [2002] EWHC 496 (Ch) at [23]
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which may be translated into English as the Avoidance Act.* Section 3 of the AnfG provides
that a legal act (Rechtshandlung)®” which has been made in the previous 10 years may be
challenged by a creditor if the debtor had the intention to prejudice her creditors, the
counterparty knew of the debtor’s intention to prejudice creditors at the time of the act,
and the act prejudiced creditors. These elements which must be proved for a creditor to
bring a successful claim are that there was a legal act which produced detriment to the
creditor, and the presence of the required mental element with regard to both debtor and

counterparty.®®

Applying this to the fact pattern, regarding the first element, the transfers of shares
and property by D1 would certainly meet the description of legal act, just as for the equivalents
in both Thai law and English law. Regarding detriment to creditors, where a company transfers
assets to a counterparty for consideration which is less than the fair value of the assets, the
creditors will be considered to suffer a direct detriment.* This is because, in the case of
a hypothetical liquidation, the creditors have a smaller amount of assets against which
they may claim. Thus, any diminution in value or even, where the full value was paid, any
resulting prejudice to the position of the creditors on enforcement, will suffice to make out
this element.”® Here, D1’s transfers would constitute a direct detriment since, as above,

sufficient value was not given in exchange by the counterparties.

Regarding the second element, German law, like Thai law, requires a mental
element on the part of both the debtor and the counterparty. On the part of the debtor,

German law requires intent (Vorsatz) which goes beyond the English concept of purpose,

% Gesetz (iber die Anfechtung von Rechtshandlungen des Schuldners auferhalb des Insolvenzverfahrens (Anfechtungsgesetz,
AnfG), BGBL, 1994, Part |, p. 2911

¢ This concept should be understood broadly, as any act of will that produces legal consequences, See Thomas Bachner,
Creditor Protection in Private Companies: Anglo-German Perspectives for a European Legal Discourse, (Cambridge University Press,
2009), 57.

® This categorisation is based on that used by Bachner, 39ff.

¢ German law has a concept of both direct detriment and indirect detriment. Indirect detriment can be any detriment
to the creditors which arises after the legal act but beyond the consequences of the legal act itself. An example would be where
a debtor sells assets for full and fair value, but subsequently dissipates the proceeds so that the creditors are left with nothing,
or uses the proceeds to flee the country. See Bachner, 62ff.

7 An example would be where a debtor owned a piece of land and subsequently leased it to a third party at full
market rent. Although granting the lease would not easily be seen as a transaction at below market value, it prejudiced the
creditors who were not able to obtain vacant possession of the land when enforcing their claims. These were the facts of an

Austrian case, which follows German law in this area, OGH 9.3.1989 discussed in Bachner, 63ff.
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requiring ‘bedingter Vorsatz’,”* the Latin term for which is dolus eventualis.”? For this mental

element to be found, the debtor must not only foresee the risk to creditors, but also
positively accept harming creditors as the likely consequence of the legal act.” There appears
to be a need to sanction or approve both the act and the detriment created for creditors.™
For example, in a High Federal Court (Bundesgerichtshof) case decided in 2003,” the Court,
citing a number of previous decisions, stated that the debtor must not only be aware that
disadvantage to creditors is possible but also accept this risk by not allowing this possibility
to prevent her from taking such actions. However, mere hope that the debtor’s economic
situation will improve in the future will not be sufficient to show that the debtor did not
intend to harm creditors. Applying this to the fact pattern, since the transactions occurred
after the Revenue Department brought its claim against D1, and the relevant directors at D1
would have been well aware of the effect of transferring the assets to the counterparties,

the mental element would likely be satisfied here.

Like Thai law, a mental element must also be satisfied in relation to the
counterparty. Section 3 of the AnfG requires knowledge on the part of the counterparty of
the intent of the debtor to prejudice its creditors.” This is an element which presents a
significant hurdle to a claimant, since it requires proving knowledge of one party about the
intent of another party. However, in the present factual circumstance, given that the director
acting on the transactions was a director of all the counterparties, knowledge of the intention
of the debtor seems likely to be found. Therefore, this element would lkely be satisfied with
the facts.

Assuming the same facts occur, but that D1 goes into insolvency following the
transacticns, the analysis under German law would be as follows. The relevant legislation
would be the Insolvency Code (Insolvenzordnung (“InsO”)), specifically Sections 129-147.
There are five main grounds of avoidance, the most relevant of which to the fact pattern,
and asset dilution generally, are Sections 132 and 133, covering acts which are directly

detrimental to creditors and intentionally harmful acts respectively.

" BGH 27 May 2003, BGHZ 155, 75

" Bachner, Creditor Protection in Private Companies: Anglo-German Perspectives for a European Legal Discourse, 69.

" Gerhard Wagner, “Distributions to Shareholders and Fraudulent Transfer Law,” European Business Oreanization Law
Review (EBOR) 7, no. 1 (2006): 220; Bachner, Creditor Protection in Private Companies: Anglo-German Perspectives for a European
Legal Discourse, 69. See also BGH 18 April 1991, NJW 1991 p. 2144 at p. 2145; BGH 2 April 1998, ZIP 1998 p. 830 at p. 835.

“ Wagner, “Distributions to Shareholders and Fraudulent Transfer Law,” 220.

” BGH 27 May 2003, BGHZ 155, 75

7 Bachner, Creditor Protection in Private Companies: Anglo-German Perspectives for a European Legal Discourse, 77.
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Section 133 is nearly identical to Section 3 of the AnfG, except that the insolvency
office holder has the power to bring the claim. Therefore, applying this to the facts, the
analysis of Section 133 of the InsO would follow the analysis of Section 3 of the AnfG

conducted above.

Under Section 132 of the InsO, a transaction causing a direct detriment to creditors
may be challenged which occurred during the three months before an insolvency petition,
if the debtor was unable to pay its debts on the date of the transaction and if the
counterparty knew this, Knowledge of the debtor’s inability to pay its debts is deemed to
be established by the counterparty’s knowledge of circumstances which ‘compellingly
bespeak’ the debtor’s insolvency.” On the facts, D1’s financial position on the date of the
transaction was unclear. However, in practice, in an insolvency situation, there may be more
financial information available, since the insolvency office holder would have access to the
debtor’s financial records. If the fact of D1’s insolvency could be shown, it seems likely that
the counterparties’ knowledge of D1’s financial position could also be proven, given the

overlap in directors.

However, as in English law, further assistance will be given to an insolvency office
holder in situations involving connected persons, defined in Section 138 of the InsO. In relation
to Section 132, persons with particular relationships to a company, which would include
companies with common directors or common owners such as in the present case, will be
presumed to have been aware of the debtor’s cash flow insolvency. In relation to Section 133,
where there is a transaction between the debtor and a counterparty who is a connected
person in the two years before the opening of insolvency proceedings, the burden of proof
regarding the subjective mental element will be reversed. In other words, it will be presumed
that the debtor had the intention to prejudice creditors and that the counterparty knew this.
Indeed, there is a similar provision to the benefit of creditors’ claims in respect of transactions

with connected persons, at Section 3(4) of the AnfG.

Therefore, both in and outside of insolvency, it seems that the facts would give
rise to a successful challenge in German law, as for Thai law and English law. Furthermore,
assistance would be given to the party bringing the claim from the presumptions established
in relation to connected persons, under Section 138 of the InsO. The next section will provide

a detailed comparison of the three legal systems.

" Bachner, 83-84.
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3.4 Comparison between Thai law, English law and German law relating to

challenging fraudulent transactions

An analysis of the same set of facts under the three legal systems allows some
important distinctions to come to the forefront, in spite of the fact that the conclusions
under all three would likely be the same. The most important difference between the

approaches concerns the mental element in relation to the counterparty to the transaction.

In the case of a solvent company, Thai law and German law require knowledge
or intention on the part of both the debtor and the counterparty that the transaction would
prejudice the creditor. In English law, under the same circumstances, it is only required
that the debtor act for the purpose of putting the assets beyond the reach of the creditor.
Therefore, there is a significant structural obstacle for a creditor bringing a claim in Thai law
or German law when compared to English law; the creditor under Thai law and German law
must prove the mental state of an additional party, with the associated difficulties in obtaining
evidence. It should be noted that the required mental element of the debtor in Thai law is
merely knowledge of harm to creditors, which is likely easier to prove than the English law
requirement of purpose. Nevertheless, the additional requirement to prove the knowledge
of the counterparty implies that it will generally be harder for a creditor to bring a successful
challenge in Thai law than in English law. German law, by contrast, requires a stronger mental
element on the part of the debtor, with a requirement for the debtor to sanction or approve
both the act and the detriment caused. This is combined with the need to prove knowledge

of the counterparty of the intent of the debtor.

In the case of an insolvent company there is, too, a corresponding difference
between the approaches of the three systems. Although all three systems assist an insolvency
office holder in bringing a successful claim in certain circumstances, the extent of the assistance
differs. Thai law gives a presumption in favour of finding the required mental element where
the transaction occurred during a one year ‘twilight’ period before formal insolvency, was
gratuitous or was made in return for an unreasonably small value. However, this is only a
presumption and can be overturned by the debtor or the counterparty. In German law, the
twilight period is shorter, only three months, and it is necessary to prove that the defendant
was unable to pay its debts and that the counterparty knew this. However, where the
counterparty is a connected person, the twilight period extends to two years and the burden
of proof regarding the subjective mental element is reversed. There is no equivalent for the

connected parties concept in Thai law. In English law, if there is an undervalue transaction
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during the longer two-year period before insolvency and when, or as a result of which, the
debtor is unable to pay its debts, the transaction may be challenged. Indeed, where there
is a defined close connection between debtor and counterparty, which is likely in cases of
asset dilution, the debtor will be presumed to have been unable to pay its debts. Although
there is a defence, this requires proof both that subjectively there was a good faith business
purpose and that objectively there were reasonable grounds for thinking that the transaction
would benefit the company. Therefore, in insolvency also, a claim will generally be easier to
make out under English law, since the twilight period is generally longer and the counterparty
has more to prove to raise the English law defence successfully than to overturn the Thai

or German law presumptions.

Fundamentally, Thai law and German law focus on subjective elements. Where
the debtor or counterparty were acting without knowledge that the transaction would harm
the creditor, the transaction will be protected. Under English law, this would not necessarily
be the case. The mere absence of knowledge that a transaction would prejudice a creditor
would not be sufficient to successfully raise a defence against Section 238 of the IA86.
Instead, the defence requires an objective element: the transaction must also be cne which

a reasonable board cf directors would regard as benefiting the company in the circumstances.

Commentators have noted that, in its adoption of an objective approach in
Section 238 of the IA86, English law appears to have moved beyond the prevention of fraud
as the purpose of such provisions.” English law presents, and accepts, the possibility that
transactions may be successfully challenged even where the parties were honest. This has led
Armour, for example, to argue that Section 238, rather than purely aimed at fraud-prevention,
serves to ameliorate the perverse incentives which face corporate debtors in financial
difficulties.” Where undervalue transactions are likely to be reversed in a long twilight period
before insolvency, the incentives to engage in asset dilution are reduced. Furthermore, the
objectivity recruits outsiders, others in the business environment, to act as monitors of
undervalue transactions. Potential counterparties who see a suspiciously good deal will need
to investigate the financial position of the seller and be assured of a bona fide business
purpose to be confident that the transaction will not be challenged later. This creates a

further benefit to unsecured creditors, by making it difficult for companies to offload their

™ Armour, “Transactions at an Undervalue”, 42-43; Baird and Jackson, “Fraudulent Conveyance Law and Its Proper
Domain Symposium on Bankruptcy”, 830-31.

™ Armour, “Transactions at an Undervalue”, 56.
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assets at low prices in a desperate attempt to keep up payments to secured creditors;

for example, value is preserved for unsecured creditors in the long term.

Conversely, the retention of the subjective element in the Thai and German
provisions potentially creates the opposite incentives. Where a purchaser sees the opportunity
of a good bargain, they are in fact protected by knowing nothing about the seller’s financial
position. On one hand, these systems aim to ensure that honest debtors and counterparties
will be protected. It also means that companies in financial difficutties will find it easy to sell
their assets, affording them opportunities to keep their business out of formal insolvency
proceedings. However, this also gives rise to a risk that the pool of assets available to creditors
to claim against may be more easily emptied, incentivising those being offered a good price

to not ask too many questions.

This analysis might lead to a conclusion that the three jurisdictions could be
viewed on a spectrum with English law at one end with a long twilight period, no need to
prove the mental element of the counterparty, and in some circumstances an objective test;
German law at the other end with a requirement to prove a dolus eventualis of the debtor
and the counterparty’s knowledge of the debtor’s intention, and short twilight periods; and
Thai law somewhere in between, perhaps closer to German law due to its requirement for
subjective elements, with an advantage over German law, from the claimant’s point of view,
that the counterparty’s knowledge only of harm to creditors need be shown, but with the

disadvantage of the lack of a formal presumption in the case of connected parties.

However, this analysis misses the crucial point that German law may treat cases
of asset dilution as an issue concerning rules of capital maintenance, dealt with under
company law, rather than as a matter of challenging fraudulent transactions through avoidance
law or bankruptcy law. This provides a claimant with an option to bring a claim which relies
on objective elements rather than requiring proof of the subjective mental state of the

debtor and counterparty.

4. Another approach to address asset dilution-German law capital maintenance
provisions

This section discusses an alternative approach to addressing the problem of asset
dilution in limited companies in German law, which is to use rules of capital maintenance

rather than rules relating to fraudulent transactions. Capital maintenance rules may be
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considered as a subset of legal capital rules which concern both the raising of equity capital
from shareholders and the circumstances in which it may be retumned to shareholders.* The
basic principle of maintenance of capital, put simply, is that the capital investment in a
company made by shareholders should not be returned before all of the company’s creditors
have been fully satisfied. Shareholders should only expect returns paid out of profits made
by the company. This so-called ‘shareholders last’ principle is fundamental to the company

and bankruptcy law of Thailand, England, and Germany.”

In relation to private limited companies, the first sentence of Section 30 of the Gesetz
betreffend die Gesellschaften mit beschreinkter Haftung (“GmbHG”), sets out the basic concept
of capital maintenance, requiring that the funds necessary to maintain the company’s registered
share capital must not be paid out to shareholders.”” There are similar provisions in English
law and Thai law.? However, in German law, this principle has developed into a wide-ranging
concept which may be used to address problems of asset dilution through the doctrine of

disguised distributions.

In German law, the concept of maintenance of capital not only applies to distributions
such as dividends, but encompasses all transfers of value to a shareholder through transactions
which do not return adequate value to the company in exchange.®* This includes disguised
distributions, so-called because the net transfer of value is concealed by a transaction on an
other than arm’s length basis.”® Whether or not the company received adequate value

will be considered by applying the business judgement of a diligent and prudent director.®®

® Gullifer and Payne, Corporate Finance Law, 115ff; Eilis Ferran and Look Chan Ho, Principles of Corporate Finance Law,
2nd ed. (Oxford University Press, 2014), 5ff; Kraakman et al., The Anatomy of Corporate Law: A Comparative and Functional
Approach, 114ff.

" {anes $auns [Ratanakom, AeButeyseaenguueuniazwidled sjusau v3y [Explanation of the Provisions of the
Civil and Commercial Code relating to Partnerships and Companies], 473; Davies, Introduction to Company Law, 93; Andreas
Cahn, Capital Maintenance in German Company Law, Institute for Law and Finance (ILF) Working Papr 146 (Goethe-Universitét,
Institute for Law and Finance, 2015), 6; Kraakman et al., The Anatomy of Corporate Law: A Comparative and Functional Approach,
114ff.

® For public companies, see Sections 57-58 of the AktG.

8 Thai law: Section 1201 para 3 CCC in relation to private limited companies and Section 115 of the Public Limited
Companies Act BE 2535 (CE 1992) in relation to public limited companies; English law: Section 830 of the Companies Act 2006,
and following sections.

¥ For a relatively recent case discussing the interpretation and indicating the development of jurisprudence on this
topic, see BGH 21 Mar 2017.

¥ Cahn, Capital Maintenance in German Company Law, 6.

% OLG Koln AG 2009, 584, 587; OLG Koblenz AG 2007, 408, 409.
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Generally accepted methods of valuation provide guidance for the court’s assessment.”
This concept also applies where a third party is the counterparty rather than a shareholder,
such as where a shareholder’s nominee purchases a company asset. The courts adopt a
principle-based approach: where the shareholder receives, directly or indirectly, the economic
benefit of the transaction or where the transfer of value is a result of the shareholder
exercising her influence over the company, the capital maintenance rules apply. In the latter
case, the asset will be deemed as having been passed first to the shareholder and then
transmitted to the third party.*® Pursuant to traditional doctrine, distributions in violation of
capital maintenance provisions are void.” However, since the objection to the transfer is
based on the inadequacy of the value given in exchange, the Bundesgerichtshof has
interpreted the doctrine as requiring the shareholder to compensate the company for the

shortfall, rather than to return the asset.”

The operation of capital maintenance provisions also relates to transactions between
companies in the same corporate group. Where a subsidiary company makes a net transfer
of value to its parent, the parent is liable to compensate the subsidiary. The assessment of
transfers between sister companies is the subject of debate.” Some authors argue that these
should be treated as transfers of assets to the parent and then on to the transferee, resulting
in the parent company’s liability to compensate the transferor. Others argue that the parent
should only be liable if the transaction is due to its influence on the transferor company;
if the undervalue is due to the lack of business judgment of the transferor alone, the parent

should not be liable.”?

The concept of disguised distributions and capital maintenance may be applied to the
fact pattern discussed above. Although the details of the relationship are not entirely clear
from the facts, it appears that D1-D4 were all part of the same corporate group, indicating
that they have common shareholders. Assuming that is the case, the undervalue transfer of
assets from D1 to the other defendants would be considered a transfer of value between
sister companies. We might also assume that this was under the influence of the parent

company or controlling shareholders, which is likely given that one particular director acted

¥ OLG Koblenz AG 2007, 408, 409,

* BGHZ 60, 324, 330. See Cahn, Capital Maintenance in German Company Law, 15,
¥ See Cahn, 15. and references.

" BGHZ 196, 312, 316. See discussion in Cahn, 16.

*' Cahn, 17.

% See discussion in Cahn, 17.
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on all the transactions. If, as seems likely, D1 did not have sufficient profits to cover the
transfer of value, German law would treat this as a violation of capital maintenance rules.
This would require the relevant shareholder to pay compensation to D1 for the reduction in

value caused by the transfers.

Analysing the facts this way, it becomes clear that German law offers the ability to
address the problem of asset dilution in an objective manner. The rules discussed above
relating to challenging fraudulent transactions will still assist creditors in circumstances
in which value did not pass to a shareholder, or a shareholder cannot be shown to have
influenced the transaction. However, typical cases of asset dilution may be addressed using

the objective rules of capital maintenance, as developed by German courts and academics.

5. Conclusion-Thailand, England, Germany, objectivity and conceptions of
the limited company

As discussed above, the right to challenge fraudulent transactions in German law requires
finding a subjective mental element on the part of both the debtor and the counterparty.
However, the German legal system in many circumstances treats asset dilution as a matter
for company law, using an objective test based on the net value transferred away from the

company.

English law on fraudulent transactions contains no requirement to prove a mental
element in relation to the counterparty. Furthermore, in the relatively lengthy twilight pericd
of two years before a company’s formal insolvency, the test is an entirely objective one.
Where the transaction is at an undervalue and the company is factually insolvent, before or
as a result of the transaction, the transaction will be revoked. The most important defence,
too, has an objective element, since it requires the court to consider if a reasonable board
of directors would have considered the transaction beneficial to the company. Furthermore,
certain presumptions will assist claimants in the case of transactions between connected

parties.

By contrast, the Thai legal system does not have an objective test for challenging
fraudulent transactions. Even in the case of a transaction made during the one-year twilight
period, Thai law requires the court to conclude that there was knowledge on the part of
both the debtor and the counterparty that the transaction would prejudice the company’s

creditors. In this circumstance, there is a presumption that both parties had the relevant
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knowledge. However, if the counterparty, for example, can prove that they were unaware of
the debtor’s circumstances, the court will not revoke the transaction. Moreover, Thai law has
not developed an alternative with an objective test, such as German law’s approach of

addressing asset dilution through rules of capital maintenance in company law.

An objective approach may assist claimants in bringing a successful challenge. As discussed
above, companies in financial difficulties may come under pressure to offload company assets
quickly for cash, to keep making payments to powerful secured creditors. If the business then
fails and the company is liquidated, unsecured creditors in particular suffer from the shortfall
in the company’s assets caused by the undervalue transactions, since they receive low priority
in the order of payments on insolvency. An objective test can help address this problem by
making counterparties reluctant to purchase assets below market value from companies in
financial difficulties. However, an objective test also has the potential to revoke transactions
where the counterparties are honest, as well as making it more difficult for struggling

businesses to raise cash when they most need it to avoid failure.

Overall, English and German law use objective tests which incentivise behaviour
intended to benefit the economy as a whole even though in some circumstances honest
parties may be affected. By contrast, with its subjective test, Thai law aims at protecting
honest traders, preventing only unethical conduct in business, and giving flexibility to managers.
Indeed, this view of Thai law is supported by a number of criminal provisions which apply
to companies nearing insolvency. For example, in the year prior to insolvency, a director or
employee of a limited company who takes loans or transfers property by deceit, or fails
to explain a large loss of property, or disposes of property knowing about an impending
receivership order, commits a criminal offence.” These provisions appear to have been based
on English law models, consistent with the programme for the adoption of the BA and
its predecessors generally as discussed above.” However, the UK models did not apply to

limited companies but only to individuals.”

This emphasis on the prevention of unethical behaviour in business creates a markedly
different legal environment to that of England or Germany. On one hand, it seems to accept
a wide role of criminal law in regulating the relations between corporate debtors and their

creditors. On the other hand, Thai law’s approach creates a flexible business environment in

% Sections 164, 166, 173 and 175 of the BA
* E.g. Sections 154(15) and 157(c) of the English Bankruptcy Act 1914.
% E.g. Section 126 of the English Bankruptcy Act 1914.
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which companies have great freedom in entering into transactions provided that the participants
act within the ethical framework established by the relevant provisions of the CCC and the
BA, even where the result causes harm to creditors. As discussed at the beginning of this
article, this indicates a legal environment which may be considered shareholder-centric: the
law allows companies to be run for the benefit of shareholders; creditors are expected to

protect their own interests through contractual or proprietary means.

In light of this, it must be questioned how likely the CG2017 is to impact decisions
made by managers. As mentioned at the start of this article, the CG2017 aims to integrate
the essence of the principles and best practices of the G20/OECD Principles into the previous
Thai corporate governance codes, with a focus on creating value not just for shareholders
but for stakeholders, the capital market and wider society. This includes requirements for
listed companies to prepare financial mitigation plans which consider creditors’ rights.
However, as demonstrated by the comparative analysis in this article, Thai company law
generally is fundamentally shareholder-centric, with creditors expected to protect themselves
by the existing means available to them. Although advocating that listed companies consider
creditors may be the policy approach adopted in the CG2017, it is submitted that soft law
such as this code faces an uphill task in such a legal environment. Indeed, it is perhaps
likely to result in such financial mitigation plans being prepared as an exercise of ticking the
boxes for company reports rather than as an eamest and effective creditor protection measure.
Instead of relying on the CG2017, it is suggested that Thai law-makers could consider the

following options to protect creditors’ interests, which may prove more effective.

The first option is a wholesale revision of company law. If Thai law-makers are firmly
committed to adopting a paradigm of company law which encourages companies to take
into account the interests of other stakeholders including creditors in decisions, deep and
wide-ranging legal change is required. Specifically, such revision could include a mechanism
to address undervalue transactions similar to that in German law, creating an objective means
of preventing value being stripped out of company assets based on capital maintenance rules.
A major problem with this option is that it would require large-scale legislative intervention,
opening all provisions of company law to review. Furthermore, this would require adopting
a significantly different view of the purpose and extent of the legal capital rules to that
currently used in Thai law. Implementing the amendments would thus require lengthy
consultation with the business community and potentially including amendments to relevant

accountancy rules. Indeed, there would remain a number of questions to be resolved, such
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as whether to use book value or market value to assess whether a transaction is at an

undervalue, for example.

The second option is a narrower legislative intervention, by amending the law on
challenging fraudulent transactions. Specifically, Thai law-makers could adopt a model based
on English insolvency law to alter the nature of the test, in certain circumstances, to one
which contains purely objective elements, and no longer tied to the CCC. Section 114 of
the BA could be modified so that, during a particular twilight period-one or two years,
for example-before a bankruptcy petition, any transaction at a significant undervalue with a
company may be challenged by the insolvency office holder. The concept of significant
undervalue could be defined, for example, based on the English experience in case law, as
15% below market value. Within corporate groups, in such circumstances, the burden of proof
regarding the undervalue could be reversed, so it would be for the counterparty to prove
that adequate value was paid. Similarly, there could be a defence intended to protect
genuine rescue attempts, but any of such defence should be tied to an objective test: for
example, transactions which are reasonably considered to have been in the best interests of
the company in the circumstances. Since this would be an amendment potentially to only
one provision of the BA, an Act which has been frequently amended in the past, this process
would be simpler and faster than the wholesale amendment of company law envisaged in

the first option.

Drawbacks of this second option primarily concern the fundamental shift that this
concept creates in the way Thai law in this area has developed. First, in the area of
bankruptcy law, Thai law has maintained as far as possible an alignment between the regime
applying to individual traders and limited companies. Giving a different test for challenging
transactions to companies, it would alter this. However, it may be countered that this
recognises the special risks posed to creditors by the concept of limited liability as discussed
above. Second, and more fundamentally, an objective test would, in certain circumstances,
allow transactions to be challenged which were entered into by innocent parties. This runs
counter to the fundamental concepts relating to the business environment which have evolved

in Thailand differently to England and Germany, as discussed above.

This brings us to a third option. This would be to preserve the view of company law
and fraudulent transactions law which has evolved over nearly a century, and retains
Thai law’s focus on penalising only unethical conduct in business, preserving flexibility for

companies in financial difficulty. Instead of upsetting the balance which has evolved, other
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targeted means of addressing problems for unsecured non-adjusting creditors may be
considered. So, for example, the order of distributions on a company’s insolvent liquidation
in the BA could be modestly revised to ring-fence a portion of the company’s assets,
dedicated to the claims of unsecured trade creditors. This would assist trade creditors in
getting some value from a company’s insolvency. It may also reduce the incentives of
powerful secured creditors, such as banks, to pressure managers to sell company assets at
an undervalue to continue repayments in the short term. Since the ring-fenced fund would
be given priority, reductions in the company’s assets would be more likely to negatively
affect secured creditors’ claims also. Other measures could include creating a regime of
compulsory insurance to cover the claims of tort victims. The costs of their compensation
could be spread instead across the whole business community and allocated through insurance
premiums. Other approaches could be taken for other categories of creditors: for example,
the state’s tax claims could be given priority on insolvency, or even allowed to be recovered

directly from shareholders in certain circumstances.

Perhaps, there are signs of change in this direction. The Thai Consumer Cases Procedure
Act 2551, Section 44, allows the court to make a shareholder a joint defendant with a
company where insufficient assets are available to meet consumer claims, cutting through
the concept of limited liability. Consistent with the view of Thai law above, liability requires
bad faith or deceitful behaviour. However, this development indicates an awareness of the
special problems caused by limited liability, and a targeted approach which protects a

specific class of vulnerable creditors.

All of the options above are available for Thai law-makers, and each has features to
recommend it. A lesson that we may draw from this article, however, is that the CG2017
implies an attitude towards the purpose and operation of companies which is at odds with
the current legal environment. If Thai law-makers are set on adopting a less shareholder-centric
view of company law, in accordance with the direction of the G20/CECD Principles, then this
view must be consistent throughout the legal environment; it cannot be achieved through a
soft law code addressed to listed companies only. Without corresponding changes, it is
submitted that these parts of the CG2017 will be ignored or merely paid lip service to in
company reports. An intriguing alternative could be to make a considered rejection of the
G20/0ECD Principles’ approach, relying on the evidence which shows that Thai law has
developed in its own direction, different even to England and Germany the historical sources

of many of its legal provisions. Creditor protection may be pursued through other means,
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while preserving the special character of Thai business law, which has evolved to create a
shareholder-centric environment emphasising flexibility in corporate decision-making within

the established boundaries of ethical conduct.
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Abstract

Judicial review by (ordinary) courts presents another form of constitutional review,
which was developed through precedent laid down by the U.S. Supreme Court in Marbury
v Madison (1803) decision. Its roles and functions are similar to those of the Constitutional
Court whereby the court can strike down the legislation that are in contrary to the constitutional
principles. This form of review appears in three ASEAN member states, including Singapore,
Malaysia and the Philippines due to their linked with common legal system. The overall
objective of this paper is to consider constitutional review in Singapore, Malaysia and the
Philippines. Emphasis will be given to an analysis of the roles and functions of the courts
and relevant decisions. The examination is also based on a comparison with the Constitutional
Court of Thailand.

Keywords: Constitution, Supreme Court, Constitutional Review, Judicial Review, ASEAN Law
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TnethedatyRtlidadesgsssuygduvesrags (Supreme Court) waggrunalumseuaungwing
o w o = o [ d" o w R LY
afufisesmanviiontsnssimeunaseauvesmiadus Tudfusesasn (Ordinary Court) anwas

Balassairwesmageiladlud fenuadieedsiulaswaieesmagissalluenidn awvenilen
Jumsziauludlasudninaainszuungranevesaniin

geuslumTitadunsiasouvemagnseunguiaviates Usslau e Auaenados
yaniladedyiuigsssuyy mwma‘uﬁaa%’gﬁiiugmmmngumaﬁﬂsxmﬂ‘liﬁmm’haﬁﬁﬁfyzﬁﬁ
SrumaRenamnienntlumsilatueateuieisssmynuengsudouiordnenssamnui”
msedulaeenfuidseinannuesesfnusiteiasanideds

dmfumalusyduiisasanemags (Lower Courts) lutsampiautudlisnnalunsitiede
ANUYBUMBTTOTINYYUBIUTIMAUSHYRN nvaneatusineg fnriilasam viemdwesheudms
Tudnumzifeaiumags Lwimaqama]né’uﬁﬁﬁaﬁmaamaa‘N‘Lé’ﬂizﬁLLam\ﬂﬁLﬁuﬁqmmLﬂuﬁqmaa
FitadedumasmagslulsemafiauTud®

dmsumiinnimavesmageiauludintunsidedonnuveudioigessyy
yaanpuaneiiusinguateAfining 819l AR Moa Case (2008) AR Manila Bay Case (2010)*
vi3enil Nicole-Lance CPL. Smith Case (2009)%* Wusiu Fsnagaiauludddfinnutnalivey
Fesgrmynreingmnefinsiulasinelitydi enand1dlih megeuesdiiuludlsnuusuuuio

fumasgessuyey

ayUinunizvesesdnSitafumnuveumeSsossuyglasamaguesssmaiauudldms

=Sh.
n

7! Art. VI, Sec. 1, para. 2 of the Philippine Constitution ET&'Lﬁa“wmamaqﬁﬁisu’[,umiﬁmsmﬁﬁaﬁ’aﬁaﬁwmLﬁmﬁumﬁnwaa
Fohaunaosasdnatuly.

2 gymadinaniidnwasiuuiefumalulssnaeuidnifienalag (Ordinary Court) fisnunalumsiliadernuveudsigessysy
wAsnuaivngavinedureseagegn (Supreme Court of the United States).

2 The Province of North Cotabato v. Government, G.R. No. 183591, October 14, 2008 (Supreme Court of the Philippines).

# Metropolitan Manila Development Authority v. Concerned Residents of Manila Bay, G.R. Nos. 171847-48, December 18,
2008 (Supreme Court of the Philippines).

% Nicolas v. Sec. Romulo, G.R. No. 175888, February 11, 2009 (Supreme Court of the Philippines).
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2.3 FeRIUvReragedenlus wnade uasHAUTud

dmiudsziiutesitinavesmagslufenlus nuadouasiduludusinglusssuyey
vasrnaludiuiiiedes Taguseandunluneyssmaldfmelyi

(1) Renlud

msRsaARvesmalulseinaiealusidusyuunariv (Adversarial System) @adu
! | P al ~ & o] o VS @
seuuildlunguussiandssuunguunsuuvaniausend Tneidussuufiendenisdaiminneu
wazvingufigananindanlunssuinsanad givnwiivihiiddglunsiuiluesdaiminne
naenuUulindnngunetungAnisaiiiiniu wetuduvdnuvsnanulungmang (Declare the Law)
S0azdYAveINTEUIWITRTANARveImagdnlUSUTInglu Supreme Court of Judicature Act
(1969)"° GamunsaaguansedAnylanall
- maheddhgnszuninsesma aenduntsiesnaanussgeuluai nsiidu
afenann1snin Jland1ndne dludufirdunou %ﬁLﬂussUULﬁa'Jﬁumaqaﬁﬁu
vodinefildogauistagiu
ad s ) [ =t A = |
« AszvIWIs AT esmadulUnNUsST LA YA N YL IDIAR WNARLUUARAITLLIG
nsvUNATRAISaNTesa asiingssilevraseaiimunisfarsanafanuunald
I = I a alac a 1 V&
Junsdliawiz wagmniluadienueg) sxiishasanmmeginarniilunsame
. MsRsaefvesmagiludnlus madisnalunisuiulindnngmnevesdnlus
auddyqidnlusidund ndnnisvesngmneseninessmea MuraeneanIe
Ussimaluiinguaneseninalseine

namlagagy nsruiinsanafivesmagedelyildnvaznuuiniumagisssy
yossenelne Ain1sinduendonenundngiu msdadnney msuuldndnnguanefiieates
mmeﬁamaLﬂurwiwﬁ"’qﬁaﬂT,U'%LLasmaqﬁﬁiimawismeﬂwala’fi"u%w%wamaaizwﬂgmmammn
FEUUAYMINY Common Law ¥8983ngy

(2) nade

unadefudnussmaiiiinszuiuisionsanildfudvdnamanszuunguaneves
dangu avdu Fiasanvesmagsuinadeialauadieadaiviifinsanvesmagdudnlls nan
A Lﬂmwuﬂa'nmﬁmiﬁ'ﬂﬁwﬁaﬂw'mmﬁ’amsﬁaa%’amﬁﬁamamm;Elé’%umaﬂiwu wazN1IFnEY
fimnwwesmasifengnundnguildannisinsanluduionsaned seszdeauararssddyues
W sanafvasageiade” ﬁqsﬁvuasiﬁuﬂszLm/lLwimﬁmiuLﬁmﬁu‘i%ﬁmsm‘ummaqﬂuﬁaﬂiﬁ

U

*The Supreme Court of Judicature Act (1969) (Singapore).
z qﬁm%mﬂlu Datuk Seri Gopal Sri Ram (ed), Malaysian Civil Procedure, (London: Sweet and Maxwell, 2015).
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msmugungneiindgessiugylaemagfsssuveangulsemeluewdeu :
Fealus wiaude uasiauTud

= oA WA A AW [I— @ ada a = aa
vienandntunilsfedidnuvauisifunsruniiinsanvesmayfsssulneiuinnglulszunads
fsanAuuls wesUsznaisiansananueng Ysuiusesisiansanafivesmaguniaidy agld
lUliasgsiioufisunuitiasanvesmaigsssuysynedaly
(3) WaUUud
dwsuRaUTud dudaniisssmeiiiiszuunguunauuuaniaUseind ngldsudvina
1NINTEUUNGMANBYBIERIEN axty nsvuaumsuwarisiasanafivesmagaidutudidiamilndiAss
funszuanAtiansanvasmagsdnluiuaziniady aztdy nsiansaafivesmagaiiduludiends
miftesfosnanmeerma Wussuunsnanam Wuienfumagdealusuagsniaidofinaindnesiy

PN

Uszihuiaanszuandiinnsanaivesmagdiautud® agleiluiesieilTeuiisunuisfaansanad

ypemasgossuyeylvesely
2.4 MipUgINTVaIAagdnlud wialdeuasHauTud

(1) genlus

° v a - Y
72 yifgualnganung

Aageuasdnluiaeiiviieanuniginsionin “Registry
¥an1s (Administration) M33uiiasiand MTsauTIenans uasnsusEauauiefuARvieu®
Snwazuuuiieaiudinaueagisssuveassnalng aviu nsafiuauves Registry Jalidnway

uavunisliunussaginneena

Tasea¥1avee Registry Usznausae Registrar” Fadushuihdiinaulagsl Deputy
Registrar lusasimihdtinamuuasdl Senior Assistant Registrars way Assistant Registrars 1Uuuaang
°umﬁﬂﬁ’ﬂmw‘huﬁwmuﬂﬁﬂizmumumqqiﬂﬁ ﬂmwiqé‘?wﬂmnimsﬂ,uaqﬁﬂi Registry 1Jugung
YDTHTIUAAG UazALEATINMINAIMIAIRIUS? Felaend wwssanyAnavaINIa TN
TnowwizindAnwuasdfmansindinaulml Fvhfduavynslituifimne Clerk eduuj
ASTUIUNIINNAR kaITITY uenNaNT LLaw’lumqqimidauﬁwﬁwuﬂﬂLﬂuﬁﬂngwmﬂuwﬁuﬁ
geBatiy uawidlotud 1 uamius aenluslatimsusulsesruunisuimssumagdiiussavsnmedu
Tagfwualdiiundafiufudendt Chief Executive of Judiciary Administration & Operation
v dugudmnsgege (CEO) Rpriunsiifiunugsmsveseags T Chief Executive Sz
adnemdsiuaEnIsdineuenge vessewelng 819 wusnisddnnumaigsssuyey wisnis
drrinnumalnasos Husiu

* Rule of Civil Procedure (1997) (Rules 1 to 71) (The Philippines).
# SCIA, S, T1(1).
* SCIA, S, 67(1),
*LSCIA, S. 71(2).
2 SCIA, S. 61(1).
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(2) wuade

dmSumbhenumagsmsvesnaluuiafed Registrar’s Office® vhwthitddnluns
Ustanuauai msdansieafunisiutesiemnd nsdnsusiuienans saenusuasa TN
sineq ThuAusseifimnnenvssna slunthiivdnvemhenugsmsvesmasiadeesfinsdine
3o uazmsduafiilonnuiavivnenszuaunseissey

1A5983579904 Registrar’s Office Usgnausae Chief Registrar iJusmindiinau
waz Deputy Chief Registrar Lusosfmiidrtina iuumaamﬁ"'asﬁl,l,mq@iwqq v‘huﬁwﬁ@uamqqsms
Tfumalusgiusing 817 Registrar of the Court of Appeal Wuimihaumsgsnislifuenagyssel
Registrar of the High Court of Malaysia ilumihaumisgsnsdmsuaags visesumigsnens
dan3 (Director Management) guafaNIIAMUNITRUNITAGS wazn1sdnnsaun sy

1 V1 o ar . 3 s aw al L% .
Azl didnau Registrar’s Office U laENANWAELUULRALINY Registry 184
Uszmadealus uagdriinaumanineg vedlng lnenmedtineumaigsssuysy

(3) WaUYud
dwiumbenunsgimsvesnaluiiduludegaelinisailiusuves Office of the
Court Administrator™ eimiifgniununngsnsvesmaluidutiud 919 n1ssuiFes nssaus

wnans NMstsduad Msdndunuieriunsiansansd mufestunmsduaiidengmneg wasau
o Y S wow a ¢ =
a9 ludnwauiieriuiuvessemednlusuazunaide

'
= L o

3. Adiwnwditigafunsatugunguunelilvidadasgsssayyvasaragedenlus
unade wasHautud

3.1 demlusd

faldnandnesiu mseauqungmnefinniulasiheSRtygRilsiavieudresgosmyny
Wudesfioguenileveuunsnnavesenaludealus stunaflastviningmnelaveudisSgesuysy
wigliifudunavesiganudifeadfiden na1alddn msmugulaedlegainisvesUssimadealus
Fanseildifesnsdinensgyinvesiheuims wofdmnanasesviniy unfiimnvesmadeelus
flanusnesunensdifanailéfienil Taw Cheng Kong v Public Prosecutor (1998) uasad Public

Prosecutor v Taw Cheng Kong (1998) fananaUnesiu

Tuaf Taw Cheng Kong v Public Prosecutor (1998) Junsdlfiune Eddie Taw Cheng
Kong ¥mAeAlusTalsiunisdugdanisseaugiiaaliiuniasesu Government of Singapore

* Ibid.
& § Office of the Court Administrator, available at http://oca.judiciary.gov.ph/.
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msmuaungvanedilvidnigsssuygylaemayfsssuvenguuszmeluendou :
AwrlUs wnade wasiautud

Investment Corporation Pte. Litd. (GIC) agluvszmagesns Simhitlunisudmsdanisniweau
(Equity Portfolio) Tuusemeigasnsuasiiautugd uazidsualunmsdanisunu GIC wie Taw gnna1am
nsevhenafinguyesasonthdl Genfuwaussleviandumimihlunsgianssesugiinie GIC
Fatusiu (District Court) vasAsalusidfinnuilviune Taw fenuRaietumsyadnnedsudu
MUNMIEIITMENTUTIUUTIMNTYRTA (Prevention of Corruption Act)® um91 6 (a) Useneu
Wm31 37 (1)

11051 6 (a) Tgyeliidn “lasenvizedu viieBugendneiu vienenenu
syiSansunauselevinnyeaala ieusslevidmiunuies viegou vieinal
Iaundamauselony Arueunseseialng wiaiiedngslalinsziinisfina

Y

Adulinuing e %

w31 37 (1) Menseulin “wm:g:ymmungwmaauumwmwamﬂuma
Uﬂﬂawuﬁmmmmﬂiﬂiwmﬂaaamﬂuﬂi"wlﬂ iammaammwawaﬂmmwm
LLaxlmmwmmmwmmummgwmaauuu ’Luﬂsamqmmsnizmwmmmu

yanaandanseg”®

nsdiilduneliung Taw gvssaldfininyivesmaluiienags (High Court)® Mewmmua
aosUszns T (1) wangrudildlunisdndusnuialaunlaefiveusienguune ey (2) undygd
whsnguuneildasinenisnszviiaruiedililnausnoiuwalsemedenlushiveusaeSgssuyg
a0 a ' o wa o | i v a 1
mageiiifininwrinundayginldlunsadny ludnililinansuenenawnussmeadenlusliveu
fesgsTsuyr wasinnneilvanufinfianue Taw nemadusiu Oistrict Court) Wulumgly

soundansgsanlsgnssalfininwuasiagiaragnssal (Court of Appeal) luaf
Public Prosecutor v Taw Cheng Kong (1998) titeinnsainussinufiiisaiuainuveuiesgsssuysy
0Ny 2 Usenns nande

* The Prevention of Corruption Act (Singapore).

* |bid, § 6 (a) provides as follows “If [...] any agent corruptly accepts or obtains, or agrees to accepts or attempts to
obtain, from any person, for himself or for any other person, any gratification as an inducement or reward for doing or forbearing
to do, or for having done or forborne to do, any act in relation to his principal’s affairs or business, or for showing or forbearing
to show favour or disfavor to any person in relation to his principal’s affairs or business [...] he shall be guilty of an offence ....”
[emphasis in originall.

*"Ibid, § 37 (1) provides as follows “The provisions of this Act have effect, in relation to citizens of Singapore, outside
as well as within Singapore; and where an offence under the Act was committed by a citizen of Singapore in any place outside
Singapore, that person could be dealt with in respect of that offence as if it had been committed in Singapore”. [emphasis in
originall.

* enagegauasdanlus (Supreme Court of Singapore) Usznausiae (1) Aags (High Court) Wae (2) magunassl (Court of Appeal).

fuggy 2562 181



NIEINGVNY PENNTAUNTINET

a

» Wemafiarsandundygfinins 37 (1) uienguunedndienisusiulsiunisnase

ar e

Wushwavewedivygilunisesnngunevseld

o Limafinnsaundundygfuns 37 (1) dnaradunisidenufiUR (Discrimination)
§ Gaazioindavidoudsresgsssuyaung 12 (1) violsl

Aulseruranly

Tumsfionsanfinine eagvssainduddnduvesmageiiaeansliluad Taw Chene
Kong v Public Prosecutor (1998) fgwmmradiin sunanainisagliidiluunsnuessiunavesdie
UavyRlasriauing LLaafLﬁLmwaLﬁmﬁ'uﬂimﬁumslﬁaﬂﬂﬁﬂ’ﬁ (Discriminatory) assunUgy)#
119157 37 (1) whsngvaneusiuusun1aneialbian edn “anuvindlen” (Equality) sauvUasiRums
SgossuyqAenlus wms 12 (1) Tldmneenai “yanaesldsumsufoRfviniendu uiefs
yanaazdoslisunmsuifedaiieuiunigldanunisalfeaiu”®

Fwnwiluag Public Prosecutor v Taw Cheng Kong (1998) faluaflussvingui
nolmdandnnisdrfgyfitndiuneedylnaduresiyant mendeidinanlafinisBudundnnish
magssallaagnamantilasusingluadl Rajeevan Edakalavan (1998)°

3.2 daLge

nsdlualy MMIANUANLAEATIIABUAINYEUNIL ST TN IR ayReTTulidnyy
pdondafudanlus nanfe femansenialdeneisuvanidesnAtduussiuauseudie
SgosauyguaangmnefdefivydRldnetuldteiu® fusngluafisrfinneiiddey W
AR Fan Yew Teng v Government of Malaysia (1976)" waslumi Abu Mansor Ali J in Abd. Ghapur
Hj. Salleh v. Tun Datuk Hj. Mohd. Adnan Robert Tyt Yang Di-Pertua Negeri Sabah & Ors (1988)"
Dusiy ﬁyaaaaﬂﬁmaqd (Federal Court) iiunainnisiasarinundayePuviengmunelavourseiiveu
shesgesauyn uSesleglunsiunevesefftydd wmimnwwesmagdlusniadeuandiy

a wa

Wil nMsndnidesnisinanesnnassuninedhenainsiudielfivayds

adlshionu Tuthqtuefiftudrageaniale (Federal Court of Malaysia) iuaRifenriu
nmsfusesuarAuAse v amuaranuviieniuvasyara® Jludulszsiuiiietunmsaiuey

a v s

ngmmaﬁmwu‘lmama“ GG

* public Prosecutor v Taw Cheng Kong (1998) (Court of Appeal) (Singapore).

“ Rajeevan Edakalavan v Public Prosecutor [1998] ICHRL 1, [1998] 1 SLR (R) 10, H.C. (Singapore).

' Arifin Zakaria, The Relation between Constitutional Review Organs, Governments and the Ordinary Judiciary — Malaysian
Perspective, in Clauspeter Hill {ed), Constitutional Review and Separation of Powers, (Singapore: Konrad-Adenauer-Stiftung, 2009), 20.

™ Fan Yew Teng v Government of Malaysia [1976] 1 LNS 28 (Malaysia).

® Abu Mansor Ali J in Adb. Ghapur Hj. Salleh v. Tun Datuk Hj. Mohd. Adnan Robert Tyt Yang Di-Pertua Negeri Sabah &
Ors, [1988] 1 CLJ 317 (Malaysia).

“ Mohd Zaki Bin Abdul Wahab, Important Decisions of Malaysian Courts in Recent Years, in Clauspeter Hill (ed),
Constitutional Review and Separation of Powers, (Singapore: Konrad-Adenauer-Stiftung, 2009), 116.
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nsmuRungvnesilitasysTTiyglasmagisssuvenguusemeluende :

7

Aamlus wuade wasWaUTud

3.3 WauTud

dmsuiauUTud FdlsuBvnmnanssuungmneedeiim fszuunsmuRLLAATIREeU
AU TN lusULUUTeInIagRssIN Tnerage (Supreme Court of the Philippines)
ﬁﬁwuw‘lumiﬁmsmﬂqummwma‘ué’aa%’gﬁiswmamgwmaﬁmw%ﬂﬂaﬂwsﬁﬁﬁmzﬁ@LLaxngwma
YoueuIMs (UsesunBud)® dwiumnmiinnuvesmagefiddausingafdfiminuveseags
WaUTudiTes Moa Case (2008)" Wunsdliisgunailduiud levhinsdennasiunaunuguads (MILP)
Reatunslinuiiuasiuueiuiauiug mmfasﬁ'aﬁwwum‘l,unﬁLLf’flwwﬁﬁgzﬁaLLm%gﬁsiquy Tuting
sewiensasndannasiangt ldilnnadiusine vesdinudaaseuludimagaiautud Sinsasun
TudamnasiananazneliAnnansenudensiuasunaeanunveddiduiud uaznisdiiunsna
nsildusmesssvvu Fadunisnssvinfiflveusesgossuysy uanidlotuil 4 Aa1AN A.7.2008
magaiaUTudldfimnunddsnanindasesgessuysy Wesnuansiidusuvesservu wasndy
Foswessrwassulnowiedy mswdsuuashuunuoiniun anuiuasmelu uasmsudledgsssye”

wonwilaa1nad Moa Case (2008) Ssusnguuadiininuvasmageidluiiunum

)48

lumsmdunsnseyiveweusmsluad The Manila Bay Case (2008)* w3omd The Nicole-Lance

CPL. Smith Case (2009)* \Jugu®

4. Jpiilieuiisuasdnsitiadealnuveusiieigssiuylussuuamagfsssuvasngs
UszimAedeuniuaadgsssuyyvasing

4 a @ Y a I3 = aa A <
dlefinnsnneagssuygradivedumaaeesdenlui vuadouasiduludluFenisaiua
nguueilitaiusgassuyy wuihiivsewunnuadienduazunnsdluneasBennasioluil

4.1 ANMULANANIYRLlATIES1999ANS

)

AasgeTTynvednguaniInanagavedinlys wiaduasiautudluitedasiaiig

'
=

109N58UUNTYRTITU N15RATARTEs TNy vesinagneldmassssuygadussnsfiey

U v

VkeNTLUUDBNUIDENTALINIINTBULUAGYRTTIN TIunnA9RINTEUUNgIednlls uadouay

* gAreBureuasuniiasizilu Adolfo S. Azcuna, The Relationship Between Constitutional Review Organs, Governments
and the Ordinary Judiciary - Philippines, in Clauspeter Hill (ed), Constitutional Review and Separation of Powers, (Singapore:
Konrad-Adenauer-Stiftung, 2009), 94.

“ The Province of North Cotabato v. Government, G.R. No. 183591, October 14, 2008 (Supreme Couit of the Philippines).

7 Ibid.

. Metropolitan Manila Development Authority v. Concerned Residents of Manila Bay, G.R. Nos. 171947-48, December 18,
2008 (Supreme Court of the Philippines).

“ Nicolas v. Sec. Romulo, G.R. No. 175888, February 11, 2009 (Supreme Court of the Philippines).

B qﬁwaﬁmw@wwﬁmiw"lu Adolfo S, Azcuna, Report on Important Decisions in Recent Years — Philippines, in Clauspeter
Hill (ed), Constitutional Review and Separation of Powers, (Singapore: Konrad-Adenauer-Stiftung, 2009), 121.
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FRUTUANTUBUN0asRTTSN MUUSNNISISISEUUMALAEL Rzl Aannseeu (Lower Courts)™

q q

Tugenlds uialdeuarIGUTUE wenmiloanmagadalidnuaiarsanasifednuigossuyn™ e

= ' = o o

fdwinelafiodnduiian gnsdanunsaldudsifinnuidaaaluseduiiganinld (avssel-§n)

i w i I & ) = v qw a Iy a i w
ANULANANAINAT AT UNAFU Lu@\'ill']QqﬂﬂqiﬂﬁU‘L%ig’:‘UUﬂqaLﬂﬂ? LAZANRANULUIAALANHIINUY

U

4.2 UsifufieaiuaeAUssnauvueInmuznaINg MSUANRY LAZITENIATTIHIUALSYDY
A&N3

fuuaznsussnsinnevosmagduienlus uiadouwaridulud Judnuseidun
WANANAINNISIARINEINISAaSTETTIYRYeting™ namfe finnwiludnlys inaideuasiautud
wInnsusssalagimiineuSsTnNEMsnandlalfenans 919 enansiansdaungming

wIenueAUATiusraunsalirdlulsumanasuieen sy

dmsunamaaadgossuysuesUsamelne dnassinanivsmandivudeniu wiiste
Taowszamndnddmuduugiiinnidian Suussdrngifiansandalianuuansisiu Taoiaws
Usnnelneitosdnneganisenadgorsugy 9 au vasfisuouifinnwlumagaosisamnissne
sanamiiswaumnmrimesszmalne Tnedsalusisnnugfinnwesdamslumagaiomn 30 Ay
wnaded 11 Ay wagiauTudd 15 au

MIMTEUEAInInwAagIvednlus salswasialudinssunnneiuansy
nImsaiulanaIniseaigssuyguedine Tnenainsmaigssnygyinedansenismsaiun
9 U uazasusudleleny 70 Yuiysal vneifinnuirageemiauUsemafing12i15en 5615

suvlefilduduouniedy nanfe T1senmIdisEiuianaalifulis uagauniATugnINd

N

nneimun 019 FaUTuddRivnwge aesoaluifiongsius 40 U uwazdsetumidldtiaeny 70 U

(Mszmsssssumia 30 ) Judiu 91andnlidn dnvaensivuninse (Term) vesfininwiea
a 4 = aa & ¢ & W Y va i s
youszmednlus wualdy wariaulud Wudnuuzvesnsussnsginneilunguussmeniseuy

nUANEWUUINIRUsEING (Common Law)
4.3 wndada (urisdiction)

madgsssuygredlneinawinumgunsiunsinsanafieananeaduetnadnlay na1ame
masgessuynidwalunsitadeanuveusiedgessuygresngrineidaniouddaigssinyy
saauweysnglunes 211 Sgsssnunyatul w.m.2550 ednysfiin

*! John E. Ferejohn, “Constitutional Review in the Global Context,” New York University Journal of Legislation and Public
Policy 6 (2002), 49-59.
2 Hudnuarvoswmalulssmeiiissuungmnauuu Common Law.

u
o € ow s

* nsusenafimnuiveddenlus wuade uasGulud Supnmeinnsudsisfimnwaagiessu visnaimsaaunatesuadle,
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msmuaunguneiiassssiyylnemagisTsuveanguussmaluengey :
FaAlUs uiaidey uariduliud

TumsfimasgliundoyaR LLﬁqngwmsﬂqﬁumﬂﬁlm fhemaliuessosn
Tiudlandausamenainundyed meg]wmauummmawuzymmmmﬂ 6 uae
HilsifidAedurosmasgersuynluduiiistuuntiydfdu Wmademiy
wudfumumenisifternadgosmuygedldinsanited Tusswiduliaa

U v

gudunisiasandelUlduslnsanisinineadlitinsty auninagiiaitady

vaImaigessuye”™

s |

1951 6 Tudgossuygatusnanddlataygalih “i‘ﬁﬁiimuml, Tunguanegegaueslseine

<

o
@ [ LY

unUyeiRlavasnguuny nguiadetedu %ﬂ%i@LLHQW@iiﬁiimHmu undaRtudusulddeiuilla

auiiulean waswavssmasgsssuyyelisnnglumiddeanuveuiieigsssuygy
Y0anguune avtu ARauq Aliiisadunsitadernuveudeigssiuynyazegnelimagisssy
FaepfaLLNLareng viemalnasastuisfiudeinmmnisunasoakinsdl
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Typewritten on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right mar-
gin at 1.1 inch (2.8 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tanes $muns, Arasure nVaeanYaEneIY, furfadedl 10 (njawmwn: 93
YIS, 2553), 11.
Sanunkomn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://vvww.grad.chula.ac.th/download/thesis.pdf?fbclid=|wAR1eEngdVr9IcI4S
E3P7Nh5wwHvHIjsMKHzqupcULRQC33dewPdVjDpCul

2. (English)
https://www.chicagomanualofstyle.org/toots_citationguide/citation—guide—1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCI). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiJO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking

change-language button at the top 1ighl of the website)
2) Registration as members of the ThaiJO System is required before submission.
3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:
https://drive.google.com/file/d/ 1y217vKwnwdevJdP2X1fiNTSOPxZ2aaZ/ /view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and

fuee 2562 227



perform formatting in accordance with the prescribed style. The Editorial Board may
request the author to perform additional revision if necessary.

7. The Editorial Board will publish the manuscripts that have been evaluated as
“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,
and warrant that:

1. The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when the
Editorial Board has received this manuscript.

2. The manuscript is written exclusively by the author or along with the co-author(s)
as submitted.

3. The manuscript is original, does not contain plagiarism, and does not infringe any
copyright.

4. The Lditorial Board reserves Lhe righl to perform additional revision and/or formatting
into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkom University online
library, and to publish this manuscript from the date hereof onwards.

5. Decision whether to publish the manuscript solely belongs to the Editorial Board,
and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1. Certify that their submitted manuscript is original with proper citation to avoid
plagiarism.

2. Certify that their submitted manuscript has not been previously published in any
form, nor is it is under review for publication in any other journals within 90 days
from the date when the Editorial Board has received this manuscript.

3. Certify that their submitted manuscript is written exclusively by the author or along
with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the
article.

4. Present only true fact.

5. Submit the manuscript in accordance with the prescribed format.

6. Ensure that the manuscript does not contain any libelous matter or infringe any
copyright or other intellectual property rights or any other rights of any third
party.

7. Declare the source of funding or support in the completion of the manuscript.

8. Declare any potential conflicts of interest, if any.

9. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:
1. Ensure that the published manuscripts are in line with the aim and scope of
Chulalongkorn Law Journal.
2. Ensure the quality of the published manuscripts with willingness to publish corrections
and clarifications when required.
3. Ensure that no published manuscripts infringe copyrights and measures against
plagiarism be taken seriously.

4. Not publish manuscripts that have already been published elsewhere.

fuguu 2562 231



(S ]

. Aclin a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

6. Ensure no conflicts of interests, if any.

7. Provide guidelines for authors regarding the submission of manuscripts.

8. Keep authors informed of the consideration progress.

9. Maintain confidentiality regarding the identify of both authors and reviewers throughout

the entire double-blinded consideration period.

10. Provide reviewers with revision guidelines.

11. Make decisions based on quality and suitability for Chulalongkorn Law Journal

without any external interference.

12. Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must;

232

1. Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

2. Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

3. Declare any potential conflicls of interest, If any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

4. Respect the confidentiality of any information or material contained in the manuscript
during he review process.

5. Inform the Editor-in-Chief of any suspected plagiarism.
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