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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing

recommendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published twice a year.
Issue 1 March

Issue 2 September

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the
following categories:

1) Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction
and contents, which are divided into main issues, subordinate issues and conclusion.

2) Research articles must be based on legal research and illustrate one or more of
the findings from such research in a systematic manner. Research articles should
contain introduction, illustration of the importance of the issue, research objective,
hypothesis (if applicable), research scope, expected contributions, related research
or literatures, research methodology (such as population, sample, data collection,
data analysis), research findings, conclusion and recommendations.

3) Case comment is a commentary piece that analyzes or criticizes a certain court
decision.

4) Recommended thesis is a commentary piece that recommends a master or doctoral
thesis.

5) Book review is a commentary piece that recommends a book or a textbook in law.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the
responsibility of the respective authors, with which Faculty of Law, Chulalongkorn University,

Editor-in-Chief and the Editorial Board do not have to agree.



Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English

language.

Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process
by at least two qualified individuals, whom the Editorial Board carefully select owing to their

expertise corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn Law Journal is published in the following formats:

1) Printed, for the editions published from Year 1 to the present edition, which can
be accessed at Princess Bejaratana Legal Resource Center (Library of Faculty of Law,
Chulalongkorn University) or by purchasing at Law Journal Department, Faculty of
Law, Chulalongkorn University through annual subscriptions or a single purchase.

2) Online, only abstract of published manuscripts, for the editions published from Year 36
Volume 2 to the present edition, which can be accessed at the Chulalongkorn Law
Journal website. Chulalongkorn Law Journal is currently in the process of collecting

and uploading previous editions from Year 1 to Year 36 to be accessible online in full.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.



UNUIIUISNIS

ataffeunnviny nsansnguie ansdfmans pransaluninendeadull Juln 38
o @ o &g o A a X I Aa a s ' 9
AUUN 2 (NUB8U 2563) ﬁﬁiﬂﬁQU‘UuLUUQU‘UMLﬂﬂ“ﬂiﬂ,u‘d’sﬂ%Lﬂfmﬂﬁ]Glam‘uﬂ’]imﬂ’ﬁLLW'}T'}T%U’]WUaﬂhiﬁ
COVID-19 Fedmansznuagegulswioanmasegia dnu nsdes suluididinvesdnuludany
Mnue Asduunsansatuiinesussandnisislandladennniiasvieuliinudsinganisalnenand
nosussansmviaduegeBaininganmsalassiiienadelainluinganisalasslugfigaasimiaves
wauywerRTiatuIzavadeaiiign nasussausnmsvaifuiadalituynviuildsunanseny
dulvgjnaieil

TudiuilloniveansarsnguuieatuildiniUsznouluaienasuainrainraligalvniv,
FIUENOUMETIIUNAINITHLAZUNAIUNINITINTIIUIU 9 unany loun

unanuusn uunanuidedes “aruiuiinvasguduinnslalinuvisund sanvinlne
uazlsanenuna auwszsetiyalinnuiufiadeanudemeiiiatuanaudlivasade .. 2551
Tunsdififthefndaannisthiden: nadifinuuesussmAanigeinsn uasssmAansvaIning”
Feulag fans1913d as.dnan stiana s 819135863R0 Hdwe Mans11sdvare1asduszd
Auzdifeans praansoimingtde fidevifeatunisfinndeuiuiavesquduimslafinuwviani
amnalvsuaglsmenualunsdifiisiadennisltiden Tasldinsennsd@nunifnduidy
Uszimaanigeuinuarlulssmaansiverandnsiievhnmsiingzsisiuse

unaufiaes Wuunenaddeses “Contempt of Court Offence in Thailand : Question
about Guarantee of Rights and Liberties” uazlésunsulalunmwinelaglidodn “anufia
gruazifinsiurvaalulszmalne: Aanuiearunisduasesdedunsuaziainim’ 1Joulae
s04anT1138 A5.4800138 Beardia seamanssEUsznnrdRmans pnansaiuvine s
fiforiAeaiy nsfnwismnuAnguaziinsunamavesszmalnefiunngeglungmne 3 atu
loun Uszanangnungdsnansananuuniasndivg Wixswﬁigzﬁa%’mﬁgnmaﬂﬂﬂiamaﬁ%'ﬁaﬁm
ARUNATEY WagnsyUyalAusENausTeTsu IR TsNNTANveImMasTsTIIYe Illnudenndes
Auniniszninsszmaiimednsnadowazansnisnsiliemseld agsls

unenilana WuuvenuAnnsies “Sgiiludumnvasmsunsszuinlugjvadlada COVID-19
fauiudansalinunguuieszndnelszma” Weulaee1315dunif slunuay 919158Usedn
A iReans puasnsaiiineds fidemifetunsinudemmuiulUlfuesguassasomsdiiuag
sosgiidusummuesmsunsszusluavedhia COVID-19 amungmnesevisUsemeiie s uinvey
Turnudemeiianiy



unAnuiid Wuunenadninisdes “dannuRaiugiuitdaeniaiisuiRssunnguuned
Tndifesaenede” WWoulnsannsainue Ussiedging danluvdngnsifeansauivndin auzdfnmans
praansafvinede filomideatunsfinnmaieuesmngraeiindiAeseg1snunas 4
155AA89 WitUszanangrnewsuazyndvdvesive TnefidoufinuasdnluseaziBendneg Mfeades
FapnumneuardnuazTesfisuRBUnnmneilndifssednets anuduinmelsemans
wnAndomenies aaonsunsldvaualunsdfimansfumaiieufssumngunedlndides
081954

unanuiivn Wuunenadnnisites “A striking fair balance of IP protection and
renewable energy investment : the case study of patents” wazlasunsudalunwnlneg
Tagléedn “nsadranasainszninimsduaseminddumadygiuaznisasmulufanismdenu
naunw: nsalAnwrduansdng’ Weulnoaadeian Wiuid dun1suszdndiinaudenisasan
fiforuderiunsinyimansenurosnisléndsnuuuudaduiifafueududiutsenoundn
uazmsldavstnafietiostunanssnuredunadeunasnazfumsamuiundsnulasdnusilution
vasngrsngananglsuiasngusnglng

unanuivn uunanuivinaites “uesdueudd: nguanedwmiunisuvsiudeainly
UsznAlng” $1Teulngsearmans1anseinIu NOFaINTL J9Iermans 913 as3nnan1ed fuffsue
faemansansd asmeddns esufauine uarismanansdsiuns faded sesmans1anse
wazEYIAans1TeusEaIndieans unninerdealuiesssunsay ﬁLﬁamLﬁmﬁ’Uﬁﬁﬁa
wosduoudidaudugshafivssmalneddldingrnaifietfuguassiailnenssdadamalmiintym
wazaulaivmnyausine lumstfuguagsiaussuani

unewiidn uunennainmsies “Ugmnguuneiieafiuansnisidenmavasyanadil
AN’ Weulagddiemansiansguany aulled giiemansiansdusedaugiiamans
uTIngdaauATuNd S 919158WARNA LTned emsdussnusiRmans umingnde
vinda fdomiAntunmstliiiuidgmenumieudlunsidenmavesyanagiinnzinatinam
\ownannsvengineidususssulunsimuadviuasmhiiiiedesiunssuunmslunisiden
WNAYBIYARRKNE N IBNARNY

unAnaiuUn Wuunanudnnigides “Tassadraniseygialiuinisdunisdeansves
Uszindlne nsaifinwnuSeuiisuiuusemagenlus” Weulasanudisng Masians §ieaeisnis
dinauaagnssumsianiansyaedes famstnsviad wasfanislnseuwauuviend (nave) fidown
Rendumsinulassairsguuuunmseygnauazimunnssumaluladifieliuinmssumsdoansves
Uszelng Tnefidouldvinnisinuiuundn Tassaia wagnsnnesngiusungvanonisdeansves
Usenadenlud WiewnaniiesgiisudsuuasAumuumdunsiaunginsneseld



unanuiivin Wuunanadvinistes “Syiimissnuvasiginilaenssiudatiuayu
mansRululassnssuamussnieiguasenty” WeulnenuUswa oiuiars damansudaudin
wrivendeiheedn fiffemifeatumsinszitenyliuiuewveseduanhenslravsunandu
msﬁu‘i,ummﬁ’lmLﬁmaﬂmamilﬁaLﬁ(ﬂLwaﬁmé’zyzgﬁ'auamwmLEJﬂﬂju@jé’wwdauﬁwmﬂd’mmaﬁ“
Tugrugmhenuivedasimsssansalddnsoniandygisiuamuls naenaunsiasgitanaln
ﬂml,ﬁ’lsuﬁzymé’qna'nmué’a,;a,;’]ﬁﬁmamumaa%’gvﬁwﬁﬂmUmsqﬁ‘uQ’aﬁuauumqmiﬁuw%’amﬁgﬂsﬁaﬁﬁm

TunsufiRuasmenguunevesdgygyraduiingtd

uennunATTind I Teansatuiiiuvinseisfiwnnmmainid 5922/2562
BoaRenfunsasuindgidemeniinnuunmsssmnsaitlya Tae enasdaingns seaats e1a1se
UszdnmaueliRmanspunainsaluminends uniugdmiede “Is international Law International?”
Toe a3.075u dlifundas e1919dUsrinndRmansguansiminede uay unuusiIneinug

1389 “UBULUAYRIANHRAFIUMBEAEUAET” TA8NBIUTIUENNS

nosussandmanaudusgnsdeiinsasngmneatiuiandulselonidedsuaudeity
nslidudunidlunmsiannesdamuilumsnguneselulusuan nesussanBnisvevounmeu
yaviufidaauuazatuayusarsngvansuilagnasn mnge1uiidoiausuuzivausznisia
nosuTINBNIBURgsBeTiazSuilsuazihluimundulsmnsasadusiony

US55






AN NUY

7 38 athudi 2 (Augeu 2563)

GUEIVY

1-20

21-35

37-50

51-71

73-88

89-112

113-132

* UNAINTE

ANuTuRAvasAudUINIsTaiawiand dann1vialng uazlsawe1una
munszsiyAnnuiuiateanudemeiifatuandudlivasade
w.a. 2551 Tunsdifigtasadaannsliiden: nsdifinuvasszme
AU3FOLITNUATUTEINATUIIVRIUIINT

v ¢

finan sllana, FATUN Wl
ANuRaguazlinduamalulssmalneg: Aaufgaiun1sAuasassiodns
wazLEIAIN

a

1999758 999xia

o UNAIINIYINIG

v A& v ' i o a v a o '
Sanludumnvasnisunsszuinugvasliia COVID-19 innusuianialy
AUNYUNIBTENINUTEINA

YN sluUnLLAY

FanuAnNUgIUINAEnsHisUREIUNNMIeT InALALIRE19E9

o £

nspinua Ussiasgana

nsasenaenInIERINIsinasamindgdunislyyiuasnisamu
lufaniswasaunaunu: nsdifnwiudnsdng

o ¢

TRl 139wN7

& & o o ] %4 L
wastuaudt: nguanedmiunisudsduriesinluusemelneg
WM NEENEINNY, INRAN9A AURATUE, WedANT egaushung, stms Aaded

1Y

UgynguanefeafiudnsnisidenwAvasyanaginiismwaiindu

N

o 23

HagYy ALLEIDY, WIAANA LTz WA

unanuwazauAadiulag Ty “nsasnguune” atull Wuissanssuveaideulasans

Anzdifmans Punasnsaluninends lidndudesiuiosie



IMIA1INHNUY

7 38 athudi 2 (AugeU 2563)

GUEVY

133-159

161-175

177-180

181-209

211-212

Tassafenisaygyaliuinisdunisdeansvesussndlng nsgifneueuiiisunu
Uszinedenlus
wglsmil A9shans

foysynivineauvasigidvinlagassiugatuayunianisiululasinsiiuamuy

3 1Y

IENINIILASEDINYU

49

Uswgy advaes

UNLULUIVLeEs Is international Law International?

2151 A9lSuUns

UNTATIEHATNNING
AW 5922/2562 (nsapuunaAgideveniianuunnsasmisailayeyn)
ANINT T9ALATEY

UM INEITNUS (599 “YBULIATBIAIURNFIUMBEAREIUATEUN”
ABDIVITUNTNS




CHULALONGKORN LAW JOURNAL

Vol.38 No.2 (September 2020)

Contents

1-20

21-35

37-50

51-71

73-88

89-112

113-132

133-159

Liability of the National Blood Service Center of the Thai Red Cross
Society and hospitals under product liability law: lessons from the
experience of the United States and the United Kingdom

Sakda THANITCUL and Thitinant TENGAUMNUAY

Contempt of Court Offence in Thailand: Question about Guarantee of
Rights and Liberties
Aua-aree ENGCHANIL

Is the country of origin of COVID-19 pandemic held responsible under
international law?
Papawadee TANODOMDEJ

Basic concept of analogy
Kornkamon PRASERTSAK

A striking fair balance of IP protection and renewable energy investment:
the case study of patents
Chaiwat MUANGKEAW

Airbnb: Room sharing laws in Thailand
Viman KRITPOLVIMAN, Chittasuphang TONTIPIROMYA, Pongsit AROONRATANAKUL
and Thanadchapon KUNGSUNG

Legal Issues on the Sex Selection Right of Intersex People
Pajon KONGMUANG and Phongsak JEHPHONG

A comparative case study: communication license structure of Thailand
and Singapore
Maneerat KAMJORNKITJAKRAN

*Any opinions presented in this edition of Chulalongkorn Law Journal solely belong to

the respective authors, with which Faculty of Law Chulalongkorn University and the Editorial

Board do not have to agree.



CHULALONGKORN LAW JOURNAL

Vol.38 No.2 (September 2020)

Contents

161-175

177-180

181-209

211-212

Lenders’ Direct Agreement in Public-Private Partnership Projects
Prachaya APIBANSRI

Book Review Is international Law International?
Arm TUNGNIRUN

Case Comment
Natthaporn RODCHAROEN

Recommended Thesis : The Extent of Religious Insult Offense
Editorial BOARD




AUURAYRLAUEUINISIafiauwisIA darn1aing
walIINEIUIE MUNTEIIVUNIAANNTURARDANEWNY

Y
a =

fiinduandudlivasnds wa. 2551 Tunsdifiguasinide
NNTIALEEN: NIAUANYIVIIUITLINARNSFOLNGNN
UAZUISINAGNIIVIUIINSG
Liability of the National Blood Service Center of the Thai
Red Cross Society and hospitals under product liability law:
lessons from the experience of the United States
and the United Kingdom

AnA1 silana
Sakda Thanitcul
Fauun egay

Thitinant Tengaumnuay

919158U5241
AElRFEns PansalunTIvends auungln wuedslug wauvuiu ngaunne 10330
Full-time Professors
Faculty of Law, Chulalongkorn University, Phayathai Road, Pathumwan, Bangkok 10330
Corresponding author E-mail: tsakda@hotmail.com

(Received: May 4, 2020; Revised: August 5, 2020; Accepted: August 7, 2020)

UNAnge
Tuszmelng Wehmnlaeiifihenfnweltloivseend uazifinenssulifisuseeas adverse
reactions) Juniendsanilasunisaneden Wuldirmalnessfinnudin “Gudr” Winueanu

5 LHenuazayiusvenden Fndmiglusiailduaiiils Tnsauduinislainuian
annalne iualsaweuiadguazionu ey aninwalne Fadigusduifyeraneldngmine

“lumsdaviunenuil fideuldsuuaivayuanlasmisysanmsnuideguinnni Ussammueiive gne nesyuimiien
aulny PnansaliIvedy uwazdideuvereunnu1es Matthew Lim Braslow widvmsunmduianasiniSeansgonisn dwiudeya
meingeaniazImsunESunsanae ogdlsin anudaiuiiausluumanuiifuresifounarldemAniurensimmside
difnunnemaniuazdasnsy nzvsanatluuesanigeninviowsunvionhenudulavesiguinanigenim



Chulalongkorn Law Journal Vol. 38 Issue 2 : September 2020

Wissweandnsive enaddesdinnuiuiinlagiassndalugiueiusenouns dagunsaanumaining
YBIANAENIITOIUIINTIUAR A and others v National Blood Authority and another
ag4lsfd Afinnuludnvazdinaneisdwaiunisialeszuunisdnuinisidenuazayius
veadonlaeguiuinslafinuisnd annwalve wiifiosifer Sadussuuiiregudaluiagdu
Fdsuiaaueuurdn msdudunsfetunsasisuguvessemalneaslasunseniiudagy
Tulsemeansgeusng nampe flnihmserelyaginuuiaderudemefiintuanduilivasnde
wa. 2551 adaduliiuidenuazeyiusveadenidainistaeguduinslafinuvians

Arddiny: auduinislaiiausiand, Wenuareyiusvenion, dounnsesiilioravindedls, anusurn
lngiasensn, Ardulmumawny



NIANINYMNEY THIAINTUNING T Ui 38 aliuf 2 : fuereu 2563

Abstract

In Thailand, it is believed that every year there are cases concerning patients contract
HIV/AIDs, and experience adverse reactions after having blood transfusions. It is likely that
Thai judges will interpret the word “product” to include blood and blood derivatives sold
at non-profit pricing by the National Blood Service Center of the Thai Red Cross Society
to state and private hospitals. Therefore, the Thai Red Cross Society, a juristic person under
Thai law, could be held strictly liable as a manufacture of blood and blood derivatives
in the same manner as decided by the UK. court in A and others v National Blood
Authority and another. In this event, the court’s decision may seriously disrupt the current
well-functioning scheme concerning blood and blood derivatives provided almost exclusively
by the National Blood Service Center of the Thai Red Cross Society. We suggest that the
public health in Thailand would be well served for Thai courts to follow the experience of
the United States by exempting only blood and blood derivatives provided by the National
Blood Service Center from application of the Liability for Damage Arising from Unsafe Product
Act B.E.2551.

Keywords: The National Blood Service Center, blood and blood derivative, unavoidable

defect, strict liability, compensation
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FRurumsuinadenliuigquiuinslafiawiand Tudagiu auduinislafinwisnfaansadam
eauarayiusvaadeanifesay 90 viieusrann 2 s 3 duglesiel Wudlsmeviaisiguay
lnvuUssma’ duideauazeyiusveadondiuiuiindeszgnndnlaelsmetuadgarulvg s
Tss3sumaunmduazlisuuinadenfioulilunsinwlulsadounisundussau sl wnultiny
nssmhedesliulsmeunaonty Wesmnlsmenaensuansatodenatareyitusvedon
dnngududnislainuienilélusimiisnan (had1 20 asaansansgreydndwsuidenuassim
ahnindudmiveuitusveaden) ilesnussmelnediUinudonuaroyiusveadendldsuuina
ynUszwuliunguivinmslafiawiwfogaiivane Usenelveddlidndudesididenuazoyius
NNiGonusogdla’

wihaududnislalinuisnnd annmelne sgduanduiiinisdmdenuazasiadentuian
ANLNINIIIUTERUUSEINALAESEAUAING iNRsNsAnnIesuINAlalinmeuuudeunukardnUsy IR
wgRnssuandes SnsesianeiosjoRnieiaeiEidmd fethendiaraligean kiuniseea
fansosnsAnToss 9 sufsmsnradnnsesdentled udehslsfinu msnsadansesmsinde
Tudondsdidodiansdiifuinaidssudodulm ddudonazivinaudelinnweiiaznsany
I6he8la 9 1wu nsdivesmeds 24 U Faduftheuziadindenvnuaglsidrsumsinuilulsmenia
wnsuiiideidedul we. 2507 uagldfumslfiFenilsmenunatonanguiuinislafinuieni
anmalng iednwuzisadindenvnidosmnaunseisiudl 8 wguaay wa. 2562 lifis1eanudi
frheaudinamindeiodlotainmsliiden’ ddsmeniafldlinthemierguanuidonetled
wagemstnafesdu 4 sundnuysessamaonumdngtheananudeiesled Ussiiudiniues
uneuifedihenetmunsofledsmennaenuiisnu wasauduinislafinwiend anmaale

! a37¥ad wisasann, “nguinemusuiinsemudemeiiiniuanduilivaendy: Anvdudidon,” GrendnusuSyaumdadia,
Anzdfmans Pansaluninendy, 2557), mi 6.

2 ieniendl Junudes, Waanassuimsiaanlulssmalne, (2556), win 7.

> afovaensd finaan, way., de1wienisauduinislafinuiwd annalne Ielddunwellilu 251%ad wisazain, nguane

o s o dax oty v sy oa y

anusuRiadannudemeiiiaduaindudilivasnde : Anuidududen, nih 178.

“ fiwa Jeadal, “Hemovigilance: Thailand: Annual Report 2001-2004 and 2005-2008,” 2sanslaknineuazivaaniusnig
Ta#in 19, 3 (nsngnaN-fugney 2552): Wi 204.

5. a . B . Woa & o v J o . oad vox A oA s

uRvuaulat, .U15951893 waseutheiinweleyled wildidesvnamnmnalve duazshvieddidian, iidalloTudl 2 dmnau

2563, \ihdal@ann https://www.matichon.co.th/news-monitor/news 1488337
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1. UszimAanigauismiunsalduieiagaainnisiviien

Tudesiu mmudsmefiinnnidenuasnandusiisiudonmnnagaelimdnaruiuiio
Tneinsandn® muiiseylilu Restatement of Torts §402 (A) FeliygfAineafuausuiinlnestanzves
faneduidmiumudemenamesuieuiglivieduilnn dutelud

(1) ynragueduiiegluanimunmisssusaneliinsunselagliaunsundldusegusiag
vieninsAuvesyanafnam fessuRiniiomudsmenisme Sufetuuiildvieduslnaluduaaiie
VIENSNGAUVDIYARAAINETT 111N

(M) FureUsenaugsNaAvIeduAAna way
(¥) Fudaninaziauarladesiofuilaaluaniwdlilsfinnsuasundasluanifuedied
DIGRETY

(2) undeyelmtu (1) Tihanlddenu wiin
() Mmalm’%m'lmuumwaqmwLﬂuiﬂlwmmiumimwLmammumuuwaummmmu
() {liviseuilaaliildideduivideldlidnvhdygwasnslafugane®

U

* wénAuuRslaBlAsIn3n (Strict Liability) mneds anusuiinvesuneduiiiisudizaunnses (Defective Product) uae
reliAnnudsmeudflivieduslan hasdossuiausigueauiiuarlildssnmbudeinsfimu (No-Fault Liability)

" nguanglundy Restatements of the Law series @sAfiusilag The American Law Institute in American jurisprudence foléi
Jundnnguanelasasvesita 50 uasglulsummanizonint fawnwwinmiluaondrin Restatement Wisuwailougsidosmamsiin
ﬁma'amam.qmlmuwLﬁaﬂizmﬂwﬁwfﬁaﬂgmma

o wada < YY) = =~ . a0 o o anwy o o
UwummmwNaLﬂumiﬂawanngwmammﬂs“me (old common law principles) NfvualiignsdidosdiiAduiusniudty
(ramdneudnAdnsuiinistanaanu) Survaunsanansnrininisezfiavdnuseiu (breach of warranty) 16 Tagunisy :’an 5 angy

03 5402 (A) el
Special Liability of Seller of Product for Physical Harm to User or Consumer
(1). One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his
property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
(a). the seller is engaged in the business of selling such a product, and

(b). it is expected to and does reach the user of consumer without substantial change in the condition it is sold.



Chulalongkorn Law Journal Vol. 38 Issue 2 : September 2020

oendlsfiony apmuszmsusniidesinnsande denuazoyiufueadentiolu “Auf (product)”
M1 Restatement of Torts, 3¢, §19, (a) wiasll InsunUyalAnenanlatenaii “@um” e
nindaudnyanaiisusedls Sslignindimirglumsnsiiiensldvionsuilan (“A product is
tangible personal property distributed commercially for use or consumption.”)’ ¥INWAITUN
Mndesiduudnziuliin deauazeyiusvondanenadaindu “Aus” audienudnarled
WAitheraveIyINAT (©) Tewonfuindenuaskdnsamifiieadestudondanuniu “duf” lifase
wiayanandenanldimundudesniulih donuyud waniodeuyws ufsgnmienianisdn
flinnagmelsitafuresunityafily Restatement i wavasundyAsanailvtetedunssuiunis
deifonuareyiusveadenlinnegnelivdnanuiuialaeiasinin'

sl untiyefAves Restatement sianan lildiAntulnglififianitly 1ud wa. 2497 aiidldu
fgmL%f'uﬁuiﬁﬁmimﬂixLﬁumm%’uﬂmﬁ’m%'umﬁﬁhaLﬁamLLazaqﬂ’uﬁ‘mmLﬁaﬂ laun af Perlmutter v
Beth David Hospital BaduadddiiiiliAsundugRondiurusuiadsiu (defiieni “blood
shield” statutes) Tawiansdluniidie Tandlddrsnufiilsmenuauarldsuusnsaedon Tned
seudnnuiunii 60 neaaniavigsions dudusenfiganimuinsvessmeuiadu donfingn
QﬂwudﬁﬁmiUuL‘ﬁauLLaw‘iﬂﬂﬁwﬁLﬁmmmiﬁmu (Homologues serum jaundice) W3aARUSNLAU
(Homologues serum hepatitis) lanfd13in lsamenualdnssvhinseniidewinideniismueli
LLdmuﬁulﬂﬁ@mauﬁammgaummi’mqﬂizmﬁﬁummizhEJLﬁa(ﬂLLazlzjmu’ﬁaﬁwmﬁi”mm&ﬂﬁ peglshn
maluadssnannduldlilinuddyfudeiasiaifigalatanuindenilsmeiathudimiie
Tulanrgnuuiiou

‘UizLﬁuﬁﬁﬁyﬁmaﬁmimwagiﬁdwmiz:hsjLﬁa@ﬂmﬁmwmmmuLmumiufj foiudums “ve”
vilsl Fsrnalund Perlmutter lefinauinlsmenaiigusdugliuims iosnlsmeunadngatu
ilequanaz$nwifithe Tnefunmduazweunadugiidunisguasnw uenanilsmenuiadsdnm
insesiloiniodtuazgunsaififinelianunsadamildies dyasevinlanduaslsmeunaiedidnume
Judgaiionisuinisesrstmaunasdudyarfildansawtanenle wEnaeiAEITUNTTe
wagmsvghiausmininsanuendin welddsduanmetunisdamgunsallunsinw wu o1

USSR VSoLaanndamlilaglsane1uiale Wesinnisdaniainanaeidudiuniaueanisliusnig

(2). The rule stated in Subsection (1) applies although
(a). the seller has exercised all possible care in the preparation and sale of his product,
(b). the user or consumer has not bought the product from or entered into any contractual relation with the
seller.
’ Restatement of the Law, Third, Torts: Products Liability (1998).
 gghalsfnn sdiilduntdaitldeniuanusuislunsdfinsnsyrinlagussumidude Uizlﬁuﬁwﬁzyasﬁimdﬁ’jw meld
Restatement # Tanrfilmszmsiigafivefonidulivuimmmssrmaudesudumminiuiunsnssiwesuay esmnlaldnsdii

Fuaefinnusuiialaeaseain Jsnguunsasduivguiduasiinnuie duusiesfigedindsldmunguue
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“Wnnevdnfidiulddoridiosnseviliussquadiialunsdl Tiud nmsguasnwdiae msii
Tsmeunadavideslyiiiaeioiduduviwosnsiadalumsussainguszasdvesnisisounson
Feyrarnsnenmsunmguaziaiesiiessaruazananznsdmivguaiiuyaunmyedand
mslamsvedsmeunadmnanilduidoniumnnadenaden lelefu vieiniuunalsiuiland
whifu . diuldaauiinisuinadesliuifineduwifeduniiidenlsadrfumsliuimasn
weaveslametua . darinnteiiiinisiinmsnvimernanseyilnsunnd luvasfimsdavniden
nsgvilaelsmeunaiiy lildfassddymangrnsuedil desinmsfinsanganssusidos
firsarlasnnsi ot uunussinnuardnunrveiganssutiy

mﬁ%’ﬂmﬁﬂﬁmﬁmiﬁﬁdﬁ’mﬁﬂm’lmﬁmLLaxé’umwaﬁmmﬁmudgﬁfﬂamam wuiluds wnd
arudsmeladatunnmsinw anulafienudemeiulildifnnanuedaviessmiaude
osdnavdenhsnuiineewlinisnvnierismdediasty limsesiimusuinlunnudems
fanand”
agnslsinm Tl we. 2513 mawisuadgBadusedlaiidiinineiluad Cunningham v MacNeil
Memorial Hospital dsmaufiasmslfiveuavesmaluad Perlmutter Tuaiil mafinrsuiiud
Bonfivudeudelhfasusnaviodudud uardfasdondnsrsessnasiingenlsly “Gudh’
A Restatement Tagraléidns §402 (A) 189 Restatement (second) mute (e) ananlid

o

“Tpemiluuay naninasiiseyliluundyaitaslddduuningla 9 Alariunssuiunisuisdsems

LA

£% =3

neuthesnvie Weswnludeytu duidddeduilnaunulifivuleflidinenunseuiunisigunuy
1nneu o819lsAnu wdninueitenalivesniula...” (“Normally the rule stated in this Section will

" enaluad Perlmutter court lailéiande Restatement lunsindu wildvidnnguuneaidauszing] (common law) [Usag Babcock
v Nudleman 367 ILL. 626, 630 &4ldnauliigusznouednnsiainanem (optometrist) lip1aiisldinussneugsiavieuiumen esan
nsveAuidsnarafuusifissdiunioanslduinswindu

' Perlmutter v Beth David Hospital, (1954) 300 N.Y. 100.

= ghiimnnuduativlunwsnguldnaslided “There is no doubt that the main object sought to be accomplished
in this case was the care and treatment of the patient. The supplying of blood by the hospital was entirely subordinate to its
paramount function of furnishing trained personnel and specialized facilities in an endeavor to restore plaintiff’s health. It was not
for blood-or iodine or bandages—for which plaintiff bargained ... The conclusion is evident that the furnishing of blood was only
an incidental and very secondary adjunct to the services performed by the hospital ... the fact that the treatment might have
come from a physician, while the blood came from the hospital, is of no consequence; it is the transaction, regarded in its
entirety, which must determine its nature and character.

The art of healing frequently calls for a balancing of risks and dangers to a patient. Consequently, if injury results
from the course followed, where no negligence or fault is present, liability should not be imposed upon the institution or agency
actually seeking to save or otherwise assist the patient. (citations omitted).”

47 1L 2d 443, 266 N.E. 2d 897 (1970).
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be applied to articles which already have undergone some processing before sale, since there
is today little in the way of consumer products which will reach the consumer without such
orocessing. The rule is not, however, so limited...”) Tunnsil mafansanudadiuin “Gaudingen
awbudeifouyusiittinuay e Tmgindstuunitenisénfo udluuiunil Fodelstndu Fud
Lfn'uLamﬁ’uﬁ’ﬁmqguﬁmﬁﬁﬂmmiaﬂmeﬂamWﬁiﬁmﬁﬁ?ﬂLﬁmaﬁmqﬁy’u wildgnanvmingliuiuywd
onsuslae” (“While whole blood may well be viable, human tissue, and thus not a
manufactured article of commerce, we believe that it must in this instance be considered a
‘product” in much the same way as other articles wholly unchanged from their natural state
which are distributed for human consumption.”)" Zafienalua Cunningham ladlananaiis
fio 5402 (A) ¥ (W' FsnariAeafuduiuisssaniifinruddusoTimmud Tliidnanosly
mnusziinsy Tafedlafldannsaiiliaendels nsdiuilnaustlovifeziauidinuannisnan
dufussavileendmiegeuiiminunnninudssdioadatuandudduy Seliasiiemdn

ANUSURALABLATIATAN b

Usziiulymddgluad Cunningham Ao Tullagiu dilifiindesdlonageunainenmansla
- A o vy oA 1o 1 17 = a & % s 1 =
Magaunsoduduliwineuindenliiinisyudew’ madsmsiarsaileanuvesde (k) ind1ids
“Guifliivasndvetialianunsandnidesll (Unavoidably unsafe products)” 31lutlagdudsasdl
Fudnuisdszianiineinistudagdudslianunsarilvduiidina niinnuvasadedmiunisideu
muinguszasduaznisldnumuniidels shegrsimuldtnauiignfonguausdinane) egnslsha
Aandulfastesedainan Tneraiinuiiui Bidiveinsmenisunndaziluedals Tunseidl

Y

mafliiumeiudeasresiedias leawn Restaternent §402 (A)2)a) 52y vdninauaiifmug

q

'* §138 Community Blood Bank, Inc. v. Russell (Fla.), 196 S. 2d 115, 11819- (Roberts, J., specially concurring); cf. United
States v. Steinschreiber (S.D.N.Y.) 218 F. Supp. 426; United States v. Calise (S.D.N.Y.) 217 F. Supp. 705, 708.

1 undyaiiuluduatunedingy fiffomnusied “Unavoidably unsafe products. There are some products which, in the
present state of human knowledge, are quite incapable of being made safe for their intended and ordinary use. These are
especially common in the field of drugs. An outstanding example is the vaccine for the Pasteur treatment of rabies, which not
uncommonly leads to very serious and damaging consequences when it is injected. Since the disease itself invariably leads to a
dreadful death, both the marketing and use of the vaccine are fully justified, notwithstanding the unavoidable high degree of risk
which they involve. Such a product, properly prepared, and accompanied by proper directions and warning, is not defective,
nor is it unreasonably dangerous. The same is true of many other drugs, vaccines, and the like, many of which for this very reason
cannot legally be sold except to physicians, or under the prescription of a physician. It is also true in particular of many new
or experimental drugs as to which, because of lack of time and opportunity for sufficient medical experience, there can be no
assurance of safety, or perhaps even of purity of ingredients, but such experience as there is justifies the marketing and use of
the drug notwithstanding a medically recognizable risk. The seller of such products, again with the qualification that they are
properly prepared and marketed, and proper warning is given, where the situation calls for it, is not to be held to strict liability
for unfortunate consequences attending their use, merely because he has undertaken to supply the public with an apparently
useful and desirable product, attended with a known but apparently reasonable risk.”

7 dfimanwilua® Cunningham iﬁgnﬂﬁumﬁﬂiﬂawﬁ“ﬂ;fﬁamaﬂﬂgwmﬂﬁaaﬂuﬂumwa"a na1fe 745 lllinois Compiled Statutes,
40, Blood and Organ Transaction Liability Act, 40/0.01.
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finmsldinunfiunnenstueenltne 1l wa. 2498 uassurdnefilelddurerinusanguuneiiosntiu
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WaAILIN
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auiusvenden veilloilouyuddu q wWu nszanm nsean vieeiviy liinaediLsuIA1s anud
JouAvdua viselsweuia ... dadumsliuinig ladladunisvedudi el nsliusnnsdanann
luinslmAnAsuseslaeusens (implied warranty) 1nslAusnsiuaInsateslavsolmnzaniu

47 I 2d 443, at 453,
10 o . a o~ 4 o o o A v oa o o d o a
ludseimaansgolsnt mfivinwiiesiunguuievewasy (state law) Tunasgnils Lifinanniuemalunasgdu liinelivana
I S “ R TR y -
winudwhdedoadafnu fiflesifininwvesaini (US Supreme Court) Wil Tasiinatsduldiuiis 50 uasy uaziamzuslunsdl
MRetesiunguuevessguIanals (federal law) wintiu
% California, Health and Safety Code 1606 (1955).
' New York Public Health Law §580.4.
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TuAd Rogers v Miles Laboratories, Inc. malsnnandnnsdudusingiuvesnsdayalAnguune
aniuAusuRanefuidealilasgedn nguuisaniiuAusURaNeITUAaAveINas T 0TI
Tingusvasdiodualunisdawmseudeonuasainiumiveadentilvmdasld” Tunsil fivnnwinsdues

(Justice Traynor) lafiansaunlin

?Ind. Code 16-41-12-11.

 Hawaii Revised Statutes (HRS) § 327-51 (1985).

* RCW 70.54.120 (1987).

* Rogers v. Miles Laboratories, 116 Wn.2d 195, 805 P.2d 1346 (1991), at 195.
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* Traynor, The Ways and Meanings of Defective Products and Strict Liability, 32 Tenn. L. Rev. 363, 367-68 (1965).
*" Rogers at 204. Citing Howell v. Spokane and Inland Empire Blood Bank, 114 Wn2d 42, 52, 785 P.2d 815 (1990) at 5354-.
* Day v. Morehouse General Hosp., 2004-0504 (LA. 4/8/04), 865 So. 2d 924.
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wazfionisfon ammifeuandeuuaiiBefivzvunnnidenvesgliidonrionnanuiifuidon
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» Z& B S SV S S " v 9 b o o -
Wil MeazBenfiuiuewieiuinfigmidugnmsfinnsanvesmalul wa. 2547 ldegls MafimsnsevianuRauagnisiinnsan
WesiuldAntulul wa. 2510 lildgnesungliludifinine wilaevluudy msgssaldfinnwiaznssildneluveussezaniidnin
30 ad va I~ SUI~ TR aw e . s s 2 & Ay v = @ wa
n3dlll Gdeniuindludusemainisftan udical activism) uidunsdiimaidenySulinguunelnedrdsundayaifveangrne
Taunasuingl
* Joyalagaguildudunilsvas BBGUy.org Reaction Summary (2012) lneg Joe Chaffin, MD.
lalalat (Cytokines) Wuaslsfiumimihnuideassznitaead wazmunuujiisonevaussrednseduduneliiin
MIsnLEuTY

12



NIANINYMNEY THIAINTUNING T Ui 38 aliuf 2 : fuereu 2563
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P REERTIEX:

5. Ufjseuiiognaiieuss (severe allergic reaction) ffthesinaziiensaudusin® Wesnan
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Tagormsiinulfvosiigaie nuzuvsndeundsliiuiden (Febrile Nonhemolytic Reaction) Fwulst
tounimidludosveinisanaiden aannsadnumldlneiedeiinsiioanld wasldldiduennis
F¥eusdadin mafinrsanandadurudedaeilund asmulsmemudsmesenmssuliifissyasd
MnMsaedestliensfisunn venani Inednvarvesianmsinuud filddunsdliiianissnm
fanuidesgausiesndla (non-heroic) nsdifidunseiian loud o1msuiaiunsuenegadoundu
Suisniewnannisaieiden (Transfusion Related Acute Lung Injury) 3ssndugiaslasunissne
ALABEIUN LLGiﬁﬁﬁﬁ‘i’]m‘iLﬁfﬂLMQﬂWiEﬁLﬂiUﬁLﬁﬂd%ﬂLLﬁi 1: 1,300 19 1 : 190,000 Inesesay 20 v84

o 1 o i I3 aaa o = da 3g
AREIUAINATATUNTUNUAINNTIYUTINIVIN

oils fevazdimaemesiniypmangng msfesdinsfasanlindaidymiifetudeneu
Taealuuds lddaaduinnguneanszuuaeutouasd wiessuudiaaed dfidnasdinnuiiu
Tudesiuinnieenssuldfivssasdiiioadestudentuiuiosnsdin uazsfesmnagneld
wanausURalaelaseash lnefiednden (Saudadadenuauaznanau) dadu “Gum” mungvuny
oehdlsfinnu Beadauuansnsanaudmindu iy gunsaliedesile viesaoud fignuantu laidnay

* namlnedheefiansdseuveweavianlulen

*HLA waz HNA hilusiuiinuludinidonuasuasifinidenyn vmthiimusuuiiseneuausmsssuunfduiu win HLA v
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“ Williamson, S., Compensation for Infected Blood Products: A and Others v National Blood Authority and Another[Online],

25 July 2011. available at http://eprints.gal.ac.uk/view/journal_volume/Electric_Journal_Of Comparative_Law.html
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“ A and others v National Blood Authority and Another: QBD 26 MAR 2001
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Abstract

The contempt of court has the objective to facilitate a judicial procedure with the
greatest efficiency and swiftness as well as to maintain the order within and around the
Court’s jurisdiction. In Thailand, there are three different laws applied to contempt of court
offences: the Civil Procedure Code, the Administrative Court and Administrative Procedure
Act B.E. 2542 (1999), and the Organic Act on Procedures of the Constitutional Court B.E. 2561
(2018). These laws provide different definitions of contempt and their penalties. However,
since Thailand is a member of the International Covenant on Civil and Political Rights (ICCPR),
the consistency of the provisions on the contempt of court and the position of the International
Covenant on Civil and Political Rights should be considered in order to be aware of the recent

situations in Thailand and follow the international standards.

Keywords: Contempt of court, fair trial, Constitutional court

" This article is part of the research “Guarantee of Rights and Liberties in Contempt of Court Offence”, the group of
research including Assoc. Prof. Dr.Aua-aree Engchanil, Dr.Natchapol Jittirat and Wimpat Rajpradit with financial supported by the
National Human Rights Commission of Thailand, 2017
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1. Introduction

Contempt of court offence exists in both Civil and Common Law traditions. Its objective
is to facilitate a judicial procedure with the greatest efficiency and swiftness as well as to
maintain the order within and around the court’s jurisdiction. However, Section 31-33 of
the Civil Procedure Code of Thailand allows a judge to punish an accused without a formal
investigation or proper legal procedure. This informality is justified by an opinion of the
Council of State that contempt of court is not a criminal offence; hence, no procedural
safeguard is required. This interpretation of the law leads to the question of whether the
offence as written in the Civil Procedure Code combined with the opinion of the Council of
State is contrary to the international human rights standard: Moreover, the Administrative
Court and Administrative Procedure Act B.E. 2542 (1999) and the Organic Act on Procedures
of the Constitutional Court B.E. 2561 (2018) also provide different definitions of contempt
and their penalties from the Civil Procedure Code. Eventually, under this distinctness, should
the section related to Thailand’s contempt of court be revised? Should the right to a fair
trial of a person accused of contempt of court be protected? If it is meant to be so,
how could it be? This article is based on the research “Guarantee of Rights and Liberties in
Contempt of Court Offenses”, which the study scope is to compare the provisions of Thai
laws and the International Covenant on Civil and Political Rights (ICCPR), not to analyse the

detail of Thai decision regarding the contempt of court.

We begin the study with Thai law in terms of the contempt of court offence (2), the
contempt of court offence in Thailand and the International Covenant on Civil and Political
Rights (ICCPR) (3) and finally the recommendation (4)

2. Thai law in terms of the contempt of court offence

We discuss, on the first point, the contempt of court offence in Thai laws (2.1) and

on the second point, the interpretation of the Council of State (2.2)
2.1 The contempt of court offence in Thai Laws

There are three provisions in Thai law concerning the contempt of court: the
Civil Procedure Code 1934, the Administrative Court and Administrative Procedure Act
B.E. 2544 (1999) (the Administrative Court Act), and the Organic Act on Procedures of the

Constitutional Court B.E. 2561 (2018)". However, the procedure and terms of punishment of

' The Organic Act on Procedures of the Constitutional Court B.E. 2561 (2018) goes in to effect on March 3, 2018. It is

the first time that the contempt of court offence provision remarkably presents in this law.
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these three laws are different. In terms of penalty, a judge under the Civil Procedure Code
could instantly punish’® the accused including imprisonment and a fine. A judge under the
Administrative Court Act shall appoint a new panel to hear the case’ Lastly, the Organic Act
on Procedures of the Constitutional Court B.E. 2561 (2018) requires the penalty order to be
issued with the votes of at least two-thirds of the total existing judges.” In terms of punishment,
a person who commits the crime in the Civil Procedure Code could face up to 500 baht fine’
or 6 months imprisonment while the Administrative Court Act and the Organic Act on
Procedures of the Constitutional Court have the same penalty, which means the fine is not

more than 50,000 baht or 1 month imprisonment.

This kind of different procedure and degree of penalties could be explained by
the different periods of their promulgation. The Civil Procedure Code was adopted in 1934.
The Administrative Court Act was applied in 1999, and the Organic Act on Procedures of the
Constitutional Court was recently promulgated in 2018. However, as the Civil Procedure Code
was applied since 1934, the appropriation of the contempt of court offence under this law

has been repeatedly questioned, especially the nature of its matter.

* Article 33 of the Civil Procedure Code
® Article 64 of the Administrative Court and Administrative Procedure Act B.E. 2542 (1999)
Apart from those provide in this Act, the provisions governing the circumstances deemed to constitute contempt of court under
the Civil Procedure Code shall apply mutatis mutandis, and when contempt of court is committed, the Administrative Court shall
have the power to inflict punishment as follows:
(1) Warning with or without written reproach;
(2) Expelling from the Court’s precinct;
(3) Inflicting imprisonment for a term not exceeding one month or a fine not exceeding fifty thousand Baht or both.
The order inflicting punishment for contempt of court shall be issued with circumspection and insofar as it is necessary in the
circumstances of the case and if it is the infliction of punishment under (3), the punishment shall be considered and inflicted by
a chamber other than that responsible for the trial and adjudication of the case.
¢ Article 39 of the Organic Act on Procedures of the Constitutional Court B.E. 2561 (2018)
Any person who violates the Rule of the court or an order of the Court under section 38 shall be said to commit a contempt of
court and the Court shall have the power to take action as follows:
(1) Giving a warning, with or without written condemnation;
(2) Expelling from the Court’s precincts;
(3) Inflicting imprisonment for a term not exceeding one month or a fine not exceeding fifty thousand Bath or both.
In issuing an order under paragraph one, the Court shall consider the matter to the extent necessary for circumstances
of the case.
An order for inflicting the penalty under (3) must be issued with votes of not less than two-third of the total existing
judges.
The Criminal Procedure Code shall apply mutatis mutandis to the execution of the order of the Court under (3).
° 1 Dollar UDS = 30.32 Thai Baht (December 5, 2019)
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2.2 The interpretation of the Council of State

As the provision of the contempt of court offence is stipulated in the Civil
Procedure Code since 1934, the Council of the State was once asked to clarify the nature of
its punishment. The Memorandum number 444/2528 (1985) of the Council of State ruled that
contempt of court offence was “not a criminal offence” because this provision is imposed
under the Civil Procedure Code, not under the Criminal Procedure Code. Consequently, the
imprisonment and fine of the contempt of court offence under the Thai Civil Procedure Code
are not criminal punishment. This interpretation leads to several problems in terms of human
rights, especially those which are related to the International Covenant on Civil and Political
Rights (ICCPR)".

In terms of the nature of punishment according to the European Court of Human
Rights, no matter what name is given to this kind of particular offence, especially if there is
imprisonment involved, the guarantee of rights in criminal justice must be invoked. This
interpretation of the European Court of Human Rights is to prevent the State from
circumventing the obligation to guarantee rights of an accused, or a suspect by placing that

offence elsewhere apart from the Penal Code’.

As for Thailand, the reason why the provisions of the contempt of court offence
were put in the Civil Procedure Code instead of the Penal Code was that the lawmaker
intended to empower the judge with the ability to immediately punish the person who
interferes during the court’s proceeding®. As both of Civil Procedure Code and Criminal
Procedure Code had been enacted since 1934, with the perspective of the State at almost
100 years ago, they had prioritized the protection of the public order over the individual’s
right. This attitude is consequently reflected by the provision of the contempt of court
offence prescribed under the Civil Procedure Code which has the objective to evade the right
to a fair trial under the criminal justice system. Nonetheless, the legal concepts have been
changing nowadays, especially considering the fact that Thailand is a member of the
International Covenant on Civil and Political Rights (ICCPR) and must abide by this Covenant’s
right to a fair trial.

® Thailand signed and ratified to the International Covenant on Civil and Political Rights (ICCPR) since 29 October 1996.

" The rationale behind this approach is that it prevents States Parties from misusing domestic legal nomenclature for
the purpose of avoiding the guarantees provided in the Article 6 of the ECHR, in Legal Digest of International fair trial Rights,
(OSCE Office for Democratic Institutions and Human Rights (ODIHR), 2012), p.24-25 (Online), Available from https://www.equality
humanrights.com/en/about-us/who-we-are

® Aua-aree Engchanil, Natchapol Jittirat and Wimpat Rajpradit, “Guarantee of Rights and Liberties in Contempt of Court
Offence”, (National Human Rights Commission of Thailand, Research, Bangkok, 2017), p. 192
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3. The contempt of court offence in Thailand and the International Covenant
on Civil and Political Rights (ICCPR)

In this section, we divide into two parts. The first one is Thailand as a part of the
International Covenant on Civil and Political Rights (ICCPR) (3.1) and the second one is the
accordance of the contempt of court in Thailand and the International Covenant on Civil and
Political Rights (ICCPR) (3.2)

3.1 Thailand as a part of the International Covenant on Civil and Political Rights
(ICCPR)

Thailand is @ member of the International Covenant on Civil and Political Rights
(ICCPR) since 1996. This Covenant commits its parties to respect the civil and political rights
of individuals, including the fundamental rights and freedoms such as freedom of religion,
freedom of speech, freedom of assembly, electoral rights, and rights to justice process and
a fair trial. The adherence to the International Covenant on Civil and Political Rights (ICCPR)
imposes obligations on States to be bound to this agreement. The ICCPR requires States
parties to submit a report on their obligations and also hold a meeting to enforce the
International Covenant on Civil and Political Rights. To assure these rights mandated by the
ICCPR, the UN Human Rights Committee has adopted the Treaty Body, responsible for
reviewing the implementation of the ICCPR of the Parties. It is noted that one of the questions
asked by the UN Human Rights Committee on ICCPR to Thailand was; did the Thai State
enact international rules on civil rights and political rights in the internal legal system? Did
the court apply the provisions of this international law in interpreting domestic law as well

as measures to promote awareness of ICCPR among judges, prosecutors, and lawyers or not?’

In general, Thailand has developed strategies and legislations to improve human
rights protections. For example, Thailand applied unprecedented resources to combat human
trafficking including the protection of defenders in its draft of the Fourth National Plan of
Action on Human Rights.” However, considering the contempt of court offence under the
Civil Procedure Code and the Organic Act on Procedures of the Constitutional Court in Thailand

B.E.2561 (2018), these provisions are questionable on the conformity to the Article 14 and

’ The UN Human Rights Committee’s meeting for reviewing Thailand’s human rights record 13 -14 March 2017, Geneva,
Switzerland, (Online) Available from https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/SessionDetails1.aspx?SessionlD=
1116&Lang=en

' National Human Rights plan, http://www.rlpd.go.th/rlpdnew/images/rlpd_16/plan/plandedit.pdf, p.67
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Article 15 of the International Covenant on Civil and Political Rights (ICCPR), especially the
principle of the right to a fair trial.

3.2 The contempt of court offence in Thailand and the International Covenant
on Civil and Political Rights (ICCPR)

Article 14 and 15 of the International Covenant on Civil and Political Rights (ICCPR)
provide the fair trial right. The fair trial right is one of the fundamental rights under the
criminal justice system such as equality before the court or the presumption of innocence.
However, since the contempt of court offence is not considered a criminal offence in Thai
justice system'', the problems consequently arise as follow; the legality of contempt of court
offence (3.2.1) Non bis in Idem (3.2.2) the right to a fair trial (3.2.3) and the right to remedy
from wrongful judgment (3.2.4)

3.2.1 The legality of contempt of court offence

The principle of legality guarantees that no defendant may be punished
arbitrarily by the State. A person cannot be convicted of a crime by an excessively unclear
law nor by law passed retroactively criminalizing an action that was not a crime at the time
it occurred. It requires judges to always lean in favour of the defendant when they interpret
statutes and forbids the pronunciation of guilt without a clear and reasonable justification of
the sentence. We start this point with the principle of the legality under the International
Covenant on Civil and Political Rights (ICCPR) (1) and then the legality of Contempt of Court
Offence under Thai law (2)

(1) The legality under the International Covenant on Civil and Political
Rights (ICCPR)

The legality under the International Covenant on Civil and Political Rights
(ICCPR) is determined in Article 15:

Article 15 of the International Covenant on Civil and Political Rights:

“1. No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence, under national or international

law, at the time when it was committed. Nor shall a heavier penalty be imposed than the

' By the interpretation of the Council of State in the Memorandum number 444/2528 (1985): “...the contempt of court
offence was not a criminal offence because this provision is imposed under the Civil Procedure Code not under the Criminal

Procedure Code...”.
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one that was applicable at the time when the criminal offence was committed. If,
subsequent to the commission of the offence, provision is made by law for the imposition
of the lighter penalty, the offender shall benefit thereby...”

Article 15 of the ICCPR confirms the principle of legality that the person

has the right not to be held guilty for an act or omission not constituting a criminal offence.
(2) The legality of Contempt of Court Offence in Thailand

Normally, the wording of law must be exact and clear, especially the
one constituting a criminal offence. The contempt of court is an offence carrying with its
imprisonment and fine. But the Thai court’s practice in defining an act of contempt lacks the
clarity and the certainty since the Civil Procedure Code allows a court to “set a regulation”"
on the act of contempt of court. This kind of mandate is noticeably vague and ambiguous.
Moreover, this internal regulation or guideline of the court is not officially publicised.
Consequently, it is deemed to be inaccessible even by the website of the Court of Justice.
Furthermore, the Court of Justice in each province is able to set its own internal regulation
of the contempt of court. This practice makes it confusing and inconvenient for people to
conduct themselves while presenting at the court. This formality does not conform to the
principle of Article 15 of ICCPR which has the objective to protect individuals from the State’s

punishment by the unclear or non-publicly announced text of penal law.
3.2.2 Non bis in idem

Non bis in idem, translated literally from Latin as “not twice in the same
thing”, is a legal doctrine to the effect that no legal action can be instituted twice for
the same cause of action. It is a legal concept originated in the Roman civil law, but it is
essentially the equivalence of the double jeopardy doctrine found in common law jurisdictions.
The International Covenant on Civil and Political Rights (ICCPR) also guarantees the right for
a person to be free from double jeopardy or Non bis in idem (1) and Non bis in idem in
Thailand (2).

(1) The principle of Non bis in idem in ICCPR

The principle of Non bis in idem appears in Article 14 paragraph 7 of the
International Covenant on Civil and Political Rights (ICCPR), stating that “No one shall be

liable to be tried or punished again for an offence for which he has already been finally

' Article 30-31 of the Civil Procedure Code
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convicted or acquitted in accordance with the law and penal procedure of each country.”
This provision prohibits bringing a person once convicted or acquitted of a certain offence,
either before the same court or before another tribunal, for the same offence. Thus, for
instance, someone who is acquitted by a civilian court cannot be tried again for the same
offence by military or special tribunal. Article 14 paragraph 7 does not prohibit retrial of a
person convicted in absentia who requests it but applies to the second conviction”. The
principle of non bis in idem is not an issue if a higher court quashes a conviction and orders
a retrial". Furthermore, it does not prohibit the resumption of a criminal trial justified by
exceptional circumstances, such as the discovery of new evidence which was not available
or known at the time of the acquittal. It also does not prohibit the resumption of a criminal
trial with respect to the national jurisdictions of two or more States, although States should

make efforts to prevent retrial for the same criminal offence through intemational conventions'.
(2) Non bis in idem in Contempt of court offence in Thailand

Non bis in idem or double jeopardy principle forbids punishing a person
twice for a single act of crime. Thai criminal law accepts this principle in general, but this
acceptance does not cover the contempt of court offence. Due to the Memorandum number
444/2528 (1985) of the Council of State, the contempt of court offence is not a criminal
matter. Thus, if a person has committed a single act which can be considered contempt of
court and crime, Thai courts are known to treat one single act as two separate offences,

hence, two jeopardies.

For example, if the accused intends to send a false document to the
court, this act can be considered committing a contempt of court offence and a criminal
offence at the same time'®. This person must be consequently getting the punishment twice.
According to the Thai judges, the contempt of court is a tool used by the court to maintain
the order during the court proceeding. It is not a criminal conviction. It turns out that the
right of a person to be protected during trial, such as the right to have a lawyer, is generally
not indispensable for the contempt of court case. This opinion of the Council of State is

inconsistent with the universal approach to human rights such as ICCPR.

" See United Nations Working Group on Arbitrary Detention, Opinion No. 36/1999 (Turkey), E./CN.4/2001/14/Add. 1, para. 9
and Opinion No. 24/2003 (Israel), E/CN.4/2005/6/Add. 1, para. 30.

* Communication No. 277/1988, Terdn Jijon v. Ecuador, para. 5.4.

¥ See, e.g. Rome Statute of the International Criminal Court, article 20, para. 3.

" Thai Supreme court decision n. 2302/2523
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3.2.3 Right to a Fair Trial

The fair trial standard in the International Covenant on Civil and Political
Rights (ICCPR) is found principally within Article 14 of the ICCPR. It is a complex and interlinked
nature, aimed at ensuring the proper administration of justice. The overarching right to a fair
and public hearing by a competent, independent, and impartial tribunal established by law
is encompassed within paragraph (1) of the article and is expressly applicable to criminal and
non-criminal (civil) proceedings. Paragraph (2)-(7) of the Article 14 of the ICCPR expressly
apply to a criminal proceeding, although there are in many cases parallel guarantees for
civil proceeding, e.g., the right to legal assistance. It is to say that, there are some rights
within the latter provisions that apply only to criminal proceedings, such as the right of
the accused to be presumed innocent, and there is a clear division in the structure of the

Article 14 and 15 of the ICCPR in their treatment of civil and criminal proceeding'’.

(1) Right to a Hearing by a competent, Independent and Impartial Tri-

bunal and the contempt of court offence in Thailand
Article 14 (1) of the ICCPR

“(1)...In the determination of any criminal charge against him, or of his
rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing

by a competent, independent and impartial tribunal established by law...”

Article 14 (1) of the ICCPR guarantees that every person shall be treated

in a process of a fair trial before an “independent and impartial tribunal established by law”.

The impartiality under article 14 (1) of the ICCPR means a judge must
not sit in a case under prejudice or concerning his personal injury. The trial must be
conducted by a court of competent jurisdiction, independent and impartial. The principle in

l18

this matter is absolute and cannot be excluded at all’®. The words “court must be neutral”

consists of two main points:”

First, judges must not judge cases under prejudice from personal injury,

with presumption of the case, or under no circumstances favour one party over the other

party.

' Legal Digest of International fair trial Rights, (OSCE Office for Democratic Institutions and Human Rights (ODIHR), 2012),
p.19-20. (Online) Available from www.osce.org/odihr/94214?download=true

'8 Communication No.263/1987, Gonzalez del Rio v. Peru, para. 5.2.

 UN Human Rights Committee (HRC), General comment no. 32, Article 14, Right to equality before courts and tribunals
and to fair trial, 23 August 2007, CCPR/C/GC/32, para. 21

30



NIANINYMNEY THIAINTUNING T Ui 38 aliuf 2 : fuereu 2563

Second, the court must appear to the public to be impartial®.

Considered by such neutral court, the European Union Human Rights
Commission has consistently held that if a judge judges with a breach of the power of a
Court of Justice, the same shall be the case for the court that has violated the jurisdiction.
It is also inconsistent with the principle of a fair trial under Article 14 of the International
Covenant on Civil and Political Rights (ICCPR) and Article 6 (1) of the European Convention

on Human Rights™.

As for the contempt of court in Thailand, the provisions under the Civil
Procedure Code do not require the change of judge who was faced with the act of contempt
to the new panel. The same judge can consequently hear and deliberate the case in which
he is considered a party. This might be doubtful to the public of the neutrality and impartiality
of judges in such cases. While the contempt of court offence under the Organic Act on
Procedures of the Constitutional Court B.E. 2561 imposes the court to apply the Criminal
Procedure Code to the execution of the order of the Court under the inflicting imprisonment
or a fine. However, considering the fact that there is only one chamber under the
Constitutional Court, the judgement will be consequently deliberated by the same judge who
faces the contempt of court. Even thousgh its provision imposes that the judge must be issued
with votes of not less than two-thirds of the total existing judges, this process is far from

clarifying the conformity of impartiality.

Nevertheless, these practices of both courts above are different from the
Thai administrative court due to the provision of the Administrative Court and Administrative
Procedure Act B.E. 2542 (1999) which states that “the punishment shall be considered and
inflicted by a chamber other than that responsible for the trial and adjudication of the

case” ”

(2) Rights to a fair hearing and the contempt of court offence in Thailand

The rights of the accused in the case are listed in Article 14 paragraph 3
of the International Covenant on Civil and Political Rights (ICCPR) on Criminal Matters. The
principle that all persons allegedly commit the offence shall have the right to a minimum

guarantee of equality:

* Communication No. 387/1989, Karttunen v. Finland, para. 7.2

' Kyprianou v Cyprus (2005) ECHR 873, paras 130, 135, in Legal Digest of International Fair Trial Rights, (2012), p.73,
(Online) Available from www.osce.org/odihr/94214?download=true

* Article 64 of the Administrative Court and Administrative Procedure Act B.E. 2542 (1999)
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(1) the right to be promptly informed and in detail in a language which he
understands of the nature and cause of the charge against him?*

(2) the right to have adequate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing™

(3) the right to be tried in his presence, and to defend himself in person
or through legal assistance of his own choosing; to be informed, if he does not have legal

assistance, of this right”

In Thailand, the accused in the contempt of court do not have the same
basic rights as the accused in other ordinary criminal cases, such as the right to have legal
counsel. Considering the approach taken by the accused in case of the contempt of court,
it seems to be different and incompatible with the fundamental rights of the accused. This
ambiguity is based on the understanding that the offence is not a criminal offence, namely
that the person alleged in the offence is not subject to the right to be informed, including
the right to have a lawyer or legal advisor during any litigation with the court in question.
Even the offences that violate the jurisdiction of the courts could be punishable by fines and
imprisonment. For this result, the status of the accused shall be inconsistent with Article 14

paragraph 3 of the International Covenant on Civil and Political Rights (ICCPR).
(3) The Right to compensation for wrongful conviction

The right to compensation is prescribed in ICCPR (A) but this right is not

explicit in Thai law for the accused of the contempt of court (B).
A. The Right to compensation for wrongful conviction under the ICCPR

Under Article 14 (6) of the International Covenant on Civil and Political

Rights (ICCPR) related to the Right to compensation for wrongful conviction mentions that:

“When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed or he has been pardoned
on the ground that a new or newly discovered fact shows conclusively that there has been
a miscarriage of justice, the person who has suffered punishment as a result of such conviction
shall be compensated according to law, unless it is proved that the non-disclosure of the

unknown fact in time is wholly or partly attributable to him”.

* Article 14, paragraph 3 (a) of the International Covenant on Civil and Political Rights
* Article 14, paragraph 3 (b) of the International Covenant on Civil and Political Rights
* Article 14 (3) (d) of the International Covenant on Civil and Political Rights
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The compensation according to the law shall be paid to a person who
has been convicted of a criminal offence by a final decision and has suffered punishment as
a consequence of such conviction, if their conviction has been reversed on the ground that
a new or newly discovered fact shows conclusively that there has been a miscarriage of
justice. The right to compensation for wrongful conviction is based on the following four
conditions™:

- Firstly, a person has by a final decision been convicted of a criminal

offence.

- Secondly, his conviction has subsequently been reversed on the
ground that a new or newly discovered fact shows conclusively that
there has been a miscarriage of justice.

- Thirdly, the person who was convicted is not responsible for the
non-disclosure of the unknown fact at the time of the conviction.

- Fourthly, penalties have been actually implemented.

B. The Right to compensation for wrongful conviction under the

contempt of court offence in Thailand

In Thailand, there are two acts concerning the victims’ remedies. The
first one is the Victim Compensation Act B.E. 2544 (2001) which has the objective to protect
the victims and the defendants under criminal law. It will give the right to the person for
remedy under the Compensation Scheme. In cases which the accused was guilty, the
offender shall be imprisoned. If later the Court of Appeal or the Supreme Court has dismissed
because such person did not commit a violation of the jurisdiction, as a result, it should be
considered as the mistake of punishment and this person must be released with the com-
pensation. However, the Victim Compensation Act covers the remedy only to victims in
criminal cases. On the contrary, the conviction of contempt of court charge is not eligible for
the compensation under this Victim Compensation Act even if an appellate court acquits this
person. The accused of the contempt of court case is still under the misconception that the
offence is not a criminal offence. This context would inevitably lead to the alleged offender

being found sguilty without any compensation.

* Uebergang v Australia, HRC Communication 963/2001, UN Doc CCPR/C/71/D/963/2001 (2001), para 4.2; and W.J.H. v
the Netherlands, HRC Communication 408/1990, UN Doc CCPR/c/45/D/408/1990 (1992) para 6.3
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The second one is the Justice Fund Act B.E. 2558 (2015) which was
set up to remedy the victim in case of human rights violation. The scope of this law covers
the victim under criminal cases, civil cases, and juvenile and family cases. It provides more
help to the victims than the Victims Compensation Act, which limits only for the victim in
the criminal case. Consequently, the accused in the contempt of court who was sentenced
to prison, until later the higher court quashes the judgement, should be compensated by
means of the Justice Fund Act 2015. However, this kind of remedy practice has never been

done or interpreted in case of contempt of court.

At the present, the accused in the contempt of court offence whom
later the higher court quashes the judgment that he is not guiltyhas never received any
compensation under any Thai law. This truly raises the question concerning the inconsistency
to the International Covenant on Civil and Political Rights (ICCPR) related to the Right to

compensation for wrongful conviction.

4. The recommendation to revise the provision of the contempt of court
offence

4.1 The court’s guideline to hear a case of contempt of court shall be more exact
and publicly available so the public can be familiar and gain knowledge with the law in
advance. Initially, the new guideline should be available on the court’s website. In the future,

contempt of court shall have to be legislated into a statute from the Legislative branch.

4.2 The contempt of court, especially under the Civil Procedure Code, should finally
be considered a criminal offence. To avoid @ double jeopardy problem, a single act that
constitutes both a criminal offence and contempt of court should be tried for a criminal

offence charge only.

4.3 An accused must be guaranteed all fundamental rights to a fair trial similar to
defendants in other criminal cases. An accused must not be tried by the same panel which

is considered a party. Also, a defendant must be entitled to legal counselling adequately.

4.4 While contempt of court is not considered as a criminal offence, if an accused is
later acquitted by an appellate court, he shall be entitled to remedy according to the Justice
Fund Act B.E. 2548 (2005). As a matter of principle, any wrongful imprisonment shall be

considered as a violation of human rights, which is covered by the Justice Fund Act.
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4.5 The penalties of the contempt of court under the Constitutional Court should
remain to only warning or expelling the defendant from the court. However, if the judges
would like to charge the accused person, they should instead apply the insult of the court

offence under section 198 of the Penal Code?.

" Section 198 of the Penal Code “Whoever, insulting the Court or the judge in the trial or adjudication of the case,
or obstructing the trial or adjudication of the Court, shall be punished with imprisonment of one to seven years or fined of

two thousand to fourteen thousand Baht, or both”
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Abstract

COVID-19 pandemic causes a significant number of deaths globally and the economic
impact to many states. The question is raised whether the country of origin of COVID-19
who failed to prevent the spread of the pandemic is held responsible under both domestic
and international law. Under the latter, all WHO parties are required to inform WHO the
accurate detail of public health information within 24 hours of its assessment. The failure to
comply with this obligation constitutes an internationally wrongful act under rules of state
responsibility. However, the commission of internationally wrongful act does not always give
rise for the affected state to be indemnified by financial means. The amount of the damages
is calculated based on the causation between the internationally wrongful act and its effects.
If the causal chain is not fully established, the International Court of Justice may deny declaring
the damages. It, rather, renders the declaratory remedy to the affected state. The provocation
of responsibility of state under domestic court is shielded by the state immunity. Although
the US law provides certain exceptions allowing individuals to sue foreign states under the
state and federal courts, the possibility to win the case significantly relies upon the judges’

discretion on whether the territorial nexus can be established in the case.

Keywords: state responsibility, COVID-19 pandemic, domestic court’s proceedings against

foreign state, state immunity
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luansgouisnuazysemalunaunivglsy’ uaﬂﬁ]’]ﬂmaﬂiwmﬁmmﬁﬁmqmﬁlﬁmﬁuﬁﬂaﬂLLé”J NITHNT
szu1nvethada COVID-19 ddwmansenuroszuuiasegiavedian nanfe naleusenadndusies
fasrumanasns “Uaules” (lockdown) eartarunsunsszuinveshialufinguausiuaumnn vl
gnamnsavanenguitlilldnguauuilnaldfunansevu Tnslannzgravinsauvioaiiomardunnniy’
Haanwuiildfunansenuimeeudiiuaffuassuigussrsuiulumanislurewady 6 uady
Tuaw3geuism (laes undneside vaesa wam wudanide wazmnda) Welendasrideean
fpunaiu ennvhssuneluvesessusgussreuiu lugrusiiduiuvnueamsunsssuinves
Ta%a COVID-19 Fsafrsmnudsmomaassgiadedalanvunguiangn’® dnngraneseninaseine
Innifeafufannudulliisgilifunanssnuainlada COVID-19 awduiuafroassnigUssuuu
Fulumagfsssuszyingssme siadl Jagtudilifinimmaeutofiarisfauneiiuiiviemesnisuns
szunvedla¥a COVID-19 usfauddny Ao Inpinasilalungynessvinassmaviolifiaslivedu
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unanuiitsatiunsinmsinginasilungranesswitusemelugiusfiduedosdionis
Audussenindy uazszinedgiuenuilunsdinsgduiumnueamsunsssuiavedhada COVID-19
TasagAnwingunasilungumnessninassmadosnuiuiines (state responsibility) iouandls
diufadoulwwesnisinausufislunsdiifsudesliinnsunsssuinveshafa COVID-19 (Fadedi 2)
waglinsginsfitaanay (ndividual) viesgilesdgdusemanisluanunsanseyitlivielainels
ﬂ{]LﬂmﬁVTﬂJadﬂng*&JizijﬂizL‘Vlﬂ %qazL?{msﬁmﬁ’ummémﬁ’wum%’g (sovereign immunity from
jurisdiction) (Fdfedl 3) uazludrugaineazduumasy (hdeil 4)

' Derrick Bryson Taylor, “How the Coronavirus Pandemic Unfolded: A Timeline,” The New York Times, 9 June 2020.
https://www.nytimes.com/article/coronavirus-timeline.html. Retrieved on 30 June 2020.

: *Uaagmﬁa"iuﬁ 30 fiquigu 2563 37 Worldometers.info https://www.worldometers.info/coronavirus/coronavirus-death-toll/

’ *Ua;&miai'uﬁ 30 fguieu 2563 90 Worldometers.info https://www.worldometers.info/ coronavirus/?utm_ campaign=
homeAdvegas1?#countries

“ OECD, Evaluating the Initial Impact of COVID-19 Containment Measures on Economic Activity [Online], https:/www.
oecd.org/coronavirus/policy-responses/evaluating-the-initial-impact-of-covid-19-containment-measures-on-economic-activity-b 1f6b68b.
Retrieved on 30 June 2020.

® John B. Bellinger, “Suing China Over the Coronavirus won’t Help. Here’s What Can Work,” The Washington Post,
23 April 2020. https://www.washingtonpost.com/opinions/202023/04//suing-china-over-coronavirus-wont-help-heres-what-can-work/.
Retrieved on 30 June 2020
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2. AUTURAURL3g (State responsibility)

TunsainsgirungruneaninUseindlseninnussinavsoast Junseyihnisaaiusnsainieglu

<3

o '

ausdygrionnsgananlansyyialunieseninelsene (internationally wrongful act) Fsnalsiiin

<3

a

AMUTURAYDI3F (state responsibility)’ ﬁnﬂ?uﬂgLm:uﬁv/h'%aqmm%’uﬁmaﬁg%aLﬂuﬂQLﬂm%naﬂqu
(secondary rules of international law) ﬁﬁ]zgﬂﬂ%ﬂ‘fﬂumﬁﬁ%’gblﬁrﬂﬁuﬁuﬁmzﬁiswj’mﬂizmﬂ‘dgugﬁ
(primary rule of international law) TutuusnIafesiigainouisglinsevinnsdFuiusnsdida
nvaneserineielsl Faiusnsdifananenasruingegluglvesauddynyisgiunma ngruneaiie
Usendlszninguseine (customary international law) w%awé’ﬂﬂgwmaﬁﬂﬂ (general principles of

law)’

Al Fedpsinrsandiinginaeilalungraneseriasemangniusgivdesiunisunsssuelve
(pandemic) vpalsanseld Fewsosnidu 2 nsdl Ao

2.1 nsBlY International Health Regulations 2005 (Violation of IHRs 2005)

U8 7 v84 International Health Regulations 2005 MuualisgaunTnaAnIseusialan
(The World Health Organizations: WHO) s1aaudeyaansisagasiassniseunsielanidlonumdngu
’J'Wamuﬂﬂiﬂjmﬁ’lim?ﬂﬁmmwﬂﬂﬁ (an unexpected or unusual public health event) n1glu
Auuauessy deenvaznoliiinanzgnidusnuansisaguszinsUseme (public health emergency
of international concern: PHEIC)® sneaeidenuazszaziaitunissenumaina1iiduluaudes 6
84 HRs 2005 vy Sgandnasdosmenuieyaamssuguioluil donuveslse (case definition)
wavasviasUFUAnns (laboratory result) fisnvedlsa (source) Usztamuasaudes Sruuffiheuas
AeTin anmilinadenisuninszanevedsa wmsnismanisumsildlunsdudilse naonau
guassauazANuTImdeTifesnslunsdinsuniszunvedsaazeglussiunmzgnidusuasisug
seinsUsena melu 24 alus Suusfinsussiliudeyaansisaae

N1595gau1Tn WHO dnilude 6 wag 7 904 IHRs azdiednsgnanannsgyiialunesening
Uszinavold fussnudiseafinnsan 2 Ysenis

¢ See James Crawford, “Internationally Wrongful Acts,” Max Planck Encyclopaedias of International Law Il, (Oxford:
Oxford University Press, 1995), 1398-1403.

T nsUsINgueIngnailungmanesEnilsEme 3 gﬂLmuﬁﬂﬁnﬁqLiulﬂquwﬁﬁimmﬂgwmaizﬂnfmﬂixmﬂ (the sources
doctrine) fifiode 38 VRITITUYEYAAYFATITUTENINUTENA (the statute of the Intermational Court of Justice) Lﬂuﬁﬁ%aﬂﬂgﬂmaiwdm
Ustmeteszuu oehdlsfi ﬁimaaﬂgmmaizwjmﬂsxmﬂifu anlsiimanziivsngluded 38 wirtdu urifto13azeglugureanuiufin
(Guidelines) #38 ina3581Us504 (Code of conduct) ﬁﬁw%uiwiwﬁgh"ﬁg Wsesgiuenyuy

® Article 7 of IHRs 2005 states that “[ilf a State Party has evidence of an unexpected or unusual public health event
within its territory, irrespective of origin or sources, which may constitute a public health emergency of international concern,

it shall provide to WHO all relevant public health information. In such a case, the provisions of Article 6 shall apply in full”.
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U32N1543N @01UeVaa IHRs 2005 lussuungvuneseninausewme
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(quarantine) iatlosfunisundszuinvedsalumssswinsUsene
(2) Fovedlsa amguesndeTin warnsfuRsnuasisaay
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U
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ausuAsisarUsE R lifanusiunivesngneszrinsUseima (source of international
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017 fiuveslsn (source) melu 24 Falus uudfimsUszidiuteyemssuguudmuinazileniad
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? See Niels Blokker, “Is the Authorization Authorized? Powers and Practice of the UN Security Council to Authorize the
Use of Force by ‘Coalitions of the Able and Willing’,” European Journal of International Law 11 (2000): 541-568.
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“The Associated Press, “China Delayed Releasing Coronavirus Infor, Frustrating WHO,” AP News, 3 June 2020. https://
apnews.com/3c061794970661042b18d5aeaaed9fae. Retrieved on 2 July 2020. But See “China Rejects Report that It Delayed
COVID-19 Information Sharing with WHO.” Reuter, 3 June 2020. https://www.reuters.com/article/us-health-coronavirus-china-who/
china-rejects-report-that-it-delayed-covid-19-information-sharing-with-who-idUSKBN23A0YM.Retrieved on 2 July 2020.

" Nectar Gan et al, “Beijing Tightens Grip Over Coronavirus Research, Amid US-China Row on Virus Origin.” CNN, 16 April
2020. https://edition.cnn.com/202012/04//asia/china-coronavirus-research-restrictions-intl-hnk/index.html. Retrieved on 2 July 2020

" See e.g. Armin Von Bogdandy & Pedro A. Villarreal, “International Law on Pandemic Response: A First Stocktaking in
Light of the Coronavirus Crisis,” MPIL Research Paper Series, (2020-07): 6-7.

" Article 1 of WHO Constitution states that “[tlhe objective of the World Health Organization (hereinafter called the
Organization) shall be the attainment by all peoples of the highest possible level of health.”

 Article 18 of Vienna Convention of the Law of Treaties states that “[a] State is obliged to refrain from acts which would
defeat the object and purpose of a treaty when:

(a) It has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, acceptance or
approval, until it shall have made its intention clear not to become a party to the treaty; or
(b) It has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided

that such entry into force is not unduly delayed.”
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2.2 wanMsltA1uszdnszds (Due diligence)

wenmiloNusNIENSTauIn WHO dmnal IHRs 2005 warsssuunasniseusislanud
Sgeundnasinmseundielan Sadllusnsdinumdnnisldmnuszdingzds (Due diligence) Jaduniisly
wannguaneyialy (General Principles of Law) 91 Max Huber augylanainisluaf island of Palmas

(The Netherlands v. The United States) 1avantiin “srunsesulaelunsiuiauieitasiuans

a

wieadifearesigiiaznszrinislantalufuwauvenu uidvsananiumienduninfivesigiiay
soslesiuilinisnsgvilufuuauvesnudinansenusiednsuesizdu Tnglanzysanan (integrity)

wazANaNazlindle (inviolability) vessgninslusuunfvaseuasnsiu”®

shemmindnnsldnnuseiases (Oue diligence) Wumdnngmuneluisiinagniiusg
yin$gduntsitily (erea omnes) lansgiuasndumninesdniseunifolanydols® Antonio Coco uas
Talita de Souza Dias'” iuin minsguaeslviianisszutavedhisa COVID-19 uazigailainsglaila
Torusgiingy Tegrafivmelunstestunisunsszuinvedhafa foldiigliviiRnumiusnsdid
mamdnnisldausziingeTs mnendnnisléausziinge faluasounguiaiansaumnedidlufuuey
V9433 "indwﬁﬁmiimﬁu%Lﬁmﬁumﬂ%gw%aLﬁmﬂ?jyumﬂ{]mﬁmmuﬁaaﬂuﬁmmmm%’ﬁ wsatfuianssu
fousongmnenielaiveusienguane fau mndglilaldausedase Ylumsmuaufvsssuni
fantulufuunuvesmililidmansznudessau lnefisgrinanannsalinusednse¥ild awiod

SyAenanInseyialumasendnelsema (commit an internationally wrongful act)

HLEuiInAULYed Antonio Coco wag Talita de Souza Dias lunsusuldudn
arwsesinsy Tafunsdimaunsseunslnauedhada COVID-19 fioavedifuseinanatsisnsgussssuiu
HunanmadeulundnnislinnusdnssYeilmagfsssussrissamaldnmdnly nanie wdnms
Teuseiinss Sefulilfdungnasimlunelissuungrunesewinessma (no broad rule of due
diligence) wiifungunasimAsniludnvazidefuiungunusiindisauiuiinuessy fazdosdinng
fisaniusnsdiuguniifionsssunngauausdag nqraneiaussindseninasene videndn
nanevialy Fedunsusulindnnmsldmmuseine Tisesinnsandonainamensdl (case-by-case
analysis) nanafe seduAuszdngzds (level of care) andulumuiusnsdiissineldngvane

seingUseine’® niusnstlfsnanimualisgldausednsedseaula wazsglaldanusedassda

¥ The Island of Palmas (United States of America v. The Netherlands), & April 1928, Reports of International Arbitral
Awards, United Nations, Vol. Il, p 839.

" Timo Kolvurova, Due Diligence [Online], Max Planck Encyclopedias of International Law. February 2010. https://opil.
ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1034. Retrieved on 3 July 2020

" Antonio Coco & Talita de Souza Dias, Part | : Due Diligence and COVID-19: States’ Duties to Prevent and Halt the
Coronavirus Outbreak [Online], EJIL:Talk!. 24 March 2020. https://wwuw.ejiltalk.org/part-i-due-diligence-and-covid-19-states-duties-
to-prevent-and-halt-the-coronavirus-outbreak/ Retrieved on 3 July 2020.

' James Crawford. State Responsibility: The General Part (Cambridge: Cambridge University Press, 2013), 219-232.
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szauminan ulagldansadesiunadeMintuiusgdu Aluteisglanszyinmsialunissening

&3

Usene

Tupf Corfu Channel (The United Kingdom v. Albania) 3esuveassangulasuasidene
Mnfuszdaiioguinamzaeianunveeauuls Sinquisiesusauuidosemagisssusmning
Usziahazliaiusnsdiseniassmamuvannsldnnusydnge3s Tunsdnduad magisssuseri
ﬂsxmmx‘qaEJ"NGB’G]LL'«’J’&dwﬂ’uﬁﬂsﬂhﬂ13168’?%’3’1115311’@535’&514@Quuﬁugmmawé’mgwmsﬁalﬂ’jwé’w
UUBYFITU (elementary of humanity) wazasnnlunmsinsedeasmmeia (freedom of maritime
communication)”” wagluad Pulp Mills (Argentina v. Uruguay) m1agfisssuseninasenalamum
wusnsdllun1suiAnundnnisldanusednseiavetginisanausdyyminiAseninginieiu
15uRuiszyh wihisgaundnlunmstesturanssmumsdanndenionanistuiiorlsth fed
sinsanhgynieldliufiRnumannisidanusedase Tudeld® asiuldimdnnsldanuseinge 3
ildngunasilungmanessrinsssmadiannsadsduldldfesios (not a free-standing rule) faiiu
nseRinsaniAuliuiiRnnundnnslinrusesinge s wwdesiumhiingunasilalungrineseving
‘Uiswlmﬁgﬂﬁu%ulﬁﬁaaﬂmﬁ”umsLLWi'izumimgsuaﬂIiw%ahi %ﬁLﬁaﬂmimwwﬂ’@zﬁmuﬁﬁm@
psrnseusielanuas IHRs 2005 inuiiimssvunegrsdnuddlisgaindnesdmsousielaniinii
Tunstleafunisunsszuinlng isaudfuaniilunslienusniowasUametouaiieaiulse
fuessniseunelaniviiiu eaiiures Antonio Coco uaz Talita de Souza Dias fiusuldwdnms

o [

TdauszdnsyTufissegnaufeniviuenvazdudilignies

2.3 nsaiuaRnugAunauaINISLNIzUInuglasa COVID-19 wazmsiseniasAndene
AeldragRsssusenineuszme

Wi $sidusiunevesnisunsszuialuglhfa Covip-19 Aduamdnesdniseundielan
o1afmmuinmungmnesEriasma mnfigadldiisinanaziaemadamedeyaieaiulda
wnesdnseusislanmelusseznariidivuanaide 6 ¥es IHRs 2005 uinsagdiduafituigiang
Fomafissauszhelsane dadutofiwmnsdidu fdefiviasantunsnie nsvuaunmsssiudefinm
seyrhesgmeldragfssusevinsssmedei1funnugugey (consent) vassgaAnsmLTe 36 153AUSN
VYBITTINYYFANAYATITUIENINNUTENA (Statue of the Intemational Court of Justice) NM3Bugen
ﬁqna"nma]Lﬁméﬁuimai"g@"ﬂizﬁmﬂaaﬁasﬁmﬁﬁugﬁmaE;aﬁiimwdwﬂssmmdauﬂizmumsﬁmsm
wu Ssxluadygrivisevinsuimniidefinmlunisinuauddyan Whirdefinmdingn
Jugmagfssauszninesune vidomannadlasyions fe SzansdiheladnenisdusSoudiorodad
Tnglaifndungiuaealan

¥ Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania), Judgement, 9 April 1949, ICJ Reports
1949, p 22.
* Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgement, 20 April 2010, ICJ Reports 2010, para 101.
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1o 75 vossTauyyosrmsowsitlan fvuadn mndinsdiussdudaumiensdinmizes
nsfmurtensuuliteunnussaygdddldannsngildlasnisasamielnsufadsrgunn
Foshusziiumouniedefinmiinanntugmagfisssussrialssna udouwiignsdaraius
pnasilunsseiutoRinmineTimsdu 1o 75 Tieilunsisganinessmseuiilansensuimsiuna
yosmagisssnszisUssmaludefivniifsdestutounvesssuyyesdnmsoundislanlnenaves
ﬂWiﬁ%’ggﬂﬁummaﬂGiaﬁssméiyaaﬁmsamﬁaianiugwusﬁuﬂuau%ﬁmiyﬁ Fodudefinninionies
shemslivfofnu 4o 6 uaz 7 ve9 IHRs Fsegmeldide 21 vessssuygesinseusislan Fse1ag
thiugmafnsanvesmagisssussninessmdld vn (1) Sgfvmillannsogidefinivlaonisesa
w30 (2) mnadyyguambiamnsasfiunisssiudefinmlunisiienuld v3e (3) mngnsalldaninse
gAtefnmlngisn1sdu

oe4lsid lomaimagfsssussnineUsemeazdndulisgiduduneesnisunsssuinlg
h¥a COVID-19 Fraweidemeduiiiuuissilésumanssnumnmaundssualugiudidosann Wosn
mzuLmeﬂﬁmaqaﬁiimsmﬁﬂUSzLMﬂLﬂaﬁﬂﬁul’ﬂuﬂa Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro) 11 3giléFumnuidsyneanmanseyinssninssemelas fgduasiians
lﬁ%mi@mmwaﬂiwuﬁLﬁms‘ﬁumﬂmsmsﬁﬂﬁlﬁgﬂé]’anmmammaiwdwﬂizL‘m Tvanunsaau
nduganmifin aufimauszigfsssuserinsUsema (Permanent Court of International Justice)
wenanlilund Factory at Chorzow?' uazsgiidugidemeannsnsgiiinszinassinaiianslésy
Andemeiduiiiu? wimsisdmueaidemoduiituiy mes ssdesfinnsandsaimdonlss
sgrhenanssinRnsswiassmatunadiindu Sdudefinami Ao msshdasiugindanufendes
duiusiunisnseyieaweiilevavuowmulniviell Mav afarsawdrinuidngesidoway
veumnilnsazlilldnrusesingy wnuiusnsdiifinuoudyaindonsdestulazadnyewainss
§1UsNARUG (Convention on the Prevention and Punishment of the Crime of Genocide)
waienas taiaseiuandn mnwesilouasuouwiulnslaldmnusedinse Tadnany mashdnanmiug
fonmazduintuey iy Telidunsaumsiienas asdmusddemeduifuliudueaiiows
walniun Lesnldusingilanuduiusessdnudsszrinamg (mslidostunavaddnyesning
FIUBNAAURIALY) wazNa (NM5edaiiug) mas JaviumsldiBnmadeelaenisusznaingeside
wazueuslnsliu R uiusnsdififiegluoydynym ietosiunisaindramifiug?

Tumswnuandemeaduditu magfsssuseninUsenalianudifgyiunsysuld

o

PENAMUAUNUSTENININITNTLIWALHAVDINIINTEYIN (causation) Taausuldudnsanaidog1ewau

?' the Factory at Chorzéw (Germany v. Poland), Judgement, 13 September 1928, PClJ Series A No.17, p 47.

* Gabcikovo ~ Nagymaros Project (Hungary v. Slovakia), Judgement, 25 September 1997, ICJ Reports 1997, para 152.

 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina
v. Serbia and Montenegro), Judgement, 26 February 2007, ICJ Reports 2007, para 462-463.
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(conditio sine quo non) nanifie wnNsdasiunazatinenegguandwiusliausatesiu
nssnérariuglinisfenivesiiud aglifioidianuduiussenienianssihuasse® fdumnis
Algsumuidsmensunsssuslvaedaia COVID-19 dasnsdenfesanidemeduituanisiiu
FuvnuesnsszuInlng azdosfigatiin nnigiumelalinnuseiase lunsmeunstoyatiieatos
fiula¥a covID-19 saasdmsaulanmelunaiidinun Sgiidemeazliidfnidoniedidedin
nhfa wazldldsunansenumaasusiaanvadanan dadudesiviimesnndmivigilasu
ANIEEMEIRTansafigalaNduiussE NN seyiuNavesnisnseyhegauauls imsigns
undszuelvgii Swmdateduiifedes enfi wdnmluniadiumsestaanyu wienihiivesesdnig
suslanlunisiugiinunenistesiunisssuialng wiemnaiat Usuldnananulnadaiuua
(proximate cause) Mslaitlaafunisunsszualvgveshisa COVID-19 o19aglsiidumailnddatuna
nsnsevi inssdumsenndisgansdlazfigatimsaaiuld (foreseeability) uagndnimmaanangues
595397 (natural sequence)”” vasigidusumauisnisunsszueilvg) iesanla¥a covip-19 i
hfameiuslnl adslifinamainemansuasdoyansadafiuidnfiusuguuuumsindouazsesy
Anuguusivondeli¥aneufivsdinisunsszualg

3. MIfasigiumgnsunsszunivgivesliia COVID-19 demanigluvasly

Jansuluansgousnilaswiiudduafuuungy (class action) Ausguladuvisenssa
rouihiaddusomanislunaiguesanigeuinmansn® Ineyamnusisnsflesafsinianieidesiu
anademeiitaenuildsunnmsunsssuinlvguestisa COVID-19 Sswesndegns 1 adfiogszwing
N15MATANVOIANA A Alters v. People’s Republic of China® FAnTu o FauasgnanInn sEnI
Yanyuihles Logan Alters Tugnuglavd fu S5unadu wagymhsanunelusyuiadu 079 Aaenssunis
JUAN WaNIENINNTIANTTaNdy Tudmssanouiafadniu Tugiugdae landldnanvnindae
nszvihmslaeuszavlunislidesiunisunsszuialuguedlida COVID-19 suvhliliFaunsszuinunds

# See H.LA. Hart & Tony Honoreé, Causation in the Law 2™ edition (Oxford: Clarendon Press, 1985), 109-129. aghalsfinny
winauduiussenitanisnssyiuasnanisnssvlilddiaifissnsusuldesnauay (conditio sine qua non) usdinsdmvnilnddn
fura (proximate cause) 28 Faunansdl igunsnumsenaliifneudniussenininisnssiuasnansnssdi uarluniansdmagisssy
szwhlszmAldusulindnauduiusseninsnisnssyhuaznavesnsnsyyilae Rl ndnsyninsnisnsyiuasnaresnisnsyii
shagnau luad Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) fina* 31Asz#in
nsatUALLNNSIUYEISEUIRANEE kingy Contras dugtliifummiidaaui msafuayufinarandumglingy Contras 1 (use
force) Lﬁadaﬁﬁﬁgmaimmﬁa winsatuayulnenisueusovietiemonunisuuds (weapons and logistic supports) fumsnsgih
lndawiisanefiazyili Contras amnsaldmdsiusguiatimaild (Usagluddndu gonthil 228)

# See Jankiewicz, Castellanos Leon, Causation and International State Responsibility [Online], 15 January 2012 http.//
www.sharesproject.nl/wp-content/uploads/201201//Castellanos-Causation-and-International-State-Responsibility1.pdf. Retrieved on
30 June 2020

% Asher Stockler, “At Least Four Class-Action Suits Filed Against China, Seeking Trillions Over Coronavirus Outbreak in
U.S.,” Newsweek, 16 April 2020. https://www.newsweek.com/china-class-action-lawsuits-covid-191498400-. Retrieved on 5 July 2020

*" Alters v. People’s Republic of China, No. 1:20-cv-21108 (S.D. Fla. Mar. 12, 2020)
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o
¢ o

ansgosnuazdmansenullaniviavanslasuanudeiensdala neliinAiupsen (emotional
distress) AuLABMMENLATEEAA (economic loss) wagnswddu (property damage) foududisay
nszvhawdia (tort) seland warlnowademeiifniudelanduasUssimaansgowniluaening
msnszviesinasdsdetunisnenisiie (act of terrorism) Inelurilosszudosniiunnuduiuuessy
fsnglusgaaRimemiuduiuveigineUszme (Foreign Sovereign Immunities Act 1976-FSIA)

nnsatssuneliindaud Jaenvuanunsaaniiuafnuiginssemeromanieluvessy
lavsali lnendnnisudy ludiausenineUsewma Sgnnsglisnunvesulnewindieudu sglasguiladsly

* milesgduldlagusimainanuduseuls” SzRsgulaamnuduiu

a131308199ae1a (urisdiction
v A = g ¢t vos o <, =~ = ' 30 |

nnmanigluvessgdudadunginaeinlasunisiuseslungruneainussumdlsevitasenea® aenals

finu Sgenvlidanunsodesnnuduiiu (state immunity) 1a mnldlensdiifeadastiunmsnseivessy

(acta jure imperii) Wi AANTIUNNITAT (commercial acts) #W39N198UsT (private acts)

NSWENNNINSEYINVe33Y (acta jure imperii) 98NAINNNINTLYIMNITAIMTEMNSE I (acta
jure gestionis) 9 NANFAUNIINNYUUIENETUVDIAMANITNITUAR (forum state) AIMSUANIFOIZN
fingmnenngluifertesiunseniuanufuiuvesiginusenaegaosnsdl

nsalusn SgtaalAMmenuANiueIsERaUsEme (Foreign Sovereign Immunities Act 1976)
52UINgANUsEIMALaY Mg UYesERNUsEmAlANANAUINNSgARLELAG (immunity from
adjudication) wagn15U%AUAR (immunity from execution) laemanigluvedansgaiusni Naseau

aniussguazuasy Vuudilunsdiisgrnsssmeanssiiilumnenisi wienisinazilia’

drunsdifiaes mndunsdinsndramiganassimaiinsgyinisnenisie wieatuayu
M3ien135e (state-sponsored terrorism) ﬁ]zﬁadﬁmiﬂismﬂaﬂ’mL"f]uvmﬂﬁmﬂ%\gmaﬂmﬂaw%ﬁmﬁm
denowdn SpinsUsemanananadudaivayunisienisiie aelduns 6 (1) SslyaAnisdanis
d380n (Export Administration Act) 1m51 40 $5UaYelAN13AIUANNNSEI®BND175 (Arms Export
Control Act 1a131 620 (18) SyUnyaiRnuTIEwdes1IUsEwA (Foreign Assistance Act) 39as1duine
oniumnuAuiuessgissama® 9 u JagtuddlifimsUsznmmansguianasansss luesindn

» frdmmsuazinnguunessinaUss mauadin “jurisdiction” Tunwilnefiuandnsiu et m.es. quam aeguns T
“ng1une” FineazieliAnmuduautudrin “lwssiunama” Tussuunguunenely da saunids qies 11 “gaonan” Gamneis
sunaillilansgmiosyana nindau wiewmnisal Tusng unild qive. Lecture Notes ngvanesswineUszna 1y 2. fissindil 11
(ngannEvuas: dninfanilaauy, 2559), W. 38

? See Sompong Sucharitkul, “Immunities of Foreign States Before National Authorities,” Recueil des Cours 149 (1976): 87.

* Xiaodon Yang. State Immunity in International Law (Cambridge: Cambridge University Press, 2012), pp 34-37.

' David P. Stewart, The Foreign Sovereign Immunities Act: A Guide for Judges [Online], Federal Judicial Center, 2013.
https://www.fic.gov/sites/default/files/2014/FSIAGuide2013.pdf Retrieved on 5 July 2020.

2 Stephen L. Carter, “No. China Can’t be Sued Over Coronavirus,” Bloomberg Opinion, 25 March 2020. https://www.

bloomberg.com/opinion/articles/202024-03-/can-china-be-sued-over-the-coronavirus. Retrieved on 5 July 2020
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sauluaf Alters v. People’s Republic of China Mlaniilesinnisnseviwessnasidunisnenisine
Falidumglumseniuanuduiuressgansussmanuilandina a8

dunsdilandsunguifulesigunaiunasmhenunsluuuiugiuvesasde (non-commerdial
tort) FSIA fmuaveulumuasvnuisnseniiumudniuvesigludosasfinliognanine nanfe FSIA
fmund fgsuszmaezlilannsogulnaruduiuanmanieluvesansgs 16 mnadfinmieies
nsBenfesridemesieginaUssmaiineliiAnnisuinidu mnume vennudeevionugade
sonsndauiiAnturefidsmeluanigeniini® mieswodandisognieluveuiunvasnisionios
Andevemsazidiadeiginaszimaniy FSIA Ussiffuddyiifesfinnsandenn Ae msnsevinasiiin
dpaigauneiRenfiuneuuau (teritorial nexus) fuavigeiuin uwffinnwvesmaluvaneuasy
YesEnigeasn syystesdalauin mﬁﬂizﬁwauﬁmLLazwawmmimgﬁwsé’aaLﬁ@%ﬂuaw%’gmﬂ%m
Foagvhllanifiavsflesipissemaiuduas® Sulunsieuegauey Ganedinmynsasde
serhaenvuiulenvuiTlgainzferssinssema fmauasgluansg Annuegisning lasfiansan
ﬁgmLmsL?‘immﬂamuﬁﬁa:@mlﬁwﬁu (lex loci delicti) Fsmmuudiimne laifinsimunlines
aowiladuiufandniniu® mszngunuriuisenamngauasdussaudmiuaoumsninis
winginaifuiienlivnzaudmsuanunsaidu mealusiaruassiaisnisiasaniuandaiu
Tumsfumanuiifiesdafinty o anwiifiininssihduduesdusznovvesasdin® vioanui
Frnudemeldiietu winmaneluveaszlvimnuddyiuland (plaintiff) Faduidemefaziion
arudemeldiAntutudaenalunaisingn uwhiesdssnovvemansshandnaglilfiAniy
wvmaluansgousn uimnemaniglunasslimiudfyfusiae (defendant) anuiiftazdinifie
agdpaduduiifiesiuszneuvesmsnssvinasfiaintuiiavin® ﬁqﬁuﬂWiﬁmaua%“gaﬁuﬂmmmﬁﬁ
%&G‘fuaeUJﬁmaﬂﬁwmﬁﬂwﬂmjwzﬁmimﬂgLﬂmsm"lmﬁu?{uﬁauﬁmlﬁﬁmﬁu

9 Y

mewnimanielureEmsys Suuminnwilunsienudesnt fuauauiuvessgieUssimne
lngyawmauisasilinAsudiuau Usznaududewiaaseiiin nisdesiunsunsseuiningveslsa
COVID-19 Wunsnsyhiintuuenanigowsni Jdlanuduldldiesnmauasgnasiaazdndui

* Section 1605 (a) (5) states that “[a] foreign state shall not be immune from the jurisdiction of court of the United
States or of the States in any case [...] in which money damage are sought against a foreign state for personal injury or death, or
damage to or loss of property, occurring in the United States and caused by the tortious act of omission of that foreign state or
of any official or employee of that foreign state while acting within the scope of his office or employment.”

* Asociacion de Reclamantes v. United Mexican States, No. 735 F.2d 1517, 1524 (D.C. Cir. 1984); Accord Frolova v. Union
of Soviet Socialist Republics, 761 F.2d 370, 379 (7th Cir. 1985). See also Judi L. Abbott. “The Noncommercial Torts Exceptions to
the Foreign Sovereign Immunities Act”Fordham International Law Journal 9 (1985): 147.

* Symeon C. Symeonides, “Choice of Law in Cross-Border Torts: Why Plaintiffs Win and Should,” Hastings Law Journal
61 (2009): 344.

* Brooks v. Gen. Cas. Co., No. 06-C-0996 (E.D. Wis. 2007); Johnson v. Ford Motor Co., Inc., No. 01-C-8882 (N.D. lll. 2003).

*" United States v. Nippon Paper Industries Co., Ltd., No. 62 F. Supp. 2d 173 (D. Mass. 1999).

*1d.
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madiwngnalumsdndupininan lenaididemedalulaanuazaunsaflesiginusymandu
Aumsuian1sunssE IR gjreshiia COVID-19 dermanigluvesanigousndsfianudululives

o

Ml AUANTUYRST (state immunity) NEIT0908 19U INAUNANANADUUNUTENINNST

o«

o

(reciprocity) insgeuanalidaanvuilesiirsUszimaiemanieluvessy dadululaisy
inalszmangnilosdesldiSmafsatudiuigiioniunnuduiuvesigisUszma maflossening
Usgna (international politics) FefinmiAsidesfunisindulavessgluniseniundnanuduiu
vossgitollamslitaanuulidiiuniuasBorsaudemefiiatuanmsnseyifnsewinssane
Tne3gssuseina luvanensdl Sg7laseniiunnuduiuresipissmadafesfunnuidesiazgneniiy

enuAuiuludnuugiAeiu

4. unagy

=

nsunsszuinlugedlaida COVID-19 vilmAnanugadsogamena dfidedinvilan
$nn fRndeumeiisestinondtymaunmluszeren gshmasUssamussaudymuanu
dosninesmstestumaundssuianedhda wansenumaasughaiiatuainnisunsssuslg
vathafanrnavdmanssnuressuAswgiaTlanlusreze oghlsin doufarsedifetudiliduigii
flaesumnuasnisundszuelvg uasnsunsssuadinanifntuanmsaz umsldausesinge T
Tumstlosfumsunsssunelugiseminsssmavdelsl wivsil Wldednsednaui Ssuadulalldion
maiusnsdfiflnng 1HRs 2005 wagsssuyayesdniseuiolanluguziiduandnesdmseunsielan

FaneliinAUFURAUDISY (state responsibility) wnsguIadu

nsazidaiusnsally IHRs 2005 uarsssuyyesnseuielan Aun1sisenAdemeansy
Hazdinviusnsdfsnariduauasyseiduiu L‘WiwmiﬁgaﬂmmLﬁamaﬁLﬁ@%ﬂ;ﬁﬁg%ﬁ@%ﬂﬂ%
awfosRnsananuduiusssrinansnsshkasnanNsssh (causation) FsrudemefiAatudivg
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Abstract

Analogy is one of juristic methods under Section 4, paragraph two of the Thailand
Civil and Commercial Code. According to Section 4, paragraph two, it is a provision of juristic
methods to fill the gap in the law. In consequence of the provisions of the existing written
law are insufficient or cannot be applied to the fact, causing legal gaps. Therefore, filling the
gaps occur for every case to be considered by the law. In which case, analogy is applied to
the case for justice. If the same or similar cases are not considered based on the same law,
justice will not happen. For these reason, the author has studied in details such as the
meaning and characteristics of analogy, historical background, concepts of analogy, and the
legal reasoning and reasoning by analogy in order to be a knowledge to consider and apply

the law by analogy.

Keywords: Analogy, Juristic Method, Gap in the Law
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Abstract

This paper scrutinises the impact of conventional energy consumption and the use of
patents to protect environmental degradation and stimulate energy investment in the context
of European and Thai laws. The study revealed a linkage between patent right protection
and the environment. Patents could be utilised to support international mechanisms, for
instance, UNFCCC, Kyoto Protocol and Paris agreement. From the research, the patent rights
protection is crucial to attracting investor to develop eco-friendly innovation. The ongoing
stream of innovations is anticipated by energy investors to reduce costs and improve the
performance of energy production by using the patent pool and eco-patent common. Although
Thailand is trying to incentivise investment to follow international standards, patent protection

in Thailand still has some drawbacks, which need to be reconsidered.

Keywords: Trade secret, Patents, Intellectual Property, Climate change mitigation, Renewable

energy, Environmental law, Innovation, Electricity market, Investment, Public interest
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1. Introduction

Environmental degradation and energy security have received attention within the past
decades. The choice between environmental sustainability and energy sector development
remains a global dilemma. Although useful, the volatility of petroleum oil and gas production
prices coupled with their environmental effects, mainly caused by anthropogenic energy
consumption, has shifted the trend of both national and international perspectives to
Renewable Energy Sources (‘RES’)'. A wide range of international legal mechanisms are
designed to incentivise both developed and developing countries to reduce the emission
rate of Greenhouse Gases (‘GHG’)”. The cost and availability of technologies that can lower
emissions and performance, which can mitigate climate change, are required’. Among other
things, to respond with climate change effectively, innovations in technology may significantly
reduce the cost of environmental achievement targets.” Patents, as symbols of modern
innovation, could be interpreted as additional mechanisms of the environmental laws,
alleviating the issues of global warming® through technology transfer (‘TT’). Availability of
information could facilitate renewable investment. Also, the adequate balancing of patent
protection and public interest needs to be considered. Not only protecting the right of patents
owner, Patent Pool (‘PP’) and Eco Patent Common (‘EPC’) could also be utilised as a means
of promoting efficiency and innovation by reducing the cost of technology’. Besides, the
protection of the mentioned IP rights is required to incentivise investors to develop green

innovations to tackle emerging climate change phenomena.’

Responding to the question described above, the paper will address (1.) The summary
of pros and cons of Fossil Fuels (‘FF’) and RES in energy generation, (2.) International
mechanisms relating to climate change alleviation and (3.) Patents: as a regime to facilitate

technological investment. Lastly, (4.) Thailand regime will be discussed.

' Samantha Olz et al,, Contribution of Renewables to Energy Security (International Energy Agency, 2007), p. 8.

*Niels Anger, Emission Trading beyond Europe: Linking Schemes in a Post-Kyoto World (Centre for European
Economic Research Germany, 2006), pp. 1-2.

* Stéphanie Chuffart, Technology Transfer and Dissemination under the UNFCCC: Achievements and New Perspectives
(Columbia Law School, 2013), p. 3.

* Ibid.

® Derclaye, E., “Should Patent Law Help Cool the Planet? An Inquiry from the Point of View of Environmental Law,”
(2009) 5-6 IELR 186, 229.

¢ Anna Kingsbury et al, “Patent Collaboration: Licensing, Patent Pools, Patent Commons, Open Source and Communities
of Innovation,” New Zealand Intellectual Property Journal (2013): 3.

" Singh Ghaleigh, N.S. “The puzzling persistence of the intellectual property/ climate change relationship,” in Environmental
Technologies, Intellectual Property and Climate Change: Accessing, Obtaining and Protecting, ed. Brown, AEL (Edward Elgar,
2013), p. 77.
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2. The Summary of Pros and Cons of FF and RES in Energy Generation

With current technology travelling speeds, refinery and extraction procedures have
scaled up. Such a situation leads to the availability of FF becoming even more significant with
a lesser cost, which benefits both energy consumer and producer. However, mismanagement
of anthropogenic FF consumption contributes not only massive CO2 emission, which impacts

the climate system, but also affects economic growth in the long run.
2.1 Consumer aspect

FF as conventional energy resources still count the economic advantages which
other technological innovations are not able to defeat® due to limited acceptance of
eco-friendly technologies, for example, hydro and geothermal electricity’. Under current
market conditions, the electricity generated from conventional energy sources is far cheaper
than from RES'™.

Regarding its drawbacks, FF usage is responsible for approximately 85% of GHG
emissions produced each year''. Consequently, the current trend has focused on raising
the price of energy from conventional resources and simultaneously decreasing the rate
of energy from RES because of economies of scale and continuous improvements in
productivity'”. It is an economic challenge, however, in the implementation and development
of eco-friendly technologies on a large scale since such innovation requires a high volume

of investment in energy infrastructure in the future®.
2.2 Producer aspect

In terms of energy production, the expectations of every country, especially
developing nations, in the case of natural resource discovery are an overall development

and poverty alleviation". Income generated from developing oil and gas fields seems to be

8 Derclaye, E., “Should Patent Law Help Cool the Planet?,” : 229.

’ Hugh Saddler, “National energy security in a world where use of fossil fuels is constrained” (2011) in CCEP working
paper 9.10 (2011), p. 2.

% \/olker Oschmann, “Renewable Energy Sources in European Law: An Overview”, JEEPL 6 (2006): 478479-.

""REH. Sims et al, Energy Supply (The Fourth Assessment Report of the Intergovernmental Panel on Climate
Change [online], 2007. Available at: https://www.ipcc.ch/pdf/assessment-report/ar4/wg3/ard-wg3-chapterd.pdf, p. 265.

" Ibid.

" Ibid.

' liias Bantekas, Natural Resource Revenue Sharing Schemes (Trust Funds) in International Law (NILR, 2005), pp. 31-32.
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the first significant benefit” to economic evolution and the prosperity of the country®.
In comparison, the challenges could be readily seen from countries in the initial steps of
hydrocarbon development, which face the issues relating to the limited capacity of state
administrators, lack of experience in the petroleum sector and the uncertainty of the resource

base!’.

Despite being a blessing, such countries are often incapable of utilising the oil
wealth endowment in reaching sustainable development™. Typically, they struggle with
conflict’” and lower GDP growth per capita compared to resource-developed nations™. Such
a paradoxical occurrence is referred to as a “resource curse”, which does not occur with

other types of natural resources, for example, freshwater, forest, or fertile cropland”.

It could be said that, apart from the resource cure phenomenon, the main
disadvantage of FF consumption is environmental degradation. Renewable energy might
diminish the drawbacks of conventional energy resources. Accelerating the development
and deployment of renewable energy technologies requires a high volume of investment in
innovation. International mechanisms are required as a mutual collaboration to establish a
level of playing field for green innovation. This approach could reduce the cost of energy
from RES, which allows renewable energy to become more compatible with mitigating the

drawbacks of FF.

3. International Mechanisms Relating to Climate Change Alleviation

The spectre of climate change unfolding nowadays is a cumulative impact of
anthropogenic interference in the climate system. Undeniably, the economic advantages of

FF lead to a large scale of FF consumption which contributes to environmental issues. From

* Michael L.Ross, The Oil Curse: How Petroleum Wealth Shapes the Development of Nations (Princeton University
Press, 2012), p. 33.

' Robin Boadway and Michael Keen, “Theoretical Perspectives on Resource Tax Design” in The Taxation of Petroleum
and Minerals: Principles, Problems and Practice, eds. Phillip Daniel. Michael Keen and Charles McPherson (Routledge, 2010),
p. 13.

" Dr Valérie Marcel et al,, A Local Content Decision Tree for Emerging Producers (The Royal Institute of International
Affairs, 2016), p. 2.

'® Macartan Humphreys et al,, “What is the Problem with Natural Wealth?” in Escaping The Resource Curse, eds.
Macartan Humphreys, Jeffery D. Sachs, and Joseph E. Stiglitz (Columbia University Press, 2007), p. 1.

¥ Thomas |. Palley, “Lifting the Natural Resource Curse,” Foreign Service Journal 80 (2003): 54.

* Jim Shultz, Follow the Money: A Guide to Monitoring Budgets and Oil and Gas Revenues (Open Society Institute,
2005), p. 32.

# Michael L. Ross, The Oil Curse: How Petroleum Wealth Shapes the Development of Nations, : 28.
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shifting weather patterns which reduce the production of food to rising ocean levels which
heighten the risk of catastrophic flooding, the impacts of mentioned climate change are
transboundary in scope which require international corroborations. Responding to the impacts
as mentioned earlier, the United Nations (‘UN’) issued international environmental treaties
aiming to stabilise and decrease GHG emission at a level that could prevent dangerous

anthropogenic interference with the environment.
3.1 United Nations Framework Convention on Climate Change (‘UNFCCC’)

The initial step of the international legal regime on climate change is the UNFCCC,
which was established in 1992%. The primary objective of the UNFCCC is to stabilise GHG
concentration in the atmosphere, which could prevent harm from human interference?,
yet the distinct approaches to facilitate, promote, and finance this have not been designed™.
The terms of TT could be reflected from articles 4.5 and 12, which would begin to stimulate
TT on climate change. It could refer to article 4.5, which states that the benefit of TT is
enabling developing countries to achieve the provisions of UNFCCC”. The action would be
beneficial to the global environment as a whole by allowing developing countries
(‘non-Annex | countries’) to promote the international target of global warming alleviation

and a national goal of environmental adaptation®.

To respond with the issue above, the convention acknowledged the vast difference
of economic development between developing and developed countries. Consequently,
countries came to a treaty that developed countries should bear greater responsibility than
developing countries.”’ Such a principle so-called Common but Differentiated Responsibilities
(‘CBDR’)*® is based on the polluter pay principle; the more industrialised a country is, the

more likely that it has contributed to environmental degradation.”

2 Sanford E. Gaines, “International law and institution for climate change,” in Research Handbook on Intellectual
Property and Climate Change, ed. Joshua Sarnoff (Edward Elgar Publishing, 2016), p. 38.

# UNFCCC, Article 2.

“ Sanford E. Gaines, “International law and institution for climate change,” : 39.

 The International Council on Human Rights Policy, “Beyond technology transfer: protecting human right in a climate-
constrained world,” in Research Handbook on Intellectual Property and Climate Change, ed. Joshua Sarnoff (Edward Elgar
Publishing, 2016), p. 136.

* Ibid.

o Department of Economic and Social Affairs, Promoting Development, Saving the Planet, United Nations Publication,
E/200950//Rev.1 ST/ESA/319 [online], Available at: https://www.un.org/en/developmentdesa/policy/ wess/wess_archive/2009wess.pdf.

* Ibid.

“ Ibid., p. 9.
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Simultaneously, dealing with socio-economic development and the eradication
of poverty is their overriding priority™. It is undeniable that TT is needed since the general
function of global trade regimes may not be appropriate for the requirements of technology
for a climate change approach®. Bodansky, nevertheless, noted that under the umbrella of
the UNFCCC, the industrialised countries might argue that developing nations should be
obliged to create the proper environment for investment in innovation®; for instance, to

create a legal mechanism for protecting IP rights™.

It could be claimed that the high upfront cost of climate innovation requires a
large scale of investment. To encourage investment in such an environmental action, it is
essential not only to measure the climate contribution of the investment but also to show

the investor that it makes economic sense.
3.2 The Kyoto Protocol (‘KP’)

The primary objective of the KP regards the UNFCCC target via the methodical
reduction of GHG emissions from the Annexe | countries™. The KP advises that parties should
take all feasible approaches to facilitate, finance, and promote the transfer of environmentally
sound technology®. To achieve this objective, the KP provides flexible regimes, which allow
accounting transfers of GHG emissions or reducing emissions amongst countries™. Through the
flexibility mechanism, the Annexe | countries are obliged to reduce their emissions rate or in
part by either approving emission reductions or projecting emission avoidance in other
nations”’. The KP mechanism could be described as a Clean Development Mechanism (‘CDM’)

and a Joint Implementation (‘JI)*.

The objective of a CDM is to facilitate the developing countries to meet sustainable
development targets and to assist Annexe | parties to complete their emission target under

the KP by transferring lower-emitting innovation to developing countries”. The CDM is designed

** UNFCCC, Article 4.7.

* The International Council on Human Rights Policy, “Beyond technology transfer,” : 136.

* Matthew Rimmer, Intellectual Property and Climate Change (Edward Elgar Publishing, 2011), p. 42.
* Ibid.

* Sanford E. Gaines, “International law and institution for climate change,” : 42.

*KP, Article 3 (14) and 10 (C ).

* Sanford E. Gaines, “International law and institution for climate change,” : 42.

" bid.

*KP, Article 3, 6 and 12.

¥ Sanford E. Gaines, “International law and institution for climate change,” : 43.
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to incentivise the private sector to contribute towards reducing emissions via investment in
developing nations™. Albeit the KP has not provided a CDM that could activate TT, an open
opportunity for TT to be successful through emission-reducing projects and to achieve the
host country’s development target was implemented®’. Similar to a CDM, a JI grants the
possibility of eco-friendly innovation diffusion to the economies in transition nations, for

instance, Eastern European countries®.

The scope for TT in the KP is essential; however, criticism has reflected that the
CDM and JI could not achieve the TT target™. The Intergovernmental Panel on Climate Change
(‘IPCC’) noted that adequate incentives and confidence to sell technology are required for
TT to occur®. In the scenarios of the CDM and JI, the transaction of carbon value is the
condition and cost, which often does not substantially impact the economy of the project™.
Not only must CDM and JI projects compete with conventional energy sources technologies
that achieve continuous cost reduction and carry less risk, they must also have adequate
time to improve projects that would generate sufficient amount of Certified Emission
Reductions (‘CER’) within the KP’s commitment timeframe to make the project commercially
viable®. Hence, to increase widespread technology deployment, the CDM and JI must be
supplemented with other policies and mechanisms to point out market failures and obstacles

in a host nation, which could reduce the price of core innovation'.
3.3 The Paris Convention/Agreement (‘PC’)

In December 2015, the members of the UNFCCC committed to the PC as a new
international legally binding mechanism, which seeks corporation to mitigate climate change®.

The PC set the target to tackle the global warming issue by 2°Celsius, well below the average

l49

pre-industrial level™. The TT framework was established to facilitate developing countries to

“ Matthew Rimmer, Intellectual Property and Climate Change, : 42.

" Rob Youngman et al., “Evaluating Technology Transfer in the Clean Development Mechanism and Joint Implementation,”
in Climate Policy 7 (2007), pp. 488-489.

“ Ibid.

* Ibid., p. 496.

“Ibid.

“ Ibid.

“ Ibid.

" Ibid., p. 497.

“® Sanford E. Gaines, “International law and institution for climate change,” : 46.

“PC, Article 2.1 (a).
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complete their PC objectives™. In article 10.4, the PC provides a framework to mandate
guidelines relating to technology mechanisms deemed to strengthen the involvement of TT.
In this regard, the opening statement of the Breakthrough Energy Coalition’s principal noted
that the new model to solve climate change issues should be a public-private partnership
among research institutions, investors, and governments®’. Since the cost of green technology
will be driven down from the alternative energy process, the advancement of technology
could start to support its development™. In turn, the scheme supplies the investor with
investment opportunities and safeguards as a means for successful TT objectives™. Nevertheless,
an explicit resolution of the vital issues on IP for TT did not take into account the PC, which
may become an obstacle for the TT of the host countries towards the implementation of
the PC™.

In sum, the above-mentioned international mechanisms seek mutual collaboration
because the climate change issue is transboundary. Innovation in green technology is a
crucial enhancer and accelerator of the efforts to complete the aforesaid global objectives
and implement national climate actions. With the high upfront cost of technological
innovation, states require mechanisms which provide socially and environmentally sound,

better-performing and cost-effective climate technologies on a larger scale.

4. Patents: as a regime to facilitate technological investment

To achieve the international environmental agreement, patents could be applied to
support technological investment. Time-limited protection of the patents is unlikely to hinder
the TT and investment™. In this regards, the TRIPs agreement provides various terms of
flexibility under the international system of IP rights by allowing each nation to conserve its

national policy targets™. The flexibility which the TRIPs provide includes the non-voluntary

** PC, Article 10.

*! Sanford E. Gaines, “International law and institution for climate change,” : 48.

o2 European Commission, Communication from the commission to the European parliament and the council [online],
Available at: https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-110-EN-F1-1.PDF, pp. 5-6.

* Ibid,, 6.

* ForumCC Tanzania, The Paris Agreement, ANALYTICAL PAPER Forum CC Tanzania [online], 2015. Available at: http://
www.rosalux.co.tz/wp-content/uploads/2016/01/Analytical-Paper-on-Paris-Agreement-Reviewed.pdf, p. 9.

> Unlike trade secret that keep the valuable information secrecy without timeframe see Martin Ewan, “Law and technology
in the oilfield,” in Oil and Gas Law: Current Practice and Emerging Trends, eds. Greg Gordon, John Paterson and Emre Usenmez
(2nd, Dundee University, Dundee 2011), p. 510.

* Bassem Awad, University of Western Ontario, Patent Pledges in Green Technology [online], 30 May 2015. Available at:
http:/www. pijip.org/wp-content/uploads/2015/03/Bassem-Awad-PP-in-Green-Tech.-Patent-Pledges-2015.pdf
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license to utilise a patented process or product without the consent of the patent owner by
claiming a public interest rationale’’. Hence, the compulsory license on green innovations
may not be preferable to the government due to the lack of domestic capacity, and the
policy may affect international direct investment™. Since 2010, the competition in green
energy innovation has increased internationally, and the more multidisciplinary knowledge
becomes, the more different, riskier, and higher its cost will be”. The improvement of an
advanced green energy innovation strategy requires modern paradigms®, which could facilitate

knowledge circulation amongst independent parties®’.

Regarding the competitiveness of eco-friendly technologies at the international level,
the International Energy Agency (IEA) stated that the most hopeful eco-friendly technologies
usually are at a higher cost compared to the necessary conventional energy resources™.
Responding to climate change phenomena primarily depends on performance, technology
availability, and cost, which would decrease GHG emissions®. TT is needed in this sense;
otherwise, developing nations that lack capacity would struggle with high emission rate systems

for many decades®.
4.1 Patent pools (‘PP’)

PP is related to advanced technologies in which complementary patents are
required to find intelligent technical solutions”. The advantage of the PP is to ensure access
to environmental technologies that are guaranteed and avoid the inevitable issues when
coping with various patent dealers®. Within the scope of this mechanism, IP holders could
retain the rights that are substantial to their competitiveness; moreover, the agreement of

licenses is crafted to allow the necessary flexibility®’. The proficient PP creates collaboration,

*" Ibid.

*® Ibid.

*? Organization for Economic Co-operation and Development, The OECD Innovation Strategy: Getting a headstart on
tomorrow [online], 2010. Available at: http://www.ocecd.org/greengrowth/48012345.pdf, pp. 10-11.

 Ibid.

* Ibid.

* International Energy Agency, Energy Perspectives 2010 - Scenarios & Strategies to 2050 (IEA, 2010), p. 50.

® The International Renewable Energy Agency, “Renewable Energy Innovation Policy: Success Criteria and Strategies”
(IRENA, 2013), p. 28 )

o Stéphanie Chuffart, Technology Transfer and Dissemination under the UNFCCC, : 9.

® WIPO, “Patent Pools and Antitrust: A Comparative Analysis” (World Intellectual Property Organization, 2014), p. 3.

 United States Patent and Trademark Office Jeanne Clark et al., Patent Pools: A Solution to the Problem of Access
in Biotechnology Patents? [online], 2000. Available at:https://www.uspto.gov/web/offices/pac/dapp/opla/patentpool.pdf, p. 8.

o Stéphanie Chuffart, Technology Transfer and Dissemination under the UNFCCC, : 34.
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which could lead to rapid development in the field of innovative technology®. It could be
reasonable to assume that the scheme would incentivise the distribution of more valuable
patents and disregard compromising competitiveness®. PP, nevertheless, could not ensure
preferable license prices, which might not be a solution for developing countries without a

subsidy from other organisations™ that participate in the PP"".

From the previous paragraph, the PP seems unlikely to adequately describe the
problem on patent law and green innovation due to neither reducing the cost of the license

nor massively raising the usage of eco-technology, apart from the participants in the PP.
4.2 Eco-patent commons (‘EPC’)

Unlike PP, EPC could stimulate co-operation beyond industry boundaries™. The
unique characteristic of EPC is that the patent pledged is freely accessible and is available
to everyone”. No royalty is required from the participants when using the patent pledged in
producing benefits to the environment™. Helmer and Hall reflected that such donated patents
could be used as informal mechanisms to push eco-innovation towards the interest of prom-
ising firms"™. Notwithstanding the ICT’s market, the technology industry in the field of climate
change is relatively new', and businesses are finding the right patterns with other partners
to share their crucial eco-patents’. It is undeniable that EPC could decrease the cost of

mitigating climate change by innovation advancement.

Nevertheless, the arguments of the EPC regarding incentive, value, and quantity
may arise’. Since EPC has an open-source characteristic, the private sector may have insufficient
incentive to provide valuable IP information free of charge. Also, advanced eco-technologies

are unlikely to be provided via the EPC approach”; hence, the explicit drawback of the

% Andrew Boynton, “Eco-Patent Commons: A Donation Approach Encouraging Innovation within the Patent System,”
Wm. & Mary Envtl. L. & Pol’y Rev 35, (2011): 659, 678.

& Stéphanie Chuffart, Technology Transfer and Dissemination under the UNFCCC, : 34.

“Ibid., p. 33.

™ Andrew Boynton, “Eco-Patent Commons,” Wm. & Mary Envtl. L. & Pol’y Rev, 35: 678.

” Ibid., p. 684.

” Bronwyn H. Hall et al,, “Innovation and Diffusion of Clean/Green Technology: Can Patent Commons Help?,” Journal
of Environmental Economics and Management 66 (2013): 33, 35.

" Ibid.

" Ibid., p. 37.

’® Bassem Awad, Patent Pledges in Green Technology, : 13.

" bid.

e Stéphanie Chuffart, Technology Transfer and Dissemination under the UNFCCC, : 35.

" Ibid.

83



Chulalongkorn Law Journal Vol. 38 Issue 2 : September 2020

EPC paradigm could be referred that it lacks progress and valuable information, which may

ineffectively lead improving environmental innovation.

By all count, patents could be utilised to facilitate environmental innovation
through PP and EPC. However, a complete set of valuable information in climate action might
hardly be found in patents mentioned above; it is better than nothing. Investors can both
gather information from PP and EPC instead of purchasing ordinarily paid ticket patents
to continue technologies improvement and reduce the cost of technologies. With the
time-limited protection, the approach incentivises patents owners to develop their information
continuously. To provide suitable investment atmosphere, patents owner and investor need
an adequate level of protection which diminish the infringement of the mentioned IP right.
Thus, the compulsory license on eco-friendly innovations may not be preferable because

such a policy might impede international direct investment.

5. Thailand regime

As Non-Annex | countries of KP, the nation does not have legally binding quantitative
emission reduction. However, according to Paris Agreement, the mandatory eco-friendly
policy reflected in the national level not only as 10-years initiative (2012- 2021) for the
Alternative Energy and Development Plan (AEDP) to establish and diversify the eco-friendly
energy resources” but also in the Constitution of Thailand 2017 (2560 B.E) Section 72 (5)°".
With the rapidly increased consumption of renewable energy sources and the development
of energy efficiency, imports of conventional energy sources would be expected to decrease®.
As a result, the expenditure of fossil fuels importation would decline while energy security

would be enhanced.

The advancement of energy innovation becomes crucial in Thailand. Since, in 2018,
the cabinet issued a policy to Energy Regulatory Commission and other energy agencies
regarding energy security and capacity of energy investor®. Practically, the ongoing stream of

innovations is anticipated by energy investor to reduce costs and improve the performance

* Paris agreement, Article 9, 10, 11

® Section 72. The State should take actions relating to land, water resources and energy as follows:
(5) to promote energy conservation and cost-effective use of energy, as well as to develop and support the production and use
of alternative energy to enhance sustainable energy security

® IRENA, “Renewable Energy Outlook: Thailand”, (International Renewable Energy Agency, 2017), p. 19.

* Cabinet resolution of 5 June 2018 [online], Available at: http://www.ldd.go.th/Web_Cabinet/PDF/2561/Jun/05062018.pdf,
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of energy production®. Innovation developers and patents owner could gain a profit by selling
such technology in this sense. The example could be seen in the scenario of a long-term
power purchase agreement (PPA) with the Electricity Generating Authority of Thailand (EGAT).
Under the Power Producer scheme, diversity of fuel type is considered as non-price factors
for PPA proposal®. As a result; each energy investor tends to use different technologies to

make the project more attractive and reliable, which go in line with the scheme.

Regarding encouraging growth in Thailand green technology investment, Thailand Board
of Investment (‘BOI’) currently provides a wide range of incentives for investors. The incentives
apply to certain investments that align with the national development objectives, for instance,
renewable energy innovation®. Non-tax incentives include the permission to remit/take
money aboard, the ability to obtain a visa for alien staff, and permission to own land®’.
Tax incentives include import duty exemption and exemption of cooperating income tax for

a specified period®.

In addition to the mentioned incentives, Greenhouse Gas Management Organisation
(“TGO’- public organisation) was established in 2007 as the centre for international collaboration
organisation, private sector, and the Thai govemmentgg. The organisation aims to control GHG
emission through CDM and increase the competitiveness and capabilities of relevant sectors
to perform such environmental project™. In 2009, TGO issued Letters of Approval for 18 CDM
projects which reduced emission to 6.32 million tonnes of CO2 equivalent”. Hence, organisation
practice aligns both the international environmental treaties and Thailand sustainable
development plan which contribute to the appropriate atmosphere for climate change

investment.

¥ Robert H. Williams, “Advanced Energy Supply Technologies,” in World Energy Assessment: Energy and the Challenge
of Sustainability (New York: UNDP, 2015), p. 284.

® IPP Power Purchase Agreements Department (EGAT Thailand) [online], Available at: http://www.ppa.egat.co.th/ippx/
index.php?option=com_content&view=article&id=26&Itemid=148

* Thailand Board of Investment, “CLIMATE CHANGE AND THAILAND’S MOVE TOWARDS A GREEN INDUSTRY,” Thailand
Investment Review 28 (2018): 6.

*"Ibid.

% nMgyaun LLﬁﬂé&J?j’Jiiﬁu, “mmiL%ammmmiﬁ”’mﬁuaumiﬁm," Panyapiwat Journal 3 (2011): 123, 132.

¥ The organisation is supervised by Ministry of Natural Resource and Environment, Greenhouse Gas Management
Organisation [online], Available at: http://www.tgo.or.th/2015/english/content.php?s27=1>

“ Ibid.

91 2, « vd ¥ A& PO .
AMYIUT IENANEFITIU, “AULIDINRIANITANAITUBULATAR, Panyapiwat Journal, 3: 130.
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Though EPC and PP are not clearly stipulated in Thai Patents Act, to promote Thailand’s
global economic competitiveness and long-term energy security, the nation is required to
commit itself to develop its alternative energy capabilities as reflected in the Constitution of
Thailand 2017 (B.E 2560) Section 69”. In this regard, laws play an essential role to give
the protection of innovation and promote the advancement of eco-friendly technology.
Section 36 of Patent Act 1979 (B.E. 2522)” gives protection to patent owners to solely exercise
and exploit their right, but few exceptions remain. The state shall exploit any of the rights
conferred by a patent regardless of owner permission by any means to protect the public

interest™.

The core concern is that the uncertainty would occur from an interpretation of public
interest (Concepto Juridico Indeterminado)™. In this sense, the Supreme Administrative Court
of Thailand ruled that public interest shall prevail if the state causes a proportionate burden

to the individual®®.

The interpretation of the court could be elaborated in the following example scenario.
Mr.A has innovated battery technology which could store unlimited electricity; of course, the
technology is patentable. Thai government issued the renewable energy policy to facilitate
community power plant which allows the local community to sell surplus energy to EGAT
as the final aims to stimulate local economic growth. This action needs Mr.A technology
which required a large sum of capital, especially a remote area in which transmission system
is unstable. Thai government may reduce a large amount of capital by applying for a
compulsory license or exploit any of the rights conferred by a patent regardless of owner

permission by any means to protect the public interest”.

> Section 69. The State should provide and promote research and development of various branches of science,
technology, and disciplines of arts to create knowledge, development, and innovation to strengthen the society and to enhance
the competence of people in the Nation.

” Section 36. Only the owner of the patent shall have the following rights:

(1) in the case where the patent has been granted in respect of a product, the right to produce, use, sell, have in the
possession for sale, offer for sale or import the patented product into the Kingdom.

(2) in the case where the patent has been granted in respect of a process, the right to use the patented process,
produce, use, sell, have in the possession for sale, offer for sale or import the product produced by means of the patented
process into the Kingdom...

 Section 51 of Patent Act 1979 (B.E. 2522)

* o puAToriug, widnlunsisnsanafunasesiayussTevdansnsas [onlinel, 2017. unasdiun: http://www.admincourt.
go.th/admincourt/upload/webcms/Academic/Academic_270217_144631.pdf, p.6.

% Judgements of Supreme administrative court of Thailand, ® 752554/, ® 2392556/, ® 2852556/, ® 6192557/.

’" Patent Act 1979 (B.E. 2522), Section 51.
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The interpretation of the court, on the one hand, contributes to the definite chance
of local innovation improvement. Because of providing a high standard of patents, protection
normally opens the national market for different industries. Through such protection, the
international enterprise might use their superior research and development information to
conquer the market™. The prominent position of foreign enterprises might impede the initial
development and growth of new local industries”. On the other hand, foreign investor might
refrain from investing due to the lack of adequate patents protection. The government
mentioned-above policies show that Thailand as a developing country requires innovation,
TT and eco-friendly technology investment to align with the international trend'® and the
national Constitution'®. The main reason is that environmental actions are hard to occur
solely through the local market because the massive upfront cost of innovation requires a

large scale of investment'”.

It could be reasonable to claim that the interpretation the court gives, primarily aiming

to protect the public interest'”

over patens protection, is unlikely to stimulate innovation,
TT and incentivise international investors. Also, such action might affect innovation and cause

advance technologies to remain hidden.

6. Conclusion

The choice between environmental sustainability and energy sector development
remains a global dilemma. FF consumption is beneficial to many kinds of human activities,
but their negative impact can be seen through social, economic, and also environmental
means. With the transboundary issue of climate change, international mechanisms are required
as a collaboration to establish a level of playing field for green innovation under the CDBR
principle. This approach could reduce the cost of energy from RES, which allows renewable

energy to become more compatible with the current market situation.

* Helen Gubby, “Is The Patent System a Barrier to Inclusive Prosperity? : The Biomedical Perspecttive”, Global Policy
11 (2020): 46-48.

* Ibid.

% Paris agreement, Article 9, 10, 11.

! The Constitution of Thailand 2017 (2560 B.E), Section 72 (5).

2 REH. Sims et al, Energy Supply, : 265.

' gifud paATeig, wiAnlumsRasanafunasasitaUsslovdansnsae, : 14-15
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Under current market conditions, advance innovations which are better than the

104

older ones may come at a high cost to implement™. Investment in conventional energy

technology tends to generate more benefit to ancillary industries of investors than innovation

105

technology ™. To incentivise investor, it is critical not only to measure the climate contribution
of the investment but also to show the investor that it makes economic sense. Otherwise,
the investor might spend a significant amount of investment in the conventional technology,
and, as a consequence, would be reluctant to switch to innovation unless a substantial return

from the original business is received'”.

Besides, patents could be applied to facilitate environmental innovation through PP
and EPC. The mentioned patents might lower the cost to some degree for the technological
investor. To provide suitable investment atmosphere, patents owner and investor need
an adequate level of protection for their valuable IP rights. The compulsory license on
eco-friendly innovations may not be preferable because the policy might impede international

investment.

Thailand, as a developing country, aligns with the international standard. The country
provided a wide range of investment measures to facilitate technological innovation. The
ongoing stream of innovations is anticipated by energy investor to reduce costs and improve
the performance of energy production. Innovation developers and patents owner could gain
a profit by selling such technology in this sense. Admittedly, environmental actions are hard
to occur solely through the local market because the massive upfront cost of innovation
requires a large scale of investments. As such, in energy investment, the core idea for patent
protection in Thailand needs to be reconsidered. The concern could be seen through the

interpretation of the court.

% Sharon K. and Levine, David S. “Trade Secrets and Climate Change: Uncovering Secret Solutions to the Problem of
Greenhouse Gas Emissions” (Edward Elgar Forthcoming, 2014), p. 2.

% Ibid., p. 3.

% Ibid., p. 2.
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Abstract

Airbnb is a digital business and a sharing economy with a booking platform that allows
people to stay in millions of accommodations around the world. This 10-year old fledgling
business not only added stay options to satisfied guests, but also lets room owners rent out
their space to generate income. Many Airbnb listers became successful listing their places on
the platform compared to more traditional ways of renting out their properties. Many issues
followed, one of which is a claim that Airbnb is illegal in many countries. A large number of
countries issued laws or are in the process of enacting laws to supervise Airbnb business.
Meanwhile, many countries still do not have ideas to enact laws to supervise this business.
Thailand is one of the countries with no such laws. Therefore, this article will address issues

and Thai laws applicable to Airbnb as well as foreign laws supervising Airbnb.

After the study, the authors suggest that Thailand should have a law that directly
applies to Airbnb. Related agencies such as the Ministry of Social Development and Human
Security, the Ministry of Tourism and Sports and the Ministry of Interior by the Department
of Local Administration should be responsible for supervising the business. The law should
include definitions of accommodations which are subject to the law. In addition, the law
should stipulate measures on environmental problems, conversation of ancient sites and
ancient objects, safety measures, and a limitation of stays. In case of condominiums, resolutions
and policies of each place should be respected. Local and government taxes should be paid

accordingly.

Keywords: Airbnb, Law, Room, Business
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Abstract

The concept of sex is divided into two categories, namely male and female which
directly affect the “intersex people”. This is because a surgical procedure without the consent
of intersex children is the human rights violation which impacts on the fundamental rights
and their life. For this reason, many countries have called for terminating such surgery without
the intersex people’ consent. It is noticed that Thailand has no special legal measures to
protect the intersex people. Therefore, in order to protect the human rights of these people
and to comply with the Universal Declaration of Human Rights which Thailand is a party,
the sex assignment surgery of the intersex requires the informed consent by such people and
an approval process by specialists. This is to ensure that gender assignment of intersex people

aligns with sexual orientation and gender identity.

Keywords: Intersex, Right to Choose Sex, Human rights, Intersex people
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Abstract

This article is intended to study and understand the structure, form, permission and
technology development for communication services in Thailand. It will reflect the problems
in the communication industry caused by laws and regulations that define the structure and
the licensing model which are not justified in the development of technology that has changed
rapidly. If we compared with countries in the ASEAN region, Singapore is a country with high
technology development, but did not neglect to lay down the infrastructure and legal
mechanisms in the country. The author therefore studied and analyzed the concept, structure
and foundation of Singapore’s communication law in order to find guidelines for determining
the structure and format of communication licensing in Thailand that will encourage and
support the development of technology in communications industry to satisfy international

standards.

Keywords: License model, Media Organization structure, Television service, Information service
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" International Telecommunication Union, “SERIES Y : GLOBAL INFORMATION INFARSTRUCTURE, INTERNET PROTOCOL

ASPECTS AND NEXT — GENERATION NETWORKS,” (Geneva: International Telecommunication Union,2010)
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® |nternational Telecommunication Union, The Constitution of the International Telecommunication Union, (Geneva:
1992),” (CS 1012) (and RR S1.3): Rec. ITU-R V.662-2 p. 7. Any transmission, emission or reception of signs, signals, writings, images

and sounds or intelligence of any nature by wire, radio, optical or other electromagnetic systems.
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“ Uszmeaznssun1snan1ssatwauwie @ 5o dnuuskarUsuinnvesiansinsaumneauiisedldsulueuginsznauiianis

WsanwAy 98 3
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vielsiinansznusieUselevimssasuaziuilna eliEnsilivislrusmslaseie 1éud Tasse
nsAuuIANNgE1s (Wireline Network) Tassnglnsauuiauldans (Wireless Network) u3n1s
sdnsiszsndi (Public Switched Telephone Service) USN15571uUURIR0a (Integrated Services
Digital Network Service) U3nistnsénsiiadoudl (Public Cellular Mobile Telephone Service) U3n13
‘ﬁauﬂam?{auﬁ (Public Mobile Data Service) U%miwwﬁammﬁ'sqﬂ (Public Broadband Multimedia
Service) Udmsidenlosmaitulan (Terrestrial Link Service) UINISU-dednyerauruauiisy (Satellite
Uplink/Downlink Service) tdu@u®

(2.3) wuuilany dmsuiuszneuiansinsauunaudiilassiieiduvesnios el
I%I‘U%ﬂﬁﬁﬂ%aLﬁ@lﬁu%miiﬂiﬂﬂhaLLﬁUﬂﬂﬁﬁhuquuﬁﬂiﬂBﬁﬁaﬁﬁﬁmﬁiaﬂﬁwﬂﬂ‘ﬁmﬁ%‘aEhx‘lL‘fJUﬁiiMiﬂ%@ﬁ
KansenusUsEloviassa Sdmeuimamuieiumsiiuinisnsaumneuuuuiiaes™ nisliusnis
seuwANwuuitany nan. MiimundnuaswarUssinnvesianisuiseendu

(2.3.1) nsluinslassnslvsauunay iedsmnennuasmnduinsanA
(Network or Facility Based)

(2.3.2) nMslusmstnsauAu (Service Based) dudunstnusdszinnianis
IMsANUIALAINETAWUNA (Information Based) ﬁiﬁu%msmpﬂ%ﬁmﬂmmmmﬂmww (End
Usen Tuguuuunsliusnmisidies (Voice) msluinisdeya (Data) uaznnsliuimswwdevsedonay
(Multimedia)

2.2 ngUneNIsaYIALazMIifuauauin1sdaya uin1siess uasuimsdovaslszne
Fealus

Useinedanlusissuusnonsiinaesguussi i infuguan s uue e ussnis
Tnewtatheauesnidu 3 Useum Ae (1) dasarunans (Central Organization of State) (2) NS¥ENT
A9 9 (3) BIANITUINITDATY (Statutory Agencies or Statutory Boards)

Aamsiunsieansansaumetazaude Ussinaderludanminnisnssunsdasy (Statutory
Broad) Tﬁﬁmﬁwﬁ'ﬁﬁuaLLamiﬁ'amsmﬁaumﬂLLazﬁa wuseanidunnnssunisdaseiuieans
@15aumA Ao The Infocomm Development Authority of Singapore (IDA) hazAtznNITUNITDaTE
sude Ao The Media Development Authority (MDA) uazlutlagtiuiinisusulassadiamingau
mmum‘wmﬂumaaaLLaumsaumﬂ Imﬂmisru The Infocomm Deve opment Authority of Smgapore
(IDA) uag The Media Development Authority (MDA) LA InRIARIYNTIUNTBASE A UTAUNN1SAe
UAYAITAUMA AB The Infocommunications Media Development Authority (IMDA) LazsAns
wialuladvesiguia fie The Government Technology Organisation (GTO) v

2 sznAnaATIIAIAINSINIANNALLAR as ﬁﬂwmsu,aszxanumﬁf\]n1ﬂwimmﬂuﬁﬁaﬂﬁ%ﬂuaqaﬁmﬂimauﬁams
WsanwAy 98 2

 UsznAnaAIIAIAINSINIANNALLAR as ﬁﬂwmsu,aszxanumﬁf\]n1ﬂwimmﬂuﬁﬁaﬂﬁ%ﬂuaqaﬁmﬂimauﬁams
Wsanwiay 9o 1
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ANgNTIUNIBaTEAUTmUIN1SAeuasansaumea A The Infocommunications Media
Development Authority (IMDA) Lﬁmﬁumﬂﬂ%uiﬂiaa%ﬁw’hEJmiLL‘Usg‘Uaaﬁmi (Corporatization)
FadunAnmsufsussuunmsuiuiuvesUssmaianlusiidasnstisisns misnussinnudevgu
Tumsuivnsnu faseaamsfuiinzay TBasslunsinlasadneesdns uasdassannmsmuny
Y993TUUTIWNNT Bsagiilh IMDA fianuanansofiazidonamuueneians uwdsdunazaireuinnsy
Usuuzanmsliuing wasdenawmuld vl leliussaTnguivasduesssunadselusiidesnislsiaa
msuimsiansuaziiuguasunsliuinsdemsuazgiivimideifinismasusiuuaziudsuutag
sgenndildedsiivssansam Gaguuuunisldsunauasaudiiudueanislésnamungmane
mqua%“gmum%nwﬁaammsmiaumﬂ (The Ministry of Communications and Information (MCI))
U IMDA finsfvunlily Info-communication Media Development Authority Act 2016 @l
vénnsltfideslosnssiunaves IMDA Taemslasunousunslusunisiifuguanisioansansamima
vo3UsEinANsguns Inesguuniisnunalunissengdeyasie 9 Tunsufdfnuees IMDA 16
Faduguuuunudiusnisldsnaseminaaznssumsdassanziuiunsenseifsiuania
ngvsnevesUssinadenlus

msfinwingraevesdsrlusluunanuisjatufinvuasiaseiluduiiAetunsoygy e
wazmsifunsliusnsdeyauazunisieans safauinisde el giSeuiiouiungune
voslngludruweamseugauaznsiiuguasunsliinisdudeas ssaumea uazde uazihlug
wnMemsimuasULUuMseygAkazsifuguasunslinsieans ansauma uazdodisessy
femsiUBeuulasesnsinivounalulad

v
va v o I3

N0 AINAIRIANIANUFDLAYN15ERET W.A. 2559 (Info-communication Media

Development Authority Act 2016) Ingluunanuiiaglddinin “Infocomm Act” Tausuugawasunle
innundeiingraneiieidesiumsmiuguakaznisouyn Al

(1) M3UsUlATeas9eAnIsvesy eviminilunisiduauade deya n1sdeans
lnesguradenluslansmsyswldydinisdnsisesinsmivdeutasnsdeas (The Info-communications
Media Development Authority (IMDA)) wazenidnwszsivUnainisiauinisdeansuazieya

“The Info-communications Media Development Authority Act 2016 (No.22 of 2016), The Info-communications Media

Development Authority Act 2016 (No.22 of 2016), section 8.

(1) The Minister may give to the Authority any direction under section 5 of the Public Sector (Governance) Act 2018.

(2) To avoid doubt, the Minister is entitled (a) to information in the possession of the Authority; and (b) where the
information is in or on a document, to have, and make and retain copies of, that document.

(3) For the purposes of this section, the Minister may request the Authority — (a) to furnish information to the
Minister; or (b) to give the Minister access to information.

(4) The Authority must comply with a request under subsection (3).

(5) In this section, “information” means information specified, or of a description specified, by the Minister that relates

to the Authority’s functions, and includes a document.
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(The Info-communications Development Authority of Singapore Act) LLﬂzWSziwﬁiyzﬁaaﬂﬁﬂi
Waiunde (The Media Development Authority of Singapore Act® saudensudluiisduundoyad
ﬂg‘mmaﬁﬁmmL?{msﬁmﬁumsﬁﬁuamﬁaLLazﬂ’]ﬁamsﬁgwmmamizwm“" naMFe NGVNIEIRIE
NSWNSNINNTEILELS NVNNEIITRENNEURT nranemenisdeiuiuasnsiiun ngvisnedneme
nsAuATeItayaduyAns nganedenIsniunialng nguranedvnensinsAnwAY wazngany
Ju 9 Mnafndestunsusulasaiaesdnisveasgiingruneimusliifuguadeuaznisdeans
Fsmaudlauntydfsne 4 MAeades iedmuals IMDA fidrunauasmihiflunstadulingvanedu
fiadessne Fsvilrinsiiuguadeuszmsdeasiiamunuenam aunsaudmsdanismsudedy
waznsuasesiuilnalugranvinssudelsiognamnzan asduliinnisusugudloundydingmne
yosdsalUsGusunmsfmumlsunglusuveaunuusiunsudevesUszma’ femsnamdnnisain
Tnssassitugufiannsaifousenietnevaneinietnadnietuetnsiissans nwinlimsdeansves
UszmaRansieusoiulénnil nanan wagyngunsal Wilundeusunsaismmndauddiiiuaagsia
TuRansdeuaznisdeasuazmaiannyaansluniassia Gaagvhlilssniuazniagsiadu o 164
UimsAouarnmsdeansiifidnenm yulufimsadsszuuduniidouasiaufomivayugnamnssy
douazmsdomsiulusenaiiszuuse suhlugnmsusuusudloundnydingmnesunisifuguaie
wazn15deans LLaxmsLLﬁlﬁJwﬁ’zyﬁjaﬂgwmaﬁtﬁm%’mﬁ’ﬁgw ilundyaiingraneanunsainu
foufuRlaegralugusssu wazatiuayumsimuasegisvesusemelndululuiiamadieiu

2) mMmafmuaulevigaunsiiuguea undgaAves Infocomm Act 1181u13 IMDA
fvuniirmasazuleuionisuinisteya msuinmssnunsdeans waznsuimsdevesusziva 1ilu
151 5 (2) (b) wae (O Farmuslinnslégrunaves IMDA agdesdilsismudosnisvesuszimea
yasudenn gaaEvngsL wagnsi dmsumsuimsdeya n1suinisdeans msuinisie wazms
yeeuTIoIAMIAoaauardeyn TuieudosmslumsesiumaAsuuammanaluladenely
WAZABUDNUIZING Uwﬁiyzﬁmuahuﬁél%mﬁu’hLﬂuﬂﬁﬁwumumﬁ@zﬁaﬂgwm&Jﬁﬁmm%mju
ilosnnidunmsimusveuiunsunaves IMDA TansnsadmunnseuulsuneuazuuIvnamsinfugua
Aansdeuazianisieasdouavesuszinaldegisndesfuazannsasesdudonisiuasuntamis
wialuladldegauviviu aasnauaiusadnonnaluladunfundesdlondonalndifysenisiau
spuuAssgardsnuTossznaldogaiiusyavam vl [osniinunnseyaALar sy
guanisliuinisdeuarnisdeanstoyassinunainuinsgiunamaluladifundn ddu ed
nmsdsuaueluladinhlifesdinsusudauundydfngmneieWaenndestumsiuasuuuag
manaluladiane awvhiiingUassasdon simugnaInnssuwazUsene

* The Info-communications Media Development Authority Act 2016 (No.22 of 2016)

* The Info-communications Media Development Authority Act 2016 (No.22 of 2016), Part 11.

o Ministry of Communications and Information, Infocomm Media 2025, August 2015.

* The Info-communications Media Development Authority Act 2016 (No.22 of 2016), section 5 (2) (a) (b).
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(3) Srnanthiniseunynkazn1siiugian1sliusnisteya nistiuinisdeans uax
n1sliuin1sde Infocomm Act w1951 5% iwuald IMDA duaSuuszaniainnisudeduniniely

warsEineUssnAsINFansiauuinsteyauaznsdeans vinsde szuudeyauaznisdoans
wazimalulaBuaznisdoasteya nisdeansuazgnamnisude dualunainuinisdendessuy
TInsaunauiisimsudeduegnadusssu MiuguaundayaAfisiumsldszuunsinsauues gunsel
sruuUfiRmslddmiumadonsetussuudu q uasmslminisinsauuna Wevhlsznwuaun

¥ =2

Whisuinsinsanueslaegaiussdnsnm uwasmiuguaundyg@mnesduuinisde gunsal uae

dnnganuazainlumsensieusnsdeiielviinusnsdeiivannvany funasgiuun nveilon
Inglidnsonauselevassae anuaiuseusesvsenualnfvew® siusaenun1saliunig

o

dielinismduguamuundgafngngliiinuseansam Jaluwundygfinivuaveuwngiung

o

inved IMDA Tunseuvaswanmshy

1¥pN31N Infocomm Act 98USUIASIFSMUTNANIUNT9AULAITAL NSRBI UNTRYel

T

- =

nseuaquivinuazkazsULuuNsiUINIseya USnsMsdeans uwavusnisdeninisvaeusiuiu

250

duiinsnannmalulad drenisimuatenud1dn “geamnssudeyanisdeaisuazde”™ nuieds

¥ Section 5
(1) The Authority has the following functions:

(a) to promote the efficiency, competitiveness (including internationally) and development of the information,
communications and media industry in Singapore;

(b) to promote an d maintain fair and efficient market conduct and effective competition between persons engaged
in commercial activities in connection with media services or telecommunication systems and services in Singapore or, in the
absence of a competitive market, to prevent the misuse of monopoly or market power;

(c) to regulate the provision and use of telecommunication systems, and equipment and software in connection
with such systems, and telecommunication services, in Singapore, including by

(i) ensuring that telecommunication services are reasonably accessible to all persons in Singapore, and are
supplied as efficiently and economically as practicable and at performance standards that reasonably meet the social, industrial
and commercial needs of Singapore; and

(ii) determining or approving prices, tariffs and charges for the provision of telecommunication systems and services;

(d) to regulate the provision and use of media services, and equipment and facilities used in connection with
media services, in Singapore, including by

(i) facilitating the provision of an adequate range of media services that serves the interests of the general public;

(i) ensuring that media services are provided at a high standard in all respects, particularly in respect of the
quality, balance and range of subject matter of their content; and

(iii) ensuring that the content of media services is not against public interest, public order or national harmony,
and does not offend against good taste or decency;

*% Section 2. In this Act, unless the context otherwise requires
“information, communications and media industry” means an industry comprising persons who carry on any business
or engage in any commercial activity in connection with one or more, or any part, or any combination, of the following:
(a) an information and communications service;
(b) a media service;
(c) an information and communications system;

(d) an information and communications technology;
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gnamnssuiivszneulufeyaraiiusznougsitesidusulufnsandondudla q ffeadeaiu
Uinsdoyauaznisdeans vinisde stuuteyauaznisdeans waluladasaumauaznisieans
othaviletdaviernnnimiliedns efdmmisdnlaviomssiuiuvesuinig ieRansuiidangnn
Fauansliiiufaveunsiunanthiives IMDA fifinnunseunquasamnssudeya msdeans wazde
faspuuiiduiunssunn dafu o viedddugiuuusing q Wy feyamsauma nweuns
NN NSUNTALaZIEES w‘%amﬁamﬁa;&a‘lﬂ q sleans1saly sewaluladfiiedestu
nsldnauiiunesvsesyuulnsAuIAY

uenanil latinsusudsausloundayangranefiiedesiumseygnauazmsiiugua
nsusMsteya U3msieans uarudnsie Ao nsrsvdidfinisunsamnszanades wes
nsinsauwan” wseswlydgnmeuns™ wsesydyaAdeyadiuyana™ senisimueligieuns
muwﬁzyr:ﬁﬁﬁménﬁy’wumﬂu IMDA luduvesniseugabiuinisasalusidmmauntydingvaneg
TuuneenauUszinnuesavalulad nanfe nisliusnsunsnmnszaedes nmsliuinsinsauuia
nslvusnsaeiins msliusnmsnmeuns Fdduumanuiiisinelnseidieuiisuamedneus
NNSAUTNISINTALUIALLAZUINITUNSAINATEABLEYS

NSLUIUTEINMNITERINYBIAINTTLNINMNSEEIEBAz AN TSI SANU AL YD U TEWA

@

daluinmelansesadgPnisunsninnszaneidss wigswtyginisinsauuan Janszdnty fedl
(1) AMSIAUIATUNININEONDINTA NIETIVTYYRNITUNIANATZBEDS 1IRT1 2 (1)

1951 5% 11991 8”7 Amualinisliusnsunsamnsenedsdudnlusaeiedlisuougnanglanng

*! The Broadcasting Act. (CHAPTER 28)
*? The Telecommunications Act. (CHAPTER 323)
** The Films Act. (CHAPTER 107)
** Personal Data Protection Act 2012 (No. 26 of 2012)
% The Broadcasting Act. (CHAPTER 28) section 2 (1) In this Act, unless the context otherwise requires
“broadcasting licence” means a licence granted under section 8 or 9 for the provision of a licensable broadcasting
service, and
“broadcasting licensee” shall be construed accordingly; licensable broadcasting service” means any broadcasting
service specified in the Second Schedule.
*® The Broadcasting Act. (CHAPTER 28) section 5
(1) The Authority may grant the following licences:

(a) broadcasting licences; and

(b) broadcasting apparatus licences.
(2) The Authority shall grant licences under subsection (1) in such categories as the Authority may determine are
appropriate for the regulation of the broadcasting industry.
*" The Broadcasting Act. (CHAPTER 28) section 8
(1) No person shall provide any licensable broadcasting service in or from Singapore without a broadcasting licence
granted by the Authority under this section or granted under section 9.
(2) Every broadcasting licence, other than a class licence, granted by the Authority shall be in such form and for such

period and may contain such terms and conditions as the Authority may determine
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Tnsusmauninmnsznedesiiasnsoeyaldlmdulumumanuuuined 2 vemsesdydRadul
waganes 6° fualifisiunamunguneannsaeonvdnufiRmeliwssrwdydhd ieuslon
Tunsifugua ddlutiigtuusngmstmuatszan masygransunsnmnssaiodedds dd
(1.1) Wnssviminieiufiusesumi (Free-to-Air Nationwide Television Service
Licence)” ifuuinmsinsvienineiiuduiilidnauing
(1.2) UsnsnsvimdluuuensuauBinszaueid (Nationwide Subscription Television
Service Licence)® Wutdnsnavimfluszuvueniuandniifvuriyssiadsalussum Tnedeimun
\Renfunsesnennasions® mslawan® sgdimsiAuguanungunasial IMDA fvus
(1.3) UsnslnsiFduuuueniUauBnsEaAUaIna (Subscription International Television
Service Licence)® 1Humslvuinmsvesgliuinmsinsviminmelulssmaiuszasdazunsnmuazides
melulszmasenluiaszmadu q Tuszdugiann semsdsdyanandenlosinlaseioanidion
winasliusnisinsviminlassneariisnnmeludssmelifinseygyn usivedilueygausnisaunsal

o

Sudyaralnsimissuuiiua oy

(1.4) usnsinsvimisuuamizngy (Niche Television Service Licence)™ 1duu3nns

Insvimianizngu lneilomsenisuaydeyanaginsineunseanenimaziiiensuideudesduiilom
dwmsunislivimsinsvimisuuuy OTT ludnwau VOD (Video on Demand) snu3uly

% section 6 (1) The Authority may issue and from time to time review
(a) Codes of Practice relating to standards of programmes and advertisements broadcast by licensees; and
(b) Codes of Practice relating to broadcast standards required to be maintained by licensees.

(2) If any provision in any Code of Practice is inconsistent with any regulations, it shall, to the extent of the
inconsistency, either have effect subject to such regulations or, where appropriate, having regard to such regulations, shall not
have effect.

(3) The Authority may in any licence exempt any licensee from any provision in a Code of Practice gener-
ally or for such time as the Authority may specify.

* INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Free-to-Air Nationwide Television Service Licence[Online]. 2019.
Available at: https://www.imda.gov.sg/regulations-and-licensing-listing/free-to-air-nationwide-television-service-licence[2020,January 1

* INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Nationwide Subscription Television Service Licence[Onlinel. 2019.
Available at: https://www.imda.gov.sg/regulations-and-licensing-listing/Nationwide-Subscription-TV-Service-Licence [2020,January 1]

* INFOCOMM MEDIA DEVELOPMENT AUTHORITY. CONTENT CODE FOR NATIONWIDE MANAGED TRANSMISSION LINEAR
TELEVISION SERVICES[Online]. 2018. Available at: https://www.imda.gov.sg/-/media/imda/files/regulation-licensing-and-consultations/
codes-of-practice-and-guidelines/acts-codes/managed-linear-tv-services-content-code-1mar2018.pdf?la=en [2020,January 1]

2 INFOCOMM MEDIA DEVELOPMENT AUTHORITY. TELEVISION AND RADIO ADVERTISING AND SPONSORSHIP CODE[Online].
2020. Available at: https://www.imda.gov.sg/-/media/Imda/Files/Regulations-and-Licensing/ Regulations/Codes-of-Practice/Codes-of-
Practice-Media/TV-and-Radio-Advertising-and-Sponsorship-Code.pdf [2020,0October 15]

* INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Subscription International Television Service Licence[Online]. 2019.
Available at: https://www.imda.gov.sg/regulations-and-licensing-listing/subscription-international-television-service-licence [2020,
January 10]

% - INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Niche Television Service Licence[Online]. 2019. Available at: https://

www.imda.gov.sg/regulations-and-licensing-listing/Niche-Television-Service-Licence [2020,January 10]
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o

(1.5) Usn1svesaunsalSudymralnsvirdssuuniulasswieniiiey (Television
Receive-Only : TVRO System)®® Lflumimg@ymu%miaw?ﬁ”’m'%aiﬁu%mi gunsaisudoyayas Sudoyan
nsviakulassgnfisn (TVRO) § 3 Usvlnn Ae Surtaenafien (View Only) Sutsuasuiinla
(View and Record) wagsuwn dudin uaztueunsle (View, Record and Distribute)

(1.6) U3nsiomunlassnedumedidn (Class License Registration for Internet
Content Provider)®® aunwsz1w0ayALnsnmnszaneidss u1ns 9° ﬁmumﬁmﬁwﬂﬁﬁmﬂﬁam
vilasaedumesiindedidnvarvesnisidy Intermet Service Provider wag Internet Content
Provider Tnerdulusygyimuuu Class Licence uuudnlusi@ Guusgluinmsfidunssanisiiles aadns
viFerlrusmsindomativayunounaifeatunsdies maun dliuinmsmidefui afowdurey
luaugman IMDA

) m5mgzywmimﬂmmﬂﬂuwmmﬁwﬂa'nﬁamiaqigmimﬂumﬂuﬁﬁmmLﬁ'm%’aq
fusmsinsrirdduddey Seliiomn 4 Ussuam deil
(2.1) U3nsasenneauaeenn (Facility-Based Operations Licence)® dunslyu3nis
Renfudssnsmuazmnlusuuuilasselnsauueaiioliinssulyseunauuaznsunsnw
nsvanevdes veulwansliuinisanidaseslnsauuauniaiufuiienisuns imnszaneides
wazusnsnsthasdyailnsiiaiiiunridien wSe Downlink Wen1sunsnwnszaneides
(2.2) Usnsinsanunan (Service-Based Operations Licence)” 1lumsliignnial
U3N1svsANAL WU U3N15 Audiotext Uin1sideduazdayandumesiiln usnmsunsinsdnrisening
Uszna usmslassinelnsauunm Wudu
(2.3) Usmsauazsudgaalnsviaiunudisy (Satellite Uplink %39 Downlink

Y

Licence for Broadcasting Purposes)™ tuusnisnvinnsiudedayanainsimiainniglulseneluds

v o

Useinadu 9 Tusgaugilnig

 INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Television Receive-Only Satellite System Licence [Online]. 2019.
Available at: https://www.imda.gov.sg/regulations-and-licensing-listing/television-receive-only-satellite-system-licence [2020,
January 25]

% INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Internet Access Service Providers[Online]. 2020. Available at: https://
www.imda.gov.sg/regulations-and-licensing-listing/Internet-Access-Service-Providers [2020, May 8]

¢’ The Broadcasting Act. (CHAPTER 28) section 9 (1) The Authority may, by notification published in the Gazette, determine
a class licence, being a broadcasting licence, for the provision of such subscription broadcasting services and other licensable
broadcasting services as the Authority may specify.

% INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Facilities-Based Operations (FBO) Licence[Online]. 2020. Available at:
https://www.imda.gov.sg/regulations-and-licensing-listing/facilities-based-operations—fbo—licence [2020, May 8]

# INFOCOMM MEDIA DEVELOPMENT AUTHORITY. Services-Based Operations (SBO) Licence[Online]. 2020. Available at:
https://www.imda.gov.sg/regulations-and-licensing-listing/services-based-operations—sbo—licence [2020, May 8]

" INFOCOMM MEDIA DEVELOPMENT AUTHORITY. GUIDELINES TO APPLICATION OF SATELLITEUPLINK/ DOWNLINK
LICENCE FOR BROADCASTING PURPOSES[Online]. 2019. Available at: https://www.imda.gov.sg/-/media/Imda/Files/Regulations-and-
Licensing/Licensing/Broadcast/Satellite-Uplink-Downlink/ GuidelinesApplicationSatelliteUplinkDownlink.pdf [2020, January 1]
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(2.6) USN15BUWBSIR (Class Licence Registration for Internet Access Service
Providers and Resellers) m‘MUiﬂﬁauLVIE]iLu@IMﬂUNUiﬂ’ﬁLu@MWN’]‘LlWN’e]uLVIE]iL‘LJG]‘\]u‘l@iUIUEMEU’W]
Tnenlud Ll,axﬁmaqmaiwamﬂmsmmimm@uaLﬁdum&nn‘uQ‘lmimimammuwmaumail,um

Fofimsananmsimuausziannseygiavesnisliusmsunsnwnszaneides vims
Insmnnaudrsiuaziiulddn IMDA fimsiuaussiamnisoygaifinisilefis maasuuas
manaluladodnsadfiviliamnsodiernnuazidasluuns imnszarodes dunnslaseiy
Wspuwausududnuazvesnsrasuinalulad

3. unTEiilseuiigunguungditunisieansvasUssmadalusivusemalng

INNSANINGUIIBAIUNTEeaTT0sUsTINAGAlUSuaz Ussmalnedeiu wandliiiuds
ruwileunarindulifsuulous TRmuesdnimiugua Ndmaseliinsimuingyuie Mun1seynyn
Usgnaufianisuagnisiiuguanseaieides Aanisinsvied wagfan1sinsauuiauuesia 2 Useine
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Abstract

In order to drive public-private partnership projects to success, there has to be
coordination from several stakeholders, including the government, public authority (a public-
sector counterparty), financial institutions, investors, other participants and the public. These
kinds of projects are counting on a great amount of capital funding from equity and debt.
In light of debt, the developers will typically use project finance as a financing mechanism.
One of the indispensable factors is the structure of projects and public-private partnership
contracts. These structures must be acceptable from the lender’s perspective since it can
have a direct impact (either positive or negative) on the ability of the developers to access
any source of capital (also known as bankability). This paper primarily focuses on uncertainty
of the right to cure the private party’s default by the lenders before the public authority
exercising the right to termination. The paper then analyses how lenders’ direct agreement
in which the public authority is required to sign with the lenders resolves the problem. This
paper enumerates some constraints of the lender’s direct agreement in terms of legal and

practical aspects. Finally, the conclusion is provided.

Keywords: Public-Private Partnership Project, Public-Private Partnership Agreement, Lenders’

Direct Agreement and Step-in Right
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** Intellectual disability is a disability characterized by significant limitations in both intellectual functioning and in adaptive
behavior, which covers many everyday social and practical skills. This disability originates before the age of 18.

* American Psychiatric Association, Diagnostic and statistical manual of mental disorders fifth edition DSM-STM[aaulaﬁ],
7 Aney 2563, Wiasiisn https://cdn.website-editor.net/30f11123991548a0af708722d458e476/files/uploaded/ DSM%2520V.pdf

* New Zealand legislation, Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 loouladl], 8 smau
2563, uvidaiian http://www.legislation.govt.nz/act/public/2003/0116/latest/DLM224578.html
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Systemeaulal], 11 dsnay 2563. Lma'ﬂﬁmhttp://wwwAvilLamantaAorgau/documents/People%ZOvvith%ZOID%ZOin%ZO Criminal%20
Justice%20System.pdf

“ 91uunt Asuglsal uasninigyay dundawnes, avslunisdhiisnszuiunseisssumeengvesdinismeadtayey, 116-117.

" Villamanta Disability Rights Legal Service Inc., People who have an Intellectual Disability Criminal Justice System, P.19
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:
1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.
2) Author’s name, both in Thai and in English.
3) Author’s academic title (if applicable), both in Thai and in English.
4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.
5) Name and address of author’s affiliation or employer, both in Thai and in English.
6) Abstracts, both in Thai and in English, which do not exceed 300 words each.
7) Minimum of 3 keywords, both in Thai and in English.
2. Required Format:
1) Use Microsoft Word Processing Program and save in .doc or .docx format.
2) Type written on A4 size (21 x 29.4 centimeters) on one side.
3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).
4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.
5) Use single spacing.
3. Citation Style:
1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.
2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn

University, for instance:

LV
¢ o a

lanay $auns, A185U1 AgUUIganyengIy, FURASI 10 (NJaNN~: U7
UF504N1T, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolcldS
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools _citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCI). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiJO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking

change-language button at the top right of the website)
2) Registration as members of the ThaiJO System is required before submission.
3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:

https://drive.google.com/file/d/1y217IvKwnwdev)dP2X1fiNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:
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1. The manuscript has not been previously published in any form, nor is it is under

review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,

and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1.

Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

. Certify that their submitted manuscript has not been previously published in any

form, nor is it is under review for publication in any other journals within 90 days

from the date when the Editorial Board has received this manuscript.

. Certify that their submitted manuscript is written exclusively by the author or along

with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the

article.

. Present only true fact.
. Submit the manuscript in accordance with the prescribed format.

. Ensure that the manuscript does not contain any libelous matter or infringe any

copyright or other intellectual property rights or any other rights of any third party.

. Declare the source of funding or support in the completion of the manuscript.
. Declare any potential conflicts of interest, if any.

. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1.

Ensure that the published manuscripts are in line with the aim and scope of

Chulalongkorn Law Journal.

. Ensure the quality of the published manuscripts with willingness to publish corrections

and clarifications when required.

. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

. Not publish manuscripts that have already been published elsewhere.
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10.
11.

12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.

Provide reviewers with revision guidelines.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.

Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1.

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.



