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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the
following categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction
and contents, which are divided into main issues, subordinate issues and conclusion.

e Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should
contain introduction, illustration of the importance of the issue, research objective,
hypothesis (if applicable), research scope, expected contributions, related research
or literatures, research methodology (such as population, sample, data collection,
data analysis), research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the
responsibility of the respective authors, with which Faculty of Law, Chulalongkorn University,

Editor-in-Chief and the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English

language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process
by at least two qualified individuals, whom the Editorial Board carefully select owing to their

expertise corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

Every state has its own internal processes applied when considering whether to become
a party to or obligated to an international convention or not. These processes could be
diverse in different states; however, they are usually complex and contain numerous
steps relating to the executive and legislative, as required by various laws and subordinate
legislations. For example, they tend to involve negotiating, signing, ratifying an international
convention, as well as enacting a statute in order to implement obligation under a
convention. This article investigates these internal processes in Thai law, ranging from
discussion of relevant legal theories and principles to the legal basis and processes of the

executive and ones relating to the legislative respectively.

Keywords: Internal Processes of the Executive, Becoming a Party to an International Convention,
Implementing Obligation under an International Convention, Sovereignty of State,

Dualism, Processes of the Executive Relating to the Legislative
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Abstract

The boundary of freedom of assembly in Thailand is blurred because its domestic
legal mechanism governing the enjoyment of the freedom does not conform to
international standards. As a result, law enforcement officials and the court do not
consistently make their decisions to restrict freedom of assembly in the same direction.
This article argues that this problem does not only cause by the absence of a specific piece
of legislation governing freedom of assembly but also the lack of guiding principles for
testing restrictions on freedom of assembly. These principles are available in international
human rights instruments that Thailand is already a party. The aims of this article are to
illustrate the basic concept in restricting freedom of assembly and scrutinizing such
restrictions under international standards. Also, it aims to identify legal issues in restricting

freedom of assembly under the Thai legal framework.

Keywords: Freedom of assembly, Public assemblies, Restrictions, Thailand, Public assembly

law, International standards, Human rights.
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> quwte UinAauna truu auan uay Ussn yytie, unBeuwazanmigyiisaiuadamlunisguyuiiienisuiuuss
WIETUYIRNITYNESITUE WA, 2558 (NFaenne: aenTumszUnindn, 2563), wii 7-9.
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Usensusn undygiavesnguanesdndatasainlunisyayuansisae denuuwazninuvang
annsofemalldaseunrquianssuumunnussian Welemalidmihiiannsaldnaefialunisdiia
@ nldinn Uszmsiiaes mheanusslifieandlauaslinsemindaadamlunisynmansisue
wazUsgmsfiany anunmsaimadesmeldszueusiunaiendumglinisufoivihiiveadminisy
Lildeniiulvegnedassuaglildduaguumannismengraneiiieseg1ude s’

Mndedanminediu fidsuiuhamgussmviliiaugitousdinll fe szuungranemely
vodlnefiertunsguantssuyuas susansBaleatundnaina §idsudetodulivguifuuili
msitadeafvenanslulsemalngidulUluiamafeduldldidaanmslifinguneamsiie
Aunsenainmlunsyuyiiosusznaiior’ wnusnainssmdadmiisgdu g viavdnnislu
nsauauaaefidslunsstaainmlunsguualiludullunmaientu i g fndnnisaues
pavfidafiiniusingeseiaudsmungaieansuysesuseninaszng (international human
rights law) warilosdnssewinaUsemeiindedievanswisldiuiuinu fnnu wazessaiduienis
Fuasenaininluntsyuyuegnadussuy windnanawardndulddsaduuumaunsteiuld
ngvnenelulsenauntin wmmﬁﬂszmﬁ%ﬁwLauawé’ﬂmﬂaLﬁ'mf‘ﬁ’umiﬁhﬁma%'mw‘lumiﬁqwu
wagnsnrndeumisligaefidavondinthil andulsiaustssdutigmmangruneifsatuns
guamsyuyuansIsarvsnglussuungnelng

1. MuvewmanaINangInuNITINALEEIAIWIUN YUY

s wlunsyuylasunissusedu “Ufaaannadimedvsuywesu” (Universal Declaration
of Human Rights: UDHR) 4o 20 lngsyyin yaraiiavsiagyuyulnsasuuaysanduduane
(Everyone has the right to freedom of peaceful assembly and association) %d%’gﬁ@ﬂﬂﬂ%’g
TulanssseuiuindnsuaziadnmilldSunisiusesly UDHR Junguunenniaussindsening
Useinade Tagasiiuléinfinnsihansan UDHR lususesdntulussuunguanenisluvesisay
p1iuszinalugiinaeiden Tueaniledlall UjyadnSuyveyuendeu (ASEAN Human Rights
Declaration: AHDR) #ififemnufidudiuiusnsdl inazdoumsnavsuyvevuiiusnglu UDHR

wananiiy wanainaieatuiadamlunisyuyudadiananenalsdu q ndninduenans

NUFIUYDINYNUIEENTUYBEVUTENINUTENA LU NANITENINUsEnAIAednnalasiay

a a =

Andvenaiiies 9o 21 (nternational Covenant on Civil and Political Rights: ICCPR) E)lgﬁjiyiy’l’h
fednsiin 48 15 (Convention on the Rights of the Child: CRC) nRNseninaUsemaIneans

6d A o
Soufai.
T\ Spaeniy, win 278.

38



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

MAUATYFNY d9AN WAz IRIUSTTU 48 8 (International Covenant on Economic, Social and
Cultural Rights) aydyaidhensudnmsdenufiifimadenflunnguuuy 4o 5 (x) (Conventional
on the Elimination of All Forms of Racial Discrimination: CERD) aasdiuiialy atiufl 25 (nsdl
duTiuazansidonsa (General Comment 25 of the Human Rights Committee (participation
in public affairs and the right to vote) wagauiuialy aduil 37 anslumsyuuulagasy

(General Comment 37 of the Human Rights Committee, the right to peaceful assembly) Jusu

WIATININ I VRIAaANTIY LY UL LT ULAr AT EUIAMEN TTUNTANTUY VO YUY
avUsE Y IRNaRAILANNILYBIERTIINSRABIREUSE T AduaS il sguLuLaznTaLAY
(UN Special Rapporteur on freedom of assembly and association) #1aflaainsuuimitady
wazgaadiuluafsng q Srauinnfissmefiagdenldindundnngranefldfunisseniulusedu
UIUNYR 5m/'?amzmumﬁﬁaﬁaﬂﬁmaaﬁamaﬁw%muwwuqbﬂu,azﬂmzniimmiﬁw%ww%uum
anlszdndanwaznisanduniswazsnsiieuanislfienans (rule-based procedure) anels

NMUEEANTUYBEYUTENINUTINATNTTINGIUN1INU U YI1aINATIA AN BEYUVRIDIANTT

1
P [

andsznud Sinsenadeinifadesywinestusgradussuy (cross-reference) fatfuitadeves
AIENTTINTAVBLY s UL ST Ak madvBuysevuglsuTaduunasfiinvemdnaina
Wertunsyuyuasisuzidaauiiagaludagtu uasdildfunisddeedisninwandagesdnng
stuhaUszmAuarlunensinmsanee wenaniiu SedlesinssemineUsamaay q ienunsadeldin
fdwswlunisasiavdnaina endiegiadu LuIARININBIveeAaaNSIYBeYUBLUSNT (Inter-
American Court of Human Rights) Uagmadnduyveyuwiaensni (African Court on Human
and Peoples’ Rights) Lm'LLuaﬁwﬁWWmsnLLaxUﬁﬁmgwumﬂadﬁﬂiguqmdwﬁé’qﬁﬁi”lmuﬁamas

galailasunsinedeegraunsvanailiowieuiuinuIuusIIngIWiATWIINANITINEYDIAMYNTTUNS
AnSuymerULIEnUTEIIRLAEAAVENY veYuYlsy

wiusemalneaziiunidniniseninaussmainsednsnadiasazansnianisiias ICCPR
Tgn1snaey iR A 29 Aatau 2539 uariinalddsduiuusemelnesaud 29 unsiau 2540 ud

mewafiusenelnefondnviten (Dualism) sgramsiasn maszysldnguuneniglurewudy

o o

wan nsuneInginaeitunguunesenitslsemannlididululsemaazdesiniseyiinisnguane

szninslsemalinidunguineaislumunszuiunsiatyginienunseuiunisfidiimualily

L]

= '

Sgovsuugmamguuladzy (doctrine of transformation) 1derien® eg1alshd dedunadn nsdniie
nufnitlenluuIunveansAuasesavsuyvesuagnsnsalaglumidaiusnsalseninssene
daabinsusuldnguunglvelasanzegadaingmunefiieidesiuanduyveruiannuudnsgeing

® @35y Twhy, “anuduiusseuinguineseniadsameanaznguinenielu: Anvimalfifivesnainising”, nsasifadans
wardepuiiastiy, (n.A. - 5.A. 2562), Wi 9.
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Ligenndasiunanaina Nineldnseuiusnsdiaungruneaisnuseimdlseninassinauaswusn el
uausdya dwalisguralnefinnusuiinlunesenineUssmaissnnlivfuinudygynlnld
AU

nziu ganslveffinaviueniemdnmsluiusnsdsswisssmmnUsznaunsidedond
aeldszuungunslne lnensvdusniazegnielinaeiidavesinnuiaiiu g snfiegrau
fifadomasgossuyail 12/2555 astuil 28 funau 2555 lefinsiiemdnavduywesuiiusing
M13 UDHR uag ICCPR 1nUsenaumaiuly waniiisssy (the rule of law) way vandeduiivgiuii
Faslunenguiugusans (presumption of innocent) Avaygililusgssauyey’ densdidinnu
maUnATesNaNs MNBlavuasil 607-608/2549 fimalsith ICCPR anlduszneunsinnuunsayaa
mui”gﬁiimgml,ﬁaa%maﬁmmmmiLﬁaﬂé‘?ﬂmamiaaﬂLﬁmasﬂmuué’uw

pe9lsAA Lﬁaizwﬂgwmalwagwﬁﬂm%ﬁamEhams'ﬂﬂ%ﬂﬁﬁaﬂwau%ﬁzyapLLazfﬁamaﬁde
Uszimeazliifinadsdunmeludsemeauninasinguuneniglueyifinisal nsdneinguanesening
Ussinaunitaduadislilddeindunihiivesiimnuitagdosnssyitlunnnsd dafumnlifinguane
melususemseasiunaeinsinsantidunisianie {Uuldngrunefetavesduuazlifianson

wananawmaiiils dwalinisinnunguanglnedavinainudnainawasyilinsidedeadludu
TUlusuamadeaiu

dmsulsudiudl 3359 yuhu wauelimaasfisnstanguivideauuuiasindandaviuanly
1938 “nslduazmisiaunguaneniglusgisasnadasiuiusnsdiseninausena” Wulheaiv
wmsiivanglulsemaeesui Ussmanewinild uasUssimauauiian Ysemamanillifage
wnouvionitounguilanquiniledinsiaudazuulingmnenglusgsaonadosiuiusnsdl

o w

1 @ [ I3 v @ v a a U = =
syusUsenadusmny hJ’J’m%LU‘LJﬂWiUQﬂUI‘Uﬂ{]MiﬂEJ%’]ﬁG]‘UiSL‘V\lmizﬁﬁﬁﬂi%mﬂLLﬂﬂﬂIﬂﬁJmiﬂ‘Mia

[ Ag

Hunsldausdygidueiesdiolumsfinrungmunsaglut endregradu Tunsdfinguanenielud
muAguiaie maszdudvguivhedadydadanngmnedinaniliussasdfioznsngrneiie
azifioviusnalssminesena ddumalsdosfinrungrneaielulvaenndestuiusnsdssming
Uszine (mufignitunuauddaauasyniumungmneaidnyssimdseninsseme lngenaanunsa
ganannishinnuausdyyinuvaninaeinisinuausdyyinueudyaInaisuundnieng e

ausdeyy A.A. 19697

? fiaes e3uzanung, “Anidaduenasgosuysy N 12/2555 Juil 28 funan W.A.2555 GeansevlydinensiuaznanLuy
M9 W.A.2545 U9 54 *ﬁw%al,lﬂwiai"gﬁﬁwmmmw 39 253A&BY 1M1 40(5) Uszneuung 30 wisly,” 9aild, (n.A. - a.a. 2555), 9
113-117.

1 gfinnemaUnATeINaNs MuElauLad 607-608/2549.

" @553 iy, AnudiiusEninguinessisUsemanaznganeniely: Anvnsufifvesnainisive. Inednusiayan
wyUaudin AnzilRenans uninedusssueans, 2561, wi 196-197.

LA A o

Foafeanu, ¥ 197
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ot fldewdiuinlunsdmsfianunginasions q ifetestunmsldiadnmlunissuyuiy
Fuduegndigiosdilaia anuiuiiluatuil 37 (General Comment 37) ve3AMENTTUNISANS
Uy HETULIAMUsETR (Human Rights Committee) mnaidiustaluusazaduiuduanuituegs
L?;Jumnmiﬂuaaﬂmzﬂisums?m%wwa‘uuLLmaMﬂiz‘m‘mﬁﬁaﬁmaimmﬁ’@yzﬁaLm'azmmiﬂuau%ﬁq;m
flegnneldiuvasnnznssunsvuyveruuisanussanatanumiumneegndls nmsdavhee
BUIINMNIIEUNTTINIANIENTIUNTAVBUL BB SEMUT3019A BadnIiauonvy (NGOs) Az
osnsdu q dudvBuyueruiiodnnsiundniiuguuassmualsadiulgm aindu Auenssunis
AvBuywevuuisavUsseAfesiufiiure ularudsdeiiussylngjavnusyaned (United Nations
General Assembly) waznateifunianuINeeT189IUUTziUveIRNENTTUNSANTUY Y TULIY
anlsyunvi

Hagtiu fimsvousudunismluudrin General Comment atiusin o Lulrdosiiefianunse
T Huedosiielunsfimnuauddug (authoritative interpretative statements) 16 ety enalne
AITOIRELUIVTSVINGINNTAAIUNANTSENINUSEIMATIMEAnENaLliaauaz Ansnienisides (ICCPR)
9MNAMENTIINTANSIYWETLWaU ST At dussdanglumnsssnina semaiind Alagasdlu
nsfAna ICCPR anfnnunguaneneluliaenadesiuiusnsdisuansuyuwery mndafonud
ngrsneneluvesUssmalnefeziinudalsivinasgiuanaiieaiunssidaesnnlunisyuy
dawalinsdaduldngunsuazmaidedeedludssmelnedulilufienadeduiundnaina

2. unenguanglunsIAaEIn AP

dHosnainnlunsguyudulildadnmlpsanysal Sganunseldsrtaainmild aens
Srfmainnilasdesdignumeangraneuasaenadesfundnn graneavsuyuesuszninsUszine
ilusgdulanuazsziugioe ngumnenglufierliiaednmlumsguyalsiasadisgumangmne
danfuluinnniiiunnglutedyaserisUssmainidund TunsdlvesUssmalne dygseving

UszwmAningl Ap ninnserinausemAInmIsdnsnadinauasdnsyanisiies (ICCPR) U8 21 Ainuuaan

“GnslumsyuuslneasugoulasunIssuses msvrsamsltansiesnsevndlls
wenvInazimunlngngnaneuaziieaviiisntusmsudinuysznsulng 1ie
Uselemluianausiinavesmiinienutaensy Auasuseuioy REGUCRERIEAL!
Y30RAs5TYDN T T ITUNTONIIANATIIANTIATN MO IUAAAIY”

® gipgdin weiduusn, “u1ns1 278 Hssrenuvesis TNyt weandnsivg Fesnsevssaldfivnnuvesmaginiununad
Eﬂﬁﬁ‘ﬂaﬁQ'ﬁ”liﬁﬁWLLMﬂQ‘W%‘]ﬂﬁLiaﬂﬁU‘Mﬁﬂmﬂﬁ: ADAAARIVISBLANANG”, 21585HRANENT UMINBNFBUSAIS (W.A. 2556), NN 204

" Organisation for Security and Co-operation in Europe, Guidelines on Freedom of Peaceful Assembly, Second ed.
(Warsaw: ODIHR 2010), p. 50.
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Y

sty awsidugulugnisdriaasamlunisguuusiy ICCPR o 21 azliey 5 Usznns

oA

(1) iieussleviumnnutunsweswi@ (national security) ICCPR fladinislideuain
anuffuasvesndliidunisianie widesinmiansafiaumnglinireundaeilisg
annsoldpuiieavinadosdnusunela doufafinisnmdnnisdsge (the Siracusa
Principles on Limitation and Derogation Provision in the International Covenant on Political
Rights 1985) Bstiafl 29 2ewdndn mnusfuawesdazgnliifedindvdiainmldianziiienis
UnU9n15A1598¢ U0 ANTBY TUAMNUIAULAUNTOBATNINN1IN5109943531NNBINFIWTE

NSANANMIEIES

(2) \leruasuiBuosvesdsasmietuiiies (public order) nA.as.Tunds BeumNys
osuhmshinEEnmiemgrattedesdulumundnms “vauisunrefidulsydntuasang
9¢” (clear and present dangen*® axdoadunsdliiiifjyeslifinanuuuss AnuguussiiuFesUsng
uAdsmuuaziinuduiusserinsmuguussiunsuansesniitedndunsypatuieatunnuduius

sEriavgarRalun1ey’

(3) LeAuUaBAieveIveIE1s1TNYY (public safety) Sgiintinindnlunisinwiaiy
Yaendsvesussryunnaudaminniliaunsaneulddunseriunuld ddunniidedunsie
AndusnUssmansownyananill Ssgeuarnsadrluauaunisyuyutulanundnnisdesrdiu

Avdumnsrenaly

(@) eunlasansnsagunasfasTsuduavaslseyvu (protection of health and morals)

a

Ffatudeiiinainmsnigindndaviwasusmsnisansisaay nsundesansisaaviazAasssy

FupndunisundesdnsvesUszmvulaemilulaeUsens

" giinnwilednes nuaad ledud e (Oliver Wendell Holmes Jr.) assanfuiewdn “adunsiveguudauazidoundu
(clear and present danger) luaf Schenk v United States 249 US 47 (1919) T1¥guiaannsadhdndniainiwlunisyaldiilouszine
dsegluanmizasmsy luadil Schenck gniugmudhBusslnyalfansnssy (the Espionage Act) annnisfiwwantuudmedunissuatnsnms

Tsuluasasy (apsulanadan 1) Suaedrein Sydysdifarsnssuiidasie First Amendment 7ifuseaaninlunisnauaznisfind n1suan

= Ao =

Tuudlssunsduasosungranesgossuyey edlsfimariivisganmiiniilunisdudsmsdavansmssuadasmmsluasasufadidnvasi
agneliiinndunsgesautdnuasidoundu
6o s o o 5 o o o an . A o L
FunIs WBeuuys, @ mlunsguyuassug: dnvaiiliuasdediin (Aurdfmans aninedesssueaind), min 19
g1dlu YA wdnzuesiey, “nguuneifeatiunislimdiniuaumsguunasisaie: AnwsimsesedygRnsyuyeasisay we. ...,

Wi 25.
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(5) Lﬁaﬁuﬂ‘iadaw%LLaxLagmwmmqﬂﬂaSu (protection of fundamental rights and
freedoms) gmﬁmﬁﬁamiﬁjmIamaiﬁ%’ga%ﬁmmmwdwLﬁ?ﬂwwiumwwuim&Jawﬁ’uﬁw“ﬁtﬁmw
yoayanaduilldsurnanszny Suldun Avduaziaamilausosmungmanedvsuyverusening
Uszina'’ 1wy dvislunisisedin avdfiazlignaeeinuduuyed w@awlunsifiums anslu
aseuata sulludaadamlunsldiadamlunmsyuyivesyaradu  fe egslsffidesinsldiaam
Tunsgiladinds Fvsiadnmvesgdudenazgnnssnuidusssuni ddulsndudonisata
aunasznismIfiaadnwlunsyuyufunsduasenainmueayanady mnasduasouainm
yosfgupvdoiainmuesyaraduinauiuned ainnlunissuyuludesiufenalsiaunsoldle

3luneUiR wutudweunvesnisAuaseaainnlunsyuyulagasuIadusgiunisuseiuans

du o lunFau q Ay wu dvdwaidiswuwazdvsinindes andmaesegia deu uazinusssu’®

namlagge sgdunnd ICCPR dnthilazdeaasnuazysziunsldianmlunisyuys
Tasusirnmsidentjid sgimihilaenssizfoswonliiinsyuyuasisasldlasunmnns
unsnuaslagiivounazazdetdusANUazanlunsdd@nsuazAuaseInUlaendevesUseunvu’”’
AYNITUNTANTUYBEYULENUT2Y1¥H (Human Rights Committee) uduawe 9971 $301A
fdesrilihnmsdriaadamlunspnmegdeaiuluiosusnnuazmnlunslidviuaraiuauna
Tumslfia3nmannirflasfunsaatouleiilisnduuaslailddadn® vouwmvesaiamlunns
guyudsrseuaguisanuanusalunsyplasasuitefiasnaninsatiuayuvdedadulssifiunieg
lidanithluiiansisuevieiionvu finnsyuyamssausAfansisdalasaldundismnsyuyy
tuseranusndensUuuumssuyuiaranuignieglusreruoafiuuarldunniiduthmneves

v
LYY o o

M3YUYU (within sight and sound of the target audience)” muummg%mﬁﬂLﬁmwiuﬂ”ﬁ‘qmgm

Sgzdosaunsaesurelilainnsunsnusaasnnlunsyuyutuedegiunanguunglalu 5 Usenns
190U BNNLINITUNINUIUANTUSTANTNABI0TUIETINITUNINWEITY (1) YoUFIEN)UINY
(2) TgauszasArouiengming way (3) denndesfiundnanudndusazaulidndiumioliognals

Bnsevaeunslidgnnasgdunsnusaainmludnuvausidulfisncsend “mmegeuaiudu”

" Michael Hamilton, “Freedom of Assembly, Consequential Harms and the Rule of Law: Liberty-Limiting Principles in the
Context of Transition,” Oxford Journal of Legal Studies 27, no. 1 (2007), p. 82.

'® Human Rights Committee, General Comment 37 (17 September 2020) CCPR/C/GC/37, para 9.

 ibid, para 24.

“ Turchenyak et al v Belarus (24 July 2013) Communication No. 1948/2010 CCPR/C/108/D/1948/2010 para 7.4; M T v
Uzbekistan (23 July 2015) Communication No. 2234/2013 CCPR/C/114/D/2234/2013, para 7.7; Bakur v Belarus (15 July 2015) Com-
munication No.1902/2009 CCPR/C/114/D/1902/2009, para 7.8

' Evelio Ramon Giménez v Paraguay (25 July 2018) Communication No.2372/2014 CCPR/C/123/D/2372/2014, para 8.3.
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3. N1MAFIUAINYY (The Three-prong Test): N13MIIVHIUAALNLUIVDAINNTN
Tunrsdrfatasnnwlunisyguuys

U a a

msdindnsiasamilasusesny ICCPR azannsauisdnuaznmsdiindnsesnladu 2 ngu®

A A& a a o

fio nguilfudviainmifinun (absolute rights) filiinazidunsdlegislsdgilienarnaumndirin
Avsmandld 1dud 4o 7 @inmarnmislignnsinuvdegnadinuiluaieliuywesssu 4o 8 (1) uas
2 wiamansgnisduliiduna 4o 11 wdamannsldgnienmegliasnsadisaild 4o 15
iesnmannslignastnemisengifengmnedounds 4o 16 ansiazlfeensuinduyanan
nusne” funguitaes Ae nauavsiainmilsifinun (non-absolute rights) fisgannsaldenaiii

°

110 a‘wﬂmmmaﬂmwmaumaﬂgwma ﬂa’nﬂaﬁ]"“G]?NZJUVI‘UQJQJG]LL‘VNf‘I{]‘VilI']EJ?UT?N?{WS‘L!UVL’]?JEJ’N

o

s (relative) wawidlo¥gazdrindvsiuldfassedlunsingraneeonindiadvsiu

winwlunsguyuuduainmussananiiadamilliiingin (non-absolute rights)
Sganunsadnfale miadvsuyvevuglsyluaf Gafgaz Mammadov v Azerbaijan laansmanliin
A3 “msunsnueensldiaiainlunisyuyulaeasyu” (an interference with the exercise of
freedom of peaceful assembly) lilafiaunuieiisauanisiiunisyuuulnenisditdenso
weFoudifoarinitu? nsunsnusaainmivnefensiidminldsiunasisaesamlunsyy
WIMMUANIATNSTadnY (punitive measures) 1312¥ABUNITYNY Y3DIENINNTYIYN Y50
nsaslnwmaansyuyuie® aadnsuysevuglsulaendiegnsdnvasnisunsnuaaasnmlunsguys
WU msnedediinsimthisumsyuyuazfunsainsmnuniunseinsgnduiuad dediifesns
WNTINNIYNYY (creating a chilling effect) * nsUfaslalvifuszasddisiunmsyuyaiunialyson

NSYHLL” NMITUNNUAZAAENISYNYN” kagMIRstenmanmsinTiunsyauslunends” uagile

? fyiudi ndueigu. n1ssnAnansTulainwuiannsuanceaniaedy nelduins 19 vesndniszuiteUsemadndaeansues
nafiauazninienmades a.A.1966 : Anwnsdiusznalng. InendnusUSyarumdudn ausdfaans pansalunineids, 2553,
Wi 112-113.

» Human Rights Committee, General Comment No.29 (31 August 2001) CCPR/C/21/Rev.1/add.11.

* i Sgsvsuunylne (we. 2560) AT 25 dssausntwelidn “Gvsuasasnmeastasruyralneg uammﬁﬁ@@ﬁé’msaﬂiﬂums
wamilusgessuynuds mslaidldvinumsodiialilusgossuyaniolungmneduyenadonianiuaziainminsiinsiuluasldtuaaw
Funsosmusgsssuyey suwiinmsltansniaasmmauiniulinssnunssiounsaifusunsieoniiuiunsessyarisaiiSeuisenionn
ssuSURIes Y U linsidnaninewasn uesyAnady” uay NImT1 26 233AUT TR “msasInguaneiinaunsiinans
wz‘amimwwmwmammmulﬂwmmauhwummwli‘miﬁﬁmm Tunsaliisgossuyglavhyaitoulals nnesisnadedlaidasionanilfisssu
Z;//,m/n75vw5m7nmwwsamm7wwmw;mmuﬂymmmwmmwznwwuwaﬂnﬁﬂm:vmﬂm/wm/awmmdw SINVNHITYIANAAIINTT
iWhulumssrinansuaziasnmlinag”.

* Gafaaz Mammadov v Azerbaijan App no 60259/11 (ECtHR, 15 October 2015) para 50.

* Ezelin v France App no 11800/85 (ECtHR, 26 April 1991) para 39.

' Baczkowski and Others v. Poland App no 1543/06 (ECtHR, 3 May 2007) paras 66-68.

* Djavit An v. Turkey App no 20652/92 (ECtHR, 20 February 2003) paras 59-62.

* Oya Ataman v. Turkey App no 74552/01 (ECtHR, 5 December 2006) paras 7 and 30.

*Ezelin v France App no 11800/85 (ECtHR, 26 April 1991) para 41, Galstyan v Armenia App no 26986/03 (ECtHR, 15
November 2007) para 100-102.
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finsunsnuanindu Aduntrfvessgiivrdeteiuigiinisunsnueturunisnadeuaudy
(the three-prong test) agdls windin1snsavaeunuinsunsnuesiuliiiunsveaaauaudy Sgi
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gnfeg1U AR Giménez v Paraguay f¥eadutiniadeulnaiFeniesdnsyumunazdu
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*' Maina Kiai, “Foaa Onlinel:The Right to Freedom of Peaceful Assembly,” April 2017, [online] Available from : http://
freeassembly.net/foaa-online , p. 18. [ 26 January 2021]

*2ICCPR Article 21; African Charter on Human and Peoples’ Rights Article 11; American Convention on Human Rights
Article 15; European Convention on Human Rights Article 11(2).

3 JACtHR, The Word “Laws” in Article 30 of the American Convention on Human Rights, Advisory Opinion OC-6/86, May
9, 1986, para. 38; Shmushkovych v. Ukraine App no 3276/10 (ECtHR, 14 November 2013) para. 37; Nepomnyashchiy v Russian
Federation (3 August 2018) Communication No. 2318/2013 CCPR/C/123/D/2318/2013 para 7.7; General Comment 34, para 25;

General Comment 37, para 39.
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Houlvdudians fo mia‘hﬁ’mLfﬁmwﬁu’u%ﬁadﬁﬁ;mﬂismﬁﬁ%auﬁwﬂgwma melenseu
94 ICCPR 40 21 gauszasdfiveusongusnesdiosogneldgumangmne 5 Usenns™ loud $nwn
ANITLABINA AsUasnduas sy mNAIUEEUTes (ordre public) MIANATEIR LS TR
guiiefasssuduivesszrvy vieilodunsesdviuasiainmyssynnay

** Court of Appeal of Caazapa for Civil, Commercial, Labour and Criminal Matters, judgment of 10 March 2010, p. 205.
* Giménez v Paraguay (26 September 2018) Communication No.2372/2014 CCPR/C/123/D2372/2014, paras 3.8 — 3.9.
* ibid, paras 8.5, 9, 10.

*" Human Rights Committee, General Comment 37, para 41.
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Bs9nnslamds® egslsfmnanmguesnsnsgnunseiiiouseanuiunsesnAnonisisgazida
avsuysevudeies dgilievdraumaiiofnweuiuasesdiiiosiaaamlunisyuysiisidy
1agn*

ANYUUATANTUYBEYULVEUTEI¥HA (United Nations Human Rights Council)
fimnuiuegaudsdnimauselevunianisiiiomiossuia (political or government interest)
Tilgdanumnemuientiudi “anusfunmesfivennuaudeudes” (national security or
public orden® wanantiu fi1 “AruasuEaudes” (public order) fufTin “ngrineuazseiloy”
(law and order) Alsfldfianumueegrafotu asulaiinsyuyndadunsyuyalnoasugils
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ImsgduazneliiAedunneeiltudfydedin T1ene wionindauedieiouss Sgieq
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nsdmstuasesiuasaauiiof A nwlunsusduasdoa Junsalifnaung
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* Siracusa Principle on the Limitation and Derogation of Provisions in the International Covenant on Civil and Political
Rights, para 29.

* Human Rights Committee, General Comment 37, para 42.

“UN Human Rights Council, Joint report of the Special Rapporteur on the rights to freedom of peaceful assembly and
of association and the Special Rapporteur on extrajudicial, summary or arbitrary executions on the proper management of
assemblies, A/HRC/31/66, 4 February 2016, para. 49.

“ Human Rights Committee, General Comment 37, para 44.

2 Alekseev v Russian Federation (2 December 2013) Communication No 1873/2009 CCPR/C/109/D/1873/2009, para 9.6.

** Human Rights Committee, General Comment 37, para 45.

“ibid, para 46.

a7



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

Usemsaniine nssifmainimlumspnniiodunsesdniuasainmesautuasios
Hudvdiasnmitaonedestundnaniuyuery warnsitatuazdosmdaaueiinsyuygeuazds
nansznusten1sliTinUsys iunudanfoglasanw dafunisifaainmiemniasasdesinnsan
Tmsgnniu 4 dwanszuvieaitanissaelBuinUniideviold
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11nIne a8elsNA AZNISUNMSAVBUYYEBUUNIANUSTYYR MasznINUssvAlaseIAnIansuyYe
gusgvissemanaildinsnauUiiRuasuundminnuiannsolfduimdunsnidedy
Audduluderuszedulagla

AAAVEUYYEYULIUBWIENT (Inter-American Court of Human Rights) 31%an
Sy “dudu’ lunsdrdaasamlunisguyy Wldfanumneifisadeaiisanuazan
(convenient) urdwihilumsufoinii wierusuluiazdefinudenlsstuanudesnisdn
muuazmsaimiineusnduty asdesdivwinveseusndunnniniuthresenudesnies
dnulunsduasosmsliianmmsguyalunsdiy 9% madvduyueruglsuffuumdumsiion
“arudndu” Iluwwmadestu de nsdiaadamlunisyuyuaziewmevausisenufenis
Ya3deAY (pressing social need) fAruladndiuiutlszasilagwausiengnuneg (proportionate
to the legitimate aim pursued) waznslngnavesdmihiiszassosaonadesiumauinisdin

snnsaziinmineg1aiigane (relevant and sufficient)”

#1i1 “Ifdndu” (proportionality) aneenai1 sagfeadenldinnsnsfiinansemy
Houfianluvssaunsnsvesigiianunsavinlinshafauadiia® lunsduhmidnaulddadan
Fwihilsgazsestulminsgwharadeiifnnnmsunsnuestunaifidaulisuanmadiunsnues
i wineadeidinainndmad nssfeeiawlunsguadudeuldlddaduuarliannsn
nszhld® wundniasiouldifiuuuAanguianstuiiugulunsdiifinisfusesaviiuguuulyl
T Tal ﬂ?UIﬁﬂ;]LLﬁﬂﬂﬁi‘ﬁbﬂﬁﬂﬁﬁﬂ (Abwagungsgesetz; rule of weighing) Lﬁal,a%'mwslumi‘qmgu

*ibid, para 47.

* Maina Kiai, “Foaa Onlinel:The Right to Freedom of Peaceful Assembly”. 21; Praded v Belarus (25 November 2014)
Communication No.2029/2011 CCPR/C/112/D/2029/2011, para 7.5.

" Kasparov and Others v. Russia App No.21613/07 (ECtHR, 3 October 2013), para. 86 —-An interference will be considered
“necessary in a democratic society” for a legitimate aim if it answers a “pressing social need” and, in particular, if it is proportion-
ate to the legitimate aim pursued and if the reasons adduced by the national authorities to justify it are “relevant and sufficient”.

* Toregozhina v Kazakhstan (20 November 2014) Communication No.2137/2012 CCPR/C/112/D/2137/2012, para 7.4.

* Human Rights Committee, General Comment 37, para 40.

* siowak Anfioyned. nquijavstuiugiu. (assmishauazionaisussnaunisaou auzdRmans sviinendesssumans, 2561),
i 237-240.
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st Zpaien, wih 240,
*? Gauthier v Canada (5 May 1999) Communication No. 633/1995 CCPR/C/65/D/633/1995, paras 13.4-13.6.
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* Human Rights Committee, List of issues in relation to the second periodic report of Thailand (12 August 2016) CCPR/C/
THA/Q/2, paras 19-20.

* aune Uindauna uazame. Wsnwlunsyuyalagssuuasysinainansanuundysuianguung : s18eun1sinenise.
i 19.
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*" Janjira Sombatpoonsiri, “The Policing of Anti-Government Protests: Thailand’s 2013-2014 Demonstrations and a Crisis
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Abstract

The efficiencies arising from the mergers are one of the critical issues that make
enforcement competition laws meet their objectives because the efficiency resulting from
mergers may cause good results to the economy. It has been used as part of considering
business mergers according to the competition laws of different countries. Each country’s
competitive law regulatory authorities set clear criteria for determining efficiencies to
consider the mergers specific and in line with the spirit of the competition laws. At the same
time, the Trade Competition Act B.E.2560 (2017) has also been set to consider the mergers
in Thailand. The Trade Competition Commission must also consider the efficiencies arising
from mergers, but there has no criteria and details that have been set in considering such
factors in particular. Therefore, the consideration of the efficiencies will be taken only at the
Trade Competition Commission’s discretion. Accordingly, to consider the efficiencies resulting
from the mergers properly and always in line with the competition law’s spirit, the Trade

Competition Commission should evidently determine the rules and details of such factors.

Keywords: Competition law, Merger control, Efficiencies
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and Wawes, yudlew : Anwdadunnw, (hsaumanuas: Tewiudada, 2554), v 48 - 49.

2 finan sliana, AesunsuaznsdfnuimsssvdyAnsudedunenisén wa. 2542, furindel 2 (nqammavues: Sy,
2553), wih 85.

> Alanssn 253nding, isugmanigsunasuLasquifun, fuiadeil 3 (savmemuns: wTinededluossanse,
2538), i1 421 - 422.
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* uzniing ined, nquiesegrnansgania, fseded 11 (Mgammumunas: AusAsygAARS PUIRINsARMTINENds, 2558), Wi
259.

® Daniel Gore et al., The Economic Assessment of Mergers Under European Competition Law, (Cambridge: Cambridge
University Press, 2013), p.305.

* 8ayey1 TusIng, nsrufiansuaznisaseudifanis, (NFemnamuAT: Augvnfvemansuazn1sUyd unine1dusssumans,
2540), w1 46 - 51.
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agdoahluinsanswiuiuladedu g dredu Wevszdiuinsmugsiatuaradunisdavinmis

" loannis Kokkoris and Howard Shelanski, EU Merger Control: A Legal and Economic Analysis, (Oxford: Oxford Univer-
sity Press, 2014), p.444.

® Einer Elhauge, United States Antitrust Law and Economics, (New York: Foundation Press, 2008), p.577.

° Gunnar Niels, Helen Jenkins, and James Kavanagh, Economics for Competition Lawyers, (Oxford: Oxford University
Press, 2011), p.371.

' Joannis Kokkoris and Howard Shelanski, EU Merger Control: A Legal and Economic Analysis, p.444.

" Richard Whish and David Bailey, Competition Law, 9th ed. (Oxford: Oxford University Press, 2018), p.897.

2 Alison Jones, Brenda Sufrin, and Niamh Dunne, EU Competition Law: Text, Cases, and Materials, 7th ed. (Oxford: Oxford
éﬂrversity Press, 2019), p.1141.
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Y

na1avediusznevgsiaselvl Gannsfinnsandadededumaniifismeniasdliiuldudiinnisson

o o

sanaludiuunliufiszneiinnisannisutstuegsiituddy el

" Richard Whish and David Bailey, Competition Law, 9" ed. (Oxford: Oxford University Press, 2018), p.897.
' Alison Jones, Brenda Sufrin, and Niamh Dunne, EU Competition Law: Text, Cases, and Materials, 7" ed. (Oxford:
Oxford University Press, 2019), p.1141.

 Gunnar Niels, Helen Jenkins, and James Kavanagh, Economics for Competition Lawyers, p.371.
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n. UsgvBnmiiinaueInnsTINgsiavedesaunsaiigauliase Sldisanisainnisal
WIDNIANNAZLULYINTU (verifiability)

9. M3sagsnaduisnzyhliAnUssansamainaniuld lnvdsansznusenisuaady
Iummﬂﬁaa‘ﬁqm (merger-specificity)

A. UszAnSamddinduduiladanvauiainnginssufiiunisdediunisudadu (not

anticompetitive)

' Herbert Hovenkamp, Principles of Antitrust, (Minnesota: West Academic Publishing, 2017), p.474.

" Herbert Hovenkamp, Federal Antitrust Policy: The Law of Competition and its Practice, 5" ed. (Minnesota: West
Publishing, 2016), p.683.

' U.S. Department of Justice and Federal Trade Commission, “Horizontal Merger Guidelines,” 19 August 2010, p.29.

" Barry Hawk, Neal R. Stoll, and Kenneth Schwartz, “United States of America,” in Merger Control Worldwide, eds.
Maher Dabbah and Paul Lasok QC (Cambridge: Cambridge University Press, 2012), p.1491.

'® An Renckens, “Welfare Standards, Substantive Tests, and Efficiency Considerations in Merger Policy: Defining the Effi-

ciency Defense,” Journal of Competition Law and Economics 3, 2 (2007): 168 - 169.
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NANANAY MIaLNAN1SUSTUIRANNVUNA (economies of scale)?

¥ FTC v. University Health, 938 F.2d 1206, 1222 - 23 (11" Cir. 1991).
* Herbert Hovenkamp, Principles of Antitrust, p.479.
! Richard Whish and David Bailey, Competition Law, p.897.

2 Alison Jones, Brenda Sufrin, and Niamh Dunne, EU Competition Law: Text, Cases, and Materials, p.1141.
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wamansiansanadeifetussavsamsuinannissussfsvesannmglsuluuuldldegng
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ans¥enaNdng (The Office of Fair Trading) Aeudnafmatumsudsiuiianadluianising Tasiame
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» oA = o ) ) - P VP oy .
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A - ) ) - - & - vy A Lo
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“ Richard Whish and David Bailey, Competition Law, pp.897 - 898.
" Office of Fair Trading, ‘Completed acquisiton by Global Radio UK Ltd of GCap Media plc’ (August 2008) (ME3638/08)
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Abstract

Although pet owners view their pets as a family member and treat them like a
family member, the law considers pets as property. This directly affects the pet custody
disputes in a case of divorce. This is because the measures applied in such dispute by the
court do not take into consideration the welfare and the best interests of companion pets
even though they are living being and have emotions as human. For this reason, the welfare
and the best interests of companion pets should be protected and considered by the laws.
Therefore, this article provides the guidelines for changing legal status of companion pets
which the law should consider the companion pets having the unique nature of living and
sentience not just mere property. For this reason, when the court hands down the decision
for the pet custody, the court should determine the companion pet’s best interests a

priority.

Keywords: Companion pet, Best interests of pet, Animal welfare, Pet custody
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Abstract

An overall reduction of juvenile criminal cases in China can be explained by the reform
of procedural law which allows Chinese prosecutors to stop criminal proceedings in many
cases and apply educational measures. Another reason for the success in reducing juvenile
delinquency can be seen in the ideological side of combating the youth crime. Chinese
ideological response to juvenile crime is a mixture of Confucian culture and Marxist theory.
These are not new. What is new is the adaptation of the Western idea of procedural rights
at the same time. This eclectic approach achieved good results in reducing juvenile
delinquency rates. The presence of Confucian values offers a good ground for restorative
justice practices to be administered by the courts. This strong emphasis on moral education
makes Chinese law different from the Western models of juvenile justice which lacks the
presence of social ideals, morality, patriotism, and collectivism. The paper examines legal
framework of juvenile delinquency law in the Chinese Confucian and socialist ideological

context.

Keywords: China, Juvenile delinquency, Criminal procedural law, Ideology, Confucianism,

Marxism.
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Introduction

It has been reported by the official China Daily in 2017, that there has been achieved
a dramatic reduction in recorded juvenile crime: “The number of court cases involving minors -
children age 17 and younger - has fallen by almost 50 percent in the past five years,
according to a report published by the National Bureau of Statistics. The report shows that
China’s courts dealt with 35,743 cases involving minors last year, a fall of 47.6 percent
compared with 2012.”" This report stands in a sharp contrast with the reports some over ten
years ago. Similar to many countries, China experienced a strong growth of juvenile crime in
the beginning of the century. One Chinese judge acknowledged in 2005 that juvenile crime
was growing at about 10 per cent every year.” According to other figures released at a
seminar comprising juvenile tribunal judges and scholars in Beijing in September 2005, the
number of convicted offenders in the first seven months of that year was 23 per cent
higher than the same period in 2004. Rape, robbery, theft, assault and fighting were the most
frequently committed crimes by young offenders since 2002.” Thus, the report in 2017
indicated a significant achievement in the Chinese efforts to control youth crime.

The decline of an overall juvenile delinquency in China continued in 2018. However,
in 2019, China saw a moderate increase in juvenile criminal cases to the number of 61,295
prosecuted minors, 5.12% higher than the year before (58,307 minors). * The number remains
still. much lower than in 2014 when 77,405 juveniles were prosecuted. While a decline
continued in relation to many offences, particularly for the age of 14 to 16 year-olds, the
most dramatic increase is observed in relation to sexual offences including rape.” Despite this
recent increase, the overall reduction of juvenile crime in China is dramatic. There can be
several factors that explain the tendency. One is demographic. The Chinese government

implemented until recently one child policy.” There are also other fundamental changes

! Cao Yin. “Revised law sees fall in recorded juvenile crime.” China Daily, December 21, 2017, [online] Available from
: i i I i - . [24 February 2021] See also: China daily
“Juvenile delinquency cases decline for 9 years in China.” February 18, 2018 [online] Available from : https.//www.chinadailyhk.
m/articl 232/50/1518949835048.html. [24 February 2021]
2 Cao Li. “Youth Offenders Get Voluntary Service” China daily, April 16, 2005, [online] Available from : http://www.
chinadaily.com.cn/english/doc/2005-04/16/content 434743.htm [24 February 2021]

* Liu Li. “Legal reform likely as juvenile crime rises.” China Daily, September 17, 2005. [online] Available from : http://

www.chinadaily.com.cn/english/doc/2005-09/17/content_478587.htm [24 February 2021]

* Supreme People’s Procuratorate of the PRC. White Paper on Juvenile Procuratorial Work (2014-2019) June 1, 2020.
[online] Available from : h //www.spp.gov.cn/xwfbh/wsfbt/202006/t20200601_463698.shtm?XFgSUhvel 5ul=1602212531
[24 February 2021]

* Ibid.

° Fernando Gavin. “China has dropped its one-child policy, but women aren’t having more children”. February 23, 2018.
[online] Available from : http://www.news.com.au/lifestyle/parenting/babies/china-has-dropped-its-onechild-policy-but-women-arent-
having-more-children/news-story/4e5fb65604d7a08b97e0384f3cc1cf27 [24 February 2021]
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in the Chinese society. This paper will look at two factors which play a significant role in
reduction of juvenile delinquency since 2014: legal mechanism of addressing juvenile crime

and ideology.

Chinese Legal Response to Juvenile Delinquency

How can the reduction in juvenile crime in China since 2014 be explained? One has
to look a little bit back to the previous history of juvenile crime and legal responses to it to
satisfactory answer this question. Some of the reasons of growing juvenile crimes in China
were very similar to other developing countries: the change in the social structure of the
society, particularly urbanization and increasing social inequality, weakening of family control,
materialism, wide spread of drugs and alcohol, a fundamental change in sexual attitudes and
behaviour.” China was first attempting to adopt the Western model for juvenile delinquency
justice since the reforms have been initiated in the end of 1970s. There was a conspicuous
shift from an informal to a more formal system of control which found its expression in an
increase of custodial sentences for juvenile offenders.® At the same time, China still lacked

administrative procedures clearly defined by law for handling juvenile delinquents.’

The overall structure of juvenile justice system was rather chaotic in the beginning of
the century. The first juvenile tribunal was established in 1984 in Shanghai. The initiative came
from the local courts and authorities rather than from the central government.'® Before that,
juvenile offenders were treated in the same way as the adults.'" This treatment was blamed
for the high degree of recidivism. After juvenile tribunals were set up under the principles of
“instruction, reform and redemption” instead of imposing punishment on the youth, the
recidivism rate was significantly reduced. Prison sentences were normally replaced by
probation with a strong emphasis on moral education. Offenders were sent to detention
homes. The success of Shanghai tribunal’s policy led to the establishment of such tribunals
all throughout China. The specificity of juvenile delinquency in Shanghai was that much of it
was attributed to youth gangs. The later campaign against them led to tougher measures

which affected the policy of juvenile tribunals. “The meaning of juvenile court in China might

" Wan-Ning Bao, Delinquent youth in a transforming China: a generation of strain. (Springer. 2018).

# Dennis Wong, “Juvenile protection and delinquency prevention policies in China.” Australian & New Zealand Journal
of Criminology 37.1 suppl 2004: 52-66.

’Ibid. P. 62.

' Lening Zhang, “Juvenile delinquency and justice in contemporary China: a critical review of the literature over 15
years.” Crime, law and social change 50.3 2008: 149-160.

" lbid.
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be quite different from its Western counterpart, and it is more appropriate to refer to a
juvenile tribunal. The Supreme Court and the local courts have established the juvenile
courts with different forms. For example, the Supreme Court has set up the steering division
for juvenile tribunals within its research office, whereas several higher courts such as the

Beijing Higher Court have set up juvenile tribunals.”*

Surprisingly, the complete uniformity of juvenile tribunals is still lacking. “The terms
utilized to describe Chinese juvenile tribunals vary across jurisdictions. For example, they can
be called criminal tribunal’s juvenile collegiate panel, juvenile criminal tribunal, or juvenile
comprehensive tribunal. Official data from 2016 show that there are 2,249 juvenile tribunals,
including 1,246 collegiate panels, 405 juvenile criminal tribunals, 598 comprehensive
tribunals, representing a diversified field practice.”*” However, juvenile tribunals are set up in
the majority of basic (primary) courts," which constitute the first level of Chinese judicial
system. All Chinese courts are divided into four levels. There are basic people’s courts,
intermediate people’s courts, High People’s Courts and the Supreme Court.” Generally,
most of the criminal cases are tried in primary courts. Only very serious cases are tried in
intermediate courts. Eventually, all courts on a higher level also established juvenile tribunals

following the guidance from the Supreme Court."

So far, there is no separate legislative act which sets up procedural law specifically
for juvenile criminal cases. The procedure is largely regulated by the Criminal Procedure Code
of 2012, which contains a special procedure section for juvenile cases.'” China became a
member to the UN Convention on the Rights of the Child and entered into the United
Nations Standard Minimum Rules for the Administration of Juvenile Justice (“the Beijing
Rules”) in 1991. Therefore, its law does provide a special treatment of juveniles offenders.
The issues outside the scope of criminal procedure are covered by two major legislative
acts: the Law of the Protection of Juveniles of PRC (1991, 2006)'® and the Law of Prevention

" Ruo Hui Zhao, Hong Wei Zhang, and Jianhong Liu, “China’s juvenile justice: A system in transition.” In: Winterdyk, John
A., ed. Juvenile justice: International perspectives, models and trends (Boca Raton, Florida: CRC Press, 2014), 137-162. 152.

B Hong Wei Zhang, and He, Ni “Phi”, “Status, Issues, and Challenges of Chinese Juvenile Justice” in Journal of
Contemporary Criminal Justice (2018): 34(2), 219-229. 223.

1 Guoling Zhao, “Juvenile criminal justice system in China” in Liqun Cao, Ivan Y. Sun, and Bill Hebenton, (Eds.).
The Routledge handbook of Chinese criminology (London: Routledge, 2014) 103-115. 106.

© Yifan Wang, Sarah Biddulph, and Andrew Godwin, A Brief Introduction to the Chinese Judicial System and Court
Hierarchy (Melbourne: Asian Law Centre, 2017).

1 Zhao, “Juvenile criminal justice system in China,” 105-106.

" Criminal Procedure Code of the PRC, 2012. Articles 266-276.

(g NRSEANE A E AR [Law of the People’s Republic of China on the Protection of Minors] (People’s
Republic of China) Standing Committee of the National People’s Congress, Order No.70, 1 June 2007.English translation is available
at : http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383869.htm.
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of Juvenile Delinquency of PRC (1999).” The scope of the first statute is much broader
than the issues of juvenile crime. The latter statute, adopted in 1999, relates directly to
juvenile delinquency. It is of great interest because it is very different from the content of
legislation in other countries. It primarily deals with the prevention of juvenile delinquency
rather than dealing with juvenile criminal acts. However, several articles cover the ways

Chinese juvenile criminal justice system must function.

Those laws as well as the newly revised Criminal Law of PRC and Criminal Procedure
Law of PRC 2012” contain only general provisions concermning the penalty and procedure
of juvenile delinquency. There are many by-laws which regulate the issues of youth justice
in a more detail: Rules of Public Security Organs in Handling Juvenile Lawbreaking and
Delinquency Cases, Rules of People’s Prosecution Service in Handling Juvenile Delinquency

Cases, Certain Rules of the Supreme People’s Court in Trial Juvenile Delinquency Cases, etc.”'

et AR E T A BGE ALTEE)  [Law of the People’s Republic of China on Prevention of Juvenile Delinquency
19991 (People’s Republic of China) Standing Committee of the National People’s Congress, Order No. 66, 11 January 1999, revised
in 26 October 2012. English translation is available at: http://www.npc.gov.cn/englishnpc/Law/2007-12/11/content_1383561.htm.

0 (et N RFCRIE ) fi R i) [Criminal Procedure Law of People’s Republic of China] (People’s Republic of China)
National People’s Congress Stand Committee, Order No.55, 14 March 2012. English translation is available at https://www.cecc.
gov/resources/legal-provisions/criminal-procedure-law-of-the-peoples-republic-of-china

' See for example: (& TIE/ LRI HEAF I TR GR1T) ) [Several Provisions on Trial Criminal Cases Involve Young
Offenders Operation (Trial)] (People’s Republic of China) Supreme People’s Court, January 1991.

QR 6 B AE TR 3 SR PRI R o B (I &3@ &) [Notice on Employ Special Jury on Juvenile Criminal Trail] (People’s
Republic of China) Supreme People’s Court, the National Education Committee, the Central Committee of the Communist Youth
League, All-China Federation of Trade Unions, Women’s Federation, 15 April 1991. [online] Available from : http://www1.people-
daily.com.cn/item/flfgk/gwyfe/1991/113610199101.html. [24 February 2021]

(A BRI FEAR BAE BRI TR R 1EE)  [Rules for the Public Security’s Handling of Criminal Cases Involving Minors]
(People’s Republic of China) Ministry of Public Security, 23 October 1995. [online] Available from : https://www.waizi.org.cn/
doc/89582.html. [24 February 2021]

(O o HR AR AR S e 45 FHE) - [Several Provisions on Sentencing Young Offenders] (People’s Republic of China)
Supreme People’s Court, 12 April 2001.

CNREE 8 6 T AR A N R E#E) - [Notice of the Supreme People’s Procuratorate on Issuing the Rules for
the People’s Procuratorate’s Handling of Criminal 14 Cases Involving Minors] (People’s Republic of China) Supreme People’s
Procuratorate, 3 March 2002. [online] Available from : http://www.humanrights.cn/html/2014/2 0617/731.html [24 February 2021]

(e N R 8 e 56 13— B i A e A AR A6 5% AR @) [Notice of the Supreme People’s Procuratorate on Further
Strengthening Criminal Procuratorial Work related to Minors] (People’s Republic of China) Supreme People’s Procuratorate, 2
December 2014. [online] Available from : https://www.spp.gov.cn/xwfbh/wsfbt/201501/t20150109 87789 1.shtml [24 February
2021]

(P NRSERER SRR 1) R [Interpretation of Supreme People’s Court on Application of Criminal Procedure
Law] (People’s Republic of China) People’s Supreme Court, 1 January 2013. (T FEAR B AT R FH 2 THE)  [Several Provisions
on Sentencing Young Offenders] (People’s Republic of China) Supreme People’s Court, 12 April 2001, invalid in 2015, replace by
(e e N RIEBER T 3G )

et N AR 2 58 06T HE— 20 I st o AR A FF 0K 82 A 3@ ) [Notice of the Supreme People’s Procuratorate on Further
Strengthening Criminal Procuratorial Work related to Minors] (People’s Republic of China) Supreme People’s Procuratorate, 2

December 2014. [online] Available from : https://www.spp.gov.cn/xwfbh/wsfbt/201501/t20150109 87789 1.shtml [24 February
2021]
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Those by-laws have a tremendous influence on the way the process against juvenile
offenders is carried out. For example, before their enactment, it was reported that the judge
of the tribunal himself conducted investigation and did sentencing.”” The reason for broad
investigating powers was the necessity for a judge to understand well the offender in order
to educate him. That eventually was considered as making judges in the juvenile tribunals
partial and leading to tough penalties for juveniles even by the Chinese standards. At the
moment, there are special departments in the office of the public prosecutor which deal

with juvenile cases.”

There are also lay judges who are recruited from educational, political, and social
institutions.™ It appears, however, that those lay persons do not actually decide cases.”
Their task is to assist the professional judges. They are also involved in a unique socialist law
practice of regular visiting schools and families of the delinquents by the officials to gather
information concerning the delinquent and his background. This system functions not only
in the post-trial process of supervising the reformation of the delinquent behaviour, but
also in the pre-trial period of gathering information used by the prosecutor and the court.
Organizing lay persons in the neighbourhood of the offender to do regular visits and to keep
an eye on the offender’s behaviour could contribute to setting up an efficient system of

control over children who are at risk of offending.

Principles of Chinese Juvenile Delinquency Justice

Chinese law as well as the laws of other countries exempts juveniles from the full
application of penal laws. Article 49 of Criminal Law of PRC* does not allow death penalty
to be applied to those who do not reach 18 years of age at the time of committing the

crime. Article 17 states:

?? China Women Judges Association. “Organized System, Current Situation and Development of Chinese Juvenile Tribunal.”
The Seventh Biennial Conference of the International Women Judges: conference report. (Entebbe, Uganda: 09-13 May,
2004), 4.

» Zhao et al.“China’s juvenile justice: A system in transition,” 137-162.

* Zhuoyu Wang and Hiroshi Fukurai, “China’s Lay Participation in the Justice System: Surveys and Interviews of
Contemporary Lay Judges in Chinese Courts” in East Asia’s Renewed Respect for the Rule of Law in the 21st Century. (Leiden:
Brill Nijhoff, 2015), 111-136.

” Ibid., 135.

% (rpte NRSERIET: [Criminal Law of the People’s Republic of Chinal (People’s Republic of China) National People’s
Congress, Order No. 83, 1 October 1997, revised in 1 November 2015. English translation is available at http://www.fmprc.gov.cn/
ce/cgvienna/eng/dbtyw/jdwt/crimelaw/t209043.htm.
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“A person who has reached the age of eighteen who commits a crime
shall bear criminal responsibility. A person who has reached the age of fourteen
but not the age of eighteen who commits the crimes of intentionally killing
another or intentionally injuring another, even causing serious injury or
death, and the crimes of rape, robbery, drug trafficking, arson, explosion, and
poisoning shall bear criminal responsibility. A person who has reached the age
of fourteen but not the age of eighteen who commits a crime shall be given
a lesser punishment or a mitigated punishment. When a person is not
criminally punished because he has not reached the age of sixteen, the head
of his family or guardian is to be ordered to subject him to discipline.
When necessary, he may also be given shelter and rehabilitation by the

government.”

It appears from the reading of this provision that punishment of minors is foreseen
only in the most serious cases, and even in those cases the punishment must be lighter
than for adults’ cases. These provisions, however, do not spell out the guidelines on how
much punishment must be reduced in juvenile cases. It is interesting fact that the duty to
ensure that the offender does not commit crime again is mainly given to the head of the
family or guardian. This provision reflects the traditional Chinese view on the family as an

autonomous sell of the society.

The way in which Chinese Penal Code can be flexibly applied to juvenile cases is seen
well in sexual offences committed by the youth. According to Article 236 (2) of Chinese
Criminal Law, a person who has sex with a minor girl under the age of 14 is deemed to
commit an offence of rape even though the girl has given her consent. Apparently, Chinese
courts found some difficulty to apply this provision to the cases where the offender was
the minor himself below 16 years of age. The Supreme Court had to concede that Article
236 (2) does not apply to the boys below 16 years of age, if there were no serious

consequences and the incidents were few.”

' See: Article 6 of the Chinese Supreme Court’s Interpretation of Some Aspects of Law in Deciding Juvenile Cases (%
TN RIEBER T W EAR A AT R BRI A T8 @R adopted on January 11, 2006. Chinese Text is available at: http://
www.gov.cn/ziliao/flfg/2006-01/24/content_169194.htm.
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There is a general principle of Chinese law that the investigating, prosecuting and
judging officials must look at the circumstances and the reasons underlying delinquent
behavior of minor offenders.”® In adult cases, the main attention is on the evidence related
to the facts of the offence and the guilt of the offender. The underlying reasons and
circumstances of criminal behaviour of the adults may still be important in deciding the case,
but there is no general obligation in Chinese law for the law officers to take them into
account when choosing a measure of punishment for the adults. These things tend to fall
under the discretion of the decision makers. In juvenile cases, it is different. The law
officers on all stages of criminal law process must look at those reasons and circumstances.
In other words, one can speak of a general right of juvenile delinquents that the adverse
circumstances of their lives shall be taken into account by the court as a mitigating factor in
imposing a penalty. It also applies to all law enforcement officers. The prosecution can also
propose to the court a lighter or mitisated punishment, or suspension of punishment, or

exemption from punishment altogether.

Similar to other countries, Chinese law adheres to another fundamental principle
of juvenile criminal justice on the priority of education over punishment.” Chinese legal
provisions are full of references to education. It is declared to be the cornerstone principle
of preventing juvenile delinquency.” Article 6 of the Chinese Law on Juvenile Delinquency

states:

“Juveniles shall be educated in ideals, morality, the legal system as well
as in patriotism, collectivism and socialism. Juveniles who have reached the
age of receiving compulsory education shall, while receiving the education

mentioned above, be educated for prevention of crimes.

* The principle is reflected in Article 268 of Criminal Procedure Law of PRC 2012. This has been well articulated in many
provisions of (X F I ER FHRAEFFME GR1T) [Several Provisions on Trial Criminal Cases Involve Young Offenders Operation
(Trial)] (People’s Republic of China) Supreme People’s Court, January 1991. The Chinese text can be found at: http://jb.nbggw.
gov.cn/cat/catl11/con_111_6369.html.

# See Article 266 of Criminal Procedure Law of PRC 2012.

* See Article 2 of Law on Preventing Juvenile Delinquency. 1999.
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Education for prevention of juvenile delinquency is for the purpose of
enhancing juveniles’ legal conceptions, helping them heed the harm done to
themselves, their families and the community by their violations of law and
criminal actions and become aware of the legal responsibilities incurred by
such violations and actions and of the importance of obeying rules of discipline
and laws and preventing themselves from breaking laws and committing

crimes.”

One of the important measures applied to juvenile delinquents, is “educational
assistance” which is expressed in three major forms.> In the first form, the assistance is done
by the police in reprimanding offenders and their parents. In the second, the judge, when
being satisfied with the evidence of repentance, instruct the offender to study or work in the
community under the supervision of schools or work units, and the police. The third form
appears in the cases of those young people who are released from detention institutions.

They are placed at work and supervised by the work units together with local administration.

Even though Article 6 of the Law on Preventing Juvenile Delinquency underlines
the importance of moral education, it appears from the interviews and observations of the
author in China that moral education in the form of educational assistance did not always
involve a fundamental change in moral attitudes. It was often reduced to a mere calling on
the offender to conform to the social rules under the threat of punishment, and controlling
his subsequent behaviour. This type of “moral” education in many cases was based not so
much on the awakening of the sense of care for other people, as on the awakening of the
fear of stigmatization and exclusion in the event of a failure to conform to the expectations
of the social group. A “moral” person in such educational system was the one who obeys
the seniors such as the police, teachers, local administrators, and parents, rather than
the one who chooses to act morally on his ethical beliefs and moral sentiments such as

sympathy, love, compassion, etc.

In this context, the recent dramatic decrease of juvenile crime may not necessarily be
explained by the effectiveness of educational measures per se. Because of the structural
changes in Chinese society, educational assistance unlikely yield the same effect as when

applied within a social group without a stronger cohesion, family and neighborhood bonds

* Wong, “Juvenile Protection and Delinquency Prevention in China,” 59.

104



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

of mutual assistance. The increased use of incarceration by Chinese courts prior to the reform
of 2012 can serve as an indication of the ineffectiveness of the old educational mechanisms.*
However, the very fact that Chinese law still continues to acknowledge the importance of
moral education of juvenile offenders can open the door for more effective models of

rehabilitation of juvenile offenders in changed social and economic environment.

An important principle of Chinese juvenile system is the idea of repentance. If a
juvenile offender has shown repentance, then he can be released completely or the
measure of punishment can be significantly mitigated. The natural question is how a judge

can be sure that repentance is genuine. One official Chinese report stated:

“The Supreme People’s Court directs in the Explanations on Several
Issues of Laws Applicable to Criminal Cases Involving Juveniles that a juvenile
offender who can admit to his faults, accept the court sentence, meet
the standards of behaviour for the reformed criminals, and study positively
cultural and technical know-hows may be regarded as showing signs of “real

repentance.”””

It appears that the principle of repentance can work only in the post-trial stage.
There is also a provision that if a convicted juvenile has displayed merit, then he can be

released. The same report indicated:

“A juvenile offender who can expose and denounce the criminal activities
committed by inmates, which have later been proved, and who have stopped
other inmates from escaping, doing violence to others or sabotaging can be

regarded as displaying “merit.” "%

*2 Shlomo Giora Shoham, Ori Beck, and Martin Kett, eds., International Handbook of Penology and Criminal Justice,
(Boca Raton, Florida: CRC Press, 2007), 29.

** Government of China. “A Written Reply Concerning the List of Issues raised by the Committee on the Rights of the
Child.” 1996. Reply to issue 28. The text was available in 2007: http://www.unhchr.ch/tbs/doc.nsf/0/bc86ee35257da298c125636¢
004bd33d?Opendocument.

* Ibid.
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However, Article 271 of the Criminal Law of PRC and Criminal Procedure Law of
PRC 2012 allows a People’s Procuratorate to make a conditional non-prosecution decision
on a minor in relation to the offences contained in Chapter iv (crimes of infringing upon
citizens’ right of the person and democratic rights), Chapter v (crimes of property violation),
and Chapter vi (crimes of obstructing the administration of public order) if the offender
can be punished as little as 1 year of imprisonment if there is an evidence of repentance.
These parts of criminal code represent an overwhelming majority of juvenile cases. Most
provisions allow judges to impose a penalty of one year or less, except where there are

aggravating circumstances. For example: Article 234 of Criminal Law of the PRC states:

“Whoever intentionally inflicts injury upon another person shall be
sentenced to fixed-term imprisonment of not more than three years, criminal

detention or public surveillance.

Whoever commits the crime mentioned in the preceding paragraph, thus
causing severe injury to another person, shall be sentenced to fixed-term
imprisonment of not less than three years but not more than 10 years; if he
causes death to the person or, by resorting to especially cruel means, causes
severe injury to the person, reducing the person to utter disability, he shall
be sentenced to fixed-term imprisonment of not less than 10 years, life

imprisonment or death, except as otherwise specifically provided in this Law.”

In other words, a juvenile who displays repentance may be exempted from prosecution
under the first part of this article, since he can be punished as little as 1 year or even less,
but he cannot be exempted if the offence is classified under its second paragraph.
Article 271 of Criminal Procedure Law of PRC opens the door for applying the principles of
restorative justice as it requires consultation with the police and the victim. The news report
quoted above explains the reduction of juvenile cases exactly to the application of this
provision.” Article 272 of the same law specifies further conditions for non-prosecution

decision in which educational measures play an important role.

*Yin, “Revised law.”
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This brief examination of the Chinese law on juvenile delinquency shows the
unwillingness of Chinese law makers to apply penalties against juvenile offenders on the one
hand, and the desire to use education as the means of tackling youth crime. One can see
here the influence of the old traditional Confucian moral values. The core of a Confucian
approach to juvenile delinquency consists in the belief that moral education can change the
life of a person. Moral education is achieved by cultivating certain outward actions towards
family and community. The source of moral cultivation lies in the personal effort of the
individual assisted by family and community. For Confucius, compliance to the social norms

is achieved by performing duties towards family first, and then to the society as a whole.

An empirical research conducted by Hong Lu and others in Shanghai confirms the
Confucian influence on judicial decision making.”® The research was centered at the informal
control carried out through shaming by neighbours in some districts of Shanghai. Even though
this research did not concentrate on specific cases involving juveniles, (it was done in the
form of interviews with almost 500 residents on a basis of a systematic sampling strategy),
it indicated a strong presence of Confucian moral ideas in informal forms of control. Such
features like filial piety and loyalty continue to play an important role, even though it was
noticed that they “have been substantially reduced due to changes in values and family
structure.”® The Confucian values continue to play an important role in the system of

juvenile justice.

Thus, Chinese law reflects a remarkable affinity to the use of ethical concepts such
as moral education of the offenders, their repentance and moral reformation. It appears that
the meaning of those terms in Chinese context offers a distinct ideological perception of
youth criminal justice different from those found in the developed countries such as
Germany, France and the UK. In those countries, the main emphasis is made on the rights of
the offender rather than his repentance. The law in the West tends to use ethically neutral
and descriptive language. The expression of Chinese statutes may appear to a Western
lawyer as a piece of propaganda left over from the old communist past rather than a legal
text. That would be a wrong judgement. There is much more than propaganda in the

exhortative statements of Chinese legal statutes. There is a deep cultural belief in China

* Hong Lu, Lening Zhang, and Terance D. Miethe, “Interdependency, Communitarianism and Reintegrative Shaming in
China” in: Social Science Vol. 39, 2 (2002): 189-201.
* Ibid.
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that ethics, politics, and law cannot be separated from each other. Such holistic view of law
is different from the West where law is conceived as a mechanism to ensure that the
individual rights are observed. There is, however, a new tendency in Chinese law. It is also

becoming increasingly concerned with procedural rights.

The Rights of Juveniles

China has adopted international obligations concerning the rights of child by
becoming a party to the Convention on the Rights of the Child (1989) in 1992. Article 37(c)

of the Convention states:

“Every child deprived of liberty shall be treated with humanity and respect
for the inherent dignity of the human person, and in a manner which takes
into account the needs of persons of his or her age. In particular, every child
deprived of liberty shall be separated from adults unless it is considered in the
child’s best interest not to do so and shall have the right to maintain contact
with his or her family throush correspondence and visits, save in exceptional

circumstances.”

Chinese statutory law also contains the rule prohibiting placing juvenile offenders
with adults. As in relation to other procedural rules, the lack of strict enforcement is

commonly reported.”

Article 269 of Criminal Law of PRC and Criminal Procedure Law of PRC 2012 restricts
the application of arrest and requires detention of young suspects to be separate from adults.
There is a policy guideline for the investigating officers to let parents or guardian or teacher
to be present when interrogating juveniles, but it is implemented at the discretion of the
officer: “when interrogating a juvenile delinquent, if the investigation of a case requires,
the head of his family or guardian or teacher shall be notified to be present, unless it
hampers the investigation or the notification fails.”” In Certain Rules in Trying Juvenile

Delinquency Cases enacted by the Supreme People’s Court in 1991, article 19 stipulates:

* U.S. Department of State. Country Reports on Human Rights Practices. East Asia and the Pacific: China (includes Tibet,
Hong Kong, and Macau) - Bureau of Democracy, Human Rights, and Labor, 2016. [online] Available from : https://www.state.gov/j/
drl/rls/hrrpt/2016/eap/265334.htm [24 February 2021]

LT HEAENE RIS T ME (4T [Several Provisions on Trial Criminal Cases Involve Young Offenders Operation
(Trial)] (People’s Republic of China) Supreme People’s Court, January 1991.
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“Before the court trial, the juvenile defendant’s legal representative shall be notified to be
present in court. In case the legal representative is unable or indeed unsuitable to be

present, other guardians or adult relatives shall be notified to be present.”

General criminal procedure rights for adults in relation to detention and arrest are
applied to juveniles. There is also administrative detention which has less procedural restrains.
The use of administrative arrest has been restricted as it can be seen in the example of one
of the oldest administrative detention practices known as “Custody and Repatriation” (Chinese:
shourong giansong). It was an administrative procedure, established in 1982 and ended in
2003, by which the police in China could detain people if they did not have a residence
permit, and return them to the place where they could legally live or work. The procedure
was bitterly criticized following a tragic death of a young man, Sun Zhi Gang, in one of the
detention centres.” The practices of extorting money and forced labour were claimed to be
common there. Even though this particular form of detention has been abolished, the
administrative forms of detention continue to exist in China. Nevertheless, the general
tendency of Chinese law is evident: reducing arbitrary detention based on the idea of citizen’s
rights. Abolition of the system of custody and repatriation, according to one report, led to

the reduced number of children detained administratively.*

In Chinese Criminal Procedure Law, there is a general right to legal representation by
the means of an advocate. By-laws enacted by the Supreme Court allow such representation
at an early stage in the cases involving minors. In Certain Rules in Trying Juvenile
Delinquency Cases enacted by the Supreme People’s Court in 1991, article 19 states:
“Before the trial and when the juvenile court deems it as necessary, arrangement may be
made for the legal representative or the guardian to meet the juvenile defendant.”
The right to legal representation has been strengthened in Criminal Law of PRC and Criminal
Procedure Law of PRC 2012, Article 266: “People’s courts, people’s procuratorates and

public security organs shall ensure the litigation richts of minors when handling criminal

“ Keith J. Hand, “Using law for a righteous purpose: the Sun Zhigang incident and evolving forms of citizen action in the
People’s Republic of China.” Columbia Journal of Transnational Law, (2006): 45, 114-195.

*''U.S. Department of State. Country Reports on Human Rights Practices. East Asia and the Pacific: China (includes Tibet,
Hong Kong, and Macau) - Bureau of Democracy, Human Rights, and Labor, 2007. [online] Available from : http://www.state.gov/g/
drl/rls/hrrpt/2006/78771.htm [24 February 2021]

* Quoted in: Government of China. “A Written Reply Concerning the List of Issues raised by the Committee on the Rights
of the Child.” 1996. Reply to issue 26.
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cases committed by minors, ensure the availability of legal assistance for minors, and assi¢gn
Jjudges, procuratorial personnel and investigators who are familiar with the physical and
mental characteristics of minors to undertake the cases.” Article 267 requires that a legal

defender is assigned even for a minor who is suspected in committing a crime.

The principle of protecting the privacy of the offender and the limitation of publicity
of juvenile cases is also affirmed in Chinese legislation.”” This protection covers not only the
judicial proceedings but also the pre-trial investigation. Juvenile’s name, domicile, photo and
materials based on which the juvenile may be identified must not be disclosed to the
public. Moderation is prescribed in using compulsory measures against juvenile delinquents.
Juveniles must be kept in custody separately from adults.* For some exceptions, juveniles

enjoy the right not to be chained. Chinese law requires speedy handling of juvenile cases.

According to Chinese Supreme Law Guidance, there is a right of the minors to a
special treatment. The trial must be conducted in different setting from the trial in adult
cases. The atmosphere must be amiable towards the accused.” These provisions can serve
as a good illustration of a law which contains rules more belonging to etiquette or morals
with their Confucian connotations rather than a set of specific instructions capable of an
accurate evaluation and measurement on whether an individual has complied with such
instructions or not.* Being gentle, serious, patient, accurate, careful and true are virtues which
can hardly be accommodated by the Western legal standards. On the other hand, the fact
that the Chinese Supreme Court found necessary to issue such moral guidance can also point

at the urgent need for ethical treatment of juveniles in contemporary China.

Thus, there is an increasing concern to protect the rights of minors in Chinese juvenile
delinquency justice system. However, those rights are expressed in very general form and
apparently are lacking clarity if being judged by the Western legal standards. The latter are
focused largely on special procedural rights for young offenders, while Chinese law contains

many general declarations as in the requirement that minors must be treated with gentleness

* See Article 45 of Law on Preventing Juvenile Delinquency 1999.

“ See Article 46 of Law on Preventing Juvenile Delinquency 1999.

* See particularly Article 27 and Article 29 of % T-/p8 /b4 SR M4 T-HsE (R47)  [Several Provisions on Trial Criminal
Cases Involve Young Offenders Operation (Trial)] (People’s Republic of China) Supreme People’s Court, January 1991. The Chinese
text can be found at: http://jb.nbggw.gov.cn/cat/cat111/con 111 6369.html .

“Ibid. The requirement: “The attitude of judges must be gentle and yet they should not lose seriousness” (&3 A 5
AFEEREET AR T5H) ?bears strong Confucian connotations.
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and at the same time with seriousness.”” It appears, however, that this is the essence of the
Eastern culture: to be less precise, more flexible, and trusting on the benevolent attitude

and treatment of the decision makers and others in the authority.

Measures against Juvenile Offenders

In the past, Chinese written law used to be very harsh to juvenile offenders treating
them not much differently from the adults. After the amendment of Chinese Criminal Law
in 1997, less serious offences by minors were reclassified as non-criminal. As in all other
systems of juvenile delinquency justice systems, the Chinese court has the final say as to
what measure should be applied against a juvenile offender. Before the reform of 2012,
prosecutors had little choice but to bring the case to the trial or to drop it altogether.
The revision of the Procedural Law in 2012 significantly extended the powers of prosecutors
particularly in relation to the offences that do not involve aggravating circumstances.”® Now,
Chinese prosecutors have got extensive powers such as warning, summoning parents,
arranging mediation and to some extent determining the judicial way to deal with the

offender.

If the case reaches the court, it may result in an imprisonment sentence, fine,
suspended sentence or an exemption of the defendant from punishment. Exemption from
punishment is normally accompanied by “educational assistance” described above. As it has
been mentioned, China adheres to the Convention on the Rights of Child in eliminating death
penalty for juvenile offenders, and the age is in itself a mitigating circumstance which the

courts must take into account in choosing an appropriate penalty.

In the past, custodial measures could normally take two forms.” One was “reeducation
through labour camp” (laodong jiaoyang) which is virtually a juvenile prison. This system was

abolished in 2013, although there are reports that it continues to exist in some altered form.”

“lbid.

* See Article 271 of Criminal Procedure Law of PRC 2012.

* Wong, “Juvenile Protection and Delinquency Prevention in China,” 60.

* Frank Langfitt, “China Ends One Notorious Form Of Detention, But Keeps Others” February 5, 2014. [online] Available
from : https://www.npr.org/sections/parallels/2014/02/05/271412045/china-ends-one-notorious-form-of-detention-but-keeps-others
[24 February 2021]

For a description of the system before its abolishment see: James D. Seymour and Michael R. Anderson, New Ghosts,

Old Ghosts: Prisons and Labor Reform Camps in China: Prisons and Labor Reform Camps in China (London: Routledge, 2015).
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Before enactment of the Law on Juvenile Protection in 1991, delinquents aged between 14
and 18 could be sent there without trial. The Chinese officials asserted in 1996 that the age
of the young people who were sent there was from 16 to 18 years old.”" The sentence could
vary from one to four years. These camps were supposed to have educative rather than
punitive function, as one official document put it: “All police officers at such centres are
required to earnestly follow the principle of “education, reform and remedy” and to treat
the juvenile inmates just like parents treating their children, teachers treating their students
and doctors treating their patients.”* Half a day in such institutions, according to the same

document, was spent in moral, legal and cultural education.

Another form of custodial sentences are “work-study” schools (congdu). It was designed
for juveniles aged between 12 and 18 who have committed minor offences. Articles 35
and 36 of the Law on Preventing Juvenile Delinquency directly refer to them. Admission to
those schools does not require a court order. It is done with the consent of parents and

must be approved by educational departments of local administration.

The difficulty which Chinese law faces is very similar to other countries. The old
educational measures outside the wall of confinement becoming increasingly less effective
due to fundamental changes in the society. The local government must take care of the
offenders who were not given imprisonment sentences or those sentences were not imposed.”
But there is very little they can do apart from threatening the offenders that they will be
sent to prison if they keep violating law. There have been some attempts to change this
situation, and to find new effective measures to address juvenile crime. It was reported by
‘China Daily’ that a 17-years-old, who received a suspended two-year sentence for robbery,
signed up to a 200-hour social work contract at a Shanghai district court.”® The contract
required helping the old and sick people there. This type of contracts was introduced as
early as in 2002. In 2004, it was reported, “the court’s juvenile tribunal, set up in 1984 as
the first in the country, has signed social work contracts with 27 young offenders,” which
appears as not a very impressive figure for a big city like Shanghai. The same report quoted

a judge who gave a figure of 1,000 juvenile criminals for Shanghai in 2004. The practice of

! Government of China. “A Written Reply Concerning the List of Issues raised by the Committee on the Rights of the
Child. 1996. - Reply to issue 27.

* Ibid.

 See Article 47 of Law on Preventing Juvenile Delinquency.

** i, “Youth offenders.”
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social contracts, however, has not been mentioned recently by the Chinese scholars who

emphasize the country’s success in reducing juvenile delinquency.”

The experience of Shanghai court’s juvenile tribunal deserves a special attention.
The court was very innovative in finding effective measures to deal with juvenile offenders.
For example, it was promoting counseling to the offenders who were addicted to the
computer games and committed crime in order to get money for playing them. One judge
said: “Robbery is the most frequently committed juvenile crime and often it is because
the youngsters need to pay for the Interet games.””® The Shanghai tribunal began apply
supervision orders to each young criminal sentenced to probation or a fine. The tribunal also
offered counseling to the parents which were blamed for the rise of crime. In other words,
the Shanghai juvenile tribunal went far beyond its traditional role as a dispensator of threats
and punishments. The fundamental difference between older and recent measures applied
by the Chinese court is that the offenders are not so much punished as being treated as

patients who need help and care.

Conclusion

One may conclude that the recent reduction of juvenile criminal cases can be explained
by the reform of procedural law which allows Chinese prosecutors to stop criminal
proceedings and apply educational measures. In this respect, the Chinese experience is of
interest for other developing countries like Thailand. There is, however, a peculiarity which
can hardly be applied to Thailand. There is something more in China than a change in the
procedural law to decide juvenile delinquency cases. China has achieved good results in
reducing juvenile delinquency rates thanks to its Confucian culture and Marxist ideology,
which are used together with adopting the Western idea of procedural rights. The presence
of Confucian values offers a good ground for restorative justice practices to be administered
by the courts. The time when Chinese courts largely ignored restorative justice measures
reflected a significant rise of juvenile offending.”” The adoption of informal procedures to

educate juvenile offenders proved to be beneficial.

* See: Bingzhi Zhao, “Dealing With Juvenile Offenders: Successful Practices In China.” UNAFEI 2015 . [online] Available
from : https://www.unafei.orjp/publications/pdf/13th_Congress/22_CCLS.pdf. [24 February 2021]
* See fn. 53.

o Wong, “Juvenile Protection and Delinquency Prevention in China,” 62.
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Chinese law juxtaposes education and punishment reflecting at this point very well
the Western approach. Article 44 of the Law on Preventing Juvenile Delinquency states:
“In investigating juveniles who have committed criminal offenses investigating for criminal
responsibility, the guidelines of enlightenment, persuasion and reformation and the principle
of taking enlightenment as the dominant factor while making punishment subsidiary
shall be adhered to.” A stronger emphasis on moral education makes Chinese law different
from the Western models of juvenile justice which lacks the presence of “ideals, morality,

the legal system as well as in patriotism, collectivism and socialism. ”*®

To a Western lawyer, the whole wording of Chinese law may appear more as a
political directive rather than a legal rule. However, it underlines a specific cultural perception
of law and its functions which is very different from the West. Law in the East is not only
about clearly specifying the authority and the rights of the participants to a legal process,
it is also the means to promote social cohesion and conformism to political will of the state.
The Chinese philosophy of juvenile justice is influenced greatly by the doctrine of social
determinism which maintains that the source of juvenile crime lies in the society, mainly
understood as economic, conditions in which the juvenile offenders have been brought up.
This belief, upheld in the Marxist philosophy, is shared not only by the Chinese criminologists.
However, the idea of social determinism received its complete acceptance in China due
to the communist ideology. It was stated in one of the official Chinese documents that:
“The juvenile court shall take into full account the fact that the juvenile offenders are
violators of the social order but also victims of the adverse social environment.”” In other
words, the emphasis is made on the external factors of juvenile delinquency. Offenders

are the victims, and therefore they have the right to be helped to.

This social determinism strangely coincides with the Confucian moral ideals that
education can change the life of a person. Confucian influence is particularly seen in the
way in which obligations of the officials towards juveniles are formulated, and also in the
emphasis on moral education and reformation of the offenders through repentance
manifested in outward action. Whatever is the real impact of Confucianism on the contemporary

Chinese law officers, it is evident that the Marxist doctrine of social determinism does not

* See Article 6 of Law on Preventing Juvenile Delinquency 1999.
* Government of China. “A Written Reply Concerning the List of Issues raised by the Committee on the Rights of the
Child.” 1996. Reply to issue 25.
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mean that the morals of juvenile offenders are neglected. Both Confucian and Marxist ethics
have one characteristic in common: the morals are primarily conceived in outward actions.
Therefore, repentance, which Chinese criminal law so often allures to, is understood quite

differently from the Judeo-Christian ethics.

Thus, the emphasis of the Chinese Juvenile Delinquency Law on cultivating good
conduct among juveniles as well as guaranteeing their physical and mental well-being fits
well in both Marxist and Confucian ideals of juvenile justice.”” However, there is a deep
contradiction between them. Confucius in the end saw the source of moral cultivation in the
personal effort of the individual, while Marxism perceives such cultivation as determined by
the materialistic conditions prevailed in the society. For Confucius, compliance to the social
norms is achieved by the means of moral discipline, while for Marx, such compliance is
accomplished by providing sufficient material conditions of social existence. The future will

show whether this combination will continue to be effective in addressing youth crime.

% See Article 1 of the Juvenile Delinquency Statute.
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Abstract

The article summarizes research findings extracted from the research report
entitled “Law and Policy Recommendations for Tightening Elephant Ivory Trade Laws
in Thailand” (the report), submitted to World Wide Fund for Nature (WWF Thailand).
The article summarizes legal and policy options viable for the change in law and policy
regulating ivory trade in Thailand. The objective of the study in the report is to analyze
the possibility of implementing the policy prohibiting ivory trade leading to ivory export.
Two pieces of legislation, namely Wild Animal Reservation and Protection Act B.E. 2562
(2019) (WARPA 2019) and Elephant Ivory Act B.E. 2558 (2015) (EIA 2015), were examined.

This study aims to uncover whether this policy can be implemented by the end 2022.

The report found that the measures under existing laws can be partly employed
to implement the policy. This is because domestic trade of ivory can be made under a
certain existing law. Hence, full implementation of the policy may require some further
law reform or amendments. Additionally, some applicable rules under WARPA 2019 and
EIA 2015 remain inconsistent. Such inconsistency gives rise to the problem of implementing
the laws to regulate illegal ivory. Lack of subordinate laws providing detailed rules is
another problem. The absence of certain rules means that it remains uncertain and
ambiguous how the law will deal a particular point. The findings emphasize the necessity

of introducing certain set of recommendations for policy implementation.

Keywords: Ivory trade law and policy in Thailand, Trade in endangered species, CITES
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° CITES, “Interpretation and Implementation Matters: General Compliance and Enforcement: Compliance matters”
National Ivory Action Plans Process, Report of the Secretariat, Seventieth meeting of the Standing Committee, Rosa Khutor, Sochi
(Russian Federation), 1-5 October 2018 (SC70 Doc. 27.4 A15), 10.

' Wander Meijer and others, Demand Under the Ban: China Ivory Consumption Research 2019, A report from
GlobeScan Incorporated (Beijing: WWF, 2019), 30.

" Resolution Conf. 10.10 (Rev. CoP18) para 3.

2 uansgnuilaziinderinail wu nanssnuannsvinseldvesngdslumsuendsiinudedy Nondh Nuchmorn and
Surasak Boonruang, The Ivory Trade in Thailand Options for Decision Makers and Stakeholders, (Bangkok, Final Report
submitted to WWF Thailand: April 2018), 35, 101.
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" U.S. Agency for International Development Wildlife Asia (USAID Wildlife Asia), “New Study Highlights Beliefs in Bid to
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8 Anna Santos, Thitikan Satchabut and Gabriela Vigo Trauco, “Do Wildlife Trade Bans Enhance or Undermine Conserva-

tion Efforts?,” Applied Biodiversity Perspective Series 1, no.3, 4.
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# Michael Bowman, Peter Davies and Catherine Redgwell, Lyster’s International Wildlife Law, 2™ ed. (Cambridge:
Cambridge University Press 2010), 484.

* CITES, “Thailand,” [online] Available from : www.cites.ore/eng/cms/index.php/component/cp/country/TH. [ 10 January
2021]

* Article Il 1 CITES
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" Article lll 2 and 4 CITES

* Article Il 2 (a) (c) CITES

“ Article lll 2 (d) CITES

* Article Il 4 (a) CITES

*" Article VIl para 3. CITES
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ence of the Parties, Johannesburg (South Africa), 24 September-04 October 2016)

* Conf. 13.7, Rev. Cop17, para 1.

** Article VIl para 1. CITES
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**ibid para 7.

*ibid para 9.
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4

online] Available from : www.worldanimalprotection.org.nz/news/myth-domesticated-elephant. [ 10 January 2021 ]
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Abstract

Like other schools of thought, law and economic believe that our rational everyday
choices ought to form a basis of what is just in our society. Law and economic is thus one
of schools of legal thought. At heart of the concept lies the notion that goods/resources are
in the hands of the people who value them most; or those who are willing to pay more to
have them. Its concept is thus consistent with both major schools of thought in jurisprudence,
that is to say, the natural school and legal positivism. The main theory of law and eco-
nomic is the notion of wealth-maximization which, its supporters argue, provide a useful insight
for an analysis of law. To this end, economic analysis of law can be construed as a means
to (1) what is the real reason behind the promulgation of law, (2) How effective is the statute
in regulating human behavior in the society, and (3) what law should be implemented in
practice. This article explores an economic analysis of law as it is one kind of schools of

legal thoughts in jurisprudence.

Keywords: Law & Economics, Legal Philosophy, Economic Analysis of Law
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1-44; Guido Calabresi, ‘Some Thoughts on Risk Distribution and the Law of Torts” (1961) 70(4) The Yale Law Journal, 499-553;
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An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986); Frank Easterbrook and Daniel Fischel, The
Economic Structure of Corporate Law (Cambridge, Massachusetts: Harvard University Press, 1996); Steven Shavell, Foundations
of Economic Analysis of Law (Cambridge, Massachusetts: Harvard University Press, 2004); A. Mitchell Polinsky, An Introduction
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® Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986) at 4-5.

* Thomas Hobbes, The Leviathans (1651).

® Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (1780).

¢ sparnansasdaus Uividaune Suidfesugmansde “manseRdviinalulasidosile winuitnnaswniiFesielifiny
wagidioteraesananiinsiuiu forwduduiym” g Untles $uing, mslszvinguanedaudniasugaans: uuaRnuasassunssuy3iiad
(ngawnne: drinaunesmuativayuniside, 2554) wih 100.
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Fuvielrswgia’ sufivienisidenateilivnua (Rational Choices) vasnuludsniiminensdogoeig
Sritaflenudiiusiungfnssuvesuyed namie uyudnovauswedgdly avtu wyudaednaule
nszvhmila fdeilentsnsssidudeliifnauilidsdiunugean (Wealth-Maximization) Araisteds
fananenanneiarnuisnelavsenalsslevidiunu (Self-Interest) waznould1dn1siATeiay
Weiusgninanguunefuiasvgamanitanudndudeananidiiauinisvesifiassgmaniidu

ANPULLSN

wnAafinaniadesnnuduiussening “nguane” fu “iasuganans” iAatusndmans
amssy egslsnuilivnngudnguiuidaimnuduiudvesngrnefuiassgmansioniFusiuan
fausgaaela tnimnmassaseudiutuignduiugesuunfadngn fenudenleatfuifamnis
YorivuATugAnans o alls (Adam Smith) Smwisinuasugenans Wudhudvgnlugausn 9 finan
fernudiiusseninnguinefuiassgamans lasedu afisieiinsiannasvgiaasiinyslovd
gaaanduldegruasuasidulumunalnaainusimainnisunsnuegavessy yuuewes onu alls
roliAmquimaasugmanifid i fsuansdguisludeunsugialitiosiian Sgvimihi
Iffisensinunarmgisssuionseenngruneyfsssu ngvsnglusuuesuesesy alsdsvimih iy
nseUAMUAlLENTUNTLYINNTT (NQVNNBWNY) YiSeYUNTeYiINIg (NQVNNERIRYY) Mguidinddisen
1 “Laissez Faire” Junquiiifidvinadensinyivuasugmaniaufedagiu ogslsfinu wau
vesesu aflsiedluviisdoouns (Classic) 3o “AnusisAavasmn@” (The Wealth of Nations)® fileild
A1 “nguaneiuiasugmans” (asugaans) Tilaense uedunisedurefenisadgyivlanie
Lﬁii&gﬁﬁ]LLasm‘a"l,ﬂgiﬂmuﬁﬁasumﬂismmj”aﬂqw‘i,ummsﬁ?u

mevdmauivesedy als auuAslmiRGenh “mmildiuieudatiouiieu” (Comparative
Advantage) wouain 3anla (David Ricardo) dufunuiAaiifauiisafusenintanguueiy
wwswgenans uaziduiignnaniddunginasugamans e1ananliin aduduvesifiasugaans
UsnglunudewvesasstinAnaud iy 3esusnfoveaaes luani3e (Cesare Beccaria) Tunasu
dwﬁ”aamsuzy'misma:ﬂﬁaﬂww (On Crimes and Punishments)’ U A.A. 1767 WasNaI1uu9g
LaLsil Lwuwsy Jeremy Bentham) L%‘IENWJ’ILIiLﬁﬁ?ﬁUMﬁﬂﬂ’l‘i%@ﬁaaﬁﬁuLLa%ﬂ{]‘mJ”IE’J (An Introduction
to the Principles of Morals and Legislation) U f.¢. 1789 FadnauouuAniin Uﬂ/laﬂwumdﬂg]%ma
damarangfnssuvesauludiay ngrunemstsiiunisadvednszyhanuiialaeesundunan®® eeisls
fAnu nsAnedfrsegmanslutianaiiang1s WWunsnwimuduiiusssninengmneiuiasegia
Tusefuumana ms@nwiuenmieanluszfuamanauasliiferdostuiasusadinadubedlnl
wazdadildusniduauinidaauaunseiisieang aa. 1960 SuAninihedfasgmaniodiaiu
JUsIIU

" geeBunglu David D. Friedman, Law’s Order: What Economics Has to Do with Law and Why It Matters (New Jersey:
Princeton University Press, 1999) 17.

® Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (1776).

° Cesare Beccaria, On Crimes and Punishments (1767).

' Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (1789) (Reprinted by Penguin Classic,
2014) at 73-74.
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2. TsslfgunguaneuaziAsegaansuianmamedaedanln

roufatnsd a.a. 1960 lutsasnsialanaded 2 aunseifmdeasasy WadayminniziAsugia
ansasslneiitalan (The Great Depression) ﬂ'a’LﬁLﬁmmmé’aamsﬁ%ﬁszzwLﬂwgﬁamaﬂﬂimmm
Ton avtiu SadutsiunAnfndunmsiaumassesiaiienuddy wasdinindfasegmans
Annaindeulmuasusingiegnadususss’ Tnedududd aa. 1946 uslsad qviun (Harold
Luhnow) Baduiingsiauaziirwenasu William Volker Fund dugfeenyuning lsifinnssansi
tnivmsiuasygmaniuazngynoiis 9 lusmfuegiiuvinerdedaln (The University of
Chicago) Wiednsagudnanamsfinwnguanefuiasygamand nanlddn wninendedalnldnas
\Duguénanwesmsinuniviasugmansuazngvanedididgvedlanlnefiinivinisfiide des
AunguuneiuATegmans vanevinu o9 wewie audin (FA. Hayek) weseu lasanes (Aaron
Director) uns3A 1us (Frank Knight) Jasiu wiauuu (Milton Friedman) 151950 TWliAa (Robert Fogel)
15109 Qﬁa (Robert Lucas) Eﬁu w1 (Eugene Fama) 9939 annLaes (George Stigler) Laziows

laseu (Henry Simons)

Tl e 1958 nguindvinsiumingrdedarlndinisdafauriineunsnsarsnguane iy
\AswgAans (The Journal of Law & Economics) lnefiweseu taisawmessauiulsida laa (Ronald
Coase) Aans19158UszalsasudaunguunewivInededanlnifuussansnis Tud ae. 1959
Tralikadeiaemadnnisiddysoirinifaugmansluunaruidos “The Federal Communications

712 FaRAuluInsanssanann’® seuntul a.a. 1960 laalsuindaiauaniaivinissanan

Commission
wggeudeluunANEes “The Problem of Social Coast” Afismilunnsansifisaiu’® wagidu
UnANIMSITMsUNANLUsAi e singrneludaasgmand wasuandiiuindfmansi
iswgAaniianudiusTaiulasiu dolauemsivinisvedlaaemnldnatsidunguiunles
(Coase Theorem) dulgsnsnazlasusnsialuiuaaiviiasugaians (Nobel Prize in Economic

Science)” ngufunlaaazlanasialy

" Ejan Mackaay, ‘History of Law and Economics’ in Boudewijn Bouckaert and Gerrit De Geest (eds), Encyclopedia of Law
and Economics, Volume |. The History and Methodology of Law and Economics (Cheltenham: Edward Elgar, 2000) 65, at 66.

2 Ronald Coase, ‘The Federal Communications Commission’ (1959) 2 The Journal of Law and Economic, 1-40.

© pAnedugludne siiana, nguanefuiasuganans (nganma: dinfinsidifisssy, 2557) 13.

" Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 The Journal of Law and Economics, 1-44.

" Ibid.
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nasuBntuvisiiidnsnadedfiasugmaniusinglunasuvesnsln a19103% (Guido
Calabresi) ginnwiwaztindfeans TuunAmAnN330 “Some Thoughts on Risk Distribution
and the Law of Torts” T A.f. 1961 masmudinanioinfunanudniuiifinnnissersiviniadu
Smsvgmans Tngldaisosdnnuifuguuandugadsiuiiddylunsimunifasvgmansluge
sosnaufielagtu nanuvesisinifmaniuasiniassgmansiddgyraeauldsudvinannunam
MEIYINSFINaNVeMIEeIiny 811 NaIuYeIund lwAned (Gary Becken! 31$m wodLLes
(Richard Posnen)'® uns3A oawasuin (Frank Easterbrook)” Lo.ilalua Twduan (AMitchell
Polinsky)” wagaiu ¥1taa (Steven Shavell)” 1Judu

3. m3amsginguunelaglduaniasegaans

woawa N InwkazgdunumdAglunisudndunisiianeginguunelagldndnnisnis
wisugenansiaveitngunne (uansgosng) Sunulidesannsassuieldlagldnisinseinguung
Tudauassgeanidududesssununivesdinausludiey Tnswoawesuandiiui luvatead
maddudesinnuidenisidennadnsivinlmnananuisdvesdsangean Jevmnefanisvinld
anumaniisauduazninensdu o eglufleveseuiiiiunumvemineinstuniian wienduau
Astilauazannsnaziremaannninfielildndminensiu? uwidedfiesvgmansvemeaiues
Jefasmnuduenmavesngrunememanad Ay 2 Uszns nanfe

o a

Usgnisusn nguanedlaiimuitenaenainiiivisdiruuasiasugia wasdsen1snaes mans

aunlalldngrane Tnsansassgmansiunumadgiavgislidlanguuneundtiu® yuueaves
woaasuansliiuiimansuaziasugmansiianuduiusroiuiazfuegdnda

' Guido Calabresi, ‘Some Thoughts on Risk Distribution and the Law of Torts’ (1961) 70(4) The Yale Law Journal,
499-553.

'" Gary Becker, ‘Crime and Punishment: An Economic Approach’ (1968) 76 Journal of Political Economy, 169-217.

' Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986).

" Frank Easterbrook and Daniel Fischel, The Economic Structure of Corporate Law (Cambridge, Massachusetts: Harvard
University Press, 1996).

? AMitchell Polinsky, An Introduction to Law and Economics (Boston: Little, Brown and Company, 1983).

! Steven Shavell, Foundations of Economic Analysis of Law (Cambridge, Massachusetts: Harvard University Press, 2004).

z f Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986) 11-12.

# Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986) 3 (arguing that
“This book is written in the conviction that economics is a powerful tool for analyzing a vast range of legal questions but that
most lawyers and law students — even very bright ones - have difficulty connecting economic principles to concrete legal

problems.).
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agnslsfiny msesgingmnsludaasssaansiindninausiniodtnis (Methods)
wonsnsfululundazdes wardesihuumAnmaassgmaniuliveanais oi nsiasudes
UseavBnm (Efficiency) Wiel¥iAn “amziiifian” (Optimality) vi3enisidenatnedivmma (Rational
Choice) FannAnssuuywdneuausssiedsyilauaziisitoatu “duyu” Cost) maaswgmanslumans

v
v

16 Wwiu BeeSuelaeduuulened
3.1 UszanEnTNWABAINERASTTUNILATHIANEAS

Twhusaderfumunificnans Jvuasugmaninaniasewesaugiisssy JsazUsng
A1I1ANUYATITUNAUATEEAY (Economic Justice) wiaAiananiAviniieuiu (Equality) vie
N13mgeaNna (Equilibrium) fensuseiunmanesuUsednsnim (Efficiency) a1ananilain
Whvsngveuasugaransisliaudidyfulssfudonssansnmdundndeiliiassgaans
wazdmanignuesinduauazizestu Tnednngmnediulvguesiilonaniadesuszansam
Usziuesiunu mils wienadidessisaznansifiuhdeidesgnnanisuasvanasdls fee
L msﬂzysfjﬁﬂgwmaLﬁ@ﬂ@W'ﬁmmmﬁgmﬁmLLaz%’ﬂmmmsgaﬁiiﬂué’aﬂmﬁﬁunuﬁﬂiaﬂwii
N1599NLUUTEULYRATITUNINI A sruuTaaUTunsnseyiauRanegy L infuuLntey
dindla Tuspmesdwmiuinngvine menwanugissaududosivsziiuduiiawieinssfuame
ailat

Suivie mylsgingrngludaasvgmansialdaiaenzizesiuu sawiemlsuemu
wiliaudAgyivyselosigunseaiannisvesdian (Social Welfare) Aun1suseiiunmal
Fulsyavsam astu maviliAnUssleniguesdsnfensiidiauidonnaifussAninmnniian
FsagneliiAn “amzfimnzandign” (Optimality) lumuasugaans™

ffauendninasiviesnnsialummaaeuussansaiiielugngivnzandigalunis
wiswgmans wazUszanaldiululnnifivsugamans nanfie N15NAEeUNITUTIRUSEANEAINLUY
sl (Pareto Efficiency)”® dsksdomaiawisla wsln (Vitfredo Pareto) tiisugmansym dnideu
Fomnefanmeiislilamsauiulgddaldlaglivihlirusgsdesaunisfdnindiesudauiefio
funmeroufivsiiauAsunlasiu vienanegadeie anumsalivilinayssluivesnenis
diuduldfgemehlinaysslovivosdnievivanasiidu? anunisoflafiegluanimauindu
foldin “ussausyavsnmuuunisle” dreiu® uimndeeudlailuganiunsaldangny Adedivunia

* gA1e5urely Yew-Kwang Ng, Welfare Economics towards a More Complete Analysis (Basignstoke, Hampshire New
York: Palgrave Macmillan, 2004).

» Ha-Joon Chang, Economics: The User’s Guide (London: Pelican, 2014) 19-20.

“ Vijay K. Mathur, ‘How Well Do We Know Pareto Optimality?” (1991) 22 The Journal of Economic Education, 172-178.

 lpid.

* nsdifisnanenaneliiindiniuil maussguszansamuuunsle neliifaussleviavundinuvsensliiinalafinisvesdsnm
Usznmsla nsdiferasuiieuuslenizuuidnmiensreliAnatafmsvosdauduniiou “sunvesuume” dseuiiissavsamie
Fsnuftanunsoliminensitlumandnuusmnglildounslnyigauifasdululd.
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au q Mhlvaulasuatainisgedundnauls teglivilvieudundas aztu afafnnsdiusiuvesdny
aunsaiuIulamlen1sAksaziesuiiofudnsa usasareseralseloviiuasdy nsdininad

158N “N1TENITAVATARNITLUUNLILA” (Pareto Improvement)”

1nwslagnismaasunuuaaines-8nd (Kaldor-Hicks Tests) azussqiioulvleifsae
mMswasuudasmsinassminensviliAsnaneuununnmeazihlusaweliuiauiideUsslov
FuiulunisenseduataRnisuuunanei-sndssonaiinudiudosnioaudila Sunnud e du
Fideuselovd feghaty msianquan@iavesfonlidadunguauitirnudidyludsey 019
vl dgeauniafeusslonitng uifolusslovidlésuduatumimdems wnaniFadu
FIINFIWAAYVBINITAATIENRUY Cost-Benefit Analysis

nqufjuniaa (Coase Theorem) Aana1adnuin® anglddeaunfgiuinduyugsnssusianduy
Aud nsasadeseaiiednwinalstlevtidiumiainsailugnisdnassmineinsiisiuszansam
wuunisTald Taihnsdeassnssuansluningau (iedvdaseunsos) (Property Rights) azi3usiuan
oghalsfinu® fegriinguiuviaaenineduisie nsdifinunsnsugniinls wavaudesth Feudes
Iifvesmuesfiumauluslsveaiiouthu wndoudulussuniulififiiu uasdnutibsdun
Juwhlng donduivgldienudemeiinounivlidetuviiy lnelaaaudlvaldaeluns
iiulsvennunansiio 9 aeamd uarmeniivls fio 1 aeaad do 1 fu Feadeluil

Faudalugl Wolsidenenol WolsiFenenodauia
(#2) (61) gy 1 # (i)
0 0
1
1 1
2
2 3
3
3 6
a
q 10

#ia: Ronald Coase, “The Problem of Social Cost’ (1960) uazdnm sfinna, NUaERULATEgAEAS (2557)

# Vijay K. Mathur, ‘How Well Do We Know Pareto Optimality?” (1991) 22 The Journal of Economic Education, 172-178.

* Nicholas Kaldor, ‘Welfare Propositions in Economics and Interpersonal Comparisons of Utility’ (1939) 49 The
Economic Journal, 549-552; and John Hicks, ‘The Foundations of Welfare Economics’ (1939) 49 The Economic Journal, 696-712.

*! Ibid.

*2 Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 The Journal of Law and Economics, 1-44.

* Ibid; 5Unelu Raymond Wacks, Philosophy of Law: A Very Short Introduction (Oxford: Oxford University Press, 2014)
82.
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vmﬂﬂgwmsjﬂ’zgﬁﬁmﬁﬂuésﬁaLﬂurgahaiumwmﬁamm’fiLﬁmsﬁumﬂ%ﬁmuLgadﬁiaﬁﬁzﬂimu
$1uauh aviu lususeswesauisshuedowdsfanaiidesine (Price to Pay) lumsifiusuiuh
wazAndemeiifisdy waryarveaiefifterldifndustila mndlddelumsiidire 9 aoaans
fandmineiu audsshasdeniisraieiunmumsegnnihdidemeiiasdeseudinunanading
winudeehgouldideniiasihalsimnardulmmaunuiideselidosniidsida®

oghdlsfinny Sffivaitufeuarlidiuseiunsimdniassgamansunusuldfumsiinses
e msvlAiAnasfiananduaufiewaniuaugisssuvidely wazyszifiuanuduen
Humsagiiounnudesnmsvesgaunsaliuunmaaivienuien uasisadeatuaugfssauegisls®
ladnusgdnsamlumaaseganansazneliiinanuefsssunseld 151e13uealadn n1sduasy
Usdvdamlumaasusmanisieiiunnudussauliundiny UssdvBamuesasvgmanituaiiu
yRsssuvesdimansiinnuasnadosiunasiidmneiduaiudatunas du®

3.2 woRnIsuvaNywdnauauaiausegslaalitinaulAsgege

nsidenegnsfiivapa (Rational Choices) vasnuludinuiinineinsilegegrsdrdniay
duiusiunginssuvesnyed A191 n1sidenegslivanadinandlynanefsanuaumnauns
wuugemad wiidunslivamalunsideniiaussmouderufisnelevieUsslovivesnszsiaiudy
(Self-nterest)” agifu uyudnevauasiodsgdlauazindulanssyinislafvalanisnszsidudeliiin
aulafedumugean NnuLLesInaINgAnssuvesywiTineuaussiedsgilaiufuiteatundnnig
MaAsEgA1ans 3 Usenis nandme 1) nguesguasd (Law of Demand) 2) uywdilinanani
\iswgAans (Economic Rationality) uywed3siingAnssumeuaussiodegdla way 3) meviliAnaany
ﬁ"qé"qqqqﬂ (Wealth-Maximization) e5uneiléail

= o

Usensusn ﬂ.;]"uaaaﬂmﬂ (Law of Demand) deduiudiuiiesa (Price) uazyTunm
ATudeInsAuduTeUIMs ey ondiegnaty frsandudiveadeituluaniusn 100 viv
suzfinmaudnieussandueglusaiiu Mandefazunsdudn 100 vm dmiuduslaedsdma
IuslngoummadeniioruilnaduidoduunuionnasiureutiosniudiuiFesniadosnd
sfisnt egdlsfinumsiinadudidotufvgeduildmnemuiduslansiiludendudile
sindunaunuansly §uilneduonndsandentodudndoffmnanauiy esmndudiiioszay
duliioraunuioNlfuiagiinaiidini sazifuilaausneesaniinunsdeduduieh

* Ibid; e5uneludne siiana, nguaneiuiAsegaEns (nsunme: dinfiunidfsssy, 2557) 14.

* Raymond Wacks, Philosophy of Law: A Very Short Introduction (Oxford: Oxford University Press, 2014) 82.

* Unllea fwing, nMsiwsginguunedienaniasegatans: wulRnuazdssaunssuUsaaml (ngamws: drrineunesuativauu
48, 2554) wih 88-89.

*" Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986) 3-4.
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wazmmadenlunisuilnaduddevssiandu dudssvburiesmssmandunaunu nsdids
namuansbidiuinsevesduiiinadenginssunmsdenuslnadud uazmsuslneduiussanie
Hrgouanas® wnAnssunisidenuilanduidanarndulumumdn “anusisfagegn” (Wealth-
Maximization) nanafie uyudazidenyinadaiivilimifnanufisnelanniigaiase

nnvesgUasiilidrinegionziFoswesduddingnn udenauiuldfuaniunisaiduldidu
o113 AInedsunaiuiliduifon deudsmadosennisamefeuiouresindnu e1al38nns
Tazuuuiineflodfindnnusenvesindnw wudeiutunsduesiiilng enananldin masulng
mqmzyﬁamﬁﬁ;;J"ﬂizﬁwmmﬂﬂlﬁmwﬁﬁlﬁudé’qmuﬁq Azt Masnemiegie “sn” fidiny
(39 Anfunsnszvhenafin nadidinanthlgdeaUvesiniasugaansiiin mndulnsliudniy
gavdsmansenuserulululdfinsgyhanufianiergianas® egrslsinudingsdiaududou
wnndu iy we 0. liveu we 9. uasdsvasdarlunandaaniiuvesus 1. wiue n. neud
TnuilaauAruiaanaumindnuUszssnangrneena Aensusemstin wie . Judendlay
gy 2. Twlanuisenuduads we n. addludeUssanangrneeig wasiisudesneiunis
nszvhanuRaledonnszvhanuinegeiimgaatnediu wie n. aszdennundaniiuresns .
iieneuaussiemufianela nieuselomigianuasauies

Uszmsiiaa aywdilivmpamaasugamans (Economic Rationality) sywdisiinginssy
novauswiedsyily avtunniedisuilnadoBnsginnslafielildmnufionelavioUsslond
voIwsgean duiuiedudiiohenafianuunndstu dwsufradehouenameiionis
vinliAnmlsgean (Profit Maximization) snnndnazifuiiesnsneliiAnyszlovigean nanfe
funeidiehonfiasanameduisssnisiuunanfifudeinfunaissede hisindnld
waznanldinddiiohisdonmedoitsunlsisnimu weawesesugliiiuinsnssriiluma
irswgmanidiidunuane Sudusunuiiinannisiisudilifminens viegndrinnisidis
nwens 1wy onedundnensitlifisndn nsdhdsennaddigndiiauarlaifieen azdu fu
ninensiignirianisidide udeilegedsdrifavieislianunsondndudvdeuinisledsdiduny
Fonin “dunuandelonia’ (Opportunity Cost)® fegrsvesiunuadslenaiiiulsdnde
nMsvhauty (Housework) fidudnsegrsiidufanssumansusia uaslumaasugmansiseus

£

YU win1sviautusananazidunisusuliuanalunseundisduniswasiilaiin1sanea1sng

7
Afldunu Tnedunuisnanfeduyuandsleniadimeldainnsdeswnienudiu o9 Tenaiazle

913nuazseladannnimsyhnutiuildnelnfnseldla 9 e wilunienduiunisnsgyinung

* Ibid, 4-5.
* Ibid, 5.
“Ibid, 6.
" Ibid, 7.
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agsenaliifdunuandeloniaas fegnaty msuTnaRuiuay 3,000 v Fadumsuandsu
Fuanyaravilidlugdnyaraviluarliiiyaraiisufuinudnanauwidens AdeulinelmAndunu
adslonmaudetnsla mMswanasudusunusnaiduisimsansiunslunssesiuiu 3,000 UM
mammaﬁu’%ﬁmL'Euﬁhmu@“&ﬂa'n wazludfingrunalunisdesiuiu 3,000 mﬂﬁﬁu%%’uﬁu%ul,mﬂfu
nsfifana1 AN “Funusienuies” (Private Cost) 1NN “Auyusiadern” (Social Cost) AUy
sedsaufunsanveunuiiiivesdiny vagiidunudesueadufivsmsuaniasunnuiadsnin
ynnanislugynnady

venanidaidununsssaniilifnadeFesnamieUinamedufuazuing fumu
fana1iSendn “dumuan” (Sunk Cost)? niedunuiidisluudnazlsiimaienndufuanledn
tiaswgenanslnsunisiunand “Suuussanildaniuduiefesmuanisdadulalueuen
ogdlsfinn dndfmsugmanisulrtiemeauesilidiui dunudindninasenisdonsdaduls
vosauluTinUssirfududentu feghatu wmnduyulunsdnsuiuimanaindumdne @)
gl 1,000 poaas usduAdanaruduaumifuslnalunaindufiezdieliifioaud 10 aeaans

I I3

AnAndumAnanfdenduinzglusin 10 aeaans inndeningengadeselaluiag®

msusulinAnFesiunuaidslonanlifunsseniuunnglunguiunlaasulsastneiu
FaauoluFinadedifunuuisesnafntusewinensvhganssuianevie “Fuussnssu” (Transaction
Cost) Badudunuiitlfiintuanmanandudvidousnislaenss usifedestumanandouaniden
dufuaruinis windurugsnssudugudvienisigsnssulalifdunu anslunswdduvesynaalaily
dvdTingmnegeniuiivesdvsiavsfazlininddudsnanoiafiann weawesondeds nadl
inwasnsvundiavafiaz i liienansinunsvesnulsigniansannussmelivessaluitis ausdin
HyranIsnwasAuYY 230 Aeaa1s wazglunaialisian 330 aeaans yad vsedilsvesiiuna
nsinuAsIasity 100 aeaad vaziidunuvesitnsalilunisfiafueiesgauszniglnde 110
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Abstract

Whistleblowing is a mean to combat corruption challenges. Whistleblowers, who
can be both persons from the private and the public sector, blow their whistles, thus
exposing corrupted behaviors for good governance. In the private sector, whistleblowing
also reflects the company’s corporate social responsibility (CSR) which manifests level
of corporate transparency. Nowadays, whistleblowing in Thailand is separately and
unsystematically legislated in several Acts which have showed lack of efficiency in
whistleblowing system. Consequently, means for improving the system should be studied.
Under the research, there are four efficiency assessment criteria: incentives for whistleblowing,
coverage of the protected disclosures, whistleblowing procedures, and reliability of the
reported information. This research concludes that the incentive is the most significant
factor for enhancing efficiency of whistleblowing. In addition, laws relating to whistleblowing
in Thailand should recognize whistleblower protection, remedies for whistleblower, and

concrete rewarding scheme.

Keywords: Whistleblowing, Whistleblower, Anti-corruption
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5. ABE1NTUANYINITHIWUIZHE MUA19USTLNA
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5.1 dawmilow UaLnilauvaIngmuefgIiuNITHILUIZRATDILABLUTLAAINITORUS
sonilu 4 Ysznsdulaun

2 N. Marie Meyer, Le droit d’alerte en perspective : 50 années de débats dans le monde, AJDA 24 nov. 2014, n°39,
p.2242. ; Protéger les lanceurs d’alerte, [Online] Available from: http.//www.larevuecadres.fr/un-droit-sur-le-fil [6 mars 20171, p.
2 ; Lanceurs d’alerte et Whistleblowing (fr) (uk), [Online] Available from: http://www.droit-du-travail-anglais.com/ [6 mars 2017].

2 The Department for Business, Innovation, and Skills, “Whistleblowing: Guidance for Employers and Code of Practice
Innovation” 2015 [Online] Available from : https://www.gov.uk/government/uploads/system/uploads/attachment_data /file/415175/
bis-15-200-whistleblowing-guidance-for-employers-and-code-of-practice.pdf [28 Sep 2016]. ; National Audit Office, “Whistleblowing
disclosure” (NAO, April 2017) https://www.nao.org.uk/ ; Employment Rights Act 1996 ; Public Disclosure Interest Act 1998 ; Enterprise
Regulatory Reform Act 2013

* David Schultz, “Combating Corruption: The Development of Whistleblower Law in the United States, Europe,
and Armenia”, International Comparative Jurisprudence Vol.1 Issue 2 December 2015 pp.87-97 ; Roberta Ann Johnson,
Whistleblowing: When It Works- And Why?, London: Lynne Rienner Publishers (2003) pp. 118-120 ; The False Claim Act of 1863
; Clean Air Act of 1970 ; The Foreign Corrupt Practices Act of 1977 ; Commercial Motor Vehicle Safety Act of 1986 ; Comprehensive
Environmental Response Compensation and Liability Act of 1980 ; Department of Defense Authorization Act of 1987 ; Dodd-Frank
Wall Street Reform and Consumer Protection Act of 2010 ; Energy Reorganization Act of 1974 ; Fair Labor Standards Act of 1938
; FDA Food Safety Modernization Act of 2011(FDA Modernization Act) ; Federal Mine Safety and Health Act of 1977(FMSHA) ;
Federal Water Pollution Control Act of 1972 (FWPCA) ; Longshore and Harbor Workers” Compensation Act of 1927 (LHWCA); The
Commodity Exchange Act of ; Occupational Safety and Health Act of 1970 (OSH Act) ; The Act to Prevent Pollution from Ships of
1973 ; Safe Drinking Water Act of 1974 (SDWA) ; 1936Migrant and Seasonal Agricultural Worker Protection Act of 1983 (MSAWPA) ;
The Internal Revenue Act of 1986 ; Sarbanes-Oxley Act of 2002 (SOX) ; The Whistleblower Protection Act 1989 ; The Dodd-Frank
Wall Street Reform and Consumer Protection Act of 2010

» Pariment of Australia, Whistleblowing in Australia—transparency, accountability ... but above all, the truth 31
(2004-2005) ; the Corporations Act 2001 ; the Public Interest Disclosure (Protection of Whistleblowers) Bill 2002 ; Public Interest
Disclosure Act 2013, Commonwealth ; Whistleblowers Protection Act 1993 (South Australia) ; Whistleblowers Protection Act 1994
(Queensland) ; Public Interest Disclosures Act 1994 (New South Wales) ; Public Interest Disclosure Act 2012 (Australian Capital
Territory) ; Protected Disclosure Act 2012 (Victoria) ; Public Interest Disclosures Act 2002 (Tasmania) ; Public Interest Disclosure Act
2003 (Western Australia) ; Public Interest Disclosure Act 2008 (Northern Territory)

*Tan Pei Meng and Ong Seng Fook, “Comparative analysis of whistleblower protection legislations in England,
USA and Malaysia”, African Journal of Business Management 5, 27, 9 November 2011, p 11249.; “Adequacy of Employee
Whistleblower Protection (EWP) in Malaysia”, IPEDR 5, 27, 2011, p V2-30. ; Companies Act 1965 (CA 1965) ; Capital Markets and
Services Act 2007 (CMSA 2007) ; Whistleblower Protection Act 2010 (WPA 2010)

190



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

1 “Fudnuizua’ AlTUANNANATENNUNYMINEYDINA 4 Usene MuneAduda

Audsuzianiluniassuazninenyy uwillanuwanseiuluseaziden

2. NYVINEYRINY 4 Usena lafvunesdusznaures “wizua” Lilagfiansanain
“dlovm” wio “AuuautR” uenanil mnugndes Anuuldelie wavAugaInvewIfudLuzLaide
Judefiansandrdyuesmsudauizuasnme

3. “YUABUNITUIUUIZIE” TULADIATOUARY FIESULTLUIZLA NTPUIUNITUDL
WA NIEUIUNMTIANISAULIZLE ARBRIUNTANATLILUIRLANTANUTAIY Way

4. “MIANATRIRKINUZUA” ﬂ;]wmaﬁumﬁgq 4 Uszimnalinnuddgyiuuseidulg) o
vosduiiluansuszidiu fo nsdursesfudauisuanndunsefiazldsu wu madnde viems
nszshmssuliifusssulaedgnudauizua man dsznsuds wagnsimuaumsnisidersiang
Feme eiluszifudfgfenisinnsanuasimunandemenasnsuniseenddduiiiaduases
Usglombvosfudaunzuadnusznani

@

5.2 dasine vdninasmangrEnewazkuU§URTILANA0 4 Ussimalined

Y '

1. nguuneanswetaninsteUstlevivesspduddguinninninugasnveuds
Wzl NaIAe ﬂgvm1aamwmmﬁn{lﬁﬁmmﬁlﬂuwﬁ’mzﬁﬁLﬁ'mﬁ’wﬁaﬁmwﬂuaﬂﬁﬂiﬁﬁuﬁam
Fosnsudasuzugly (Enterprise Regulatory Reform Act 2013) Fsléiinssniteuluiesauaain
vosudauizuaiisly neldfnfudouludomadametoyafifulslonidomssnnd i
liiAnnseusuin msuwdauizuaiivoudmenguungenafaanmsidagudsuzuaiianudy
Ustndiuggnudaunzuauazdsnalifuddlauusslovidumlvluvasifontuils Ssmmngune

Wudennsddnardunisudauizualagliaasn

2. QVINEANSFoNI3NT dNsngrunenaafifeIiunskiauzkaluniasy (Whistle-
blower Protection Act of 1989) NMAMELNEINUNITUINUIBLALINIZLTDINUUAUTELANAINTTY
Yauonvuduilinsudnusualuansgiiaunseunguwazausanaulangreinsidnyae vy

o w 2 A& v 2 a o g Y %
wnnzdmiuuslssunidudedassduluendnualld

3. nguaeaniusigoeanside Junngvanediueniusgredalaudiniunisud
LUW%LLaluﬂﬂﬂ%’g (Public Interest Disclosure Act 2013) uaznishaiuzialuniAwnyu (Corporation
Act 2001) Frewmgitiugiuanufanadfeanslunislienudueses nadeaen wasnsliasta
vosyanaly 2 naudigoudaruunnsaiu

4. ngvEnganiusiiady aulaamueginsingrunenas (Whistleblower
Protection Act 2010) Aivauven1sudaunzualuninsguasaiaenvudilimeiuluatuifen

191



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

6. NAN15IY: ATITINITUTLEUUTLANTAINVDINITHIWUIZE

TunsuseliudseanSnmusan s suisaty druusn sududeaihanudilanesfuinue
nldlunisuszdiunou (6.1) udrRainnaeiainanluiansaUsenauiufidinuas MNuARMAITD

Y

fta (6.2) WielUasuidudssdnsanaesmsudauizualuinedian (6.3)

6.1 naaNI5USTIUUSEANTAINVBINITHAWUIZIE INATANET WUINNURNITUTELEY
UszANTNINBINTUIAUNIZLEI P DIUSENBUMELNNT 4 T fasalul

| v Yy o ¥ a ¥ a P =
naeidan 1 mMsudaunzuadesiinisgslalitinnisdesnisiazudavizug delseneu
AagesAUsEney 3 Usen1s duldun nslunduasesiiisane n1sliundeienariiunisiunag

M3du 1 uarnshiseiagalanduguvestuduuuuagsuuuusy

¢ v o v vy a4 A ¢ v o= v s

wnagidad 2 wiznadilddendubesfinsauaguuselevisasy JaUsznoudined

Usznau 2 UYsemsdulaun nislinasguaznaaensuilonawindulunisudauisia wazn1seeusy
Joyavnisesinedivysslerassae lasliasidednin

wnaaidadl 3 nszurunisang qlun1siu Sams warldiunzuadesiinonuazadn sanda
wazUszvrwudngsld desznouseesduszneu 3 Usnssuldun fiuudauzua (esns/meny)
Afanudaiay szuunsudauizuaiiazain 510139 uarduIBANNETAINABRUTLUZLA uaY
mMsdansuzuafstinminuizuailaduudsdldusslovildunnian nsussaufussriamhsa
Suudsuaziimihflnemsaeafudeyasanan

neitan 4 wiznanlasssdndetanaziluldlnase Fausenounlvesausenay
aoaUsen1sdulaun udnuizuaienulnafndudeyaiiods wasnisivualnsindudauizua
lidayadulunalagnu

6.2 é‘n";%i’ﬂLLaxqu’iwamamsﬂszLﬁu NTINTTUTTIUUTEANTAINTBINITHANUIZUA
ausENsgni AT e sUsinanaagUtesesdszneudes dduusiasinurionafiesiusnay
2 4ot 3 dethanntiosunndsty wasnasidelafiodnfithunuienmuannseussansninues
maudaueuady AeededdfumsatuayunouiuvieBiudunnidTass g datmuntu 3 sz
fefu fe Ysznsusnnisldaudnmsifuluadiewdusite Jsenmsitaesnsldunngmane
Anadszmamduiatia wagdsensfianunisldunuaninudaifuainnisseauaandiuuagnig
UspnteFuilsruAnduiadin uenaniuds enahlldenilFesadugusssy Sudiuh “inasi”
usingtareIgnimuAAe il

1. AuATEAUNINTIGA (S2au 5) vaneda (n) nsdlinauaiilesduszney 3 do uagusing

v
o 1%

¥l 3 Jegativesdusznauldasunnde uay (v) nidlinauiiliesduseneu 2 do uazUsingind

e
L)E

n 3 Yefiganisesdusenauldnsunnde

192



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

2. ARUASEAUIN (SAU 4) nueds (n) nsdlineillesdusenau 3 9o wagUsngIeiag

% Y a 62 L3 ¥ ¥ A o dyn./ Y a 6= 13 ¥ v a
m 3 ﬁuawqaummﬂﬂﬁxﬂaﬂm 2 VB NIVAYIN 2 °ZJ@WQQUENE]ﬂﬂﬂi%ﬂ@UvLﬂﬂiUVJﬂGUE] hay (V) NIad
o Jo

nausiliosdsznau 2 9o uwasdningiidin 3 defigafesuszneuld 1 4o viesttn 2 Tofigu
feesdusznaulansuynde

3. AMSEAUUIUNAN (86U 3) maneds (n) nsdlnaeillosdusenay 3 o wasdsingi
fi¥n 3 defigaiifeesdusznauld 1 4o videiidin 2 Fofignitosduszneuld 2 To uieidta
1 foRguifvesdusznauldasunnde ua (v) nsdinamidiosduszneu 2 4o wardmingiiidta 2 4o
figaifaasdusznauld 1 o viedittn 1 defigaifvesdusenauldnsuynde

4. AaASEAUM (S8AU 2) maneds (n) nsdlinailiosdusenau 3 1o wazdsngiddin
2 YewigatiiivesAusznould 1 To vSeMain 1 Yofigauiivesdusenauld 2 Jo uar (1) ndlinauidl
23AUsENaU 2 do wazUsngIiiin 1 Jefigariivesdusznauld 1 o

v
o

5. AANSEAUANIN (S 1) vaneds nsalinauniilesduszneu 3 do wardsngiddin
1 Jafigauiisesrusznould 1 do

v
v Ao I3

Tuguwesmdintesndeedinisimviue “dwtin” Tnedndnnisead

1. fTiausn Usznousiy onasaelvednuiy 5 @y nvuadmvdnli Sevaz 50
(ARnguenansna 5 ativ) wazenasn1wsneussmadIuIg 9 iy Mvusdmdnlvissas 50 (An
NFIUVBUBNATA 9 aTu)

2. it iafians Usenaume ngranessseing 4 Ussme mvustvtinlviiesay 100 (An

NINFIWDNANTVDINYUNBT 4 Uszine)

3. fiaiiany Usznausie anuAsiuaIndiununasy dvusimilnld Sesaz 50
(AnngudfiuansauAniuimun 18 aw) uagAnuAniuIINGuUMALNYY fviuntminl
Sovay 50 (AavnguiTiuanseuAniuvionun ¢ Au)

6.3 Wan15338 MIUsTiuUsEAVE e suTsUzRad R sLEnenALNAA LA T LA
14 TnvagUudunasitodt 1 seulandyndd e vl minuazauimannduasiioulmiiuienmnuddy
wazdudufiazveliiAnuseansamvesnisudauizuasnniigamniluuiuldfudunngmung
dhunausiten 2 uasinauritedt 3 fthuinuazaumlussiuladeiuiuedfuneasBusasesdssnoy
namifte nasitedl 2 asduszney 2 Beamsiudeyaynides novlandiiin 4 deain 5 4o feldnd
wadndoglusziuiinmhluldgouvinliAansifinyssansnnveansudauizuald waginausived
3 peAvsznavde 2 iFessruunmaudsiuneulandyniitnisdoidutefansandidylunisdia
UsyBvEnimvesmaudauizuaduiu dmiu inuvided 4 dufiwiintesiigadeussanininues
mMaudaizua naviiy esuszney 2 Bodvwdmiuudadie meulandiidta 4 doan 5 4o fine

193



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

ouuldiniuedesdiodniunisfiartrefudssavsnmomiaudavizua edlsfinm aruda
e Tansanuillidsadutunurided 4 nduinatesiiandoioudsutunuridedu
SuhlFmanluldifulszansnmroamsudaunsuaeavildnmeldifeulouasdesiimnsssns feil
whagUldiueTesiofiagyild “maudaunsuaiiussaninm” duannsouddldeondu 3 seiu fe

sEauINiIgn 3 4 Tolaun
1. msliauduaseudsunzuasnaiisanenwiefmiuiwaryanaduduuing
2. maBmeguisunzuantasunaiieduduidennnisfinuldlideyadsuduunzua

3. MafmualilinsheRuauuussiagentienseiuliianisiiausinlunsuisuisia

4. msfiszuuiundend dean sIndy dhdeie lnelimAnniszsedudiuzua uazlany
Uaensesemiuds dongdlalifudsusuaadnsloneelifoyasuluuzua

sgaunn 1 2 Talaun
1. nMaudsunzuanisiudeyanniseaiiolisgldunTdayasululsslosiuniian

2. Feyanlduniusoaianugnses dyannuads swtinsmuuainedmsunisiideyaia
= o W Al Y = o v &
Judunalndrdguieliliundsuadnsludedl

szauUunans i 1 Jeldun ssdnsTuudsmsiianudaay a1ssaeidnlakazidntaled
naeAIUAsHNITYTANNsTIiuieliiAnn1sdwtedeya sulundansihdeyailasuudsdluldlviin
Usglewilsioansisaliunniignogneuviase

uenniuds malinsuudsdoyaiafiiudomesniadguasiontuagianiienine uay
s azuatuzuaiudsodiaalndiatuiiofuduisnugnioswesdeya
fudadudosiuty foidutoRnsuniliuesduszneutandosillidsmadenafsssavsnmuesns
wsuztanilatn

alls namsIFeAnanduamsaiaueluguuuumslanwioluil

194



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

P ] P
v Ho v Ho o o

AT 1 TR 2 f3n 3
nauRden 1 Sowaz 72.22 Jowaz 100 Soway 68.00
useqsla
89AUTENBU 1 ANANATES v v v v v
03AUSYNOU 2 N5L8EI87 v N v v Vv
03AUsYNOU 3 AuUuseTa v v v v v
nausided 2 Jovaz 22.22 $owaz 100 Jovaz 26.30
AIUATAUARN
asfUsyneu 1 Sguasionyu - v v -
aeAUszNay 2 SuteyanniFes - v v v v
neuaidail 3 Yoway 21.11 $oway 100 Youay 58.33
AZUIUNIT
23AUSENBOU 1 D9ANS - v - v v
23AUTTNBU 2 STUVTULA N N N N v
23AUTTNBU 3 MTIANTLUIZUE - N - v
nausided 4 Sovaz 21.11 $ovaz 50.00 $ovaz 12.50
anundedavastoya
aduszneu 1 anulndtniudeya - - -
03AUsENaU 2 Inwdwsundadia - v v v v

eldnanisusziliuinsdiunds Thiwansussiduinamadisuiuteyaideaia Tasnsnge
disumansUssiiulfRntuuuguteyaiifdnuusuasUssaniilioglussuudentu silvinanisasy
o19laifinnudmau wiudiasufosdndiy uwinszdumnfiesesiludnuddndesudy aadatsus
Tambsanuvesszalng mhonuveseUssmeanazszrinssmaaznui naside 1 3oause
95la 1nawite 2 BeseuAseuAgy wazinasive 3 Besnszuiuns gniigautainduieiesde

o

z{' Y a a a % a vao &
‘1/1%‘V]’ﬂ,‘wLﬂ@ﬂixﬁﬂﬁmﬂummﬁ]qL‘U’laﬁLLa IG]EJLLEJﬂWR]’]iQJ’ﬂG]@W

°o v v [

1. MeatAvesszmalneuazvesayseme Tianuddyiunissensudeyasuduuizua

17
v

annvate wagldasiinsdrdawsiamedegauislsenn el erafinandedullvgmuiidy Bainis
Suudadoyaunitle Adeululenalunisfisgazdndmeinssunsnasaldunwintu Snvisdeyadisu
udamsladunismily ldasdrianssuudaanizneigrsenaenuulrinu

2 adfvessundalneiduanuddyildldfinisnanddudiuvesadfnausenaludos
NSTUINMSIANSAULNZLE TTades Szuufunds waznsdanisiulunzue mﬂﬁgﬂaaqd’mﬁgﬂiﬁmm
dduddeniliinnnirdeyasuduuzuaildsuudduldlmanusslovdnniigatues nsedy
adRveslenduaziaglunisnanisesiuszneuites “esins” Jeerauthlaliindhdoyadeatifileinun
1#31AssratuInanmits uviossdnsiuansnety suiilhiAanisderaudmnudenles
N1sUTEAIUU LLa3miyjim'}mﬂum'ﬁv‘mmiwdwaaﬁﬂséﬁu Fadu mnfimssndunislidan
fotlaueuasdefionilildsnouludeiifugu nanie nsiivssavsnmilduturesnisuds

WELADN @R nianIe

195



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

3. adammeUsmalinmddyuinduliunnggudeyaidnivlaemsnuvesUssmealne
TuFeausagsla lnslamzdszifiuFes “nmslimudunses” uaz “msliduuy” fedndugaiiuiiesdns
waranSussnihsssmeanazunnReniiduededioddaiivsthindinisidusuvesaindndany
Tumsudaisua feesdusznaviaesteiiuandiifufnuaonds waznsdifinfidudniae
wiieuaglalidayaseidle 1'7i'em]ﬁﬁmaﬂizwuﬁaamummﬁgu mnusidudesdidetnsndudei
dieustlowdasnany wendleifudeidud 557 Adudulunmadiduases Snsesd “Uselomi”
Tunsgslaegnadususssunaztaiau dsheearu mslilunouuny Wetelunsdnduloves
niutoyasudunzualunisiiazeeniuandssng q flenaifatu mnauldinuzuatuudste
mhswiiRedes i miﬁmamiﬂimﬁummmLﬁauﬁ’uﬁa;ﬂa@aaﬁamaqﬁu’ﬂmLLames:mﬂ

v
ansaualei
v a aal v a aa 1
dayateatalng JoyadeanadnsUssing
sy o
inauidad 1 usegela
23AUT¥NDU 1 AUALATON UszAnsamnisudsunzua
2aAUsENay 2 nsigenen liunngdoya livnngdoya
29AUsENOU 3 AuUusea UszAVBnmnIsuaa Iz
inauaidad 2 AuATIUARY
29AUTTNOU 1 SFuazionu UszAVBNMM U B

<, v v =
0eAUsENaY 2 Futayanniaes

¢y o
LNQUANVDIN 3 NITUIUNTT

93AUT¥NBU 1 B9ANT Livsngdoya
29AUTENIY 2 SEUUSULDY UsgAnBnmnmsua sz IE , Y

; » — ” livsngdeya
99AUTENOU 3 MITANITLUIZLE UszAnSaImmIuisuIzLE

¢ v o oA a v
LneuNvan 4 ANULYDODVDIVDYA

3 T
29AUTENDU 1 mw'[,ﬂa‘vmﬂwau“a

aerUsznou 2 Invdmsuniaia lsiusngdeya

wanNNNsUIHANTUTZUNRNTIgUAUToyaIdadifnag Wotman1suseiiudananiun
nageuiungranekarssilsuineItesiunsidsuikavemibsnuiliieitesiunisdasiuiag
UsuusumsasavesUsewmelng vie V.U, lngnsanud

dfhaw U, fiefesfleftegiilmAnussavsamausifuiauzudlussduanniign 3 e
sy nanfie “Msfuases” “Madeien” way “nsiauun” ui Uue. Snanudaauluussdiu
Werfuszuumsiuudaiidesazmnsnds Whisie wazlineliAnasedefudauzuauiuld
SuptwgdalifudauzuaataslafiarlideyauasfoduidYanisinansiduannsoagulaiudu
nalnddyflagviliiAnusransnmueansudauzudlusedumnniiandg Tudunamiviagyiliiin
UsgAvsnlussduanndu 1dun anuaseuagquuesdosduduuisuaiiaziuuds waznisiinaln
tredanstudeyalifoyailldsuutdanugniomasansoiluidldnsody vingidingransuay

suounldlansvservuetuliiie U4, Inewmg wivnn U.4.9. aunsathundsulslaluniasey

196



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

Suazviouliiuisnsvndinguunevieszdeuidaauves U e Snmsenudaaulunissuuds
Joyaduduuzuannuszinn eliinaruaseurquuazlideinsiduiulselovisesgunian

uenanil nalnidesnszuiuns osdng sruunsiuuds wasmsdansfuiueua ufasdu
Houlvfiaziioulidiudsssnsnmasnsudausudlussduuunaaiiy uwiftdeindueiesde
d1dny mnueslunmsn) deusyavBamussnsudauizus Ssmsasungrunouasseidouil U,
anmnsnthanldlumsudaveua fusingdndn indesoduiiunngiienian surilmindaselulda
vnmsaiiunuves U, ifersdaauluguuuuiBnismsiuuds avysannsiuesdngeng
sufanszuaunslunmsdamsnzuaiiliudauzuadfds fagvouliiufnnidoyasudy
wizsalUldauliase wardifudsuzualaends ferevilinszuiunmsudaunzuaiauszdnsam
dinnulé

7. YaLduDLUY

MndeyatamunanIIUszInaNaAuAeY “UsrAninmuasmaudaizua” lulssmdlne
Tunmsulldin ngmnewazuUfiRlneanmnsanoulandumsmssudunasifiunmsudauzuad
ulumumdndfmansuazannaseusulindsziu Sdehmaudausialissdnsamuds uinseiu
Tuanmenudusiaiadmnuiimgladsumngtediersiiuansymifsiuduiauzuatulunsiu
udauzuaremisuuws antunsafluuesioraiaannisiiimsnisdudaaiudud
Linoulanduasyanafiazudauizua ludosiinssanuiulaiozldunisdunseseaiivane
paenTurNRuATiyldFUAmsULULanfUNsdsstelunsliteya wenanfudaruduonnm
wazddshelunasivaznalns 9 entunsudauzuafiduusaiuiiiinalaefiasrilisuounsuds
wizkafisdudndiunieine fiiud waasunmsfinuanansosiruadeiuougld 3 Uszmsderiu
A

7.1 Fowauaideuloune fenaduunidy 4 degosldun

(n) anudndulunisysannmsunnguuneifieguduasiillenifesiunisuduuizua
Tiflauduenawlidaudsiuisluduvenionuazguuuy nanfe

(n.1) Tughullomduazdosdiamudaauly 4 Ussinusiudu fie Useniswsn n1sduases

[V '

Andsuiziaeg e lifuIsuzkawasuINsidnUaende Llinsines Unaandegsentunis

fagld3udernuduesesegaiisame uazmniinnnudeeogisle 1 liiasdunszideianas
AAndundsnnldldumsnislunsduasonds viearudemeiiiniuannslduinsnianisli
ArwdunsadldiuiasiifinufidesfimaBeigidusuiduitu wu mstieandems viems
nspviuaz/MIenmsaaliunseyiinisedidle g wu nslvsundudyinuludmnefinandaiivinilunis
samhaufuldely msliinsteiinunuanumnzay Tnslavanvean mas udusinsdl

197



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

Juvsgmsiiaes uenainiuds nisimueduuussialasemeseensuildlifindilaeassiv
mslideyaduduunzua Aeraduussiumaladdgyiazvhlissanawnldlasesniidmsaulunis
TidoyaiieUseloviasisue Fateduilemusenisfiay uwasUsenisaavinetiu n13ene 9 ina1ian
& v & v & < o Y sy v vy v | vee
mamtalesiuazdontululagaznin 11057 uasUssrvumludhialane Judanuisuadesliddn
fedunaundensyuiunisiendsiuinduduguassaddgsonnudiiavesnisiisgslisudoyadu
Duunzua

(n.2) ‘Ludau‘umgﬂuwﬁy’u Ussinalnemsasenguanedififenifentunisudaueua
dunsiewzuagidunguunonansiidmuandnnissauiu suagilinnniadauniluufifas
undydRvieuumsfiRidy (nsdifimhsruiessdnsiiuntydAnifedumauianizuaiendes
agudn) viserhluufiRlmiae (nsdifimienunsessinshimedundygAtulssiunsudauizua
Featenas) WeliAsenduenam waznsddaandilaldhelunnfawasndninaeisuiuien
fumaudaueus Gueavesansivetnndng suaznmedunnguddyiieiuaiiinisiduiumes
Uszuludsaulaluogne

pg4lshna ‘U‘mng‘wmauavLLmﬂg‘ummﬂmmimmmimmmamamuu 219ATIEN
quLmuiuwawaqmmmaumaummuamﬂuawaumwLfdw,m LLfmmsmamaummmmaymﬂ
LoNYY maamumumammzﬂizmumﬂumimnaaummgﬂmawawasﬂa Sniannsiuualned sy
Alideyadulumavietadounnusidlasnnuiuaziiliiiavseoiaiinaudemesoansisas

Fuludeulaseaiionsysannisngmneuazuuiufuinauysalunngstusg

() matadmhsnunaafievmihilumsiuudanzuanaslitoyn naoniuasdnug
Lﬁ'mﬁ‘umsLLﬁaLmzLLaLﬂumiLawwLamsziuimmamaaawﬁuﬁ%’gaiama%uauﬁa’mLﬂuﬁaqﬁmalﬁﬂﬁ'ﬁu
wnfigeifioUsyansamiuiniewesnsudaunzua wishededesuluuuniivarnuans wu fuUFoa
muﬁﬁmwm’huwuamuﬂizmmhﬂwﬁméﬁgﬂmwamLszfm"ﬁjmmﬁwﬁaﬂmmwﬁﬂﬁzy Faiduda
vnayimuslimhenuifegdaimhilasnsafsiiunsnsaeunsyeiaienissisdlidsssniva
FnduununanshunsuszanuSowing 4 Reafunsudauizua Wy nsdwiadasifinisliuzua
msdnliuinmsanusuazasdilafefunsudauzua mafmuslhdumnenunaidumssuuds
uidsrinudeyaiildfuuielufmhsnuidwihiifetednensssudumssneanuasninun
Uz Aenafudesiiagilvudaunzuainussansamanniign nanfe teyasuduunzuails

o

Suudslagninluliuseleviinniansiesy

() Asiimsdueasulvinsdniilasanistugueuuse g egnamngan Inedingussasdddny
dioaduayy weuninnug daousuunesnsuazyamnITamIASguazienYy aaonIuyanavialUl
nukazAsEming s udFuarsduresmsudaunzud sntenvariimsndnsuliisiasnisly
dnuazveanseenluiuses (Certificated) uvipay asdns vidoyuwu AldufTRMsoslasuuans

198



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

Thdtuisnsiidrusuuay/vieliarudfyfunsudauvivua il lufusesiananiforsiluidu
Uselorludnunrreanisuanioandennnatiin msfinnusuinseusiuduiiodinuvemiiey
o9ns videruru Bniasgerarmualifiinsnisydlatumisenu esdng vieuwuildsuluiuses
HlugvsusslomiRimvunasznisadunismeuunudndruniede

(4) AMENTIINT Wiheny wivesdnsfiierdostuundyguasuunufoiidenisuds
LU LA miammLLam‘hUwﬂ’zgz:ﬁamaamuLLu’mwﬂﬁﬁ’muﬁmﬁlUWﬁamg'wmaiﬁ'l,ﬁmﬁmsm’fa
wizudliuniign ndnifie antuneugsenn aduarmazmnlituiidauizua Snidldnafitaluna
AdunauazgdlaliiAnanudesmsfiazinsudauizualinniign fogratu Jssiiudosiuduuu
onfnstmuasaslifumsuiueu Wy esas 10 vesiunazviousslovtiisgield Gansdneiu
dwdl (wavesanigouini) Spesiaunsaiedoulusine g denudaaulfidudentu wu azde
deldmudumamniumeuduiiGeuosuds

7.2 foeualdaUfin UitRnuvdolivihfiietosorsldmsmaagunsideiiuansliiii
et inUszansnmwenisuiwuzualussdusng 9 mLﬂuﬂﬁauﬁugwﬂumiﬂﬁzLﬁuuwﬁzyiﬂ’a
viowmaUiRRstumudauzuainuuasMievmhenuvesauiinihiisuinvey MluFemie
Uszdiulaidudefinslimuddnyieussansamussmaudauizua uasmnngranevieuuiujdn
Tuntsunioasfnsvesnulabieualinaslduonlilaunasse wu n1sfiansandisiuduuy
miiﬁﬂmmﬁmﬁmﬁam%u’umawm 5 18

199






UNIATUNLNED
DOING JUSTICE: A Prosecutor’s Thoughts on Crime, Punishment

and the Rule of Law

WITY YQYUITIAUNG

Pornchai Boonbarwornrattanakul

e dase
133/77 FoEINUIINYU 46 DUUWYTNEN WUNUNAIU L‘UG]J’]’]@L‘\]%EUU NIILNN 10160
Independent Researcher
133/77 Soi Petkasem 46 Petkasem Road Bangdoun Phasichareon Bangkok 10160

Corresponding author E-mail: dr.paul.boon@gmail.com

wilsdoToi3as DOING JUSTICE: A Prosecutor’s Thoughts on Crime, Punishment
and the Rule of Law. gnifisrimeunslutssmaansgesnilul ae. 2019 Ingdrdindiun iauend
suidand (Knopf Doubleday, New York) wazdenldsumMsARLTHEUNTSnASmalud ad. 2020
Tngdriniuw quélfuﬁ' (Bloomsbury Publishing, London) Lﬁwﬁﬁaﬁgmm%ﬂmw%w U199
(Preet Bharara)'

DOING JUSTICE vdeuvaifunwlnedn “viliiAnanugisssn” utessniifideouuans
anuAaiulugusfidusensaundsaenosiunszuaunsfiieaiunisadnunisengn (Criminal
Punishment) wagndniAsg (The Rule of Law) tneldanlunisanenennnudniiuainyussaunisel
Husadnus SeBeuldldnalumsdeunivdesuinimidlundfineglussrivannzdaulmaes
nawAsuuaslusumimihfinise? wilsdeides DOING JUSTICE difivienun 345 wih Ussnoude

dunng q aallie unth dwiviladwSeanedunsasuuind (Inquiry) Tudiuiluseneunlgun

' W3 U319191 (Preet Bharara) Wagsswiuntiadenisvesansgeninivseduanidlivesuasiieesn Tudaesenind a.a. 2009
fla 2017 fnthiimuguguanazlifmuuzinisiunsudinid msdumuafivasmsdidunfimausuagengundminanludnay
Sunsdsnandedidnunnninaesiesiin samulunsiduaifiesfesvesunsnelifnusstumaloauivineuidiuasfwusens TV
Show “Billions” d1uausnn Tud ad. 2017 usssudrmeuiuauedimansuisminedaduney (N\U) Tugusduindnmsiion
wiu uenaninddliumunmissessysmuuims (Executive Vice President) whmhenumeldesdinsiite Spider Studio wazneléide
$18M5 Stay Tumed with Preet Sadunenuaar (podcast) fiiumsiiausluessfifisatumwgisssuuasmnuusss

2 yuduToussshumissnsvesansgoninivsssummddvemnsiosesnddiinamludumisindatniud uasdums
msamwuqmmmmUmuwlm'umwamamsmiqmmuammwsuUﬂmimamiawamn%ﬁmﬁumhuaﬂ niuflutuil 20 wgeRmey
A.A. 2016 Lmamﬂiﬂmmmwmamwﬂavmmﬁumhuam muﬂlmwwmiam1Lmuqamqmumamﬂﬂmmm’lwlfmwumnmLmuﬂmuw 30
funay AA. 2017 fmﬂauwmmamkumﬂmnmmuumumwmvmmmmaqmmnmmmmmﬂﬁ]ﬂuuamamnmal,l,avanqmmﬂmaﬂmmLuu
doly ndermuazidedinndianseliisafuaruasvsuasnandfsy nsvuiunseisssuvesiy anududasslunsduiund uazsuds
ANUMNBUAYANEATYEIEATRIAI1AIATS (The meaning and the primacy of the truth)

201



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

Lazi3es12i A AouneBuneiFesnnuaisienimnet: adlAeaiuin 2 ey Fesdsing qlunnudy
safilvdsiiunngaeanemussmniut: afvyunuestuuen Feswiinaudumunininsguszdu
nead: ReIfUasesssuvesiieusu wull uiiand L%"aa{]zymlﬁmﬁuluLLaaﬁLﬁmmﬂﬂwsﬁué’u%’:W
(Confirmation Bias): afiasiiadiowts Fesauusiugniudsuiuesrmnniifesnis: afnissnanssu
Tuwpgnudia (Soundview) LéaaﬂawmaaﬂﬂiaaﬂﬂLﬁuLLazmi(?i’jaﬁmm: nsnuenuug Ui
q Sewdniiiiefunisaeuaiu (The principle of Interrogation): liflaudndudedddmudiden
Sadlos: fassauignndumeluiieadesiunsliausiuiieluneiu (Cooperating Witnesses)
uaziFerallosuaziUdsuntas: anugisssusnuingnisasuudas Tuduiaeadudiuiiegluiag
yoamIRatana12m (Accusation) Feusznoulufsunuazidossnig g fe unedune FeuaTatun
Bomszivallillinssvih Beadiuanly Bestausssu uazi3estuddn (Bollywood) duftanu 1y
BeslAniuinsauguvdonasiitla Judgment) Usznausne uneBute 3esiuflegluma (3eq
AN (The Judge) Soan15fin1sanad (The Trial) L%"amgwmmﬂuﬁmﬁawﬁd wazI3eIrFnaY
(The Verdict) dwuduiia 675&Lﬂudau@mﬁﬂaﬁulﬂuﬁmLﬁaaﬁ’unﬁaﬂww (Punishment) Usneunig
unedne Geaintosadin Besasindonliad (Lord of Flies) uazidoanieniigfisssy (Beyond

Justice)

TuanuiiuveafinsaliiuinfideulimihussaunisallunisusenevanTndunisuaznsnis
mumdsfuimsluddnanudenisnaeainnisihanumldlunslisundideldudngy Ineldvnangu
Wausednend1edmansing 4 lnedleulanmdnngrunenasenafsing 4 Adstlusewinessiumi
Tudiinnussnstunesueiietiiduaiuligisssuuardsiininnussnslésniunaiioudly
THAneugRsssndy veninduilsdedinandadunisderldfuaruisninduntiderediian
Tnefagosnlnsl (New York Times Bestseller) uarldusniansainnisasduiivesussmeldun
Nyensiviuuwdealvd (Financial Times) léasali “@umnuadiney WudslSvgn wezdunisesn
sgnismsnamervemivdeiduil anamadifiulUluidauasasdeddsumeguantloluguses
WininaueAsssulusziugignuesussmmaansganint” A3915aiInnTansmezianain Lusanes
(The Secret Barrister) fsnamiisdosonandt “WHunasuiifienud dayuasdausamuiunis
Tugnatiofinisresmdnuisanugfsssuuasndndnsgidsgnlaufosamiin” Asindnfvineiuilvhli
fArsaimilausrfnnusumideiduiiiiomdneuiiiinisnserhegndlsiasilimugfsrauduin
fAmsaivvevBusniSoosaesianuiesaniFesonin  vomilsdoidutiuinsalagiu fwelud

o

Walsealnugavaantladat-

202



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

dudinile

drufiniladudedudiuremsaauting (Inquiry) Adeulandriluuneduied  Anuas
ABRYIlIvBIALEASTTY wazlunsfumennuasaiufudomesnsaeudindiiedumauess
Tumnugsssumsengn MsfumaNussmneisnsdvaudalaildidununiiilugauaie
winduudidunumsiidnluganuiviavienisiuainden §dsuldnamdnliienudussey

UsganSua auniug mudednduazanusnsilunisinnisasvaiutulaeviludeindutladen
danasienugfsTsn Fanansagniildlaluafnidnvusianizviensiegng q

1599AMUITIADAINUIYT: ANNBINULAN 2 AU

v '
v a =

Adsulinaifsmnuassdmsuluuafdunmiivsingesnuiunauinudinasisaevse

v
a

wiinaudenissnazaunsiuanadueieiifntuluad defindnnuduaiutazdonisasazdes
seAnlfiauelumsdumuaituliifisswsinistdoadoogaduiifsaiuaufinvosfosasdoruis
AlaudsnduazdeaiidesdinanmaniuiafuefiunadeluFewssnnuugnivesyanaln
yenanils fidouldnanifiandn presumption of innocent e “ndnmsduiugiuinduguiqns”
Tuundiianudilafieaandounsgimddgludngmnefnandulieudisiuidededuns

a P~

finsanmngenssyiriulumagfsssy wandsnanduniswiulinisisnsanafonginisnszviiluma

£

Huazdeanszyivmennudusssn duluvmuaiiviluanzgnyuiasfostimtinvemeumang1u

Qe

Qe

o [

e wazsednseitlunisliiasugravsenasilaneunagyinnsnensa

uidwisulugmsivsuaitulauuesniseanivannisinsanluma wénmsduivguls
Aeutnfufuigriiueansiudeisurmouasnssnuesnsgiulunisaeuamureadminnudeuau
msdeumuaimedlirouiuuasdmaliesuduisifumsnssiansfiafleaniaturemn q
Aufiiendos winuusauensezduiouiitveamile (ideve) vioorvasdugifiteduasideniu
wwieusinsevisenaazidugnuanufion

HiTsusniegnanfananssuaeauasAnd (Case: Jose and Kitty) eBureudnmsdsnanlngdn
wazansgrenmemieifissyaeiaes WueRfianileunTyedienn Windhauduauldiom
oguunnlunsiuad aulufiaalddunuyasmeieeseseauasAnd afdinanelmAnaua
Giaé’qﬂ:uaEi’lamﬂ%mud’mslwghjL%'admmﬁ’qaawzLﬂuﬁjﬁqmsﬁmmsmmmmu wiLNINUEUAI
falutausnuasnisduauiu winnudvauassfumssesuyaseiasddy Taeidod
Ligimaefiyasazeindnansavesauesdaduguians auluiigaideliaunsonunggsladulaliu
Fandundumuspduiibumagdlavesypsisaesiiinlugnissnanssudanusavesaues afidnd
HideulideRniushimédnmsduivguinduifuians (Presumption of innocent) aggnilldldlaes
WmneliAnenugissuannsoldlunssuiumsfinsaesea wilunsdvesnsduaudulsiannso

203



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

fazthmdnmssanananlfluseminenszuaunisdua (nvestigative phase) Ténszeraasviliiau
ardayTamaues lidalemalvinuenaednluiyanaiiensasidunssrhanufiald feduludy
dumumsiiimihnuaoumuazdesinsanynuimnimesaisuisanaynauiivadeumiedinsiey
Selihyeeatiuasugiglnddanieduliiidededudsuvdoinminvaimednuindutnygyrie
Huitdelamnnn s

Y

' 3 3 ]
=] a | A

130989619 9 Tuanudussadilddanusingdeaenivasninivn

a

fdsuldlinnudiuietudesdh fundouiidmlulaniifusuaariedususeulng
Mreufsazdaudniruisfinsanduindudsanausoiswiesgluguziinniduseasilasfiansan
MNdNVUEIRINSUAINMEYIINMINTIN AxliaudnAauiiswesguéridndanimiouniessnas
Bouwuumumszindudiivszaunudise fewnedeinindaunninedslasansiydrinuas
Mnszaunsaiveansiusenisvesifound AanailldvengBeuindiidusudnuaimeuenaas
aulidazFesasnrmdnia s fanudse SldHundnduiuinyeeatubuauilildauan
viseillddusunnauvesdsnuas uiisypansiivinnuduginungmneruig §idaménval
Huthngaiafiszaumnudiie sieuiuiyanasssuaundaly Tunsaeuauniiuyaaawmaniiug
wdamdnvaifidudlunsasumutiuasdesdinaiedoasdeludesiu Fosdinanioumioungasui
Tumsduflaifiodumerunde nmavjunediisergramuazasdosinisdadaasse ety
auna wsgluanuduaiudiynnaiiinndnuaifidludsan Tamvssingsiafiszauniwdise
vienmusiiitienuimetu fhazdunmivilmdminmudvausestudeasdibvomanatenan
ulngAniryanadanadugiiuigrsilinseviaruiinle  dsuamndustudlilviae

N val ¢

Aleueniegeafiesuerannisfna1y aguldiumiasugiiagmaivinanaliessavany

<3
o @

Suwdsgreaanianizy THededunmagsirlupugiUsraunnudiiaanmadiiugsiainisi
wazaanemdnning [Wunsinlunyinnsiflesssiugauasidodedugusinyyuinatuuiodng
#19 9 audnumanauimssaniadios Sudmihilduauvessunsdsasdelungfimsaivesmiasug
st Guilfintuenanmslipuzsuineusziidedodudnumasnmuadelnaduduumnn
MnaounTiumewiauauesne wilufigaudminnuseumunnifuiilildadoysradengn
wemneguzuardodssiudumelildinideiandugnssianuin sulifanuszniedeasds
wazisuvhmsanaseuTinvesunaseldaulimuneundnguiddyihlugnsiunugnszyinaaia
'msﬁiﬁdauﬁQﬂixﬁnmmﬁmwawﬁaaﬂuaﬂﬂixmszﬁ,mer‘i'lé’mLﬁumqaaﬂmﬂaumﬁuiﬂgjﬂizmﬂﬁu

204



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

1399AINBLINFDUINTAULAZNTAIAININ: NMTOUGTIBAAINN UGN 9

Tusesiifleulananinlulanuiinguraneeigyl nsasiauegtuassliduiugielunis
nandesdgmanudiuinla anuianain wasauauwmaluaueisssn TuadlaafAniauuaniu
gnsedulitilagniunldlunmsasudindr dnagiinaneliiinanudsmennafuinniinisseiuneiuy

v
o w [

wangiudedn Jadumuaidluarunensuaisdidy o nassludefideiunsiumanues

mudnlaeghedndeseidesnle g vieyavesnnuaiafeiuteioniein g Hudesmsnsaeu
Unndfinsgitetesu ddumandutunmsdamanuiioniudu lusniuynussan Tdundiniusi g
Wefumeauase ieadaussnady Manuegeniaviaestauay Mo o wieem Manuemse
Fowiiietuausigiuiu vane  drawsiduasdoinudnfienarsnwawioaweduduegiien
warazdesagUinluutazadsfionn WelviAnanuudlaimaniosdudiladlaasdaouna
Adlaludneufilsidude

B:J:L‘?JEJuSLﬁﬁ”ILLusﬁ’lmiéjﬁﬁ’]mmﬁ?u msvdesiidnouiiae Lﬁuﬁmmﬁ@muawasé\’aw‘fﬁa
wilouinfudinesindosniiuruntuasdiosnsmmana Semstadanuluundagiteaasdn
Tumnli g ;EL%UuL%‘aﬂﬁwmumdwﬁdw “B197l49)” (dump questions) Faduranudng o il
ududlaldviud Wusinuitu 9 ldadududou aruuuunse 4 lunnusnnagu ade 9 Windssan
Tudsinuesnazdeus monunuuld  dikedfe aunsofiedummmpaniodosuiedeifionsdldodg
avidon anunsavinnssnedinn 9 (bad logic) Walvsdlnnnvesmniidesmalunislinsva uae
anunsathluganasvesnililuiian

Sasuanfisisafunisaauaau (The principle of Interrogation): lifiaanu
sndudedldanudutou

Fosiifudesiiivrfestunsaovmumeanusi Tsusndogsannmeunsiismnauld
wnegiusnudihmsasvaluniuiieliasamlneisnsmsuny & wasvugitelimeuamsamai
390N IameundvanFesiisiunisaevamulagiZnimmisa (brutal tactic) F933nsdanan
gnideltnduisilinadmsiduossiuandifign TasmamaunuiuoialiiEnafaduluth datafos
visolnsmsndu 9 wilulanuisaudussafumstumenusdasisnsumillnadnsniioutui
winsaiulunineuns andszaumsaldueuuaeuliiiuinisnisdumnanuaidagisnseilald
auatfusgsfnariiuyvessaiulinadwsiinimnidewiouisuiuiinsuguarldidmanu
Aideuldnanisinduaugdduadourseiuud 15wl (Hanns Scharff) Sefimedalunsasuay
eosmtewasfnluainsiiedrmndeyaindiensafuinmiededndnnanie Turaaseming
asnsilanadedl 2 andg Wdsledulunduituiions  luusewmmeesuil utfignmatheiwesuidesiu
TasnsBaedosduvesheansgousn Welwesfudurdesiuvesansys ananunsoduinduduvay

205



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

16 waunsduazgmidlUaeuauiieAuenese daunisorgnvsinuiitenanuase msaevaiu
wasiludndunidsfiToulilinnudfynsziiinmsaeumuvasAndsgnasuanlagunsssvi
tuduuunmensasvanilagliinineunnninimsin Tuinsquamasindufiens iunsads
uyudduiug wasndnuywesssy WiAssh adeanudunsiagininm fawavesnisaouaulag
3§oﬁ"ﬂﬂdn1§umaaﬁﬂ%aLﬁuﬁﬂﬁuaLm'%ﬁuié’l,mmmﬁﬁﬂLflwﬁmdaLﬂummﬁuLﬁ'mﬁ”mmumﬁwm
ansgoisnifaudeyaddliuiidmiriiauiosomanden wemsiildldudninineaouan
ﬂfﬂiwwﬁz_]ﬂé’uiuaﬁaaqmmiaﬂﬂ%y’dﬁaaﬁqLﬂuué’ﬂmiaaumuﬁmﬁ’mﬁun&juﬁgﬂL%'Em’jw Gestago
naufanadunguueadmihiidevamuveasesiuilindnnsunuethaduiiilefumeariaiaannivas

GNGRRY

msinemsiliBnselaldguanazlivdninuessslunsaeuaudsdmalivas@nane
anuduesninetnsamdeiy wsssilinanni “lidududeddiimstaden” (Barbarism is not
necessary) lunisaeuaiuiiedumanuaiaay 3in1saevaiusinaniiisnisuasndnis (Method
and Principle) il 3%'ﬂ’ﬁﬁ%’umauﬁauﬁ%ﬁwmiaaumuﬁfuﬂaaumu%ﬁaqm%'ﬁm@hﬁ’lmiﬁ"m Ch)
AnwdumdeyaiiisatuFessndustisdndadeu dadudsidesjumarumenemegafuiiluns
Memazmseseuiegmin TnensusiaUvdeseazidentusis q vaa3essviedaiianiies
Bosfazasuamudndetuuaslildmeasdonuniigavinfiasild dudeluidunsadesenunis
ADUAULATLLINNTRIAID LU LTIy wesTIY ndnnsaeuauRpvMzThmsaouaudulty
TuSeswesmsufiAredaeumustistiuyvesss TiAssAdety uazvildiBmemsinurienulve
Sremgadluseninsmsaeuaiu

TngagtidesilfiTouldondogayanaiidudomuimdnnsaevalasdlildenusuusmie
Td1dn “nsaevaiuanududeududailisnduudr” fowsemud sl Sadudiidsns
aovauogazsuazion 1WuitdelalnensliAesitsiunarfuugfignaouaiu Waruadnaus
arudufinssofunaeflaldisvanudaduisifldluein delmAsauliideidelatuy uarludign
Hanaeuanuldlamedeyamennuiulaliuifaevauludsiemanifeinsmu d¥msaeuan
fnanlufiaaiieliAndssloviunussmaansy Svhnsdnvuaniisnmstnannldlumsaeuau
9E119N 19U vilvmsuieseasiBunvasununsnen1sieg sufusuvasnsnessdaluivdsfn 9
yosUszmanaeevatsnss uazdieliidminauausadunugsmnagiauialuuiunste
Funanssulsidusunnndnde fideuldnaniomhsnudndleflslduussnasumnnlunis
AnwiSnsaeuaiumundnuesnswil (Scharff’s interrogation method) wielilendnuazinaila
Tunisaevaugisamiluafeg q nelinUsslevinernisduaiuiardeuaiuvasssmaansys aed
1INLY

206



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

dqundaq

duftaonduduiiogluiimesnisfadenarim (Accusation) ffsuldnaviluumesuieinie
msaeutndldduanas Sefaeuaussmaniinisaeuindiaensgyilasmaalauaz i
Husssy Imsfumanuaieddldnssyhednsiiian Tusdusioluveanszuiumsgissn auyfih A
vt elisessesvenisnszvhauiia wWulnduatu (etuvdngiu) Wamauiing
wusumnvedlnivdolyl uazismuneuvdngiuiazfigatifiemerazuinusyanausauiidusume
AoliAnlnlndiiuvdols] ff\Teuiitodn Dostoyevsky 1irvemisdefifiiedn Crime and Punishment
fufnamiin “anuasdousiaelidnuuiesfuiu wifliamsminlddudefigadanuials”
?ﬁaﬂwsﬁy’aﬁwam’iuﬁaaﬁuﬁm%’uqﬂﬂaﬁm%ﬁy’dsﬁ’aﬂénmLﬁamsaaumﬂﬁﬂléfﬂs:ﬁﬁwLﬂ%ﬂéuaaLLﬁaﬁu
isrgdnduaidediudieln sasduanly (uivhedd) dele mawdinalilidsdiazdnauls
9dne 9 uaznselunsan aaelunnead

Iumaﬂ%’jamLﬁumﬂl‘uLWiWsdﬂlﬁJﬁ;’jﬁﬂizﬁwmmﬁm VRO IINNE AN FILTITIUT AN
Fudeivhlidmneduiuandendm wiaduanldmsegiinsnssshiidedunsandadu
ﬁm’lmﬁwwLﬁmﬁﬁwﬁﬂﬁa&Jlﬂé:uﬁ’uL’Ja’lLLaxwé’N’mﬁvjmwiﬂ w3aN15aulINAIYeIsENITkiaunsn
frnunamdngudazhlugnsfigailussiuiianansaazilosiesan s

L%ia\‘]l,ﬂi}aﬂﬂﬂ

dlensaevauBuduiy nszuunssnaniassdulunuduneuvesiatiues fuagimun
Tglunuduiusingamneuaemaiuasidlnannmaeuiidaaunieauuiuou Tuiuiiidngg
ﬁ‘Jmmmaummﬁm%umﬁmmasiwﬁ%@T']LﬁuL‘T;Ju%y’umauﬂﬁzmumﬁﬁmé?qLwiﬁnwmwmwmﬁy’aqﬂﬂa
finsdanadesiainulazsisdevemidnaudevaiufiiisrtestuad Tneluudidusnie
mynasuaevaulinmMINunuazsululudnvasveinslsuadunseauiseavunmsiuiiniy
wilhnuduauiesihmihilduinnsesnuunesa o Wunedudemneseninasuai finsdhues
Tuunafifamgrufeinuifesady Snsdufudufinds g dnilsdnsdnd dmmeiutvang
wazazvhmniimadiomanuaidiuangtu Anssuaidlidsudfinguedasdesnseruvindu
ﬂugqﬂ'Eﬂﬁlﬁmmwmawalﬂq'mﬁwwa&i’m sudunssuiunmsidumenuaieddiosasdosnszyietig
Sesuuaregmeldanuiuineureamtney nszuaunsiindnufimanesusiifolddnuie
@slouniafuniosundosifiodumanuaswideaianadlidufewseiierfunssuiunsun
AUYATITY

P

widnazilorlsunegaiiinduegianenieldfanssuvsennundoulmlunisasuaiunfs
gaianandudnnelifnlumuiilumdsivewasdudmsunseluanuiiuvesidey owin
Tuvagfinanssuaavesnsduaiutiulaaiiiuluites o ldinzsiBumsdiiuianssulumsdumenu

207



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

F3WTeNTAUAUNgIUNANguAElMMRN1TalRNe 9 Feudienlasiinduniglananssudananinig

Wil Wennsduaiu (investigation) lagnnseihdnazneliinauniania (expectations) WinTu

fidnanlagmluininamulunaavdnnindinazmanisludemesmanilsnnmsamuds
senniwiinnuiiguangune Frilsuazanugfsssuududsiunndetu anuyfsssuiings
Fosgauduegannlunavesnsaniy wseinududsiiaugisssudioans Wemsiuaudinsyiiy
ssiufiauniosdudrdalailddmaiivmeriazlfuneundnguiiasdoulodufonisnssyhanu
Anmseng Weusngiiimiiansaszihignsziamiieluaiongunadnldusiliannsadioy
duduaifuld e dynaudiuiesdestuityanadinaninssyhanuiauiuouiious
fanulidanudntuanuideslssnanieruidoslssilodudsignasiAniuidoadeoiatu
wazdlafunngneviousiuduuansionsanaivesmaesiifesntiusenisnssiiiluanuindy
fausHnsnssvhiibuenufstussdumgliussmsulnssudusasdosmsligasimuiingnade
asfinanniinlugmmeuitinvludensisliduiueidevienounsdedonanmudauiuainiy
nsneufwieiuanluvesdumstuanunsaiisdeliifnauldfmelaunfauld widauyiin
Aearmeaniilunisfiasidagnssharuinadnslildmenisinaulafiazdetonarimlaglily
ogluituguvesenugisssumanszyhdinaniteaaziehesasdunianssvhiiianain

fmgnsalnanemmnisalfineliiAnnszuainaisusnnafugdenisdenseuadanaiiiia
Mnluufuresisiner wudeiiansnsshiiudsaedetulidninmaies widefuiuas
assuvuiaiiAnensuaisuiuazinnsonfodaaiiluFewesersualdundn Whhdainndu
Gu"njmiw‘hmmﬂmﬁ?u%ﬁaﬂﬁ%’umiaﬂwwﬁama’wﬁuﬁmmﬂmé’uﬁawﬁmmqaﬁﬁmﬁﬁwLﬁumsﬁumu
aregioiduusinaduanniuen Tidudunsiuyaaaiinniduinlidegingumndngrunielals
Fiumsadinwsleyanaiiu uenanussnafuanneuenudAgliusnaduanmeluiniu enaasdu
wssnadumngleglusiumisinvesesdnsldeonemituietthrnimstmunszesaindna
dovaFonaesdliUngAuvaiilunsaiusnadusenthnuivau Tuusedeaneli
LﬁmmmaqaaiimﬁLﬁfﬂ?ﬁqLﬂuwaé’wémﬁgﬁaﬂdnmLLfi;:Iﬂizﬁ’lmmﬂmﬁ?mﬁmmwmamm?{awﬁu
lidndunslimeundnguiifudenuluinsfdomunyaraidladuiiinssyhanufinduuinie

Adeuldandiegreafduaiudimnnisdlesluunsieesn Fuludiiidninawassiunauin

Aa o '

fgelugruzvesinsvitmnuiingiu “Aesuty” Taoiluassinnsilesifdmumisgsliunynnanis
\Wlswnmssamaifieanluunsa uazdnyaravdaduinnsidemssaiuatuliumiaduanin
Wanduzduiunssaiiasesdosirannluanigeessamaise nisduaunifindrinszsi
melfussnaduandiunauagdvinavemssamaidiosnfigudssesyanaiiass nolfiAnuss
nafusiefudmineuduaiund ausraviliiAsnansenutuneunszurunsyRsssuuasHadnsd
Wiessss wishoanufinnzdiiveainesdnsdons nsdelemaliiuaudumusinnududasslu

v a

mMsfliunsivanu wavdaseiaedndulalunmsaliunsfummdngrumiluganuase Sldmievse

208



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

a¥1saunadudulaluduiiazlinuetagniadeuld Taegihvesesdnsazdeadsaazauondy
inzduusanafuInnguildsnauszleviinng q flinsevusenisvinuvesiinsuasuaiu Tnedn
wdnMsT “asindsdigndes” (Do the right thing) Lieuineylstufnuasiluauanuadi
Usng ﬁwiﬂémié‘?ﬁaﬂénm (Accusation) msnszviaruiingiu “Posudu” vesinnisiesisans
01l wariudonsldddunmsiedlunszuiunmsinsuesmasulufigamafinsandnduiiyaag
waesnszhanuinuaziimdiadny dadehaddindridunanudntunisiineldanaugisss
Usngiuludny

o P, % o
LiaﬂWﬁZLQ']unlﬁJiWﬂigvn

famnudusuanusnludesiiiluusedimssaduladstondmyeasalaypeavilaidlFitugu
wanmsnsevilusinegisdnudaas Taslamevdngrunsiigauiltidudeatuayudenaimasies
HudsiliAntudoundsiluefinefodiupunmnadinefniunnouasdnauiomeriagldiiu
wingnlld wlulanuisenuiduassdudndunsialunistestuildAnnisnseianuiintusnnning
wdudissnisadny nmadadulafizdadendnmiududiivindedldias feedondenlosinis
‘UizLzﬁuiama‘ﬁ“%LﬁmmmqﬁyLﬁaﬁalﬁﬂé’um’]ﬂm q fuluewandae

v a

HidsusndeganmiinmugnlaoonanlsaSeundlinduinlunenddmmsvlulsaSeuuvioils
Tumnsauaus (Park Land) Wae3a1 (Florida) rewinmesgnewniedinailalnaddeninululudiva
dnidsaninithmneandu “heulsadeuiosdn Ganslnasdormmindnidndoadniiaty
Tumsngmunedléieidumsneovginssumsglidhesduszneunsnszvhanuiafinguanemun
Fiiflaunsndunld vimnfammmesifnaniuiasouh Adiivadiuduudifionsuans
Jumnmavdoduasuilunisenenss 2 mndeiufudusunmsnguneflienseuiioluiisgnasi
arwiia wivindedduasulunmssianssuwdingnedendanisiugnssvheufinild dansd
fanandusneuiilivdmnifamanssidmm sy iduiivnusuosdnaudrhasfoutu “amn”

YBIYAAARINGINIENTBINTEI IV TR

Tunangrunasieiinsnssindudadiiviuamnvesinsyianuiinlildanudeviodaiie
An windannifagAsnasdenduinAniulugdn “anufin” mngnaenenluglveanidey

Foanuattuing niznwvsedoluludealifeudionvvzdesdeidundnguiilugnisyndadtiuin

v
=

AUl REnTEyAMNRAII U1 ADDITYINTIN WIDD1IXAIINALYIINITUINNTTUAAT
Tuowen

209



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

1399IAUSTTU

Tuvagiisegluidenisaadeananvmi Welnsmisagaadenanmsenuatiu nelddenan

a a

worlsuazuumeuvdngiuerlsthe suudsiinssaurmnmninsiesvgadnin wilasasigli
aziBnfvdnnuiindy Adinarniliuddifouindidnurenuiesegnasnnaniidsatums
wanthdensuiessin esdnsudeaniiurianesazihedslstdlusuiiaevindssnmsnsisaeudeuia
%4 ideimadnlufendostunagntsdullnengmneuasauninnisgniatendlsrelsiadumu

agamena fidsvaneldufeafiungrineiing1dn Jausssuesdnsituladenddgiineld yanad
agluesansiudndulansyyianuiinvsenseydafignios

duitanu

dil 3 WuBesiieiviasayiavienasiiia Judgment) fifsuldnanluumasune
1 vdmnfinsAuauefiaSiiuasudfineunulssdnnenundngiu wasilugnisietondn
m ledensléfadendmuddlaguis Wudendramdnning vindresrenie delns videsnnnssu
Hudu nsruaunagfsssy u wiwndudeiidignalamedendnmunassuzuazauivin
Y9InTEIALAR In1559UTMTeL 9959619 9 ﬁmﬂ%@aaﬁﬁfﬂumsﬁwixLéﬁum'w 5 LAZNITIN
avuaudAylunsaiued aziidieng 9 wmﬂﬁhmﬁmLﬁmﬁaﬂﬁmﬁﬂwmm NUBINAY LAY
9nYu TmdansEudunszUIuNsITRNsINLazsnsIRaeUTeLfinaiedalamedely aziu
IilutananidnslinaeAtaduisiitatulumemadeatudondinmienisdetonanmilund
Husfudumsdasniuaning Bedenavessmeufifiesdmmeunin q fosuarsnw mansudles
nsdinduinia Madinduinliiin o199giiunnsdiiflonanifdadunauiu viedondmensaznane

Wumsidesisevanuiinsmuin@ening q ddeiu wivdan o Aldulumunadnsaainandneiu

Besffiwne (The Judge)

o

dlenambadinnw fnddonuiiisladnildlunsdendimawmdmiududfiansanaily
AR Ameuifiendeniedininufiednisluisdeiu rdedinanazgnuyuiiadendinin

Y
= v '

folundenludnuardunazaziindeauynwiasyasiivesiussyedivnnugnUaniintdliluide
msdenlagasnyuisderdunsdqumiedininuvisanudeiie ildvedinnuanfiansanafieiy g

v a & Y A& o o = va YA @ a do o va = =
QLGUEJ‘UL'Viu']r]']\'iaa'ﬂLUUWJﬂqﬁuﬂﬁqﬂﬁua%@ﬁﬁwwqﬂwquuﬂ@LUuﬁQ‘Wﬁqﬂm LWﬁ'qgQWW’]ﬂHWWQﬂLa@ﬂ

Tidnlussdruzlunsiiasandaduafuuiiszaunisel Idy uwasauanTfnuandneiu damanids
walin1sinsanafetadiludamnugfsssursennueysssuile

210



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

willuwngwnamaduaziudsuludunuudusededivinulagldreuiamesudiinn wid
SDNY (Court for the Southern District of New York) §3U31n£39886ena113%9 9 watldnuiuiieanse

sonseginumasadsiluiesiansanafturiiuete1nnsma auitegf 500 auuiias (pearl street)

v
(g Y A

Vieans 1efe A, B uag C AuiuInetesAnngTiaiansanafienny Kedelisuimsnauulnmiey
gnanusienelidiuuagisegntunaennia neluisdersiivewnning Jravaneussyseteinny

Y

a

ggnianiinegravuiunu wagadeailiimidnauimihuihnidavesaavuneuy Weldmiiiea

M TRmMNAnWdLieduinetedininwnasyimifinsandeduaiongy) Tuanuiiuues

U

D

AL UL T80T AN INwINUTINg drdwmaag i lininnudunisiignasluinuluaidangtn

U

wdluruziefeglumsfinsumesimnwauty ashauldhetuiessshouldentulugiug
Tandgilesdadlunfonny inseuantiuarguidevosffinnulunisduiunisfinnsanaii
uanA1afy fRmnwunanudensgy veaunaUszaunsal visauRinsanaflagldlsiioisual
wazanuiAnunld uwinsundunansensualiazaiAnedraduilussnisfiansanad

AdeuunannLiiug gimnw Aedesvemszidn dusasnsuwaslindalufioveadinin
wEvueaNLINseiuidRinnwianuefsssuwasiinnufiesmsnaiinszsidnies gRnnwin

91wyt imilownndaegnsauysel uinUssaunmsaivesglsutuiimnuAeuysdaunia Ald

v
[

Fulomaludvandnitviesnnnitaudiulng ginnwdiuniuaziuiueg Tuunessinnwilang

Y
= '

Jenduiewmraudtuunpsaidinlyimeesuaivazanuidn dufedinnuilinsdansou wanwif

q

WU e rUsTTUMANYTTN S aNa1 L4

WeuwazAuuadeUszaunisaikarnisinauludindsnsundunaiuiy avnnsiuin

e e

a a

Aladudiimnwfinnsanaieigindenmadulandiewds Adnaznsuldindinnuieuideuas
Uszaunsallunsdidunsinsanaiumasgisls msiasanafienvzsindmiedesduiiuvumly
aedls nnanilaiendnvalviienmauiRituguiidevesiivinw Aeusegimilvianinsanianisal

HAYRINTRANTUARLE Fadamarienadinnnumneadowsessiiievuluneujun

Hideuldenshegnsfivnnymaneynuiidrduafioglumeiigideusuiiaveusasduimiimie
NuSEN5EIENsA RSN Tiuaneneil ﬁqﬂﬁﬁaLmn@hqﬁ’uuaxﬁﬁ%mséf@aﬁmﬁaaﬂlﬂiu
YuEfinnsanad wiiturwihuildesualeghannlunisiansaned Sdsiinanuninsenusonsyined
yesfussmsdwimehiddandlunsileed wasluunsndoneasasludmaveinisindunndsoraviili
Anaweyfssutuld

211



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

1599N15W150UARA (The Trial)

Ingrinazintumelimnssuanssasiarnsiudmienisdles fufududsiineruane
lmuiazuInyan 9 lnsfianuaiadumievesmnuiuunifuazanulionsesssuogigng
wszganuainatuddimsduinsduaiilinnuiuioaivdsinninndnieauanm ud
AdiAntuludinufonnuiatugninandlunisliniifusseneningu Tuvasfinguauifedes
fumadlesfonniintudostusaesniudannnitlusfnikiunegennuetin Sdundniugaud
wenesazduanminanidemsdatuiunguau LﬂumiL.Languuanﬁ'daiﬁﬁmmmamaiﬂﬁﬁmﬁu
uinuesviiuuasnersumandeinsadnnudaieds WWud waevandeinisdameniuse
FeazreliinanulsiazamnuiensliAneuduntuuinues wnidiaBanntuihefiogineie
Tnglslanladnfsednsmenumdngruoslaae maumnglufiowdsumuAaiuresnuiulifiousos
wildonudrdmuindundngruiiseunarlsndete

=

1599U5% 3 AUlUBBINLY (There men in a room)

99

ATsulsnanininanemaraiiinirlunisnanluasisue (Public Speaking) dwiudunis
Lwiqa‘m%’gaLm%mﬁgmﬂuﬁadﬁﬁ%ﬂu sumswieiglifisusazsossuiinveulaeadufunuveauss v
Tunsaifiinaronaduud uidnsdommslunsiosfuiliifnnistessgnssutugnge o1enan
nfevazlifiglafifiéiuna Gonfes oondids wazinmi wilouduiidunisuvisigisiunaannsa
flaghasiananld Setmuaiinananiwmneisanuanunsafashlffetuuiuszaelunsais
ausiila msliimesune mslimnudiesnsiunaw Taemlinazusngeanaulilindavesussvou
soan el @afstulurasusesunsuindud Sanulailindamnitan) fefuiadudessuiu

a

i deudaluimthdunishurasiurzdeangindunannisni “anuefsssudediiieaudlisunis
YRt wisrdewhiinanusuiuazuesiuldsoe”

maguanuasngliuiasisuzdinssilaodminawihsetdu msnarmriyaaalaey
éfaa%‘uﬁmﬁua‘uﬁammzmﬂiﬁmﬁmumw‘iﬁaﬁmﬁmzﬁwmmﬁmﬁu nsFfiunsruIunIsna I Aeaiu
nsnsvrhauRntussdesnslnedame (openly) warlusdla (transparently) luunsadsnsida
Lwaﬁaﬁnﬁ'Lﬁmﬁ’umsuzy’msuLLazmmﬂaamﬁamm3mzﬁuﬁﬂazﬁmamwwia%ﬁmaqéﬂuﬁw

¥

Aideuldunafifiognsesunevdnnafinany Aensaetendrmuntnnisdesiiluduimg
siugeluunsihsein Tutemasiudfufounsiwanou 321909 (Sheldon Silver) dsluvmzidusisg
sundslsgsuanigunuiisuasiieesn (New York State Assembly Speaker) fillgunanifisnain
msnafosazdnnaduddiiliiAanisilasndnveseiuiu uazldnanfwanasunuluiios
Faflsnnednaulaludecddry 4 vomadmiuussamiluunsiieesn deninglunisdnauladu
wenunszvhiuluiodn (hiuegsdun) yarausnieginstenlsl (Governor Andrew Cuomo) yaRa

212



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

flaes Aefundaundndieifedesdilajvesssiounsiu anasea (Dean Skelos) Fadufiign
fhesemstuteunthifludemaeiudunasyaaaaeiefoUszsuanifuny (Assembly Speaker) fip
wiglwaneu #1183 (Sheldon Silver) Tagluszminsiifiusemasiifunisilesiesignnanimeanan
iosnggnnanmilavsnamsmsifleuagiiumidluseiugaessy Tupusidundsluamuvesinss
dvdnalunisindulaBedua) 4 JsmnidmaiiliZeswesmugnminingausnssumsfinnsanaiesssu
WYSENTY maﬁgwim‘f uenanilinussnadunnfiusunisiinafifenannedneann usanafunanii
matmadlesuasiuimsssiugs sufvssrmuiiflalindeduaduayunssanmadles fdluvmezdy
iieliosinanoglumuamiavesssaunazidumslieyauiussnausiaedesiTouluguy

€

=1

wvimieanusenislddauaainisaidemssuiiifuaidingn wgualunisnanaissuei
dieifunsausunadvdnaiinnaduaueisssdadounuaialdiaslunsussndiniudanuasdi
Uszrwunstuethsseiiies egslsinunisinsanedfgninduluedsgisssulaedislenaliduas
segdluisomeundngiuuazUsziiunng q egradudl luiigagininuildfasanafinazdaduii

WeFesinuRafsgnadlnenungving

QL%WW%@FWm'mﬂﬂammuﬁmqé’ﬂmﬁlqdEjGflum3ﬁmau1aﬂ?umm§aﬁ%°da&J‘Lﬁﬁ@ﬂﬂ@ﬁﬁﬁﬂ
waztlostunmafneesuiiluuasiheeinld dmnisenuivneuinnusidaiiazudlatigmmsneudu
warnsasrsnulusdlaliusngtu faiuFaduniiivesssvmuiiedodiaruailonasfinnsan
Tilunsfiazidenuazatuayuliyanaiidodnduasmnugfssaldionamswiumisfina gy
HeliAnmlusdauasaugisssulunsdndulaiesdidy | Afedestumsisasuasssnvuves
unsthwesnuiail

dqung

v a

dwit 4 Fududugavhetudueaisatunisading (Punishment) fideuldnanluun
osuhuindsmanuiidelfiAatedmuasneduiiiowniianftuarugisssulunisinnsan
aslnugnszyiiinfdedaiuiiinisadnvaniuladasifisswerenisnsyyianuiiaud litiuly
nanudnduniolinnlunitanudeanisvesdsauiiFendas Anwsoundoviogidlsiazaiis
pasnnlfAntussrienudesninistumsadnuiinieuty mnefamsnszienuiiafiviion
fulAnnuvfissuimuasudmnefidefuaugissulunsuioideyanausazaulunn
qaf monuselufemazsuiuanenanssyhiiduevgnssuedafeiol videiazrnay
AnUszLamnisnszshnazidin AnuiiaieIiuasounia ﬂ’]iE)USiJLgEN@JéLEJ’YS LazNINTEIAAANT
Ananussgsla wagdnmgavneiduGenieafuszesnafessernarumitlasiuuazidudanm
ou w3l fazthuldlunmsfinnsanasnvdnseuainmussnuusauinsgviranuiafiousslov

YRIANUYATIIY AANMETTTS  unludilasianunsandsdla

213



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

\5eunilandngfsssu (Beyond Justice)

g
2a

NenfuSewesnnuwmioniinuegisssutudideulinaninsayiinunssidvisedsfinads
Tundnnsindiinedunguunglunsdndundndnegradumnisineduaugfsssuluafong

o

a Y '

Wi9193na1leInd “Aue1” war “gaumsal” NdfyusUsEnIsndenegmllionuefsTid undegns

WwuAuanT (Mercy) n1sliasdy (Forgiveness) nstanau (Redemption) wazdndes (Dignity)
s ueniniinanuniianusn (Love) Adeidunmuruazanunisaiiegwilionuefisssusmeuiu

Hideuldenshegiedunendnmsaenam Wunsdlowanssuiisanmsindends (Hate crime)
vdsninwagnonsielaufaniuiidfy q vesUszimaansgn videwmgnisal 9/11 nanaends
NgNIsalFINa 1 laUsINgANNINIsWAUYBRI RIS AUsieY IRy Tn15Yasyiieyiyadulag
¥meiatu dwaliAanisvhietuiniy WWudnsnsademyaduuinmad (mosque) Tulsume
wawlasssauay vonanisuimugnsallulssimaansys Aewisunda weulnd alvsuau
(Mark Anthony Stroman) w11eiusfufinvnldinaulalaeiyammnainarundendsiiiatuain
wmmsaifena ez yaay dnswldlituBnnesitudeaeyaiulnomulime e
Tunanlnd q fu Usingiwdeseaninefiounsgeiy (Rais Bhuiyan) desenainanumelaguijuie
wiuiuega ez AnnealnsuluguanuianeemshBulasienn wegeundy
LaRIAILIAAT (Mercy) lnenishiesesenisnsevinvesuiealnsiuy wagusnainnshiedoualdsle
nsgvhasiislngifeusgaaldsussdlissiunisadng “Uszmns@in® wesalnsuwudnge Ssns
nszvhvosnenanufinagidsuieindunueuazanudoaunsaifigids Wuddimidondiany

8RTITUIY

AMNSINVBINUIEBLANY

Tnenmudeldgunddeduiinansoagldany “ogfissan” veanszuiunsyfssa
Tulssmmansgoninmoinasinldlunndumeuresnssuiunsgisssuiusdunoumsiuamusasaouau
nsmatandnim nsldnaeidalunisiansanad warsufedunoulunisasnudnsgyiiaanuiin
Arweyfsssuenmaziatulddmnninnuivay sesiweuaiissensilillaunsadum

° a

Ansginanufiald vidorrwegfsssuenasiatuiiosnneuaishilinmiluegragunsdves
Hnszvhnriinersesfuiifigugsimeviodud@ifiimvesiifirnudnuusngludsaandumali
Windsnuduautesdiululudu amuegfisssuonziinananuianainveadmbdnanuaeuau
Tumssasauiiledumanusieangdesasds auegisssuiintulugaaafidmidnanuigs
dindulatasdatonanmieliduonrandunsdvesnsvuadseuiinadlsifiosiignssyinfnaadg
meluszerandududuagnszmusenmsvameadminauiliAnmiuiananalunsmignseyii
anufin videemasiuinussauvesesdnsiaeulviaulussAnsiivszneussianiuaniznisvinlsinn

niagydngnAeIIungving AnLeeRssIudLintulugiaiaiuiinisiasanadluaudnig

214



a

NIAINGUANY PINTAING Y U 39 adudl 1 : Juen 2564

dnAuresinnnuiuivaneUssnmatueansistusuiininmies wieiRndunngisnnadan
nasfustomsviuvesifimnuuassenmaiiulandiledunionn waranuogissauiionnasiniulu
Hanawesnsgnastnuenvazlduismegsesinlneilisumsudanligndesanimihivmeanu
viearaminnnenlveievesdmihivumanuiliudsiazanllavesdwihfiduauiamntuie

Duerilvesednannssviveddesdnuldiuuindunsedune

Turnuiivvesiifewdsuednduimihddnnudsnslalidefasedminanudensiivhwii
Tun1ssnwinnuedsssuliin wenandminaudenisagdesdinnudedndgasndonini Taiy
Assulun1sAumMAINASAzIAUNE M INTiUANDERASTINLGY WINTNWBENITILFDY

g
milsisdaieluiife TutawiinsduauriodeuaiunftuagsoaauazAnt LrnraluYNLIYLTILAS
Y

arannAuwInaetaglumgnsalinggluueasinuasaiiintuluafe1g1e199e9naIma39eN

q U q

Yadsld AsimrsAriafadalumelaimsifisdinmanualvesfesasdainssudindsesadoavigiue

'
a

Ssevieiiveidedlusunmsvhuslovdliudansisas Anuunfonssduyanaiinszsinuiale
Uiy 1u1Jismisial‘UﬁaLmeﬂumiaaumuﬁﬁaawLﬁammmﬁaﬁlﬂaﬂﬁ%LLwﬁﬂuﬁawm
sRssndiedume IRl dumoudie lidudeunazidusioiuiifesanlunnudmna
Tngliidsdvnazdumandfiaudnidumauvesauliniely swlvdadmshaudevaiuazdos

= =2

AnwdanedauariSnislunsaevaiudewninetmdnnisaevauildldnnusuusanld deludu

£ °

Fomsdiaislutimesnisindulrinedatondrmuie ity wenalunsenidnnsdedonanmiinag
finweluifousznmausnlaifllasnssvhanuiin Usensseluiduimenumdngruivhlsidhmnetuany
Anes MyazfiadeneliAnanudemeifisadntos LLazUizmiqmﬁwaﬁahﬁumﬁ’uﬁLﬁ’hwﬁmwu
szsumsilosfestiludomsiauasusinuidesdelufiumsiidunisitesdes sgralsinnalutag
wisnsRadenamuiiaintnnuesesdesi i watoUsenistaun anududaszannuse
ﬂmﬁuﬁgﬂmﬂumﬁﬂmasmauaﬂmﬁﬂiﬁL?&Jﬂ%’@ﬂﬁwﬁm’mﬁﬁmWiv‘imﬁﬂﬁﬁmﬁaﬁﬁaw}'é\’aqmé’a
wsrzdavartiagrilinisinduladuianaialy uenaniimsdaduladfatonarmuielituataasgn
nsvuavesdenliinzananUsymnvunidedeasiavufmunasunslinsdnauladtenaramiiy
AananaluvinliAnenullsfisssy Tutssswriansfinsanuazdaduafivesmatiudsiingnmudons
Dudleduafiongaedesiildiifosienuauantd sulidouasanuvarvenisdniiunisfionsan
ﬂﬁmmr{g’ﬂwmmLwiawhmﬁaﬁ%mwLLazmmmﬁ%ﬁwLﬁumﬂﬁaamﬂé’mﬁummé]’mﬂﬂiﬁulﬁ
Tneiissnsilimnefeovmuaidifunng uenanidsindnnusenstwimhidulandilesgnash
arwAnlumatiuagdoshdsfafemngnssvhanufindudisvinaaunsafiazaiusnadilidneg
1anvensdlesideanmadsyauserd i eudisidwheiiy Wudsduidmdnausens
w%aﬁ’mﬁmmsmmfu%éfaaﬁﬁLﬁuﬁﬁ]ﬂiiaﬂ,‘ugﬂLL‘U‘USU@Qmi’lﬁ%ﬁ)yjaﬂnamuﬁmmamﬂmEﬁﬁmiu,am
HaveINIAiuaf Usenduiusiideyauiussunvuisnnudunihlumsanduafuassuludenist

rusuivszrvuliinanuiuazanudilalusewesnisaniuadnanariduszes o se wazludiu

215



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

%

anvhelusuiinzdostulilienuesisssuiuintulutiswesnsgnadnumungraneidsisasios
FilsfsremnnisnsgrheufiaifntunndmihfivessgiadudmihiifenunsinlnumerFesddy
Junhiiveaimiinanudsnsmnlsfuseumneazdesiligamnuannsalasusaaineannsda
viainsndsos unanieunsiivesdminfignssieansfiatu uaslagllfinsdainduinsmatud
uennfonrgnsafiinanandonds Wy yanaiviedBumssmgitindiedduimmsi
Aeaulanungnssutorilumifertusaduafinistenisglummnsal /11 du wifnsevheauin
93N 3LV ANURAVNINYANNEAAI uinsnszvhanuAnduAeneuindeatdaintulnenslazu
dranslusuavawilinngdslavewugydsmuivanaly delfAslanuignssy duunsedady
Aviundiule faudHiyeeamardauaslddulneinu wimnmiediaseisonelagiiauaisiiay
Sondnanilnvudsanenfinsednasviiiamant wWaslalugnstiesefeldinddemeiulali
Amnn (Mercy) Soufuanunsanundiouenansnalinunusuazgaumsnifigedsdduuiond
a1afieliingainiinnueisssudedn

Iﬂaajﬂwﬁﬂ?{a%a DOING JUSTICE: A Prosecutor’s Thoughts on Crime, Punishment
and the Rule of Law. Tunnuiuvesfinsaludfuniisdeiifuaznssnaenidumis medifeou
Huiitiuszaunsalnegrsiunulugusineinududminnusonseihvih dnneanuuiesy
wasdurhmthmbsnussnsuiaamdlsvesunsiheesn dlamng Uszaunisal wasilemudeney
Tumssiiluafiongessunisdeuaiu msseonaiam mavimihfidumneflesifesnluaauay
Tugrugimiimhenuiinueffididy ¢ nnaeatusaudsiduiinmaduntdnmnudoms Taefideu
Inadnvdnnguineuagzenadivng o Adntulusewiemssmumisdudinmnusunistunesuaile
Fidiuaaligfssauardsdindnnusonsidsiiunioutlalifnemuefsssutuy wisdeiduil
FeusznoulumenannsLasLuIAneIg 9 ﬁéﬁimam'1iaﬁﬂiﬂ%@wé’ﬂu‘%ai‘%ﬂﬁﬂmimﬂmLawmﬁﬁ
i idununeuduivannsohlUldlunmsujiamhidedldauegisssusngiulussming
fmildsndumsiuauuazasuaiu fdonarim dudunsiedurasiiegluszinafiansanailu
ma wazsnlluismsiaifieglurisszrinedignszsivingnasing uenanamdnuazinAnud iy Touds
Ideniegsafivng q fuduFessiuasumngiulussrnifdeushssiumindmsludiinnudons
fnaniuesuiadielifiunmessdnauhanuegisssaniatuliosduasiRnmslafiasyilian
yivsaUsngtu vilinddeduifnumuarivsslonifmonanaumdanauilésunnniseiund
w1 9 FadunsdAnuiivnngiuatsdulssmaanigouinuda ferudvldndnanlundyusig ez
vhaugfssalsiuangtuldesnds fivsavewusthimildodes DOING JUSTICE: A Prosecutor’s
Thoughts on Crime, Punishment and the Rule of Law. \Junifsdefimaunifiarsaun
M381U JEUAITINBIUAUATY

216



UNUUL1 NN
“YAULUNVIIAMURAFIUATIANEIUANHUN”
The Extent of Religious Insult Offense

NoYUTIUIENIT
Editorial Board

Azdfmans PamnsaluvnIne1dy auungln weieldlu ey nganwe 10330
Faculty of Law, Chulalongkorn University, Phyathai Road, Pathumwan, Bangkok, 10330

Corresponding author E-mail : journal@law.chula.ac.th

unwugiInendnusatull nesussansnsveugiineinusuiaauanvdngnsifienans
wnUadin pransaluninerdedaduivendnusifiaanmasildsunsusafiuluszdu “fuin”
lutns@nen 2562 hde “veulwnvasrURAgIUMBEAVENNAEL” YBIUIBUTNT WIAITAT

Inendnusidut diinufeuamtesaruiiagiumBoaneumaululsranangigeng
IngglsfnufadnsnanaziufnlunsdyeiRngvunenang wenmudnvIaUiuiTieunnuiin
grfinanfuundygivesnguneiifstesiunavdeanemmaunluissmeiiodan iz
Wisuifisuuasiausuuzuumaivsnzaslunsuiuusingmnglunnufiagrumbenetaman

demvasingndnudisuduannsfnunieiiiuasuunanudavesaufiagiumdenney
mauuieIiuingusrasdvesmsimuaanuiagiugviumBenneiuman Tagluduaiuio
guwmdeanemmaunlulszmalnedidoulsinsinuieuludsiuatuidususangrnelumiuin
grumBsavienumauvitivngegludwsfAmans liiazduenasatufusnngmnesig 9
wionfuAnwiluudunmsdininenfidensufiuanandesns o Weesungliiiuidvinavesmau
war sy lnglanizmaunsmtal-sug warmaunns NdwastgalsinsensUygiiniuia
Tugrudingn Taslawglulssdiuiin wszmalaanuiniléded “Anufagrumdeaneiumann”

Falvoulwnvaringuiansnseyiegiiosd “Ing” vve “aniui” lunmauivindy Miiseswes
mawtu Wuseadilnafiuninfiezfinsevsguainguseaniuil Wit

MndufiBeuldinsinvisieudsutungranesisUssme 1du Ussnaduiie Ussne
wosuil Usemadsngy uazdssnedvinu Saks 4 Ussmaigidoulddonumvinnsdnuduudaudidu
Ussimaiiiienailaasiuludesmauluudpiunnisiuoonly diflunisinwusosUssmagiould
ymsEnvTsruungvine anmdean way TausssveuRarUsenaindvswastslstheoniuiin
gumBeavemenau stz Uszmey | TnsamzUsemaduiedsnnnsigidovlsdnuiunoeng

217



Chulalongkorn Law Journal Vol. 39 Issue 1 : March 2021

aziBuavhliiiufenuduiusuardvinanivousamalng lidanduluFewesorsesssn maun
vide ulinsetinstyaingrane TasamzanufnguvBeaneumaniiusngtuadusnlulszana
nnednuareI 1.4 127 tu dumiliiinanUssmaduisiesifusuuuiluauiingiudenam
Tunuszimelneg
Tuduresuninseigideubusuannsinseilulssuiiinaaiiagiumdeaneumaun
tussasfiegsioluvdelilasfinrsanannguilunengmuglufuuiundsdseundentu mndy
HLTEUTINNITIATIZVBIAUTENOUTYBIANURAFIUMEAMENUAAUILAEANUWILNEAUVRITN T INY
Afteglutiagliu
uaanmsAnwIUsusukayeseiluinerinudiduil fideuasuheuiiagumBeae
mawfimsaunnsdifuldogifissusiinisdifulddananasiazAnsouuazairsveuivslid
AUTALAY ImaQL‘dﬂauLauaﬁﬂmLﬁlmﬁmLﬁmwﬁzyzﬁﬁiudau‘ummmﬁmgmm%wmmmammm
Uszanangmneoinlnsudluasuudaduduvema@nisaiussneumsnsyyinuniduanuniivvuny
WieliAnanudaaulusundwgf '?J‘ﬂﬁ%&“hLauaLLr’fl‘*usludauﬁuadé’mﬂmwﬁgwmummﬁmg’méﬁﬂa"n

Tslanumunyaudaau

il ivendnusaduiiiinesasuiudamiidaa Snmsndasadeia sauddnsduni
stanBuarludaUsefamans ngumneuazmauiliianduluduvesngmnglneuazngmune
inalsemafidenunAnwviUisuiisudeasluussloviegsbetelulusuand mivemAdeffeites
sziiiuldindeyatildanmsfuaifidouldinsiengiesnadissuuaumhlugieaueuugivaiau
wazidugusssu Frfunesussdmstwadeniunivinednusisuili dundduinerdnusiias
unnsdnAnwsall

218



Auuzidmiudidey

ASASEUAUAUU

TumawBeunanuiiievesunmsfinsanifiedfanilunsasnguine fidvussdesszyneazidoauas
Fudunemuguuuy feolui
1. Yoyaiidesszy
1) Fonasu nwilneuaznwdingy finseu aseuagu uardefudeomanszvomany
ag1staau Taglinsilinssnansvesvthusn
2) do-anavesidou sanwilneuaznndingy
3) sumiamdnnisvesiidou @i Fenwilneuazandsngy
4) Burdveslleu lneglsuenadenlddiuddiuiiviodiudvembenuiudainla
5) Souariioguesmsnurioaniuiifidoudsin fanwilneuaznwdsngy
6) UnAngd (Abstract) ﬁgqmmlmuaxmmé“aﬂqw Tnedianueiegisazlidiiu 300 M
7) Fdndiy (Keywords) Tunmwilveuazamwdangs ethados 3
2. sULuUNeIU
1) fumidelusunsu Microsoft Word tnetufiniduana .doc w3e .docx
2) fsrmunaviinszauil Ad (21 x 29.4 lwuRlRg) e
3) fuminsgauuu-ans egser 1 i1 (2,50 WwuRwng) uazdie-11 edeay 1
(2.54 wupLms)
8) friiomuaulagldisnys TH SarabunPSK e TH Sarabun New Tunpdadnus
16 waud
5) TisgueWeIEWiIaUssvia 1 W (single space)
3. 11591984
1) nsehedalivindudsesse 1dienys TH SarabunPSK w3 TH Sarabun New a6
dnws 12.5 waud
2) fivusfedldsuuuunisdredamuuuy Fanln (Chicago Style Citation) Fenssiuguiuy
NNFONBMUUTIDTTOVRIN TR INeTnushavarsinusvesrnaetiiFans yuiansal
UININY LU
Tanas $nunns, Mesure nguaganvaizmety, famindadl 10 (ngawme:
UIIRUNIG, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.

219



3) fileuanunsafnuiiudled
1. (mwlne)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolclds
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU
2. (M¥1BINaY)
https://www.chicagomanualofstyle.org/tools _citationguide/citation-guide-1.html
4. {lgUAIINTINE0UAINYNABIVBINITAENAM hmmaiﬁgnmmimLLazmm{fqnqw way
mmaﬁwLauaﬁuaqmﬂ%’ﬁwﬁﬁuﬁ’wﬁmmﬂmmé’aﬂqwﬁu’qmamu
5. ormvemmarusindessalimsiiu 30 wih Teituedfunafilavesneussaninis

Y 9

N15a9AURUUNAIIY

1. 3asN Y Wnsunanuriugommeaulativity gl dulununaminnsguves
Auddviidndansansineg lnedlleuaunsodmanuiuivledvemsasngruneluszuy
Thai Journals Online (ThaiO) 1
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions
2. nsvuIumsadsanurugemeaulatis
1) Weadnlugaiulasivernsans 7 https://www.tci-thaijo.org/index.php/lawchulajournal/
index (mmaaémlé%mmimLLazmmé’aﬂqw Tagnauasunwilyuuurves
Aulee)

2) nsdifuaun®n ThaiJO agud annsaingszuu (log in) Téae usthdslalliduamnan
hesatinsaIndndenau Jeazdsunanule

3) Anw “AuugthdmSUdlew” ag1eaziden Lﬁaﬂ%'mwiaLLazﬁl’mgﬂLLUUNmmTﬁmdmuﬁ
215813NNUA

4) dUNANINEIINTANT

5) AreSuneifiuinanansafnuléd
https://drive.google.com/file/d/1y217JvKwnwdevJdP2X 1fiNT50PxZ2aaZ/view)

ASZUIUNITNANTUINAIIY

IS manuieifiuilusannguue adudunsmuduneudseluil
1. oy udanaauNgneuTTENIToTa T UNITRATUINAUAINYDINANNUALS?
AiPguarlasuudsimaanudigssuuunn

220



2. nesussarBmsazsLdumsiTsamanuesideuluduiu wsudmansinsaluduiu
Tigdeunsuleglaidng
1) winnesussansmsiimnuiiuhemsiunanuesdeul asen manuazldsumsinnsan
Tutumeustely
2) ynnesussansnsiinnuiuinliassunanuvesfideuliiansan nanuazlilasu
N13RTUIRRUA
3. Wonesussandnmsiimnuiiuinensiunanuvesideul ifiansan nesussansmsduiiunis
fawolud
1) ummm%smm5LLammmm%’wﬂ%u%ﬁmmuﬂﬁﬂszLﬁuims;gmﬂ@mq@aﬂwﬁaa
2 i fineaussansmsiansandndeniduiiuinduinssnandifamidemamsmis
afivmesdomiithiausluunan wasmsUssidufindrifumsUssifuiuiiaems
(Double-blinded peer review)
2) waaudug nesussansmsandugsmiuiionsan
a. \flefmsanandvionesussaninisUssiiiunasuvesiToundnaia frssnanduie
nosUTIAUTBNIIEsTYANITIALITUAMA e INaTIY 0171 ToRanatem1siTIng sl
BRIy mmmamqmauﬁam AUNMNIYINIG ARudaUlunsdaue AudEAty
Tuanuin wavudmansussdiulaoudadu 3 sedueioluil
1) wivanasiRiulaglidinsudly
2) wiuaumsliuily wazidloudlouds Tussansmsfiansanlduiivielvidanduani
fnssnandiiiofiansandnads
3) LiuauAISU s 5N

a N

5. NBIUTTUIBNTATUIWANTUsTUlAEEMSIRaaivTanaussunsnslimuleglidndy
ausnsec
1) nsdnanuldsumsussdiu “wiuauaslipfiuilaglifinsuily” nanuazldsunsiiansan
Tutunousiely
2) nsdianuldiumsusziiu “wuanasliudly wesdloudlund Thussansnisiiansan
Iiufivdelidanduniifnssgandifiefintsandnade doBeuldulomuduusii
VoIV UazusIUNBNISVSeVSIAand (Wdusnsdl) wWivauadslaaRuwle
nasarldsunsinsanluduneuseld
3) natinanulasumsuseiiu “Wudunsufesnsiiun” maauaglilasumsiansaniinu
6. Mﬁﬂmﬂiﬁ%NamiﬂixLﬁua]1ﬂr;:imﬂqu@ﬁﬁaiﬁim%mm%ﬂﬁam NBIUTTUIBNTNATN
Ffuiaaesfeudnads TnsnesussarBmaanuanlumansa udly vedeyaifiuii
NnETeu wazdnguuuunanuieumsafius welmdulunusuuuunasulaseazen
fnsans fwiun Vel nesussansnsenvdmanuAulUlieuiieudluusuugafaniuld

LAILANTEY

221



7. neusIAEMIsEifiurinanuvesideuilasunansussliulviiiian uaglidaguiuunainy

TAduluauiinganss Mruaseuseswdintu Ineneaussansnsanuanslunisiiansan

@ 1Y

pARUNaNUiaRRLTLINSANSY Tulannadunlsral

YBNIVUADU

lun1sdaanuiiavesunsiansuiefiunlunsaisngruiy filsunnas $uses veusu uas

Suuseiun

1.

222

) = 1 1 Aa oA | i 1 =3
Haundndunaulvd bilnegndfiuivseawmeunsilauneulidinlugduuulafaiu
vselilogszninanisiiansaiveveSunsiiusivameunslunsansdunigly 90 Jutuan

Juinasussansnslasuduatu

- nanufiddunanuvesieuuiiieside vsedunaruvesdounar{idousiuniu

eV EEN

. nanuidanilainunsfnaenlagusrannsindegamuvauvseavidadvavsvesyle
. nesussSMsaInsaudluiiudy way/vieuiuivdsugduuuresmanuliluluaiun

nasUTIAUNBNISIMUA wazthnanuiafunlusasnguuneuulasduliadidnnselind
(PDF) iiawmeunsluivlsdvesiosaynszuvesulatdmsunisfinuiduniiuasd1edaun

s aa [ 1
ANANSIWaLEER LaznaunsuanuselUlalusuian

. Msfasanranuiiaglasunsifuiliunafiiavenesussansnisnsaisngming uwasua

msUszfiuannesussansnistiedufiduan nefinesussannisaylisuiinveuluion

Y38AUYNABIVDIHANY



Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on Ad size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tana $huns, AIesue nguaganvaeney, famiadsd 10 (hganwe: 93
U58UNNS, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7™ ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolclds
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools _citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCl). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiJO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions
2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking
change-language button at the top right of the website)

2) Registration as members of the ThaiJO System is required before submission.

3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.

4) Submit the manuscript

5) For more information, please visit:
https://drive.coogle.com/file/d/1y217IvKwnwdev]dP2X 1fiNT5OPxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:
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1. The manuscript has not been previously published in any form, nor is it is under

review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,

and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1.

Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

. Certify that their submitted manuscript has not been previously published in any

form, nor is it is under review for publication in any other journals within 90 days

from the date when the Editorial Board has received this manuscript.

. Certify that their submitted manuscript is written exclusively by the author or along

with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the

article.

. Present only true fact.
. Submit the manuscript in accordance with the prescribed format.

. Ensure that the manuscript does not contain any libelous matter or infringe any

copyright or other intellectual property rights or any other rights of any third party.

. Declare the source of funding or support in the completion of the manuscript.
. Declare any potential conflicts of interest, if any.

. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1.

Ensure that the published manuscripts are in line with the aim and scope of
Chulalongkorn Law Journal.

Ensure the quality of the published manuscripts with willingness to publish corrections
and clarifications when required.

Ensure that no published manuscripts infringe copyrights and measures against
plagiarism be taken seriously.

Not publish manuscripts that have already been published elsewhere.
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10.
11.

12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.

Provide reviewers with revision guidelines.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.

Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1.

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.





