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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the
following categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction
and contents, which are divided into main issues, subordinate issues and conclusion.

e Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should
contain introduction, illustration of the importance of the issue, research objective,
hypothesis (if applicable), research scope, expected contributions, related research
or literatures, research methodology (such as population, sample, data collection,
data analysis), research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the
responsibility of the respective authors, with which Faculty of Law, Chulalongkorn University,

Editor-in-Chief and the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English

language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process
by at least two qualified individuals, whom the Editorial Board carefully select owing to their

expertise corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Chulalongkorn Law Journal Vol. 39 Issue 2 : July 2021

Abstract

The Constitution of Japan established a political organization structure based on the
principle of Separation of Powers by requiring the parliament to exercise its legislative
power, cabinet to do so on executive power and the courts for judicial power. The constitution
admits the concept of the Supremacy of the Constitution and the power of the Supreme
Court to protect the Supremacy of the Constitution to protect the constitutionality of any
law, order, regulation or official act. However, in practice, it appears that filing a petition
to the Supreme Court to determine whether the provisions of the law are inconsistent
with the constitution, is often done for political rather than legal consequence.
Therefore, The Supreme Court likely avoids ruling in the way that the law was inconsistent

with the constitution.

Keywords : Constitutional review, Supreme Court, Constitution of Japan
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 Po Liang Chen and Jordan T. Wada, “Can the Japanese Court Overcome the Political Question Hurdle,” Washington
International Law Journal 26, no. 2 (April 2017): 349-380, p. 354.
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" Ibid.

" Ibid., p. 355.
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Abstract

Plastics are one of the most affordable, versatile and durable materials in the world.
Majority of plastic waste is treated by disposal in landfill, incineration, and recycling.
However, million tons of abandoned plastic waste is still casted away through rivers and seas.
By this, many developed countries in the European Union export their recyclable and
non-recyclable waste overseas to minimise environmental impact of plastics and
micro-plastics use, waste and pollution. Large quantity of plastic waste from many European
countries was sent to least developed countries and developing countries. However,
poor management of plastic waste in developing countries causes serious negative impact
on environment and climate change, such as the problem on depositing of plastic and
micro-plastics on land and in rivers and oceans in such poor countries. In December 2020,
the EU announced a new policy to ban export of unsorted plastic waste to non-OECD
member countries including all non-recyclable plastic waste, starting in January 2021.
These new EU rules will only allow recyclable plastic waste sent for recycling to be
exported to non-OECD countries. The Polluter Pays Principle (PPP) is one of the main
principles that influence the shaping of these new EU rules at the European level.
The implementation of the concept of PPP responsibility is a strong instrument to reduce
plastic usage and encourage better sorting and recycling across the EU and non-OECD

countries.

Keywords: EU law, export of plastic waste, non-OECD member countries
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' European Court of Auditors, EU action to tackle the issue of plastic waste, (Luxembourg: European Court of Auditors,
2020), p.57-59.

2 Alessio D’Amato, Susanna Paleari, Maija Pohjakallio, Ive Vanderreydt, and Roberto Zoboli, Eionet Report - ETC/WMGE
2019/5 Plastics waste trade and the environment, (Copenhagen: European Environment Agency, 2019), p.3.

® Keshav Parajuly & Colin Fitzpatrick, “Understanding the Impacts of Transboundary Waste Shipment Policies:
The Case of Plastic and Electronic Waste,” Sustainability 6, no. 12 (March 2020): 2412.

* Joan Marc Simon, Ferran Rosa, Cecilia Allen, Monica Wilson and Doun Moon, Changing trends in plastic waste trade
Plastic Waste shipments report, (Brussels: Zero Waste Europe, 2018), p.25.

® European Commission, A European Strategy for Plastics in A Circular Economy, (Brussels: European Commission, 2
018), p.21.
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" Secretariat of the Basel Convention, “Fourteenth Meeting of the Conference of the Parties to the Basel Convention,”
[online] Available from : http://www.basel.int/TheConvention/ConferenceoftheParties/Meetings/COP14/tabid/7520/Default.aspx.
[1 January 2021]
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" Pierre Condamine and Tim Grabiel, Waste Shipment Regulation revision How to fix Europe’s plastic waste trade
issues, (Brussels: Rethink Plastic alliance, 2021), p.1-3.

" European Commission Directorate-General for Environment, Frequently Asked Questions (FAQs) on Regulation (EC)
1013/2006 on shipments of waste, (Brussels: European Commission, 2006), p.11.

" Stefan Sipka, From strategy to practice: Tough issues ahead for plastics, (Brussels: European Policy Centre, 2018),
p.1-4.

22



o o

NIAINYGNY PNANTAINMING Y U 39 atiuil 2 : nsngrAw 2564

maassgitluszdugiinieglsuwindy mnusannmglsiodldgnindatuniileiaiuadrsduinm
syinsUssvAanIdnaeiuLazia@snassausTmiolunusig q seninelsemeadandn sauluis
anusiefiluduniseyindduandende nafamuvinliannmglsulddmuaulouvied
dawandeuanamglsy (EU Environment Policy)* vinliAnnisysannisglsulufifinisduases
AundeudwniudleatsdunadonvesannnglsUlviastu wieuvanmanssnudnudundoud
o1t uideUssimaauinvesannmglsluazsemaillaliiduauBnannwglsy (Useine
usnandnavnmelsy) Mdunierdesdiiudniedidulddudsiulssmaandnvesannmglsy
nadndenils annmglsudesnisliulousdanndonanninglsdidusunisduiiorfuay
annsavinlivszimaanidnvesannmglsuujodnuuleviedudaundouannmglsuuay
aanasgumsiuasesdanadesluviuesiindosnuulovefudsnndenanamylsy augly
funsadralevisdudaadenanninglsudu 4 Aliaiamansenuiudanadeslivssvauen
aundnanamelsululuasiaifenduiig luruzifeiiulssmaauBnddesufiinuszifoures
annmglsy (Regulations) ag1aAssasn BniaUssmaaundnanninglsudosoyfinistetiady
(Directives) wosannmglsUludydRngrunevesssimany JsnseyiAanisnguunemungmane
annmglsviu nsmsnguaneeyiinisveslssmaaundndesduiasgrulislnindedaduy
annmelsuluFeadiontu Suiumneanuinnguunedsuindevesssimaadngdosaeniuiu
sudsvvesannmelsuviodenadesdiinasgiulimlunifotsduannmglsy fewmilios nguune
danndouvesstimamndndsfiinmsmsuazanpsguiiaenadesiusuulumuuiaAnnisvngang
meluresUszmaaundnlidusunilsduieatiu (harmonisation of national laws)

Uszimaaundnavinmglsuiidneglungudszmeiamudy (developed countries) fdngam
NAUATYFNE S sqmﬁqﬁamuzmqmegﬁ%mmmLﬁaﬂﬁim%ué’maswémﬁm%ﬁamauauaq
sornudesnsldiuuandonemiuazmnaueluiinussiniu dssmaiauudiluanamelsuiu
aanvunlngfiiinsaasarnisuslaaiivlmduedhann Sntadssansdndngimadedudn
wazndnfuiiieneuauasienginssunisuslaaluiinUsssiunienauauesdoninudosnisvesm

v

FangAnssuvesinanuazduilnaluriomainvesssmamimuudiluannmglsuusdnifinginssy
nsuslaaluiiinUsedriuiianeuauswaniuaeIn1sveInuLarANaEAINaUIElUNSAN ST IR
Weteguied Tnenginssuvesdninuavuslnaluriewainvesusewmeimuiualuanninglsy

vdwndulidudsslemiseniseyinvdwandounelulssmenazgiininglsy” d15engfinssy
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BIO Intelligence Service, 2011), p.19.
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countries waste pollution transfer or part of the global circular economy?,” Resources Conservation and Recycling 136, no. 2
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'® Deutsche Welle, “EU bans plastic waste exports to poor nations,” [online] Available from : https://www.dw.com/
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Abstract

This article demonstrates methodology and findings of a research on a legal form of
maritime knowledge management organization in Thailand. As each form of state organ
has different legal status and framework, it is then necessary to consider the one most
suitable and effective for maritime knowledge management in the Thai context. By this,
the essential elements leading to the findings include an analysis of objective, characteristic,
and function of a maritime knowledge management organization which Thailand supposed
to have, an investigation on the necessity of establishing a maritime knowledge management
organization both internationally and domestically, as well as backeround and impediment
encountered during the establishments of past maritime knowledge management
organizations in Thailand. In addition, it is crucial to conduct a comparative study of the
good legal framework of international maritime knowledge management organizations.
The research then studies a possible form of maritime knowledge management organization
under the Thai legal system along with samples of established knowledge management
organization for other affairs. Finally, comments from experts in maritime domain are

integrated into this study.

The findings demonstrate that, at the beginning, the organization should focus
on managing knowledge instead of creating it on their own. Its main function shall be
cooperating, gathering, and integrating knowledge from various organization to support
useful academic reason for decision and policy makers in practice. The most suitable
legal form of organization for such duty is foundation or institute under public university.
In the future, the form of establishment of knowledge management organization could
be improved to public organization, so as to become a more well-rounded organization

in terms of being able to cover more knowledge management competence.

Keywords : Maritime Knowledge Management Organization, Legal Form of Organization in
Thailand, Public Administration, Public Organization, Foundation, Institute under

Public University, National Maritime Resources
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AUaATIg UL 3RTU3N15AN5 3L (standards of good administration) S1unauaresdnsvesiFlumsdavinuinIsasIsaie (powers
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" Geoffrey Till, Seapower A Guide for the Twenty-First Century, 2™ ed. (UK : Routledge, 2009), pp 23-33.

" United Nations, “Understanding the Ocean Governance,” [online] Available from : https://sustainabledevelopment.
un.org/content/documents/22828Pratikto_PPT.pdf [1 june 2020]

' Geoffrey Till, Seapower A Guide for the Twenty-First Century, pp 286-322.

" 91 audyananssnnidimenguinevsia a.d. 1982 Mszuasthvinensiauiidbu (Sustainable Development Goals)
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°' 919 European Marine Board, The Maritime Institute of Eastern Mediterranean, International Transport Forum (ITF)
130 Global Shipping Think Tank Alliance

 ghdeldurannmaiosuningusrasdluunil 2 uasieginsinuideeuiisuesdngeiziu 4 01i Serafin Talisayon,
“Knowledge Management for Public-sector Productivity”, Report on the Asian Productivity Organization (Tokyo, 2013); Vasileios
Ismyrlis, Theodore Tarnanidis and Efstratios Moschidis, Knowledge Management Practices in the Public Sector (Pennsylvania :
IGI Global, 2019)
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** RSiS Nanyang Technological University Singapore, “About the Institute of Defence and Strategic Studies,” [online]
Available from : https://www.rsis.edu.sg/research/idss/about-the-centre/about-the-institute-of-defence-and-strategic-studies-idss/#.

X8HI7TMxXws [28 November 2020]
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#n10unaNIsNINzLaN1a (Korea Maritime Institute: KMI)®
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$ads UFoRn1s wavatuayudunuisualuaniuidedinemansuasmalulad (Act on the
Establishment, Operation and Fostering of Government-funded Science and Technology

Research Institutes)

** University of Wollongong Australia, “About,” [online] Available from : https://www.uow.edu.au/ancors/about/ [28
October 2020]

» ﬂUim‘ﬁa;&amﬂﬁﬂ‘vﬁ Korea Maritime Institute [online] Available from : https:.//www.kmi.re.kr/eng/contents/contents-
View.do?rbsldx=215 [28 November 2020]
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% ﬂwﬂmiay‘amﬂﬁﬂ‘uﬁ Korea Institute of Ocean Science & Technology [online] Available from : https://www.kiost.
ac.kr/eng/sub01_01.do [28 November 2020]

" The Ocean Policy Research Institute, “About OPRI,” [online] Available from : https://www.spf.org/en/opri/profile/
[3 November 2020]
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** National Maritime Foundation, “The Foundation Genesis,” [online] Available from : https://maritimeindia.org/
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Abstract

Earmarked tax is an exception to the budget’s general principle which includes the
Principle of Universality and the Principle of Unity. It is often contested for transparency and
against fiscal discipline. Additionally, the budget allocation of earmarked tax is not annually
adopted by the Parliament, such as the Thai Health Promotion Foundation. Nowadays, there
are several earmarked taxes similar to the Thai Health Promotion Foundation. This brings up
the issue of suitability and balanced process for the efficient and transparent earmarked tax

administration.

Keywords: Earmarked tax, Sin tax, Thai Health Promotion Foundation, Thai Public

Broadcasting Service Foundation, Nation Sports Development Fund, Older Fund
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Abstract

Business operation today should not only prioritize the maximization of profits and
shareholders’ benefits as its ultimate goals, but also respect social responsibility and human
rights in order to achieve sustainability throughout the organization and its supply chain.
Sustainability reporting is one of the approaches which various regulators require business
enterprises to perform, as it allows them to conduct due diligence in order to assess
whether there are risks that their operation may cause or contribute to the adverse human
rights impacts, as well as to prevent, mitigate or remediate the affected. Therefore, issues
listed in the social aspect of sustainability reporting should reflect the international standards
on human rights and labor, which may be categorized as the ones required by law and the
others which are value-added to the business enterprises, while considering the constant

dynamic of current situations.

Keywords : Business and Human Rights, Human Rights, Labor Rights, Social Aspect of

Sustainability Management
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! United Nations, Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with
Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 2003

Z \fiedna, Art.2

? ﬁlatﬁﬂﬂuﬁaﬂi I‘Uimlﬁmﬂ Coca Cola, Supplier Guiding Principles [online] Available from : https://www.coca-

colacompany.com/policies-and-practices/supplier-guiding-principles. [10 May 2021]
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unenAfeill438350inenans (Documentary Research) WWudndiny muglufunsduniual
uazfuilannuAnifiuainguszneunis (Focus Group Discussion) Wlethieya delausuuy naonau
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2. WUIAANYINUNITIANITATUANNSBUTUNRFIAY

auddReInsiansiuanudBululifdinn Sunnnnissensuiinisuszneuianis
gsfagendmansznuliiimsuinvidevnsausiodeny 19y nsduiufsmsgsiafidmanseusnuans
wyweruvSeusInusegnirmieliidnlidsdu q neluvusiforiuniagsiaiannsoddusulunig
waiiornudauliutdnuuaruywerild dufu Wefinsannlenaiinagsiaunsaduais
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Fnaridunisuanuiunudediflegifn nanfe uwAnFesussEnivianiensifuguaionis
(Corporate Governance) LaziurAni3asnusuinouveInAgsiasodiny (Corporate Social
Responsibility) nnitAuuAnEesnusuRnTeuresnagsialumsimnanSiywev (Corporate
Responsibility to Respect Human Rights) S?fﬁLﬂuﬁauwﬁwawé’ﬂﬂﬂﬁqsﬁﬂﬁvawﬁuuwwu (Business

and Human Rights) lagideazveaiurenuaiu feil
2.1 wuIAAUIIENAUIA (Corporate Governance)
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mMynsnagnd MfiRnungnamifiieades wazmsiiauiuiiavey (Accountability) seffeu
dnie TngussenAvialuguszneumsusas el ingUsvasisnsiueenly ﬁuagﬁud’léﬂizﬂaumiﬁu

® Beate Sjafjell and Christopher M. Bruner, “Corporations and Sustainability,” in the Cambridge Handbook of Corporate
Law, Corporate Governance and Sustainability, edited by Beate Sj?fjell and Christopher M. Bruner (Cambridge: Cambridge
University Press, 2019), pp. 3-12.

" Richard Smerdon, A Practical Guide to Corporate Governance, 4™ Edition, (Sweet & Maxwell, 2010), p.2.
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# Bryan Horrigan, “Comparative corporate governance development and key ongoing challenges from Anglo-American
perspectives,” in Research Handbook on Corporate Legal Responsibility, ed. Stephen Tully (Cheltenham: Edward Elgar, 2005),
p. 22.

’ ﬁ?aﬂﬁﬂuﬁaﬂﬁ I‘Uiﬂ@lﬁmﬂ Hermes Pensions Management Limited, “The Hermes Principle,” [online] Available from :
www.ecgi.org/codes/documents/hermes_principles.pdf. [11 May 2021]

' Adefolake O. Adeyeye, “Corporate Governance,” in Corporate Social Responsibility of Multinational Corporations
in Developing Countries: Perspectives on Anti-Corruption (Cambridge University Press, 2012), pp. 168-93.

" Section 172 (I) of UK Company Act 2006
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2.2 uunAnANSURAYaUYRINIATINARBdAN (Corporate Social Responsibility)

WWIARAUTURAYEUVRINIATIAARBdIAN W30 Corporate Social Responsibility (CSR)
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JulwiAndaensuimsdnnisvesiuseneunisiysannisiendeiansuingdtunansenunise

depunazdsandeaunsueglunisusenavianisgsiakagluanuduiusiugddiulaide lag
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=

71§ Uszneunmsysiingmaunasenineanudndumaasugi dwandeusazdenn viefienin
Triple-Bottom-Line Approach Tuwagifeafiuifesausinauseyszlovivesiforuuazdiidnlide
auq fe® viell Tulagtuunada CSR dnshiresuieiivannvaneuansdaiueenty Jusiui

(1) ANENITNTEN15815U (EU Commission)

85U CSR WuwwiRaidusznaumsadastafiaeladusuilvidinufvunasdandey
Nazo1nTu® uananil §957u8IN15UIMITIANIINSNEINTYARaTLTAINSURRvaUlunITIA TN
wanmsliidenufuRvugiuuisenuunnaanadenfuassninug we g 1usu’

(2) @ns1¥LIUIANG

o5UIed CSR umsiiiunsvessznaunisivensuimsuseneuianisgsiavesay
damansenuluninirsdedsauiinuusznaufanis Jsldiinisnsiaaeunansznuniaasugia day
danndeunazdnsuywery suidunaunannisuszneuienissiiavemy wassmilefugidnlids
wazmhsnuiisfoufiovsnniBesmansenudandn’® el Woadauaradlifenmudasme
Auduieuints armidetiuvesgndn uasieidssnasiussnaunslusinugvesdfidlfidimun '

(3) ATAUAMUTIUTDNITNAIUINDANSIBULYIERUSZY19H (UN Global Compact)

aSuiTgUsEneumMsannsaduiunmInuuuAa CSR ldmensBatulundnaina 10
Usens finseunqu ¢ sy fe AvBuywevy WIeL AunedeNuaznsdeduain Jvdnaina
ma’WﬁﬁLmﬁaﬁmmﬂﬂﬁagaywmﬂa'jﬁwﬁm%wwaﬁuu Uy 1v9909ANITLINIUTENTNUTENAT
ﬁ’hwéﬂ“ﬂmiLLaz?m%Gﬂguﬁugm’Lumiﬁwmu Uﬁmzyﬁiadﬁaaﬁal,nma"aml,azmiﬁﬁum wazoUFYRY
anUsyIRIImENHemuNIINIse

" United Nations Industrial Development Organization, “Corporate Social Responsibility,” [online] Available from : https://
www.unido.org/our-focus/advancing-economic-competitiveness/competitive-trade-capacities-and-corporate-responsibility/corporate-
social-responsibility-market-integration/what-csr. [11 May 2021]

" European Commission, “Corporate Social Responsibility & Responsible Business Conduct,” [online] Available form :
https://ec.europa.eu/growth/industry/sustainability/corporate-social-responsibility_en. [11 May 2021]

1 European Commission, Commission Green Paper Promoting a European Framework for Corporate Social
Responsibility, 366 Final DOC/01/9, Brussels, 2001.

" UK Department of Trade and Industry, Business and Society: Corporate Social Responsibility Report, 2002.

© feda

" Wsagihde 3.3.1 M3t 6 (3) Thde enansiieenlnenseumumfiomsimuniternudBuwianyszmmi
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aziulaan wiagdinslidieSuisnuifn CSR Ianenany upanwazsmvoIAlie
wiamesutefnan Ae mslimnuddyiulssinuiuansuyvesy lnganzegadasznuin
w3susaznsiEenUUR Jsaenndesiunisusenaufanisgsnaiiensimunngdululindnuegns
wiuladaiguiu
2.3 UUIARgINANUENTUYEEYY (Business and Human Rights)

wnAngshafuanBuysevy vi3e Business and Human Rights (BHR) uuundadilsiuaany
aulauaginulidugsssutuegrannnigly 20 Yk Teevdnlnglannuvesnded fo
nsmseiniluananduaiudinisUsznofenisgsfetuenadmansenuiiadrsauidemesu
Junsasdiedvduywesuld wazazvieddlsliniagsiaiunnesndvsuyvevulagdmdnniseu
avdunweruluussquazyiultlunisusznoufanisgsie Tudesd anvszsmnulddenmesiaui
Tu A.A. 2008 U"lpemans19158 John Ruggie WAIIMINGISYE15I5A %aﬁwmﬂﬂﬁﬂu@muﬁmw
Y99Lav13N15aNUTEv¥F (Special Representative of the UN Secretary General) ieAnwany
Fululilunmsnesngunangsiafuansuyvevuassrsmdnnsiiielivnineanansathluusuldls

onansatuilidnandaviuszana 3 U aunseitdud aa. 2011 audszvinldeeniuuas
fusesenaduondui® Gaonasidided ‘mé’ﬂms%uuzmmawﬂissuwwadﬁ’aaqiﬁfﬂﬁ’u?m%uuwmu
waznsUsulgnseunisAuases insnuaziiersn (United Nations Guiding Principles on Business
and Human Rights: Implementing the Protect, Respect and Remedy Framework) wiafisen
81988 7 L1unsvhludn UNGPs” waglunaieunldnaeiduenarsideindunisaiainsgiu
JEAUANAINILTIRAIUAVEU Y wE v

nanMsBkUgNUTINglu UNGPs Aseguy “lenvian 3 Usen1s” (3 Pillars) Usenaumie AuAses
WIsNLazEeIe1 (Protect, Respect and Remedy) nanilagasune

(1) w@wanit 1 wihivesiglunsAuasesdnduywevu (State Duty to Protect)

yinihfgudunannisniegidu nanfe Sgiindiinuiusnsdauansuyvesulunig

Y

AuasastanwuliiuaInnIsnseiiiveuresszlufuwauyessy (Teritory) 189 Wag/¥399INN1T

'® United Nations Human Rights Council, Human Rights and Transnational Corporations and Other Business
Enterprises, 17/4, A/HRC/RES/17/4, para. 1

" United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework (UNGPs), 2011.

“ John Ruggie, Just Business (New York and London W.W. Norton & Company Inc, 2013), pp. 120-121.
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nszviiiveuveshenaudesininiagsialuung unavessy Uurisdiction)” wieunsiintiimug
ANUAIANTA (Expectation) Alaniagsiavieglufuuauvzoung1uavesiyitaenausenauianisgsng
ag1AINENSUYweYL” uonntl Sgdarestduldngurany TaliuuIUfuR naensuatiuayunia

=

gsnabndidneninlunisusenaufanisgsiveersasndnsuywesu” Tnaangegegs Tunsanssd

A AEITRINUNIATININTETITINGINTTUNWMINYEFLDY WU SFamAa duumu® waglunsly
nsUsenaufansgsiatuiduluiunilasunansemuainanudauds (Conflict-affected Area)”

(2) w@man? 2 ANUTURAYEUVRINIATINDLUNSIANTWENSIYBEYY (Corporate Respon-
sibility to Respect)

vy flausindclvi nafe unuilasimuslvinnagsieiiviidesnsgiuniiousy
(flefarsanisufuamdnd 1) l@wdnil 2 nduinausnuidnludnuazfidangundt Tagldsin
“auiuiintey” (Responsibility) uibumdnlunisgdlaliniagshaufifomuwundnd wazmstmun
TudnwugidumuivRavevarlidenululumsiivnldufinuasiiunsnisteduiaddny
WAD1RBUNTYUTINAFUIINAIAGINT AA1 gnAT v3edaauunula el wdnnsdRnelan
vdnd 2 Uszneushe mavanidedinsgiviedidauneliiin (Cause or Contribute) WanszyuMg
AUANSUY BEYURE NN MUISWANIINNITUTENOUAINITTINIVEWNU N15UoaiunIaussvmINg
nsgnuMudvBLyvevunulidRetedasnss (Directly Linked?” nsuansasjasiuluszs
Wlgue™ NMsnTdeudnsuyveruegesaun1u” wazn1sdnvidvselianusiuidelunssuiunig
Wenelaeyeusiang g™

(3) wwuani 3 nsidatianszurunisidstenvedlisunansenu (Access to Remedy)

imifaSunsauasesdnsuyvevulviiuseaniamaindu lagduduiiusenisusn
siinthidesdalisivuneuimunzauiioUseiuindlasunansenuiudnsuyvevuasiediveman
nszvIunsBseiifiussansaw’ lddaslunssuiunisefisssuvessy (State-based, judicial)

b
>
D

2 5WGLL§1ﬁ 19, UNGPs Principle 1
2 §i9813, UNGPs Principle 2

2 819, UNGPs Principle 3

% 79819, UNGPs Principle 4, 6
% |§i9813, UNGPs Principle 7

% \fie$1s, UNGPs Principle 13(1)

7 \fied1s, UNGPs Principle 13(2)

% \fie81e, UNGPs Principle 15(1), 16
# \fie81e, UNGPs Principle 15(2), 17-21
| fiad1e, UNGPs Principle 15(3), 22

| fiadne, UNGPs Principle 25
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WU msthadigena® usenszurunisvesigililinszuiunisyfisssy (State-based, non-judicial)
WU NMIT0UTHURUAMENTTUNTANSULBEYULYA NIUANATOIFNSUALIETAN {RNTIANTITUHLAY
w38 National Contact Points (NCPs)® wieUszmsfiaes magsnasianuiuinveuiiagiiansanin
MnszuiunIseleluseauuifnis (Operational-level grievance mechanism) Lﬁ@lﬁ@’lﬁ%’u
HansMuAUAVBIy s IdndnssULN Byl degaiiuss A sl UNGPs 1619
nannasiauUszansnmveInszuaunisideenluszauuuianisly 8 Usenisiiedu nannfe
nsvvaunndelussiufoRnissivszansamisdedlonnureusiengmiy (Legitimate)
ansadndld (Accessible) ausamamneduneuLaznanisiansanls (Predictable) dannu
Jusssu (Equitable) fmnulussla (Transparent) fnuaenndesiunannisaudnsuyvesu
(Rights-compatible) L‘T;Jul,ma'qL%'auisswmﬁuaehwial,ﬁaﬂ (Continuous Learning) wagifixnannnis
m3erugidmlaldy (Engagement and Dialogue)”

21NaFUNENNITTLLEIY UNGPs Frefuasiiiulddn wuadngshafuaniuyveyud
Fnguszasdiiaenndesiunsusznevianisgsiaiensiannidedululifdenuduiu Tasany
ogsBsluiamdnil 2 amvwsuiinveuresnagsRslumsimsnarBuyveuiissyinauIgUszneuns

msaliunisegalsitenizussginguszasdlumaiaswansuyvevuls
2.4 MnuurAagn1sIanisinuauddululiadeam

lefinnsanainuunfsia 3 wAafind1ndnsiy snduldimnuunaniiingussasdiiaenndes
ﬁumiﬂﬁsﬂauﬁamiqiﬁaLﬁamiﬁmuwﬁ%ﬁﬂuﬁaﬁmuﬁg&gu TagiuannsikuaAnussEmaua
Tnevguinuavesfevuifudud wuzhlifusznounmsmsdiaiasslonilimoudianzvos
fevuiniy winssufsslovivesiidwlfidslwhddnmumosnsiadnde idudeuuiin
CSR Alimmdfnyiudssiuiuansuywery Tnglangegisdalssiiuiunsanuiagnisliiden
VTR uaziamndeudununfnssiefuansuysevuiiaiianssuiusiml (Paradigm) luguuuy
“ANUTURAYRUYBINIATINALUNTANTNENS UL WYY wazosuneludnumendnnIstiue UNGPs 1
Fuszneunsmsdiiunsesndlaifieliiussaingustasddangn Talomzegisdanisuananiusiv
Tusgauulgunguazn1InTI9aeUaNSIYYEYUDETOUAY

* |§i4879, UNGPs Principle 26
* 14879, UNGPs Principle 27
* 14879, UNGPs Principle 28
* 4819, UNGPs Principle 31
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Tutunousield AomsthuuAssaindruilidugssamnntu leBmanisitanunsoili
vssquihdszasddananls Aemsdmimenunsinnisiuanudsduluiidauimissnuessy
WU n.aa. asnsafmuelifussneunsiiognelinisiuguadoseaulsesl wWeliiuszney
nsannsansvasunsAiuiansgsiavesaunievesuIsngdindmuidssiazdmansynus
GGG ANI PRSI ro] BX

aa o

3. 1nsguuazkuUURlun1sIansaudsdululindeny

lun1sdnvinsresunisdanisaiuanudidudndueg11danazdednlosiuuinsgiunas
wfuRnlasunseeusulussavanna wielideyantiauslunenuiuldiunissensudunisinly
TuiFosll annsTuUE UNGPs T 12 lauugiiliin

“12. The responsibility of business enterprises to respect human rights refers to
internationally recognized human rights-understood, at a minimum, as those
expressed in the International Bill of Human Rights and the principles concerning
fundamental rights set out in the International Labor Organization’s’ Declaration

on Fundamental Principles and Rights at Work.”*

Sofarsananudnnstuugdnaiy auiiiulgnausulareuveaniagsnalunisiaIswans
uyweutuasBalesiuussiaguduaviuyweruiild Sunssouiulusefussninassne Tog
UNGPs l#szyfiunmesussvingiusenanludowiuly 2 undsiindeiu fenginssewheuszmey
AREANSUY Y LLazﬂgjr:gzgwaqﬁmsmmuiwdwﬂizmmf’1éhsmé’ﬂmmas%w%%’uﬁugﬂﬂums
v 0g13lsfA A3 UNGPs 4o 12 fid1in “egretesdign” (at a minimum) dfulise®
fnavhlilaisriaveumvesnaguwezuuUfifdsayhiivsnguiniu wifusenounisannsn
thusiaguiudvBuyveruiivsngluenansdu q usulilumhenuvesaul dfeduiu®

TunsAumuasgulazkIuiRtunsdansanudduluiidnuty fIdeasidiauelagnis
WUIRNANYLYRMaITINIlA 3 Usenis na1fe 1) WInsgIusenIUseaRuansIveYY
2) nnsgruinguanengludmun 3) 1esgunusnglunannstuusiazuiufus Al

* |§ia879, UNGPs Principle 12
7 \fia89, UNGPs Commentary
* |§ia879, UNGPs Principle 12
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3.1 11ATFIUTENIUTEINARIUEVS I BeYY

Usensusn imsusazuauiiRlunisiamsmnudsdululifdeng onadumldaninsgiu
iw’j’mﬂizmveiﬁﬂi’]ﬂgiugﬂLLUUﬂg%mwaiw’jwa‘dm‘m (International Law) #58m31a135eninaUseime
(International Instruments) Sulafifnatdunsasrsussringuuarlifunseensulumassinassmea
Tnadwunidu 1) nguinssewinslszmediednSuyvesy 2) sydyandniudnduyvey way
3) Uy uar Uy IT09RIANITLINIUTEN U SEmA il

3.1.1 nQUnsseninsUszmadiieansaywevu (Interational Bills of Human Rights)

fannanalineiu UNGPs T 12 svutnauiininusuinveuresningsiatunisiansnadnauyse
yulumstalesiunginsssninssamainiednsuyveru lnefinsasiuszneuiulungnssewing
UseinAnnednSuyyevuiy Usenausie

M5 1 NURTIENINYSHANATINIEFNTUY e YU

ngUnssEnineusemeadnfaednsuywevy (International Bills of Human Rights)

1. [ Yjeuyrennadndiednsuywevu a.A. 1948

(Universal Declaration of Human Rights -UDHR™

mevdiaasulanasi 2 Ssaundnanussrmndiuhamsinmisnasgussrinssuna
Gﬁ'luf?m%mgwasuuLﬁaﬂaﬂﬁuﬁiﬁlﬁﬂmce;miﬂil,aﬁw%uﬁﬂiuaumm wafildFon1seanyfuan
UDHR FsseyannsgiuseninassimadudvBuyvevuiivainvansuazaseungy egnalsia
wifensanludeguuuy (Formality) azwudn UDHR lafinaidunisuniusyle 4 ae
uifaildsunmssensuindunsansiiadeussingududnsuysesulumasswing
UstinaBsazvieuliiuds “anudilasnuiu” (a common understanding) sewinesgasndn
andszd® wazgousuindaanvulildgnuesindu “Taquisanudiueniiula”
(an object of international compassion)™ LLm'LﬁuﬁmﬂﬁwgﬁmmmL%'EJﬂ%@ﬂLﬁ@iﬁlﬁ%’U
mafenendlelisunansenuiuavBuyueeu® sl Ugaldnengumsnnsly 28 de
Fslisumsthlvaenunsnuazvensaueglungmnessninssemasuansuyvevudu o
Tunasieun

** United Nations, Universal Declaration of Human Rights 1948

“ Nihal Jayawickrama, “The International Bill of Human Rights,” in The Judicial Application of Human Rights Law:
National, Regional and International Jurisprudence, 2nd ed., (Cambridge University Press, 2017) p. 27.

“ Hersch Lauterpacht, International Law and Human Rights, (Hamden, CN: Archon Books, 1968,) p. 4.

2 Erqudadi 40, p. 25.
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M3 1 nURTIENINYseANAIIRNIEFNEUY YU (F8)

ngUnssEnineusemeadnfeansuywesy (International Bills of Human Rights)

2. | nAnsEnIneUsEmAdINaeanSwalSauwaznisiiias A.A. 1966
(International Covenant on Civil and Political Rights-ICCPR)"

Hunsansiiusesinantuiemundunuduasdviuywesu wayimualiisinusnsdide
au (Negative obligations) vunszyinnisla q SuiduwaliAnnisliuse fuavsuyseui
ICCPR Susasliunaianau Tnsanszdfgyues ICCPR Aenisimisnnannishiidenufifivas
ANUVIBNTENIIGNA AaRIUAVENaNETouLAzNSWRwaneYsEN1s Wy avSludin
wsnmlunshignusununSerenasduma wSamlunisuanseenuagnisyuyted19duR
sl ICCPR fifSanaidonsu 2 atu Ae atuusnidenmsdelitannsuansathdoos
Bowieiunsazidadvsuysevulu ICCPR sonuynIINSavEYYeTULAaMU ST
(UN Human Rights Committee) uazatufidesindhenisendnlnulsemsdin

3. | AN1SENINUTENATIAWENTNINATEENY FeRUUAZIAUGITU A.A. 1966

(International Covenant on Economic, Social and Cultural Rights-ICESCR)*

Hunsansisusesdindniuisanudusyuduasansuysevusuientu ICCPR widimun
Tisgiltusnsali@auan (Positive obligations) Tunsdalidarnsuaninsagulnedvsnud
ICESCR 3useslssnndigawiiisginineins Uuﬁ”ugmsuadmﬁm'ﬁwwé’ﬂmﬂﬂLﬁaﬂﬂﬁﬁ’maz
AMUVLTIBUTENINUNA PRBAIUAVTNINATYTNY FauuarTausssuvatgdsens iy
angnaaunn anslunisvienu ansmenisfine @nsnieiaiussey sl ICESCR fiians
Fon3u 1 atiuivhenmslalitlenvuansnihdeseadsuieatunisasidadvduyvevy
Tu ICESCR #iapaugnssunI153mieLAsegng denunazdniusssy (Committee on Economic,
Social and Cultural Rights-CESCR)

“ United Nations General Assembly, International Covenant on Civil and Political Rights (ICCPR), UNTS Vol. 999, 1966,
p. 171.

“ United Nations General Assembly, International Covenant on Economic, Social and Cultural Rights (ICESCR), UNTS
Vol. 993, 1966, p. 3.
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o Y

3.1.2 audyIanaUAnNSuYwesY (Core Human Rights Conventions)

v a a

waNAINNYUnIsENINUsesmeadninednSunsesundd anlssaualadnvineudyyinuans

o

uyweruluawondn 7 adu Fullendu ICCPR way ICESCR Waazi3and ayduannanauavi

a v '

uyweyy (Core Human Rights Conventions) tnefnatdunisifiuilemansuyveusiueig g

'
' =

TaseuaquunnnImunglunginsseninslseimainmedvduysevu wasssynquyanannlslasu

q q

msfisanguaduirvnsedinnududssonsldsunansenuidnsuyvesuannniuanaiily

@9 UNGPs 1o 12" Wavadliguseneunmsanunsadivssvinguiusinglueudya 7 adull ausu
Tlunhenuvesauls fadl

v v

MITNT 2 DUSYQYIMANAIUINEU YU

v Y

audyMaNAUENSUYBEYU (Core Human Rights Conventions)

1Y 3

1. | audyrdndenmisvdanisidenuiimadievalunnguuuu a.a. 1965
(International Convention on the Elimination of All Forms of Racial

Discrimination- CERD)

fansydrAyPa nsviudenyufua wu n1sdwun Ay 9100 USeldeswefivey N1z
WAWUeYA @73 Weane wddulle viewiugnida Tunngduuudesindanisvig
luwa1IULTe (Propaganda) ¢7g

2. | aydugyrindienisvaanisidenuudeansluynguuuu a.A. 1979

9 v

(Convention on the Elimination of AWl Forms of Discrimination Against
Women-CEDAW)*’

= °

fansgdAgfe nsudenuuRmsizmauiane Tngadefannuuinieussninanely
e il Tutagduerenssunis CEDAW lasuseslvifiaauilonily CEDAW Tisauds

q q

NSANATOINGNUARATIIAINVAINANENGNA (LGBTIS) fag™

® rqudail 19, UNGPs Principle 12

% United Nations General Assembly, International Convention on the Elimination of All Forms of Racial Discrimination
(CERD), UNTS Vol. 660, 1969, p. 195.

" United Nations General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), UNTS Vol. 1249, 1979, p. 13.

* United Nations Committee on the Elimination of Discrimination Against Women (CEDAW), General Recommendation
No. 28 on the Core Obligations of States Parties under Article 2 of the Convention on the Elimination of All Forms of
Discrimination against Women, CEDAW/C/GC/28, 2010.
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M5 2 OUAYY AN IWENTUL YT (FB)

v Y

audyMENAUENSUYBEYU (Core Human Rights Conventions)

o £ o

nAFA3 A.A. 1984 (Convention Against Torture and other Cruel, Inhuman or

Degrading Treatment or Punishment-CAT)"

fansvdrAAe n1sviunseyinnisle q Allnaidunisnsunusaznsnseyindu o Aluesie

I3
2

LSunuesssu visendddnaas ialiliudsloaumaviamansnnvasynna

" Y a

4. | audysyrindaednsian a.A. 1989 (Convention on the Rights of the Child-CRC)™

v U

flanszdndnyfe nstusesininaumislasuaruiuases mIguakazautiemdoilufivay
Tunaneusznns 1wu mathisnmsfinu msldegsutuiuaseuniaiuudiinuszasddudy
msfuasesatafnmuaznsliaiaRnisdnuuniiin Weliinanunsaegsonuazidulaluidu
Hlvigfianansassinesls

5. | audugyrindienisAuasesdnsvasusenulendretugiuuazanndnlunsaunia

9 v

A.A. 1990 (International Convention on the Protection of the Rights of Migrants
Workers and Member of their Families-CMW)*!

fianszddyie nmsfuasessanulundeiugunazandnluaseunirnnnisdenujin
R ERER A TIRAIRITG Fowh Al M e UszTRonwginssy Anudiunianisidles dayui
Piduvomndu Mudinnaeianiumanarnismsny fedussmalnedlaildamnm
LLazLSﬁWLfJumﬁaué’zym’mﬁ’Uﬁ

6. | aydIINRILANSAUNNIS A.A. 2006

9 v

(Convention on the Rights of Persons with Disabilities-CRPD)*

fansydnfye N1IANATOIANNNITIINAITERNUJURNIBUAWMIAURNTT $IU0INNT
AUATOIEANTAUTNTTNEITRIAUANENIWaLTaULAE NS kavdnEMIuATYgRY demy
wazIusTsy 1w avslunisviinu Gnsnsguam anslumsfine iamlunisuanseen

* United Nations General Assembly, Convention Against Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT), UNTS Vol. 1465, 1984, p. 85.

“ United Nations General Assembly, Convention on the Rights of the Child (CRC), UNTS Vol. 1577, 1989, p. 3.

*! United Nations General Assembly, International Convention on the Protection of the Rights of Migrants Workers
and Member of their Families (CMW), A/RES/45/158, 1990.

2 United Nations General Assembly, Convention on the Rights of Persons with Disabilities (CRPD), A/RES/61/106, 2007.
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o v v

MTNT 2 ouSYmanauansuY ey (sa)

v v

aydymMaNAUENSUYBEYU (Core Human Rights Conventions)

[ 1

7. | sudyeyssnieusamadidienisAuasasuaraynAuannsUsAUTiesugey A.A. 2006
(International Convention for the Protection of All Persons from Enforced
Disappearance-CED)"’

flansvdrdnyiie n1sfuases yaaalisentiuannsdsiulimeaugey luinasdusienis

) v v W o A Y oad A & X v o P |
Junu Anda anwnen visemeisnisaule Meilssmelneliasuulusudyanadulivaiu
v al Y v [ =
Fafilagnduna

3.1.3 Ujeusyuaaud a1 vaeaean1suseanusendnelseme

weNMNNYURTIENINYsEIMATAVBILBeTULaY UNGPs d8 12 ldssudaauianuiviia
Gna‘usumﬂ’1ﬂﬁjﬁﬁﬂ,umsLmiwﬁw%uuwwuﬁ?umﬁ%‘iadﬁuﬂﬁfgzgwaqﬁmnmmuswdwﬂszmﬂ’h
ﬁ’awé’ﬂmiLLax?m%%zuﬁugmsLmﬁv'm’m (ILO Declaration on Fundamental Principles and Rights
at Work-Ufjayayn ILO) 978 Imaﬂﬁzyzymﬁuﬁlﬁ%’umﬁmaﬂmsﬁﬂissqmaaﬁnmwmuawd’mﬂizLwﬂ
(ILO) 1o A 1998 HinquizasdiiielriduaduliAnanudusssuuaznsiaumisdan (ensure
equity and social progress) AaaRAUVINANULINAU (eradication of poverty) Tufifusesnuwile
M ASBY* FrensfmuanasgIuLTsudnseninasema (nternational Core Labor

o w

Standards) ludnwauzfiduussingudwinaseunay 4 Ussinuddey wazlunasienn ILO Aldean

audayaiiieveneanuuaziMmuaTIsasdenUssnuiingT fil

> United Nations General Assembly, International Convention for the Protection of All Persons from Enforced
Disappearance (CED), 2006.

** International Labor Organization (ILO), ILO Declaration on Fundamental Principles and Rights at Work, 1988,
Preamble.
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WATFIULTIUMEN ST sEImALAzaydTiteadas
1. [ msfusaaainmlunisaunanuazn1sAnATa9Enslun3sauRTafeTes
1) eydyan ILO atiufl 87 Theiadnwlumsanesuaziagnsduasesanslunissaudh
A.A. 1948 (Freedom of Association and Protection of the Right to Organize
Convention No.87-C87)”
2) audya ILO atufl 98 Tdednslunssiufinaynnssnesaresas a.e. 1949 (Right
to Organize and Collective Bargaining Convention No.98-C98)*
2. [ Mmsvdausenudsduiaznisinasiusanuluynuuuy
1) eydya ILO atufl 29 Pdeussnuddu A, 1930 (Forced Labor Convention
No.29-C29)”
2) auda ILO atiufl 105 F18hensenianusanutsdu a.a 1957 (Abolition of Forced
Labor Convention No.105-C105)*®
3. | mssnidnnisldusesuin
1) eyday ILO atiufl 138 H1deegdusm a.a. 1973 (Minimum Age Convention
No.138-C138)”
2) oudayan ILO aliufl 182 Ideguuuuiarieiignveanisldussnuiin a.a 1999
(Worst Forms of Child Labor Convention No.182-C182)%
4. | nMsvdnnsiaeanufuntunisdnesuuazandn
1) oudya) ILO atuil 100 Mvhemaeuwnuivieuiu a.m. 1951 (Equal Remuneration
Convention No.100-C100)*"
2) oydnyan ILO atudl 111 rdenadenUfud (M3drsauuazern) am. 1958
(Discrimination (Employment and Occupation) Convention No.111-C111)%

> International Labour Organization (ILO), Freedom of Association and Protection of the Right to Organise

Convention, C87, 1948.

108

* International Labour Organization (ILO), Right to Organise and Collective Bargaining Convention, C98, 1949.
*" International Labour Organization (ILO), Forced Labour Convention, C29, 1930.

** International Labour Organization (ILO), Abolition of Forced Labour Convention, C105, 1957.

“ International Labour Organization (ILO), Worst Forms of Child Labour Convention, C182, 1999.

( (ILo),

( (ILo),

( (ILo),
* International Labour Organization (ILO), Minimum Age Convention, C138, 1973.

( (ILo),
! International Labour Organization (ILO), Equal Remuneration Convention, C100, 1951.
( (ILo),

“? International Labour Organization (ILO), Discrimination (Employment and Occupation) Convention, C111, 1958.
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1.

1aNa1519anlAgaIANSINEANNIUNDUALNITWAILINIUATESAY

(Organization for Economic Co-operation and Development-OECD)

OECD Fai8ussrnisszninUssmanuasegiafisgaundndssnageusunisunasesssuay
Uszansulpauaziasugianisdias teenenaislusasivarsatunmelsmizos “nsaniiu
fan15g3NveEgeilnuTuiinvey” w3e73en3n Responsible Business Conduct (RBC)

P RARGD)

1)

2)

OECD Guidelines for Multinational Enterprises (OECD MNE Guidelines)* genass
wsnlud A, 1976 warUsuugsadsdanlul a.a. 2011 Snguazasdileasuiauums
wazdnsgludnuagliyniu (non-binding principles and standards) ﬁ%gam%ﬂ
OECD manislsiniagsiafisznoufanisgsislusgaundnasdiiunisediafimnusy
NavaU flLﬁa%’lﬂiaUﬂ@uU%UWﬁLﬁIEJ’J%JE]Wi’N 91U Anduywery AuduTuslunang
19 dwnnden msvinnsaesiudu Usslovdvesfuilan Insmansuazimalulad
NIWITUNINITALAZ NI BBINS

OECD Due Diligence Guidance for Responsible Business Conduct (OECD RBC
Guidance)” eonlud a.e. 2018 fdnwazlualioliungusznounistunistr OECD
MNE Guidelines TUusuldlumsaniiunmsnsiadeudnsuywesusgissaumulun1aljus
WefiEfUszneunsarlsmaniassvioausmousonansenufiisatosiunssny avduywe
u Auaden M3vdansnesiuiuuagssaniuia Wusu Fanmsnseaeudvsuysevy
aﬂﬂﬂiauﬁmﬁﬁaﬂﬂéj@ﬁﬁUﬁﬂLLuzﬁﬂﬁﬂiﬂﬂgh UNGPs ez ILO Tripartite Declaration

of Principles Concerning Multinational Enterprises and Social Policy 8nfae

# Organization for Economic Co-operation and Development, “OECD Guidelines for Multinational Enterprises (OECD MNE

Guidelines)” [online] Available from : https://www.oecd.org/daf/inv/mne/48004323.pdf. [13 May 2021]

® Organization for Economic Co-operation and Development, “OECD Due Diligence Guidance for Responsible Business

Conduct (OECD RBC Guidance)” [online] Available from : http://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-
Responsible-Business-Conduct.pdf. [13 May 2021]
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2. | lenansieanlngasAnsnssUsERINeUszmea (International Labor Organization -ILO)

ILO usnanazdoudayguasufaandaildnanluiisiuud® Suiujyglasamasnatu
156131 ILO Tripartite Declaration of Principles Concerning Multinational Enterprises
and S ocial Policy (MNE Declarations)®’ ﬂ%’UﬂEﬁﬂ%ﬁﬁ?jﬂiﬁJ A.A. 2017 ﬁfmqﬂizaaﬁl,ﬁa
Huwumdlilasnd deusznoude mady wsduuwargning lunsthidemiifisinguan
neydyguazUfyaves ILO WU M531991u Msilneusy Reulvaniwnisd
wssoudiius iuiulflunsuszneufanisssia Taslenzegnedsluuunnsduagnis
amuludalsema ieatuayuliiAanisiidusundeuanlumsiliiAaiaminisms

wswghanugluianmamsdiauuasandymdefinmiterafindussninaiu®

3. | 1enanshieanlagnsaunausINTANITNAIUILNDAINEBULENUSSYN YR
(UN Global Compact)

1on31n UN Global Compact agdluanaina 10 Usenis (Ten Principles)®” uaa dildoan

lnansdnuaeaturiteitunmdiungussneumslunisusulivananna 10 Usznisite

THAnAMudsTY fogefo

1) A Guide for Integrating Human Rights into Business Management Wuausiuile
521374 UN Global Compact ﬁ’uéwﬁmm%uaaﬂmﬁLﬁaﬁw%wwamuLwidav«ﬂismm@
(The Office of the United Nations High Commissioner for Human Rights-OHCHR)
oonlud a.a. 2006 eidugiiaidowiulifugusznaumslumsysannistmdnaina
10 Ysenisluaeaunsniunisuivmisianisvesgusenauns™

 sagiate 3.1.3 M99t 3 aspruussundnssinssmauaseudyaniiieados

# International Labor Organization, “ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and
Social Policy (MNE Declarations)” [online] Available from : https://www.ilo.org/wcmsp5/groups/public/--—-ed_emp/-—-emp
ent/---multi/documents/publication/wcms_094386.pdf. [13 May 2021]

® figens, wih 2

¥ UN Global Compact (UNGC), “The Ten Principles of the UN Global Compact” [online] Available from : https://www.
unglobalcompact.org/what-is-gc/mission/principles. [13 May 2021]

“The Office of the United Nations High Commissioner for Human Rights (OHCHR) and UN Global Compact (UNGC),
“A Guide for Integrating Human Rights into Business Management” [online] Available from : https://www.ohchr.org/Documents/
Publications/GuideHRBusinessen.pdf. [13 May 2021]
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2) The UN Global Compact Management Model sanlull a.f. 2010 \ioiaSuienans
aﬂ’uLLiﬂTuﬂWﬁLLuxﬁ’lLLuawwnLLaz%umauiuﬂﬂiﬁaEJWQ’U%ﬂaumﬁmmmﬁmﬁﬂmﬂa
10 Usens™ Tdaeaunsnlunszuiunisafunanisiarluiniusssuesnnsla nasnau
ﬂszLﬁummL?‘%mﬁlﬂuwaﬂiswumﬂmsﬂsmauﬁamsqsﬁa Tnstenansatiuiinanis
fumeu 6 UsgmslumsduiunsifiengUsvasdfnan fe 1) mawansaussiu
(Commit) 2) MsUszLiu (Assess) 3) nsluiAileny (Define) 4) NsUsAUlY (Implement)
5) msfiuaua (Measure) Wag 6) Ansdeans (Communicate)”

3) UN Global Compact Guide to Corporate Sustainability” aanludl a.a. 2015 A1nun
Andnwaz 5 Uszn1sil UN Global Compact Ustasdoennliifusznaunisil Uszneu
e 1) mUsgnaugsivegnadivannis (Principled Business) 2) n1sas1adsauiduuds
(Strengthening Society) 3) m’lmflwlfﬁ’l (Leadership Commitment) 4) MBI
seilas (Reporting Progress) uag 5) Nsiausauvedvieadiu (Local Action)

4. | wnansheanlnenanisAiuiuiv@ (International Chamber of Commerce-ICC)

n
a o a

#oMIAUILITIR 138 ICC WussAnsionvyulussauuuaninusiandnlunisdaasuy

msfmsasusErisUssne oenienansvansatuiifitenifeafumsativayunisdiiu

nsiitennudiiy Tnedegaenansiieadosiudod fe

1) ICC Sustainable Trade Finance Customer Due Diligence Guidelines aanlag
AMLYINTUTDIANLBUNITUITNITAIUNITEUIAT ﬁLﬁamLﬂumiixumwmﬁ"mﬁm
dauanden deuuazssnnivaiifedestuaudnieuinisvesiuszneufianssuams
G'Tjaﬁmhalﬁijﬂszﬂa‘uﬁﬁ]miﬁmmi‘dszLﬁumaﬂiwuﬁmmﬁmﬁmﬁagﬂﬁﬂﬁg“

" UN Global Compact (UNGC), “The UN Global Compact Management Model,” [online] Available from : https://
d306pr3pise04h.cloudfront.net/docs/news_events%2F9.1_news_archives%2F2010_06_17%2FUN_Global_Compact_Management
Model.pdf. [13 May 2021]

2\ fgdns, wih 9

> UN Global Compact (UNGC), “UN Global Compact Guide to Corporate Sustainability,” [online] Available from : https://
d306pr3pise04h.cloudfront.net/docs/publications%2FUN_Global_Compact_Guide_to_Corporate_Sustainability
.pdf. [13 May 2021]

** International Chamber of Commerce (ICC), “ICC Sustainable Trade Finance Customer Due Diligence Guidelines,” [online]
Available from : https://iccwbo.org/content/uploads/sites/3/2019/12/2019-icc-ks-sustainable-trade-criteria-1.pdf. [14 May 2021]
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2) ICC Advertising and Marketing Communications Code ﬁfﬁlqﬂizaﬂﬁtﬁaﬁuﬂim
fuilan lneszydsiinsnseviuasrunsssihlunslavamienisnan ileluuiufoa
Tudesilazsioundnnisdoansegremsslunsean g930 Wuauass gnnguane wag
denadasiundnAusURnveusednuLazausiy wu lunslavanmsiildmwan
senuTizifnsawiinuazionu lnsemzegedimslavawansusdmsuiniinassos
fiansanndunseadeniliimnzauiudin M%@I&meﬂﬁﬁlﬁﬂLi“]u;:immwuimwmﬁ
ArstostudlAnnisuanenuselevianinianefiseu®

5. | enansNeanlngANUIINADITEAVUIUIBIA LUNITIIBU
(Global Reporting Initiative-GRI)

arussiiosziunumilunismeny vie GRI ussAnsdaszsenheUssmaiideiudie
TnqusrasdlumstiemderUssneumsmagsialunsimimnenumsdansiuanudsdu
vuesgiildFunissensuluseduununend Tae GRI ldeenionarsde GRI Standards
T e 2016 FeusznaufouuUfURATA (Best Practice) ieafuiATugia Aundou
wazdany tiauesuuutludnvarsimnasguisndninasgilumessninsssina
onshegravu lufiAdsy GRI Standards léiannsvimnnsgiuiaenndedfusnsg ULy
5eMI9UsENA 817 auda VN ILO WagHInIgIU 1SO9001 1SO26000

3.3.2 wannsBuuzuazuulIlfifvasnaravannindlusisusemna

UANIINBIANTVTEAIUTILTTEINUTEIWALEY Patananninglusisussmaunaunanle
paNVaNNISPLUERazRIIUURNITUN1TRTINTIB9UNIsIANITATUALdEulTLnUTEnToen

PANNSNIL 019890998 1191 L HBINRAANSNNSNIUNIWAIANUA LAUS BN DDA NANNSNE A DILER

YA o LY '

Foyaieafiunsdanisiuenuddu Fermdessnuindniuyveyu Tudesd §iduazvesndiodn

Y

wnansaileeanlagnainvanninglusisuseing Aswelull

* International Chamber of Commerce (ICC), “ICC Advertising and Marketing Communications Code,” [online] Available
from : https://iccwbo.org/content/uploads/sites/3/2018/09/icc-advertising-and-marketing-communications-code-int.pdf. [14 May
2021]

“ Global Reporting Initiatives, “GRI Standards,” [online] Available from : https://www.globalreporting.org/how-to-use-

mthe-gri-standards/gri-standards-english-language/. [14 May 2021]
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" NASDAQ, “NASDAQ ESG Reporting Guide 2.0: A Support Resource for Companies,” [online] Available from : https://
www.nasdag.com/ESG-Guide [15 May 2021]

* Singapore Stock Exchange (SGX), “SGX Sustainability Reporting Guide,” [online] Available from : https://api2.sgx.com/
sites/default/files/2018-07/Sustainability%20Reporting%20Guide%20%28220218%29.pdf. [15 May 2021]; Singapore Stock Exchange
(SGX), “SGX Investor Guide to Reading Sustainability Report,” [online] Available from : https://api2.sgx.com/sites/default/files/2018-12/
Investor%20Guide%20to%20Reading%20Sustainability%20Reports1.pdf.

[15 May 2021]
2 i
100 International Finance Corporation and Shanghai Stock Exchange, “Sustainability Reporting Guidelines Mappy & Gap
Analyses for Shanghai Stock Exchange,” [online] Available from : https://www.ifc.org/wps/wcm/connect/e52d6fed -281f-4651-
adee-ac17ae03cf90/SSE_IFCReport%2BEnglish.pdf?MOD=AJPERES&CACHEID=ROOTWORKSPACE-e52d6fed-281f-4651-adee-acl7ae-
03cf90-jgeKMil. [15 May 2021]
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19" Australian Stock Exchange, “2020 Sustainability Disclosure Guidelines,” [online] Available from : https://www2.asx.com.
au/about/sustainability. [15 May 2021]
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105 1 qudaft 40 The Right to Freedom of Association, p. 857

' European Commission, X v. Ireland, Application 4125/69, 14 Yearbook, 1971, p. 198

' European Commission, National Union of Belgian Police v. Belgium, 1 EHRR, 1974, p. 578
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1% Amy Weatherburn, “Strengthening Action to End Forced Labor: The ILO Forced Labor Protocol and States’ Positive
Human Rights Obligations,” in Convergences and Divergences Between International Human Rights, International Humanitarian
and International Criminal Law, eds. Paul De Hert, Stefaan Smis, and Mathias Holvoet, (Intersentia, 2018) p. 75

7 Erqudad 57

1% International Labor Organization, “ILO Indicators of Forced Labor: Special Action Programme to Combat Forced Labour.”
[online] Available from : https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration /documents/
publication/wcms_203832.pdf. [17 May 2021]
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% International Labor Organization, “Child Labour, Targeting the Intolerable,” [online] Available from : https://www.ilo.
org/public/libdoc/ilo/1996/96B09 344 engl.pdf. [17 May 2021]

"% Franziska Humbert, “The Problem of Child Labour,” in The Challenge of Child Labour in International Law,
(Cambridge University Press, 2009), p. 18.
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Sraudait 62, Art.2
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Sandra Fredman, Discrimination Law, (Oxford University Press, 2011), pp. 14-15.
"2 A, C. L. Davies, “Discrimination,” in Perspectives on Labor Law (Cambridge University Press, 2009), p. 126.
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and Sandesh Sivakumanran (Oxford University Press, 2018), p. 196.

1% UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14: The Right to the Highest
Attainable Standard of Health (Art. 12 of the Covenant), E/C.12/2000/4 CESCR, 2000, para. 51.
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"7 Jonathan Klaaren, “The Human Right to Information and Transparency,” in Transparency in International Law, eds.

Andrea Bianchi and Anne Peters (Cambridge University Press, 2013), p. 229.
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" UN Human Rights Committee (HRC), General Comment No. 34: Freedoms of Opinion and Expression (Article 19
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UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 17: The Right of Everyone
to Benefit from the Protection of the Moral and Material Interests Resulting from any Scientific, Literary or Artistic
Production of Which He or She is the Author (Art. 15, Para. 1 (c) of the Covenant), E/C.12/GC/17CESCR, 2006, para. 4
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' The Danish Institute for Human Rights, “Community Rights,” [Online] Available from : https:/biz.sdg.human
rights.dk /salient-issue/community-rights. [18 May 2021]

' UN Human Rights Council, United Nations Declaration on the Rights of Peasants and Other People Working in
Rural Areas, A/HRC/RES/39/12, 2018
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B! International Labour Organization (ILO), Indigenous and Tribal Populations Convention, C107, 1957; Indigenous and
Tribal Peoples Convention, C169, 1989; UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples:
Resolution A/RES/61/295, 2007.

132 E19u829 115, Robert McCorquodale, Group Rights, p. 362
33 UN Sustainable Development Group, Guidelines on Indigenous Peoples Issues, 2008, p. 6
2 Erqudait 131

% ACtHR, Kichwa Indigenous People of Sarayaku v. Ecuador, Series C No 245, 2012, para. 217
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¢ Jin Hashimoto, Takashi lzutsu, and Atsuro Tsutsumi, “Human Rights of Persons with Disabilities: Convention on the
Rights of Persons with Disabilities and Its Nexus with Mental Health and Psychosocial Well-Being,” in The Cambridge Handbook
of Psychology and Human Rights, eds. Neal S. Rubin and Roseanne L. Flores (Cambridge University Press, 2020), p. 164.
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¥ International Commission of Jurists (ICJ), Yogyakarta Principles -Principles on the Application of International
Human Rights Law in Relation to Sexual Orientation and Gender Identity, 2007, Preamble

¥ The Office of the United Nations High Commissioner for Human Rights (OHCHR), “Gender Dimensions of the Guiding
Principles on Business and Human Rights,” [online] Available from : https://www.ohchr.org/Documents/ Issues/Business/
BookletGenderDimensionsGuidingPrinciples.pdf. [19 May 2021]

9 Srquwdait 115, Michael O’Flaherty, Sexual Orientation and Gender Identity, p. 229
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"' UN Committee on the Rights of the Child (CRC), General Comment No. 16 (2013) on State Obligations regarding
the Impact of the Business Sector on Children’s Rights, CRC/C/GC/16, 2013, para. 14, pp. 5-6

192 | 98, para. 16, p. 6

19 fgdn, para. 20, p. 7
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Abstract

As established in its Preamble and Article 7, the CISG 1980’s Principle of Uniformity
is of utmost importance, reflecting the intention to remove “artificial impediments to
commerce caused by differences in national legal systems that govern international sales
of goods.” In reality however, uniform rules do not per se guarantee uniform application.
The CISG, has tended to be analyzed largely from a “substantive law” point of view, with a
relatively limited clarification on various procedural implications that may arise from its
world-wide applications. The literature review undertaken in this research indicates that
one of the most common causes of the so-called “homeward-trend” phenomenon,

theoretically, stems from the orthodox view of substance-procedure dichotomy in the
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traditional settings of the conflict of laws. The creation of a uniform law might not in and of
itself guarantee a uniform application of such law, siving rise to a potential inconsistency in
the outcomes. If the Convention is to be applied one way in United States and another in
Singapore, or, perhaps, in a prospective Contracting State like Thailand, there is no such thing
as a truly uniform sales law.

This study proposes that domestic courts in the Contracting States should not rely
on the substance-procedure analysis, as this approach would be more complicated in the
context of the CISG than in the traditional conflict of laws paradigm. Instead, in confronting
the issue of admissibility of evidence for the purpose of interpreting the contracts governed
by CISG, this study recommends that the courts in Contracting States should honor their duty
to apply the CISG Article 8 through the lens of international law obligations, in the interests
of legal certainty and uniformity in international sales law. This suggested approach can also
have wider and better implications for other CISG provisions, as well as other uniform law

projects.

Keywords: CISG, Interpretation of Contract, Extrinsic Evidence
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I. Introduction

The United Nations Convention on Contracts for the International Sale of Goods
(“the CISG” or “the Convention”),' has been described as “one of the most important
instruments in international commercial law”, and “one of history’s most successful attempts”
by a number of nations, representing the international effort, to harmonize and establish
international sales law.” At the 2005 UNCITRAL colloquium celebrating the 25th anniversary
of the CISG, Professor Kronke, former Secretary-General of UNIDROIT, highly praised the
Convention, as “the single most successful treaty in the history of modern transnational
commercial law.”” Several scholarly writings at the 2007 UNCITRAL Congress on Modern
Law for Global Commerce also pointed out that parties “are increasingly selecting the CISG
to govern their international sales contracts.” In 2020, the year that marks the 40th
anniversary of the Convention, following the accessions of Laos, Guatemala, and Portugal
respectively, there are currently 94 CISG Contracting States from different legal traditions
around the world.” Notably, even with the then 63 Contracting States in 2005, the CISG
Contracting States at that time already represented over two-thirds of the total volume of

international trade.®

In addressing the trajectory of the Convention in terms of “what has been achieved
thus far”, Professor Veneziano fascinatedly highlights the overall positive influence of the
CISG as follows:

! United Nations Commission on International Trade Law, 1980-United Nations Convention on Contracts for the
International Sale of Goods.

2 See Michael P. Van Alstine, Consensus, Dissensus, and Contractual Obligation Through the Prism of Uniform
International Sales Law, 37 VA. J. INT’L L. 1, 6 (1996) (“It can be said with little risk of overstatement that the [CISG] represents
one of history’s most successful efforts at the unification of the law governing international transactions.”); see also James J.
Callaghan, U.N. Convention on Contracts for the International Sale of Goods: Examining the Gap-Filling Role of CISG in Two French
Decisions, 14 J.L. & COM. 183, 183-85 (1995).

® Herbert Kronke, ‘The UN Sales Convention, the UNIDROIT Contract Principles and the Way Beyond’25 Journal of Law
and Commerce 451 [2005]

‘ See e.g., Harry M Flechtner, Changing the Opt-Out Tradition in the United States, (2007); Eckart Br?dermann,
The Practice of Excluding the CISG: Time for Change? (2007); MJ Dennis, ‘Modernizing and Harmonizing International Contract
Law: The CISG and the UNIDROIT Principles Continue to Provide the Best Way Forward’ 19 Uniform Law Review 114 (2014).

® See Status: United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980) (CISG) available
at https://uncitral.un.org/en/texts/salegoods/conventions/sale_of goods/cisg/status.

© See Jernej Sekolec, ‘Welcome Address, 25 Years UN Convention on Contracts for the International Sale of Goods’ 25

Journal of Law and Commerce xv [2005].
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“The Convention indeed constitutes an extraordinary achievement not only for
the unprecedented width of its scope of application and the high number of States from
all continents which participated in the Diplomatic Conference in Vienna, nor just for its
subsequent undeniable success in terms of ratifications and its practical application. Perhaps
even more significantly, it has played a major role in building a universally shared vocabulary
and a common denominator of rules which have since represented the basis for any
academic discourse on international contract law, as well as serving as a model for national
legislation and international and supranational instruments alike. Last but not least, it has
offered the opportunity to develop various methods to strive for uniformity in the interpretation

by domestic courts and arbitral tribunals in different jurisdictions.””

Indeed, as firmly established in its Preamble® and Article 7, the Convention’s goal of
uniformity is of utmost fundamental value, reflecting the drafters’ intent to remove “artificial
impediments to commerce caused by differences in national legal systems that govern

29

international sales of goods.”” To safeguard this ultimate goal, CISG Article 7(1) unequivocally
instructs domestic courts to interpret and apply the legal text of the Convention with regard
to “its international character and to the need to promote uniformity in its application and
the observance of good faith in international trade.”" To further secure the uniformity in its
application, Article 7(2) of the Convention provides domestic courts with a gap-filling

mechanism for matters “governed by” the Convention but not expressly settled therein."

" See Anna Veneziano, ‘The Soft Law Approach to Unification of International Commercial Contract Law: Future
Perspectives in Light of UNIDROIT’s Experience’58 Villanova Law Review 521, 522-3 [2013].
¥ As set out in its Preamble, the CISG was created “to remove legal barriers in international trade and promote the
development of international trade.” See CISG, supra note 1, at pmbl. In addition, the Preamble was drafted and adopted at the
1980 Conference without significant debate. See the Report of the Drafting Committee, U.N. Doc. A/CONF.97/17, reprinted in U.N.
Conference on Contracts for the International Sale of Goods, Official Records 154 (1981); Summary Records of the 10th Plenary
Meeting, U.N. Doc. A/CONF.97/SR.10, paras. 4-10, reprinted in U.N. Official Records, at 219-20.
° See Marian Nash (Leich), Contemporary Practice of the United States Relating to International Law, 88 AM. J. INT’L L.
89, 103 (1994).
Y CISG Article 7(1) states in full as follows:
“(1) In the interpretation of this Convention, regard is to be had to its international character and to the need to
promote uniformity in its application and the observance of good faith in international trade.” See CISG, supra note 1, art. 7(1).
" CISG Article 7(2) states in full as follows:
“(2) Questions concerning matters governed by this Convention which are not expressly settled in it are to be settled
in conformity with the general principles on which it is based or, in the absence of such principles, in conformity with the law

applicable by virtue of the rules of private international law.” See CISG, supra note 1, art. 7(2).
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Here, only in the absence of the applicable general principles on which the CISG is based"
can the domestic law, chosen by the rules of private international law (i.e., conflict of laws

rules), come into play.”

Pursuant to the mandate of “autonomous interpretation” derived from Article 7 of
the Convention," domestic courts in the Contracting States are, as a consequence, required
to interpret the Convention autonomously, meaning that the courts have to interpret the
Convention “free from preconceptions of domestic laws.”** Indeed, the enforcement of such
mandate requires judicial awareness and fidelity to the need to interpret the terms and
concepts of the Convention in the context of the Convention itself, and “not by referring to
the meanings which might traditionally be attached to them within a particular domestic

»16

law. In other words, Article 7 instructs the courts to “become a different court”,'” that is

no longer influenced by its own domestic laws in the course of interpreting and applying the
CISG." To this end, decisions of the foreign courts on CISG matters, although without binding

force, should be treated as having a “persuasive value”.”

" For example, these “CISG general principles” include the general principles of good faith (in international trade not in
a sense of domestic German law); reasonableness (“reasonable” appears 47 times in the CISG text); and estoppel (extracted from
Article 16 CISG). For more examples of CISG General principles, see 2016 Edition of the Digest of International Sale of Goods
Contract Law (CISG Digest).

B See CISG, supra note 1, art. 7(2). See CISG Digest, supra note 12, at art. 7.

It should be noted that Article 7(1) of the CISG can also be found in other uniform law conventions. Among others,
these include the Rome Convention on the Law Applicable to Contractual Obligations 1980 and the 1988 UNIDROIT Conventions
on International Factoring and International Financial Leasing 1988.

' See Harry M. Flechtner, The Several Texts of the CISG in a Decentralized System: Observations on Translations,
Reservations and Other Challenges to the Uniformity Principle in Article 7(1),17 L. & OM. 187, 188 (1998). See also, Larry A.
DiMatteo et al., The Interpretive Turn in International Sales Law: An Analysis of Fifteen Years of CISG Jurisprudence, 24 Nw. I.
INT’L L. & Bus. 299, 302-04 (2004). In addition, to illustrate, the Federal Supreme Court of Germany held that the CISG shall be
interpreted autonomously and uninfluenced by the German domestic law, including legal principles under German law and even
when they might be relevant to the matters at dispute, they cannot be applied to the CISG litigations, as it would go against the
principle of uniformity and undermine the international character of the CISG firmly established under Article 7(1). See Federal
Supreme Court of Germany, Case VIII ZR 51/95, 3.9.1996; see S. Granrot, Comparative Analysis on the Interpretation of the CISG
by German and Chinese Courts, European Union and International Law, Tallinn, (2018).

' See C.M. BIANCA & M.J. BONELL, COMMENTARY ON THE INTERNATIONAL SALES LAW: THE 1980 VIENNA SALES
CONVENTION 74 (1987) (explaining that “having regard to the ‘international character’ of the Convention under Article 7(1) implies
the necessity of interpreting its terms and concepts autonomously, i.e., in the context of the Convention itself and not by
referring to the meaning which might traditionally be attached to them within a particular domestic law”).

" See John E. Murray, Jr., The Neglect of CISG: A Workable Solution, 17 J.L. & COM. 365, 367 (1998).

'® See e.g., CLOUT case No. 222 [U.S. Court of Appeals (11th Circuit), United States, 29 June 1998]; CLOUT case No. 413
[U.S. District Court, Southern District of New York, United States, 6 April 1998]; CLOUT case No. 230 [Oberlandesgericht Karlsruhe,
Germany, 25 June 1997]; CLOUT case No. 171 [Bundesgerichtshof, Germany, 3 April 1996]; CLOUT case No. 201 [Richteramt Laufen
des Kantons Berne, Switzerland, 7 May 1993]; see CISG Digest, supra note 12, at 42-46.

¥ See Lookofsky, JM (2004) “CISG foreign case law: how much regard should we have?’ in FERRARI, FLECHTNER,
AND BRAND (EDS.) THE DRAFT UNCITRAL DIGEST AND BEYOND: CASES, ANALYSIS AND UNRESOLVED ISSUES IN THE U.N. SALES
CONVENTION Sellier European Law Publishers/Sweet & Maxwell at 218 (suggesting that “foreign court decisions at most have
“persuasive (non-binding) value.”)
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To illustrate, the High Court of New Zealand in 2010 correctly asserted that
interpreting the Convention autonomously means that “the Convention must be applied
and interpreted exclusively on its own terms, having regard to the principles of the
Convention and Convention-related decisions in overseas jurisdictions, Recourse to domestic

«

case law is to be avoided.”” On this premise, it is, therefore, crucial for the “interpreters”
of the language of the Convention to “understand them as autonomous concepts and
to counter the danger of their being interpreted in the ligsht of the familiar solutions of

domestic law.”?

ll. The Homeward-Trend Problem and the Substance-Procedure Dichotomy

In reality however, “uniform rules do not per se guarantee uniform application.””

Despite several reported cases affirming the autonomous interpretation doctrine, and various
leading CISG scholars constantly reminding the courts to avoid interpreting the Convention
by hastily resorting to their own familiar domestic laws,” the “homeward-trend” problems
still persist. As Professor Honnold famously remarked, some domestic courts will, either con-
sciously or, more often, subconsciously, be victims of the so-called “homeward trend”—a
phenomenon that he referred to as a “regrettable and inevitable” consequence of the

unification process.”

? See e.g., High Court of New Zealand, New Zealand, 30 July 2010; see also Tribunale di Forl?, Italy, 16 February 2009;
CLOUT case No. 842 [Tribunale di Modena, ltaly, 9 December 2005]; CLOUT case No. 774 [Bundesgerichtshof, Germany, 2 March
2005]; see also CLOUT case No. 720 [Netherlands Arbitration Institute, the Netherlands, 15 October 2002]. See CISG Digest, supra
note 12, at 42-47.

! See PETER SCHLECHTRJEM & INGEBORG SCHWENZER, COMMENTARY ON THE UN CONVENTION ON THE INTERNATIONAL
SALE OF GOODS (CISG) 10 (2d English ed. 2005) (proposing that it is necessary for interpreters or the tribunals of the CISG to
become familiar with uniform international concepts, and to “understand them as autonomous concepts and to counter the
danger of their being interpreted in the light of the familiar solutions of domestic law”).

?? See RJ.C. Munday, The Uniform Interpretation of International Conventions, 27 Int’l & Comp. L.Q. 450, 450-51 (1978).

? See e.g., SCHLECHTRIEM & SCHWENZER, supra note 21 (suggesting that it is of utmost importance for the CISG interpreters
to become familiar with uniform international concepts, and to “understand them as autonomous concepts and to counter the
danger of their being interpreted in the light of the familiar solutions of domestic law”); C.M. BIANCA & M.J. BONELL, COMMENTARY
ON THE INTERNATIONAL SALES LAW: THE 1980 VIENNA SALES CONVENTION 74 (1987) (suggesting that Article 7(1) “implies the
necessity of interpreting its terms and concepts autonomously, i.e., in the context of the Convention itself and not by referring
to the meaning which might traditionally be attached to them within a particular domestic law”). See Karen Halverson Cross,
Parol Evidence Under the CISG: The. “Homeward Trend” Reconsidered, 68 OHIO ST. L.J. 133, 136 (2007).

* See JOHN O. HONNOLD, DOCUMENTARY HISTORY OF THE UNIFORM LAW FOR INTERNATIONAL SALES: THE STUDIES,
DELIBERATIONS, AND DECISIONS THAT LED TO THE 1980 UNITED NATIONS CONVENTION WITH INTRODUCTIONS AND EXPLANATIONS
1 (1989).
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The literature review undertaken in this research indicates that one of the most
common causes of the homeward-trend phenomenon, theoretically, stems from the orthodox
view of substance-procedure dichotomy, prevalent in the traditional settings of the conflict
of laws rules.” At a higher level of abstraction, this orthodox view might be traced back to
Jeremy Bentham’s Work in 1782, proposing that “substance” and “procedure” can be
clearly and sharply separated.” Inherent in judicial methodology of domestic courts, the
conflict between the lex fori and the lex causae, especially on the issue of evidence, “brings
us back to the traditional distinctions between substantive and procedural rules”, which
becomes extremely decisive for the resolution of conflicts of laws in the traditional paradigm
of international commercial disputes.”” As such, the substance-procedure distinction is
fundamental to private international law, both practically and theoretically.”

For the purpose of judicial application of the traditional substance-procedure analysis
in the context of the CISG, the CISG has generally been described as “substantive law”.”
Assuming that the traditional substance-procedure analysis was to be adopted and also that
the domestic courts, under the substance-procedure analysis, have determined that
the admissibility of certain evidence would be a matter of procedural law, in this scenario,
the relevant domestic law as lex fori would govern the admissibility of such evidence instead

of the relevant provisions of the CISG.” Nonetheless, as Professor Orlandi put it, “uniform

» The orthodox view relating to the substance procedure dichotomy is that “matters pertaining to the form in which
the action is brought are clear instances of what relates to the remedy, to be settled by the lex fori.” See GooDRcIH, CONFLICT
OF LAWS 157, 159 (1927). See also Anthony J. McMahon, Note, Differentiating Between Internal and External Gaps in the U.N.
Convention on Contracts for the International Sale of Goods: A Proposed Method for Determining “Governed By” in the Context
of Article 7(2), COLUM. J. TRANSNAT’L L. 992, 1012 (2006)

% See Jeremy Bentham. H.L.A. Hart (Ed.), Of Laws in General, Athlone Press, London (1970). See also J. Tidmarsh,
Procedure, Substance, and Erie, 64 Vand. L. Rev. 877, 882 (2011) (stating that “some scholars date the rise of the distinction
between procedure and substance to the late eighteenth century, tracing the dichotomy to Jeremy Bentham’s 1782 work Of Laws
in General.”); Albert Kocourek, Substance and Procedure, 10 Fordham L. Rev. 157,160 (1941) (referring that “there is the orthodox
view that “substance” and “procedure” can be clearly and sharply separated (Bentham).”). See also Thomas 0. Main, The
Procedural Foundation of Substantive Law, 87 WASH. U. L. REV. 801, 804-05 (2010).

" See Chiara Giovannucci Orlandi, Procedural Law Issues and Uniform Law Conventions, 5 UNIF. L. REV. 23, 28 (2000);
see also Collier, J. Substance and procedure. In Conflict of Laws, Cambridge University Press. (pp. 60-68) (2001) (explaining that
“Matters of procedure are governed by the lex fori, English law, whatever be the lex causae, for example, the French governing
law of a contract”).

* See generally Richard Garnett. Edition: 1st ed. Imprint: Oxford, U.K.: Oxford University Press, 2012.

» See, e.g., Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Co., 31.3 F. 3d 385,388 (7th Cir. 2002) (“The
Convention is about contracts, not about procedure”).

* See e.g.,, Marco Torsello, Common Features of Uniform Commercial Law Conventions, 47 (2004).
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laws bring to national systems changes for which the courts are not always prepared.””'
As a result, domestic courts will unavoidably be confronted with a wide range of potential
conflicts between the uniform laws and relevant domestic rules, in which the most
common problems are generally related to the issue of evidence.”” Precisely, this is because
“evidence” may have different meanings in various domestic legal systems, especially in

those systems where evidence is not exclusively classified as part of the procedural rules.”

Specifically on the issue of the “extrinsic evidence” for the purpose of contract
interpretation, and the interplay between the more liberal approach under CISG Article 8 and
the different approaches under the domestic parol evidence rule, the conflicting rulings on
the applicability of the US parol evidence rule to the CISG contracts were delivered by the
two U.S. Circuit Courts. In Bejjing Metals & Minerals Import/Export Corp. v. American Business
Center, Inc, the Fifth Circuit held that the domestic parol evidence rule, which generally
operates to bar extrinsic evidence, should be applied, regardless of whether the contract is
governed by the CISG or the US law, and despite the fact that the United States is a CISG
Contracting State.*® By contrast, in MCC-Marble Ceramic Center, Inc v Ceramica Nuava D’
Agostino S.p.A. (“MCC-Marble”), the Eleventh Circuit held that, since both the CISG and the
domestic parol evidence rule are substantive law, the CISG Article 8 prevailed over the

domestic parol evidence rule, leading to the admissibility of the extrinsic evidence.”

The Eleventh Circuit’s decision in MCC-Marble has widely been praised by many
commentators, especially for advancing the Uniformity Principle of the Convention. Among
others, Peter J. Calleo openly advocated that courts in the United States should follow the
Eleventh Circuit’s approach in precluding the application of the domestic parol evidence rule
to contracts governed by the CISG, and equally, other CISG member countries “should look
to the cogent the Eleventh Circuit’s analysis as a model when they are confronted with

interpreting not only Article 8 but also other provisions of the CISG.”* Despite a prima facie

*! See Orlandi, supra note 27, at 26.

Z1d.

2 Id.

4 Beijing Metals v. Am. Bus. Ctr., Inc., 993 F.2d 1178, 1182 n.9 (5th Cir. 1993). In addition, it should be noted that the
United States became the forty-second nation to adopt the treaty in 1988. See Richard E. Speidel, The Revision of UCC Article 2,
Sales in Light of the United Nations Convention on Contracts for the International Sale of Goods, 16 Nw J. lbr’L L. & Bus. 165,
166 (1995).

* MCC-Marble Ceramic Ctr. v. Ceramica Nuova D’Agostina, S.p.A., 144 F.3d 1384 (11th Cir. 1998), cert. denied 526 U.S.
1087 (1999).

* See Peter J. Calleo, The Inapplicability of the Parol Evidence Rule to the United Nations Convention on Contracts
for the International Sale of Goods, 28 Hofstra L. Rev. 799, 833 (2000)
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desirable outcome in applying the CISG Article 8 instead of the domestic parol evidence rule
pursuant to the Uniformity Principle, the Eleventh Circuit’s analytical methodology, relying
heavily on the substantive-procedural dichotomy might still, nevertheless, be problematic.
McMahon, for instance, proposed that, given the diversity in domestic laws, “affixing a label
of either substance or procedure to a legal rule is trickier than normal in the context of
the CISG”, and, domestic courts are, as a consequence, advised to take caution when
applying the substance-procedure analysis.”’

Indeed, the substance-procedure analysis is “a popular target of scholarly criticism”.*®

The CISG 1980 has tended to be analyzed largely from a substantive law point of view, with
relatively limited clarifications on various procedural implications that may arise from its
world-wide applications.” The substance-procedure dichotomy discourse is, therefore, a
topic of endless implications in the international commercial disputes arena, and, for most

part, an ongoing debate especially in the context of the CISG 1980.

The central research question for this study is whether domestic courts in the CISG
Contracting States should rely on the substance-procedure analysis in confronting the issue
of extrinsic evidence for the purpose of interpreting the contracts governed by CISG 19807
This legal doctrinal research proceeds on the hypothesis that domestic courts in the CISG
Contracting States should not rely on the substance-procedure analysis, as this approach
would be more complicated in the context of the CISG than in the traditional conflict of laws
paradigm. Instead, in confronting the issue of admissibility of evidence for the purpose of
interpreting the contracts governed by CISG, this study recommends that the courts in the
CISG Contracting States should honor the duty to apply the CISG Article 8 through the
lens of international law obligations, in the interests of legal certainty and uniformity in

international sales law.

*" See McMahon, supra note 25, at 1008 (stating that “It is therefore important that courts undertake an autonomous
analysis of whether a matter is substantive or procedural rather than merely falling back on the labels used in the forum.”)

* See Main, supra note 26, at 801.

* See Orlandi, supra note 27, at 24.
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The main objective of this study is to analyze the problems of the substance -
procedure analysis as an interpretative methodology in the context of the CISG Article 8 and,
to propose a more desirable international approach for domestic courts in Contracting States®
when obligations of international law are at stake, in order to ensure that international sales
law gravitates towards uniformity. The methodology adopted in this study is the documentary
research approach, based on information both from primary and secondary sources, including,
among others, the CISG legal texts, domestic legislations, judicial decisions, official reports,
UNCITRAL CISG Digest, previous empirical studies, and the rich body of scholarly writings.
The ultimate contribution of this study is the proposed international framework with certain
legal, theoretical and practical or policy implications in the context of the CISG Article 8 and
beyond, delivering a clear picture and promoting a better understanding of the CISG 1980.
The discussion, analysis, and findings in this research can also provide a systematic
framework as a useful foundation for country-specific research or other uniform law projects

in the future.

lll. The Conflicting Laws: The CISG Article 8 versus the US Parol Evidence Rule

“We are struck by a new world where there is...no parol evidence rule, among other

differences.”

“ With the fundamental objective and intended contribution of this study, namely, to propose an international framework,
rather than a country-specific solution, the scope or the focus of this study is therefore on the domestic courts in CISG
Contracting States. Given that the issue of Article 95 and 96 Declarations would induce a number of variable factors, such as the
outcome derived under the conflict of law rules to see, in light of Article 96 Declaration, which country’s formality rule would
then govern the contract in each case together with the relevant domestic legal environments; whether the places of business
of seller and buyer is in the Counteracting States with the Article 96 Declaration (see CISG-AC Opinion No. 15, Reservations under
Articles 95 and 96 CISG, Adopted by the CISG Advisory Council following its 18th meeting, in Beijing, China on 21 and 22 October
2013); as well as the fact pattern of the parties’ contracting practices, for example. Hence, the issue of Article 95 and Article 96
would need a proper case by case basis analysis taking into account a specific fact pattern and the relevant legal conditions
applicable to each scenario as a future country-specific research, in which this study, while aiming at proposing an “international
framework”, can provide a useful foundation for such future country-specific research. It should be noted that only a few out of
94 Countries have made each of the two Declarations. In addition, at the two hearings organized by the Ministry of Justice of
Thailand in February and in September 2020 respectively, the same conclusion was reached which is that, like the majority of
other CISG Contracting States, Thailand will not make any Declarations either under Article 96 or Under Article 95.

* See Murray, John E. Jr., An Essay on the Formation of Contracts and Related Matters Under the United Nations

Convention on Contracts for the International Sale of Goods, 8 J.L. & Com. 11,12 (1988)
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As a matter of law and policy, the basic operation of the domestic parol evidence
rule is to protect “written contracts against perjured or otherwise unreliable testimony of oral

242

terms”™ and to ensure that the parties’ expectations and understandings as recorded in

4 L. .
* “Extrinsic” means “outside”,

written contracts will not be frustrated by extrinsic evidence.
the term ‘extrinsic evidence’ refers generally to all the elements outside of the written
contract, including, among others, prior negotiations or arrangements, communications

between the parties, or the execution of the contract.*

Historically, the parol evidence rule was developed as a method for common law
judges to control and prevent the juries from ignoring credible and reliable written evidence
of the contract.”® This general distrust toward the common law juries, was described as
one of the main reasons for the adoption of the parol evidence rule,” making the rule
become even more crucial in the United States than in other common law countries.”
This is because, under the US law, there is the right to a jury trial in most civil cases,®
guaranteed by the Seventh Amendment to the US Constitution.”

On this premise, the underlying rationale of the parol evidence rule is, therefore, “to

250

preserve the integrity of written contracts,”” and, as a matter of policy, “to motivate parties

to put their complete agreement in writing.””" To this end, albeit subject to numerous

* See J. CALAMARI & J. PERILLO, THE LAW OF CONTRACTS 137 (3d ed. 1987)).

* See J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMERCIAL CODE ? 2-9 (2d ed. 1980)
at 76.

* See PANHARD, Maxime. Admission of Extrinsic Evidence for Contract Interpretation: The International Arbitration Culture
in Light of the Traditional Divisions, International and Comparative Law Review, vol. 18, no. 2, pp. 100-103 (2018).

* See Edward J Imwinkelried, A Comparative Critique of the Interface between Hearsay and Expert Opinion in American
Evidence Law, 33, 34 Boston College Law Review 1 (1991); see also McCormick, The Parol Evidence Rule as a Procedural Device
for Control of the Jury, 41 YALE L.J. 365, 370 (1932).

 See C. Valcke, Contractual Interpretation at Common Law and Civil Law: An Exercise in Comparative Legal Rhetoric
[in:] JJW. Neyers, R. Bronaugh, S. G.A. Pitel, Exploring Contract Law, Oxford 2009, at 95.

" See Supreme Court, Kenneth R. Thomas, and Larry M. Eig. The Constitution of the United ... Centennial edition.
Washington: U.S. Government Printing Office, 2013. See also Parsons v. Bedford, 28 U.S. (3 Pet.) 433, 446-47 (1830); Slocum v.
New York Life Ins. Co., 228 U.S. 364, 377-78 (1913); Baltimore & Carolina Line v. Redman, 295 U.S. 654, 657 (1935); Dimick v.
Schiedt, 293 U.S. 474, 476 (1935).

* See Galloway v. United States, 319 U.S. 372, 397, 63 S. Ct. 1077, 87 L. Ed. 1458 (1943) (Black, J., dissenting in part,
concurring in part) (“trial by jury is a highly valued attribute of American government. It was regarded by the founders as ‘an
essential bulwark’ of civil liberty.”)

“ See J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 1757, 1762 (1833) (“[l]t is a most
important and valuable amendment; and places upon the high ground of constitutional right the inestimable privilege of a
trial by jury in civil cases.”)

* See Larry DiMatteo, The Law of International Contracting, 212 (2000).

* See J. CALAMARI & J. PERILLO, THE LAW OF CONTRACTS 137 (3d ed. 1987)).

150



o o

NIAINYGNY PNANTAINMING Y U 39 atiuil 2 : nsngrAw 2564

qualifications and exceptions, the parol evidence rule generally operates to bar a party from
introducing evidence of prior agreements or negotiations that are contradictory to the
writings.”® At the maximum, it has been pointed out that, under certain conditions,
even “consistent additional terms” may not be admitted to supplement the writing, where

that writing is deemed a “complete integration”.”

Remarkably, the domestic parol evidence rule is inconsistent with Article 8(3) of the
Convention.” According to both legislative history” and case law,”® not only does the
CISG Article 8°" govern the interpretation of statements and conduct of the party, but also
the interpretation of contract, including “the case where the document is embodied in a
single document.”*® Nevertheless, unlike the parol evidence rule approach under the US law,
the approach of contract interpretation taken by the CISG under Article 8(3) explicitly instructs

the courts to take into account extrinsic evidence.” By making a clear instruction to courts

*2 See | E. Allan Farnsworth, Farnsworth on Contracts § 7.3, at 431; RESTATEMENT (SECOND) OF CONTRACTS § 216(1).

** It should be noted that different methods are used under the US law to determine whether a writing is completely
integrated. See Peter Linzer, “The Comfort of Certainty: Plain Meaning and the Parol Evidence Rule,” 71 Fordham L. Rev. 799,
805-06 (2002); see also RESTATEMEN T (SECOND) OF CONTRACTS § 216(2)(b) and UCC ? 2-202.

* See Peter Winship, Domesticating International Commercial Law: Revising U.C.C. Article 2 in Light of the United Nations
Sales Convention, 37 LOY. L. REV. 43, 57 (1991).

* United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official
Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main
Committee, 1981, 18.

* CLOUT case No. 303 [Court of Arbitration of the International Chamber of Commerce, 1994 (Arbitral award no. 7331)]

*" Article 8, under Paragraphs 1 and 2 respectively, provides two sets of criteria with a prescribed hierarchical order
between the two: where the “subjective test” as prescribed by Article 8 (1) has to be applied before resorting to the objective
test as provided under Article 8 (2). CISG Article 8 states in full as follows:

“(1) For the purposes of this Convention statements made by and other conduct of a party are to be interpreted

according to his intent where the other party knew or could not have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by and other conduct of a party are to be
interpreted according to the understanding that a reasonable person of the same kind as the other party would have had in the
same circumstances.

(3) In determining the intent of a party or the understanding a reasonable person would have had, due consideration
is to be given to all relevant circumstances of the case including the negotiations, any practices which the parties have established
between themselves, usages and any subsequent conduct of the parties.”

* United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980,
Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main
Committee, 1981, 18. For case law, see Appellate Court Helsinki, Finland, 31 May 2004; CLOUT case No. 877 [Bundesgericht,
Switzerland, 22 December 2000].

¥ CISG Article 8(3) states in full as follows: “In determining the intent of a party or the understanding a reasonable
person would have had, due consideration is to be given to all relevant circumstances of the case including the negotiations, any

practices which the parties have established between themselves, usages and any subsequent conduct of the parties.”

151



Chulalongkorn Law Journal Vol. 39 Issue 2 : July 2021

and tribunals to consider “all relevant circumstances”, including the negotiations, any
practices which the parties have established between themselves, usages and any subsequent
conduct of the parties®®—without making any exceptions for the situations where the parties
embodied their agreement in a writing, Article 8(3) bars certain traditional applications of the
parol evidence rule.®’ As Professor Flechtner put it, “the Convention rejects any special
methodology, such as the parol evidence rule, for determining the parties’ intent as to the

effect of a writing.”*

To sum up, it is particularly noteworthy that the parol evidence rule, based on the
objective theory of contract interpretation,” essentially operates to limit the admissibility
of extrinsic evidence, whereas the CISG Article 8(3) does not. The CISG’s liberal approach has
a number of important implications for the judicial methodologies when confronting with the
international sales contract governed by the CISG 1980. One of the most vital implications
of Article 8(3) is that the CISG affords to extrinsic evidence the same opportunity as written
evidence to be considered by the courts for the purpose of contract interpretation.” Thus,
at least in theory, courts are more likely to consider the contradictory evidence under the
CISG than under the US parol evidence rule. Since the parol evidence rule has not been
incorporated into the CISG 1980,% the methodological difference between the two

approaches potentially poses an “interpretative challenge” for the US courts.

“Id. See also HONNOLD, UNIFORM LAW § 110, at 170-71.

! See e.g., Ronald A. Brand & Harry M. Flechtner, Arbitration and Contract Formation in International Trade: First Inter-
pretations of the U.N. Sales Convention, 12 J.L. & COM. 239, 251, 252 (1993) (suggesting that “Article 8(3) does overrule certain
traditional applications of the parol evidence rule”). Nevertheless, it should be noted that, among a few, one commentator mak-
ing serious attempt to reconcile the parol evidence rule with the CISG. See David H. Moore, Note, The Parol Evidence Rule and
the United Nations Convention on Contracts for the International Sale of Goods: Justifying Beijing Metals & Minerals Import/Export
Corp. v. American Business Center, Inc., 1995 BYU L. REV. 1347.

% See Hany M. Flechtner, More U.S. Decisions on the U.N. Sales Convention: Scope, Parol Evidence, Validity and Reduc-
tion of Price Under Article 50, 14 J.L. & COM. 153, 158 (1995).

 See e.g., Joseph M. Perillo, The Origins of the Objective Theory of Contract Formation and Interpretation, 69 Fordham
L. Rev. 427 (2000).

 See HONNOLD, supra note 60, at 164-65. For the discussion on the drafting process. See also JOHN 0. HONNOLD,
UNIFORM LAW FOR INTERNATIONAL SALES UNDER THE 1980 UNITED NATIONS CONVENTION 3-10 (4th ed. 2009).

* See CISG Advisory Council Opinion No. 3: Parol Evidence Rule, Plain Meaning Rule, Contractual Merger Clause and the
CISG, 17 Pace Int’l L. Rev. 61 (2005).
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IV. The Interpretative Dilemma Faced by the US Courts: the MCC-Marble
Decision as a leading case

The question as to whether the US courts should apply their domestic parol evidence
rule to the contracts governed by the CISG 1980 emerged in Bejjing Metals & Minerals Import/
Export Corp. v. American Business Center (“Beijing Metals”).% In Beijing Metals, the District
Court, relying on the parol evidence rule, refused to hear at trial a testimony concerning
alleged oral agreements,”” and subsequently awarded summary judgment in favor of the

Chinese seller.®

On appeal, the US buyer sought to introduce the two previous oral agreements as a
defense to its obligations under the contract, arguing on the basis that the contract was
governed by the CISG 1980.” Despite this, the Court of Appeals for the Fifth Circuit held
that “[wle need not resolve this choice of law issue because our discussion is limited to the
application of the parol evidence rule, which applies regardless.”” On this premise, the
Fifth Circuit subsequently went on to apply the parol evidence rule under Texas law,
regardless of whether the Texas law or the CISG was the governing law of the international
sales contract, leading to the rejection of the testimony of the alleged oral terms as extrinsic
evidence in that case.”" Against the claim of oral agreements, the District Court held and the
Fifth Circuit affirmed in Beijing Metals that the US buyer “was barred by the parol evidence

rule from introducing extrinsic evidence to alter the terms of the written agreement.”"

In the aftermath of Beijing Metals, the Fifth Circuit’s opinion was severely criticized by
several scholars for showing an intense homeward trend, the tendency of jurists to project
domestic law, where the court’s decision was also deemed incorrect.”” The court’s

methodology in this decision was also characterized as “the somewhat bizarre and abstruse

e Beijing Metals v. Am. Bus. Ctr., Inc., 993 F.2d 1178, 1182 n.9 (5th Cir. 1993).

*"In Bejjing Metals, a Chinese equipment manufacturer (Beijing) signed an agreement with American Business Center
(ABC), stating that ABC would pay according to a schedule for overdue payments on Beijing’s prior shipments. Crucially, ABC
insisted that parties had also orally agreed that Beijing’s defective shipments would have corresponding price reductions. See /d.
at 1180.

“d.

“d. at 1182.

“/d. at 1182-83 n.9.

" Id. at 1183-84.

”1d. at 1184.

" See e.g., Hany M. Flechtner, More U.S. Decisions on the U.N. Sales Convention: Scope, Parol Evidence, Validity and
Reduction of Price Under Article 50, 14 J.L. & COM. 153, 158 (1995).
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methods for determining intent associated with the parol evidence rule.”™ The widespread
criticisms of the Fifth Circuit’s ruling also fueled the concern that the “uniform application

of CISG could be seriously threatened by the enforcement of domestic procedural rules.””

Six years later, in MCC-Marble, the U.S. District Court for the Southern District of
Florida again exhibited apparent judicial ignorance of the interpretative methodology
specified by Article 8(3) of the CISG, even when both parties mutually agreed that the

CISG governed their international sales contract.”

In MCC-Marble, MCC (the US buyer) negotiated an agreement to purchase ceramic
tiles from D’Agostino (the Italian seller). After the negotiation in which the parties verbally
agreed to several terms of the sales agreement, the parties then signed the Italian seller’s
standard, pre-printed order form,” containing a number of pre-printed terms on the reverse
side.” A dispute subsequently arose when the US buyer withheld payment for tiles, arguing
that the tiles delivered were not of the quality specified in the contract, whereas the [talian
seller refused to deliver any further shipments of tiles, claiming that it was entitled to cancel
the contract for nonpayment, relying on the pre-printed terms on the reverse of the signed

order form.”

At trial, the US buyer sought to prove that the parties never intended the terms
printed on the reverse to apply to the contract by offering extrinsic evidence—including three
affidavits, all of which unanimously confirmed that, although the pre-printed form was signed
by the buyer’s representative, no one intended to be bound by the clause printed on

the reverse of the form.*

" See Schlechtriem pointed out that: “... [Domestic rules of interpretation are also overridden in so far as they recognize
only written declarations and do not permit proof that something else was agreed orally or some other meaning intended. Any
(additional) oral agreements are valid under Art. 11; determination of what the parties wished or intended to express through their
declarations is governed by Art. 8(3) and cannot be restricted by domestic law - e.g.,, by a “parol evidence rule” such as in ?
2-202 UCC ...]” See Orlandi, supra note 27, at 34.

?Id.

" See MCC-Marble, supra, note 35.

" The front side of the form, just below the signature line, contained the following statement: “[Tlhe buyer hereby
states that he is aware of the sales conditions stated on the reverse and that he expressly approves of them with special
reference to those numbered 1-2-3-4-5-6-7-8.” See Id at 1386.

" These terms included Clause 4, which required complaints regarding any defects in the tile to be made by certified
letter within ten days of receipt, and Clause 6(b), which gave D’Agostino the right to cancel the contract for failure to make
timely payment. /d.

“Id.

* The three affidavits included the affidavit from Monzon (i), buyer’s representative who negotiated and signed the form
on behalf of the buyer, claiming that MCC had no subjective intent to be bound by those terms and that D’Agostino was aware
of this intent; and affidavits from Silingardi (ii.) and Copelli (iii.), D’Agostino’s representatives at the trade fair, supporting Monzon’s
claim that the parties subjectively intended not to be bound by the terms on the reverse of the order form. /d.
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The magistrate judge explicitly rejected the US buyer’s argument, holding that those
affidavits were barred by the parol evidence rule, and recommended that the District Court
grant summary judgment in favor of the Italian seller, since “the affidavits, even if true, did
not raise an issue of material fact regarding the interpretation of the terms of the written
contracts.”®" Accepting this recommendation, the District Court subsequently awarded

summary judgment in favor of the Italian seller. The US seller filed an appeal.

On appeal, the key question before the Eleventh Circuit was whether the parol
evidence rule “plays any role in cases involving the CISG.”® Remarkably, the U.S. Court of
Appeals for the Eleventh Circuit explicitly held that, the language of Article 8(3) explicitly
rejects the application of the parol evidence rule “which would otherwise bar the
consideration of evidence concerning a prior or contemporaneously negotiated oral
agreement.”® Since the CISG precludes the application of the parol evidence rule, whereas
the District Court’s decision, resting on the terms incorporated on the reverse of the standard
order form signed by the US buyer’s representative, effectively rejected extrinsic evidence,

the Eleventh Circuit, therefore, reversed the District Court’s grant of summary judgment.

Interestingly, in reversing the District Court’s findings, amounting to an express
rejection of the judicial statements made by the Fifth Circuit in Beijjing Metals, marking
the new era of the judicial application of the CISG in the US legal history, the Eleventh Circuit
also unusually placed “a great weight” on academic commentaries from several scholars
in the MCC-Marble decision.** To a certain degree, this might be a positive sign of judicial

awareness and fidelity to the international interpretative methodology set forth in Article 7(1)

. at 1387

*Id. at 1388.

® The court stated that its “reading of article 8(3) as a rejection of the parol evidence rule ... is in accordance with
the great weight of academic commentary on the issue.”, citing, among others, John Honnold, Herbert Bernstein & Joseph
Lookofsky, Harry Fletchner, and Peter Winship. /d. at 1390.

¥ For the list of these CISG commentaries cited by the Eleventh Circuit, see id. at n. 17(including, among others,
“HONNOLD, UNIFORM LAW § 110, at 170-71; LOUIS F. DEL DUCA ET AL., SALES UNDER THE UNIFORM COMMERCIAL CODE AND THE
CONVENTION ON INTERNATIONAL SALE OF GOODS 173-74 (1993); Henry D. Gabriel, A Primer on the United Nations Convention on
the International Sale of Goods: From the Perspective of the Uniform Commercial Code, 7 IND. INT'L & COMP. L. REV. 279, 281
(1997), HERBERT BERSTEIN & JOSEPH LOOKOFSKY, UNDERSTANDING THE CISG IN EUROPE 29 (1997); Harry M. Fletchner, Recent
Developments: CISG, 14 J.L. & COM. 153, 157 (1995); John E. Murray, Jr., An Essay on the Formation of Contracts and Related
Matters Under the United Nations Convention on Contracts for the International Sale of Goods, 8 J.L. & COM. 11, 12 (1988); Peter
Winship, Domesticating International Commercial Law: Revising U.C.C. Article 2 in Light of the United Nations Sales Convention,
37 LOY. L. REV. 43, 57 (1991).”)
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of the Convention. Contrasting with the Fifth Circuit’s decision in Beijing Metals, the
Eleventh Circuit’s ruling in MCC-Marble meaningfully helped to lay the foundation for

American jurisprudence on the interplay between the CISG and the US parol evidence rule.”

V. The Analysis: The Substance-Procedure Dichotomy as a Solution to this
Dilemma?

Unquestionably, the MCC-Marble decision has been widely praised by CISG scholars,
especially for the judicial application of the CISG, remedying the unintended homeward
trend bias® that threatened to undermine the intended purpose of the Convention.
A deeper question that deserves a closer look from legal scholars, especially into its
potential impact and wider implications for international approach to the CISG, however,
is whether the Eleventh Circuit’s approach relying heavily on the substance-procedure
dichotomy, leading ultimately to the rejection of the US parol evidence rule, could be
potentially problematic.®” The following part of this research paper adds another level to
the methodological examination by providing some in-depth review of literature and analysis
in order to demonstrate why the substance-procedure dichotomy, employed by the Eleventh

Circuit, might be a problematic solution to such judicial dilemma.

According to Professor Garnett, “[als the most preliminary phase of judicial analysis
in private transnational litigation, the substance-procedure distinction plays a key role in
determining the identity of the law to be applied.” Likewise, in the MCC-Marble case, the
Eleventh Circuit began its analysis by observing that “the parol evidence rule, contrary to

its title, is a substantive rule of law, not a rule of evidence.”® To this end, the court

% To illustrate, in light of the MCC-Marble decision, a number of the US courts have subsequently followed the court’s
ruling in this case, including, among others, the District Court in Mitchell Aircraft Spares Inc v European Aircraft Service AB (1998)
23 F Supp 2d 915, 920-21 (ND Il ED), and in Shuttle Packaging Systems LLC v Jacob Tsonakis). Similarly, several domestic courts
in other CISG cases also essentially delivered a similar ruling in line with the MCC-Marble, even though they did not explicitly cite
to the case. For instance, in Calzaturificio Claudia v Olivieri Footwear, the Court held that “contracts governed by the CISG are
freed from the limits of the parol evidence rule and there is a wider spectrum of admissible evidence to consider in construing
the terms of the parties’ agreement.” See CLOUT case 413, U.S. [Federal] District Court for the Southern District of New York.

% For the discussion on the “homeward trend bias”, see e.g., Andersen, C. The CISG in National Courts. In L. DiMatteo
(Ed.), International Sales Law: A Global Challenge (pp. 63-76). Cambridge: Cambridge University Press (2014).

¥ MCC-Marble, supra, note 35, at 1388-89.

8 See Richard Garnett. Edition: 1st ed. Imprint: Oxford, U.K.: Oxford University Press, (2012).

¥ MCC-Marble, supra, note 35, at 1388-89.
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explicitly cited Professor Farnsworth’s famous classification of the nature of the law, as either

substantive or procedural.”

Relying on Professor Farnsworth’s classification, the Eleventh Circuit stated in its
decision that the parol evidence rule “does not purport to exclude a particular type of
evidence as an ‘untrustworthy or undesirable’ way of proving a fact, but prevents a litigant
from attempting to show the fact itself — the fact that the terms of the agreement are
other than those in the writing.””" After engaging in this thorough analysis, the Eleventh
Circuit then concluded that the parol evidence rule is a substantive rule of law,” and because
the rule is inconsistent with the CISG Article 8, the court cannot apply the parol evidence

rule in cases involving the CISG.”

Although the final outcome delivered by the Eleventh Circuit’s application of
substance-procedure analysis seems to be teleologically satisfactory, especially in comparison
with the Bejjing Ceramics decision, the wider application of the judicial methodology relying
on substance-procedure dichotomy beyond the MCC-Marble context, can, nevertheless,
be problematic. This interpretative methodology is problematic because, to be adopted
worldwide, it can, at worst, produce outcome-determinative effect and, hence, the
inconsistencies within the system of CISG. The following section provides some further

explanation of this problematic scenario.

Assuming that the substance-procedure analysis was a satisfactory approach and to
be adopted worldwide for the disputes governed by the CISG 1980, the interpretative

methodology in line with this approach is likely to operate as follows:

(a) If a given relevant domestic rule was to be classified as a rule of substantive law
(such as the case of the US parol evidence rule in MCC-Marble case), and, if that rule was
also inconsistent with the CISG Article 8, then the court would not apply that domestic

rule, as the CISG is already a substantive law governing international sale contracts;

“Id. (quoting E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS § 7.2 (3d ed. 2004).). “[A] rule of evidence is the
result of a policy decision and seeks to bar the use of a particular method of proving a fact—It does not, however, bar proof of
fact itself. On the other hand, the parol evidence rule raises a bar to proving the fact itself, specifically that certain things were
said or done during contract negotiations.”

.

°?In other words, the District Court cannot simply apply the rule as a procedural matter, Id at 1389-90.

”Id. at 1391.
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(b.) On the contrary, if the given relevant domestic rule was to be classified as a
rule of procedural law, then, under the same logic, that rule would be treated as a
gap-filler for the procedural matters. As the CISG is generally a substantive law, then the
court would apply that relevant domestic procedural rule instead of the relevant CISG

provision(s).

There is no doubt that scenario (b.) would be dangerous or undesirable from the
uniform law standpoint. To clarify, while there might be nothing wrong with applying this
methodology to the normal scheme of purely international private law matter, to apply this
traditional approach to the special matters govern also by public international law obligations
however, might be a different story. Indeed, the fear among CISG supporters, that the
“well-recognized goal of promoting uniformity in international trade and the great
efforts made to achieve an independent set of substantive rules would be nullified by the
application of arcane or outdated domestic procedural rules,” is legitimate.” A number of
literature also revealed the real risk that the efforts to harmonize and modernize
international sales law can be diluted by the inevitable diversities in domestic laws present

in various countries.”

In the United States, as pointed out by Professor Corbin, and as formally endorsed
by the Eleventh Circuit, the parol evidence rule is “not a rule of evidence...it is now most
commonly described as a rule of substantive law.””® Hence, under this scenario, the
application of substance-procedure analysis by a US court, should also lead to the outcome
that is in line with the Eleventh Circuit’s decision in MCC-Marble, when the same fact pattern
is presented. This means that the US courts are, on this premise, unlikely to apply its
domestic parol evidence rule. Instead, the CISG Article 8, as a substantive law governing the
international sales contract, will be applied and the extrinsic evidence will, accordingly,

be considered in light of a similar fact pattern as in the MCC-Marble case.

Additionally, under the substance-procedure analysis, a similar outcome should
also be expected in other common law jurisdictions where the parol evidence rule is

domestically labelled as a rule of substantive law in those countries. For instance, under

* See Orlandi, supra note 27, at 26.
*Id.
° Arthur L. Corbin, The Interpretation of Words and the Parole Evidence Rule, 50 CORNELL L.Q.. 161, 181 (1965) (stating

that “This is a rule of substantive contract law, not a rule of evidence”).
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the contract law of Australia which is also a CISG Contracting State, the parol evidence rule
is, similar to the US system, domestically classified as a substantive common law rule.”
In this scenario, the judicial application of the substance-procedure approach, should

also lead to a consistent outcome in the Australian courts.

Nevertheless, even among the common law countries themselves, the judicial
application of the substance-procedure approach might still be problematic, and can give
rise to an unsatisfactorily inconsistent outcome within the system of international sales
Convention. Potentially, this scenario can be the case where the parol evidence rule, under
some common law jurisdictions, might be classified as a domestic procedural law in
particular, or even when it can be reconciled with the CISG Article 8, due to numerous

exceptions, it might, nevertheless, make judicial determination unnecessarily complicated.

Taking Singapore as an example, notwithstanding that Singapore is also a CISG Member
State and, at the same time, a common law country like the United States, the parol evidence
rule in Singapore can, however, be considered as a domestic procedural law, historically
codified in the Evidence Ordinance of 1893 and currently contained in the Singapore Evidence

Act.”® As affirmed in the famous Zurich Insurance case,”

after pointing out the decline of
the parol evidence rule under English law, the Singapore’s Court of Appeal also explained,
nevertheless, that relevant aspects of the parol evidence rule continue to apply in Singapore
under section 93 and section 94 of the Evidence Act.'"” Interestingly, in BOP v BQQ,"
the court held that national rules concerning admissibility of evidence, including the Zurich

criteria, are procedural in nature.'” Similarly, the Singapore High Court in this case also

" For the discussion on Australian parol evidence rule, see e.g., Mercantile Bank of Sydney v Taylor (1891) 12 LR (NSW)
252.

* Evidence Act (Cap. 97, 1997 Rev. Ed.) of Singapore.

* Zurich Insurance Singapore Pte Ltd v B-Gold Interior Design & Construction Pte Ltd [2008] SGCA 27.

1% See Zurich Insurance; The New Contractual Interpretation in Singapore: From Zurich Insurance to Sembcorp Marine
Goh Yihan [2013] Sing JLS 301 (Dec). In addition, in Yap Son On v Ding Pei Zhen [2016] SGCA 68, the Singapore Court of Appeal
“reaffirmed the two-step approach in Zurich Insurance regarding the issue of extrinsic evidence that the Court first considers
whether extrinsic evidence is to be admitted as a matter of evidence, and then interprets the contract as a matter of substantive
law. On the first step, the Court reaffirmed the starting point that when the parties intended the document to represent the
complete agreement between them, then section 94 of the Evidence Act (Cap 97, 1997 Rev Ed) (“EA”) operates to bar extrinsic
evidence from being used to contradict, vary, add to, or subtract from that contract.” Reported by Leong Hoi Seng Victor (Justices’
Law Clerk, Supreme Court, Singapore) & Zhuang Changzhong (Practice Trainee, Harry Elias Partnership LLP, 20 Feb 2017).

%" BOP v BQQ [2018] SGHC 55 (judgment rendered on 14 March 2018).

12 See Darius Chan, Interpreting Contracts under Singapore Law in International Arbitration — The Sequel, The Singapore

Law Gazette, July 2018 available at https://lawgazette.com.sg/
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made it clear that the question of the admissibility of pre-contractual negotiations in
construing written agreements, as established by the Court of Appeal in Sembcorp Marine
Ltd v PPL Holdings Pte Ltd,'"” was a question of evidence or procedural law and not a

question of contract law which governs the substantive rights of the parties.”'

In addition, given the considerable similarities, both legally and historically, between
the evidence law doctrines contained in the Evidence Act 1872 of India,'” and those under

the Evidence Act of Singapore,'®

the problem of inconsistency might also persist in India,
assuming the judicial adoption of the substance-procedure analysis. Indeed, such an
inconsistency in the outcomes as a potential consequence of applying the substance
procedure analysis based on domestic classification, as inherent in the Eleventh Circuit’s

11

methodology, is an indication of an “upgraded” homeward trend, which is unsatisfactorily
paradoxical. Given the wider adoption of the substance-procedure approach beyond the US
jurisdictions, it would be even more puzzling especially when one is reminded that, like the
United States, Singapore, or even India, are likewise a fellow of the common law traditions

and also, at the same time, a CISG Contracting State.

Regarding the civil law traditions, although it was once indicated that, in relation to
the concept of parol evidence rule, “no study was made of civil law jurisdictions”, it was,
nevertheless, also pointed out that certain jurisdictions, such as Japan, do not seem to have
a parol evidence rule.””” Similarly, the CISG Advisory Council Opinion No. 3 also pointed out
that the civil law traditions generally do not have jury trials in civil cases'® and, therefore,
do not place limits on the kind of evidence admissible to prove contractual terms between
merchants.” In addition, this study also found that whilst the French Civil Code incorporates

a version of the parol evidence rule for ordinary contracts, there is no such rule with regards

1% Sembcorp Marine Ltd v PPL Holdings Pte Ltd [2013] 4 SLR 193.

' 1d. at 122.

%It should be noted that India is also a CISG Contracting State.

1% See Chen, Siyuan,“REVISITING THE SIMILAR FACT RULE IN SINGAPORE: Public Prosecutor v. Mas Swan Bin Adnan and
Another.” Singapore Journal of Legal Studies, 2011, pp. 553-563. JSTOR, available at www.jstor.org/stable/24871189.

17 See Report of the Law Reform Committee on the Review of the Parol Evidence Rule, Nov. 2006; Creator: Singapore
Academy of Law. Law Reform Committee, available at https://www.sal.org.sg/ See also Kaufman, Gregory Laurence and Others v
Datacraft Asia Ltd [2005] SGHC 174, Judith Prakash J, at 34.

1% CISG Advisory Council Opinion No. 3, supra note 65, at 64.

1% See id. at 66-67. See also Heinstein, “Comparative Law-Its Functions, Methods and Usages,”22 Ark. L. Rev. 415, 422
(1968).

160



o o

NIAINYGNY PNANTAINMING Y U 39 atiuil 2 : nsngrAw 2564

to commercial contracts, and, hence, all forms of proof are generally available in the context
of merchants." In Germany, no parol evidence rule exists either for civil or commercial
contracts, although, like Japanese law and Scandinavian laws, German law presumes that the

writing is “accurate and complete.”™!

After suggesting the general absence of the parol evidence rule for the case of
commercial contracts in many civil law countries, most literature on the CISG Article 8,
including the CISG Council Opinion No. 3, usually concludes that, the parol evidence rule,
based on the objective theory of contract interpretation,'”” has not been incorporated into
the CISG, ' and stopped their analysis at this point. On this basis, since the US courts,
including the Eleventh Circuit, declared that “the parol evidence rule is a rule of substantive
law”,'** by the application of substance-procedure analysis, the CISG Article 8, accordingly,
prevails over the US parol evidence rule, simply because the CISG is also a substantive law,
and is the governing law of international sale contracts. Along this line, it was also proposed
that the common law parol evidence rule does “not exist and are likely not to be understood
in civil law countries”,""” before similarly concluding that Article 8 serves “to erase this
discrepancy by adopting into the CISG the civil law system’s admission of evidence that

would otherwise be blocked by the common law’s parol evidence.”'*®

In a sense, propositions of this kind might lead to a general perception that, in light
of the substance-procedure analysis, the civil law courts should not have the problem of
inconsistency when applying the CISG Article 8, since, unlike the common law jurisdictions,

for instance, “France is the only major civil law country that has a version of the parol

11 See id. See also C.Civ. (Fr.) Art. 1341 (1); C.Comm. (Fr.) Art. L. 110-3.

1! See id. See also Otto PALANDT (Helmut Heinrichs), Burgerliches Gesetzbuch, § 125 BGB Rn. 15 (64th ed., Munich 2005).

"2 See e.g. Joseph M Perillo, ‘The Origins of the Objective Theory of Contract Formation and Interpretation’ (2000)
69 Fordham Law Review 427.

" See id.

1 See Electric Distrib., Inc. v. SFR, Inc., 166 F.3d 1074, 1082 n.3 (10th Cir. 1999); see also In re Continental Resources
Corp., 799 F.2d 622, 626 (10th Cir. 1986) (“We begin by observing that the parol evidence rule is a rule of substantive law.”); Baum
v. Great W. Cities, Inc., 703 F.2d 1197, 1205 (10th Cir. 1983) (“The parol evidence rule is, of course, fundamentally a rule of sub-
stantive law, not the law of evidence ... Thus, any evidence offered to prove earlier conduct is irrelevant if offered to contradict
unambiguous writing.”) (emphasis added); Investors Royalty Co. v. Lewis, 91 P.2d 764, 766 (Okla. 1939) (“The parol evidence rule
is a rule of substantive law”).

> See McMahon, supra note 25, at 1026.

¢ See id.
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evidence rule” which, nevertheless, does not apply to the merchants."'’” Leaving aside its
merits, this perception largely relies on the traditional observation that; the civil law system
adopts subjective theory of contract interpretation,'® whereas the common law traditions
feature the parol evidence rule as a manifestation of the objective theory, which is
subsequently precluded by the CISG Article 8."" Whilst most literature tends to focus on the
conclusion that leads to the inapplicability of the parol evidence rule to the contracts
governed by the CISG, with some discussions on certain aspect the civil law traditions in a

more or less comparative manner, there is, nevertheless, still a missing jigsaw in the picture.

Indeed, such a conceivable perception, focusing heavily on the substantive law strand,
even when leaving aside its merits, fails to take into account the overall picture of a legal
system. Crucially, the missing jigsaw here could be the procedural law aspects of some civil
law countries. Arguably, some features of the common law parol evidence rule might, in fact,

have been incorporated into some civil law jurisdictions, albeit on the side of domestic

17

See John E Murray Jr, ‘An Essay on the Formation of Contracts and Related Matters Under the United Nations
Convention on Contracts for the International Sale of Goods’ [1998] Journal of Law and Commerce 8, at n 154.

¥ Unlike the common law traditions, civil law rule concerning contract interpretation essentially prioritized a subjective
theory of interpretation before an objective theory of interpretation. For instance, Article 1188 of the French Civil Code of 1804
provides that “[tlhe contract is interpreted according to the common intention of the parties rather than in the literal sense of
its terms—where such intention cannot be ascertained, the contract shall be interpreted in the sense to be given to it by a
reasonable person in the same situation.” The French civil code encourages judges to search for and prioritize the common intent
of the contracting parties, the circumstances of its formation and how it might have been executed (see Code Civil [French civil
code] art. 1188.), and not just merely or exclusively rely on the literal meaning of the written terms of the contract.
(FLOUR Jacques, AUBERT Jean-Luc, SAVAUX Eric, Les obligations, 1. L’acte juridique, Dalloz editions, 2014 at 414.) Similarly, the
Spanish civil code provides that in determining the parties’ intent, the court should take into account their conducts which are
“contemporary and subsequent” to the contract. Further, in case of inconsistencies or contradictions between the parties’ intent
and the written terms of the contract, here, the parties’ intent should prevail. (Codigo Civil Espafol [Spanish Civil Code], art.
1281-82). A similar approach is also found in Italian law, where the Italian Civil Code provides that the contract shall be
interpreted in accordance with the parties’ intent, rather than the literal meaning of the written terms of contract. (Italian Codice
Civile [Italian Civil Code], art. 1362).

' See e.g., William Tetley, Mixed Jurisdictions: Common Law v. Civil Law (Codified and Uncodified), 60 La. L. Rev. (2000)
(explaining that “The common law objective contract theory dictates those contractual promises be interpreted according to the
reasonable expectation of the promise (an objective standard). Civil law, which is based on the autonomy of free will, requires

actual consent (a subjective standard), but presumptions of fact are available to the trial judge”).
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procedural law, such as the Code of Civil Procedure.’® Therefore, if the substance-procedure
methodology is to be adopted by the civil law courts where its domestic procedural
law contains similar characteristics to that of the common law parol evidence rule, the
problematic substance-procedure analysis, if adopted by the courts, might similarly generate
inconsistency in the system of the uniform law. To a lesser degree, even where numerous
exceptions of a domestic procedural rules™ might be able to reconcile with the CISG
Article 8, and the inconsistent outcome could ultimately be avoided, the judicial adoption
of such substance-procedure analysis might, nevertheless, render the judicial problem-solving

process unnecessarily complicated and counter-productive.

% As a prima facie example only, Section 94 of the Code of Civil Procedure of Thailand, not yet but potentially a next
CISG Contracting State, contains certain aspects, albeit not perfectly identical, of the common law parole evidence rule. For
instance, an article written by a Judge of the Central Intellectual Property and International Trade Court of Thailand, suggested
that: “For parol evidence rule or (PER), under the Civil Procedure Code section 94: Where evidence in writing is required by
legislation, oral evidence is not admissible instead of documentary evidence or for adding and varying its content, even opposing
parties give consent.”) See Sirilak Arunpraditkun, The Legal Appropriation of the Kingdom of Thailand on The United Nations
Convention on Contracts for the International Sale of Goods 1980, 1989 (CISG), Central Intellectual Property and International
Trade Court, at page 10 available at https://ipitc.coj.go.th/th/content/category/detail/id/14/cid/10378/iid/98742 Despite this, as
previously pointed out, it should be emphasized again that, according to Prof. Jaran Pukditanakul, Section 94 of Thai law is not
exactly identical to the common law parol evidence rule, although the rule has some historical influence on this Section. See
Sansern Aiemsuttiwat, Guideline on the Solution to the Problems Concerning the Exclusionary Rule of Witness in Civil and
Commercial Cases, (2016) available at https://repository.au.edu/handle/6623004553/18053. More importantly, to see the precise
effect of the interplay between the CISG Article 8 and the Section 94 of Thailand’s Code of Civil Procedure after Thailand
has become a CISG Contracting States would require a country-specific analysis as it will depend on several variable factors
(e.g. the issue of Article 96 Declaration and the outcome under the conflict of law rules, the contracting practices and the fact
pattern of the case, the interpretative approach on the notion of domestic public policy, and the most important one is the
judicial approach ultimately employed by the Thai courts). What can be ascertained, at least, is that to adopt a traditional
substance-procedure approach would make, at the minimum, the judicial methodology unnecessarily more complicated than to
adopt the international framework through the lens of international law obligation as recommended in Part VI of this research
paper. Equally, if Thailand becomes a CISG Contracting State without making the Article 96 Declaration, which is likely to be the
case according the public hearing hosted by the Ministry of Justice in 2020, the chance that the CISG Article 8 will be interfered
by the Section 94 of the Thai law would be much lower, given the provision of the CISG Article 11. Ultimately, it would still
depend on the judicial willingness to honor the international law obligation to apply the CISG provisions, and treat the CISG as a
Thai lex specialis law for international sales contracts and depart from the strict substance-procedure dichotomy, for instance.
This study, while aiming at proposing an international framework, should also help to provide a useful foundation for a
country-specific analysis.

! According to the Eleventh Circuit, relying on the rule’s numerous exceptions, Professor Moore was the “only one
commentator” making “any serious attempt to reconcile the parol evidence rule with the CISG”, yet, was explicitly rejected
by the court, as appeared in the MCC-Marble opinion, on the ground of legal certainty in the interest of parties to an

international contract for the sale of goods. See MCC-Marble, supra, note 35, at 1390-91.
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Unlike the typical cases of international contract disputes that would generally involve
a normal application of domestic conflict of laws rules, and whilst the Convention itself
is the international effort to harmonize an area of private international law, the judicial
obligations to apply the CISG Article 8 by the courts in the Contracting States however,
is formally and legally a matter of public, not private, international law obligations.'*
Under this legal basis, the judicial application of the traditional substance-procedure
analysis to answer the question—whether the Article 8 of the Convention or the relevant
domestic law rules should apply to the issue that is already and explicitly governed by the

Convention—is, thus, problematic and unsatisfactory.'”’

In traditional scenario of the rules of private international law (or the conflict of laws
rules), the so-called lex fori regit processum doctrine has proclaimed for centuries that
procedural matters shall be governed almost exclusively by the domestic law of the forum
(‘lex fori’)."”* Hence, in a typical international commercial dispute, the traditional view of
conflict of law rules usually holds that, in practice, “when a court labels a rule “procedural”

2125

for choice-of-law purposes, the court applies local law and “questions relating to the

admissibility of evidence, as a general rule, should be determined by the local law of the

forum.”'%

Despite this, for domestic courts in Contracting States, the application of the CISG is
correctly not a matter of applying a foreign law that would otherwise involve general
application of conflict of law rules, but, rather, is a matter of public international law
obligation, officially and legally transformed into the law of the land of the Contracting

States.””” On this legal basis, domestic courts in the CISG Contracting States should, therefore,

"2 For the discussion of this international law obligation to apply the CISG in light of the issue of “tacit waiver” analyzing
the tension between domestic procedural law and the CISG Article 6, see Lisa Spagnolo, lura Novit Curia and the CISG: Resolution
of the Faux Procedural Black Hole (2010) at 192 in I. Schwenzer & L. Spagnolo (eds), Towards Uniformity: the 2nd Annual MAA
Schlechtriem CISG Conference, Eleven International Publishing, The Hague, (2011).

' See CISG Article 7.

12¢ See Richard Garnett, Substance and Procedure in Private International Law (Oxford University Press, 2012) 1, 5-6.

' See e.g., PETER HAY ET AL., CONFLICT OF LAWS: CASES AND MATERIALS 404 (12th ed. 2004).

' See e.g,, RESTATEMENT (SECOND) OF CONFLICT OF LAWS ? 138 (1971). (“questions relating to the admissibility of
evidence, whether oral or otherwise, should usually be determined by the local law of the forum. The trial judge must make
most evidentiary decisions with dispatch if the trial is to proceed with reasonable celerity. The judge should therefore, as a
general rule, apply the local law of his own state.”)

27 For instance, since the United States is a CISG Contracting States, thus, the CISG is the law of the land of the United
States, see e.g., Asante Technologies, Inc. v. PMC-Sierra, Inc.,, 164 F.Supp. 2d 1142, 1149-50 (N.D. Cal. 2001.)
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treat the CISG as a matter of applying a domestic lex specialis law, governing the sphere of
international sales contracts. This means that the applicability of the CISG provisions does
not depends on the traditional conflict of laws rules approach but, rather, on the conditions
legally set forth in the Convention itself, especially under Article 1 of the CISG,"”® giving rise
to international law obligations, binding upon the Contracting States, and the domestic
courts."” In other words, in the courts of Contracting States, the CISG is “applicable by

operation of law”, namely the treaty law that has been transformed into domestic law.

To evaluate the approach taken by the Eleventh Circuit through the lens of
international law obligation, in terms of the outcome, the court’s decision is a good example
of a domestic court delivering the outcome in observance of the uniformity principle
under Article 7; in terms of methodology, however, the court erred in performing a
substance-procedure analysis in reaching such an outcome.' In MCC-Marble, the Eleventh
Circuit’s opinion is based on the finding that the parol evidence rule was a substantive rule
of law, and because it conflicted with a provision of the CISG, the parol evidence rule could
not be applied.”" The underlying logic of the court’s substance-procedure analysis is that if
the court determines that a domestic rule is procedural, it should be applied, regardless of
whether a CISG provision governs the matter. This approach is, at worst, incorrect, and, at
best, unsatisfactory, opening the gate for improper application of the CISG if it is to be
adopted worldwide.

Fundamentally, another problem associated with the substance-procedure analysis in
the context of a contract governed by the CISG is that such an approach is based on a

potentially flawed assumption that “the Convention is about contracts, not about

¥ To illustrate, pursuant to Article 1(1)(@), this Convention applies to contracts of sale of goods between parties whose
places of business are in different States, when the States are Contracting States.

'’ This notion has also been confirmed by the UNCITRAL officers responsible for the matter of the CISG in a meeting
organized by the Head of UNICTRAL RCAP as part of the “UNCITRAL Asia Pacific Day” event at Faculty of Law, Chulalongkorn
University, in December 2019.

In addition, for the proposition that the CISG is applied as a matter of public international law obligation, with the
example of the legal authority to support the notion that the international obligations have to be performed by the domestic
courts in the context of domestic procedural laws and the issue of tacit waiver under the CISG, see e.g. Spagnolo, supra note
122.

' See McMahon, supra note 25, at 1012.

Pt MCC-Marble, supra, note 35, at 1391.
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procedure”,132 and, hence, the CISG is a substantive law, therefore, procedural matters

fall outside of the scope of the CISG. In other words, in light of the substance-procedure
dichotomy, this traditional view often treats the procedural issues as a gap or matter not
governed by the CISG.

Despite this, a bright line cannot be drawn.'” As explained in a world-renowned
Commentary on the CISG, “some matters which may be labeled as “procedural” by the
domestic laws could in fact already be governed by an explicit provision of the CISG.”"™
On this premise, according to Professor Schlechtriem in particular, Article 11, which
unequivocally allows a contract to be proved by any means including witnesses, “overrides
even where rules as to the form of evidence are classified by domestic law as procedural.”**
Similarly, there are several other provisions of the CISG 1980, in which certain procedural
matters have been included, both explicitly and implicitly, such as the matter of the
distribution of the burden of proof and a shift of the burden between the parties, for
example.” Since the application of the CISG is a matter of international law obligation,
it is of utmost importance that courts in Contracting States refrain from using a substance-

procedure analysis in the case where CISG does already and directly govern the matter.”’

Affirmatively, on the issue as to whether domestic courts have to consider extrinsic
evidence—such as the affidavits, discussing the preliminary negotiations, reporting that the
parties” subjective intent not to apply certain terms of the written contract, like in the
MCC Marble case—is already governed by the provision of the CISG Article 8. This is because
Article 8 already provides an explicit instruction to the tribunals on this matter. Explicitly,
Article 8(1) requires domestic courts to consider evidence of a party’s subjective intent.

Equally, Article 8(3) is “a clear instruction to admit and consider extrinsic or parol evidence

2 For exam, Judge Posner once stated, although with subsequent criticisms, that the CISG governs substantive issues
and “the Convention is about contracts, not about procedure...Thus when applied to actual disputes the Convention resembles
an island of international rules surrounded by an ocean of still-applicable national law.” See Zapata Hermanos Sucesores v.
Hearthside Baking. United States Court of Appeals, Seventh Circuit. Nov 19, 2002. 313 F.3d 385 (7th Cir. 2002).

* See COMMENTARY ON THE U.N. CONVENTION ON THE INTERNATIONAL SALE OF GOODS (CISG) 96 (Peter Schlechtriem
& Ingeborg Schwenzer eds., 2d ed. 2005) at 71-72.

B,

> See id. See also Article 11 of the CISG states in full as follows: “A contract of sale need not be concluded in or
evidenced by writing and is not subject to any other requirement as to form. It may be proved by any means, including
witnesses.” See CISG Article 11.

1 See e.g., Articles 25, 35,36, 39 and 74 of the CISG.

“" It should be noted however that the substance-procedure analysis could be relevant in the case where there is a gap

in the convention. See generally, McMahon, supra note 25.
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regarding the negotiations to the extent they reveal the parties’ subjective intent.”**® Hence,
once the matter is already governed by the CISG, that relevant provisions of the CISG
“are applicable regardless of whether the courts apply a procedural or substantive label

to them.”™

The conclusion that Article 8 is a rejection of the domestic parol evidence rule also
finds support in the Convention’s legislative history."* Indeed, at the time of the drafting of
the CISG, it was determined that the courts should not be restricted from reviewing all
evidence, since the drafters’ rationale behind the CISG Article 8 was for the intention of the

parties to take priority over the contract."

Hence, taking into account, among others,
the negotiations, previous practices and even subsequent conducts of the parties can assist
the courts in determining the parties’ real intention and understanding of the contract.

Historically, this interpretative trend was also emerged at the time when the common law

¥ See MCC-Marble, supra, note 35., at 1389.

¥ See McMahon, supra note 25, at 1013.

" The brief history of the CISG, it can be explained as follows: “During the seventh meeting of the First Committee, the
Canadian representative proposed the addition of a new paragraph to current article 11. See U.N. Conference on Contracts
for the International Sale of Goods, 1st Comm., 7th mtg., 1 82, at 270, U.N. Doc. AKONF.97119 (1980), in JOHN 0. HONNOLD,
DOCUMENTARY HISTORY OF THE UNIFORM LAW FOR INTERNATIONAL SALES 2-4 (1989) at 491. The new paragraph would have
restricted the admissibility of testimony contradicting a written contract. Report of the First Committee, U.N. Conference on
Contracts for the International Sale of Goods, 1st Comm., art. 10, 1 3, at 90, U.N. Doc. A/CONF.97119 (1980), in HONNOLD,
DOCUMENTARY HISTORY at 662. The proposed paragraph read: Between the parties to a contract of sale evidenced by a written
document, evidence by witnesses shall be inadmissible for the purposes of confuting or altering its terms, unless there is prima
facie evidence resulting from a written document from the opposing party, from his evidence or from a fact the existence of
which has been clearly demonstrated. However, evidence by witnesses shall be admissible for purposes of interpreting the written
document. Id. The Japanese representative objected to this proposal because he believed it to be essentially a “restatement”
of the rigid and difficult to apply parol evidence rule. U.N. Conference on Contracts for the International Sale of Goods, 1st Comm.,
Tth mtg., 1 84, at 270, U.N. Doc. AICONF.97119 (1980), in HONNOLD, DOCUMENTARY HISTORY, at 491. Though at least two
representatives favored the amendment, the Canadian proposal “did not seem to command wide support” and was not ad-
opted by the Committee. /d. 1 86. From this it might be assumed that the parol evidence rule was rejected by the drafters of
C.I.S.G. However, the limitation on testimony proffered by the Canadian representative was triggered by the mere existence of a
writing. Id. ‘j[ 84. Because the U.S. parol evidence rule, in contrast, is triggered by the integrationist intent of the parties, that rule
was not explicitly rejected by the Committee along with the Canadian proposal.” See David H. Moore, Note, The Parol Evidence
Rule and the United Nations Convention on Contracts for the International Sale of Goods: Justifying Beijing Metals & Minerals
Import/Export Corp. v. American Business Center, Inc., 1995 BYU L. REV. 1349.

1% See Muller-Chen in | Schwenzer (ed), Schlechtriem & Schwenzer Commentary on the UN Convention on the Interna-
tional Sale of Goods (CISG), 4th edn (Oxford University Press , 2016 ) at 195. In addition, even in a domestic law context, some
Thai legal scholars similarly call for an abolition of the Section 94 of the Thailand’s Code of Civil Procedure which is historically
influenced by, albeit not identical to, the common law parol evidence rule. For the thorough discussion and interesting proposal
on this matter, see e.g. Sansern Aiemsuttiwat, Guideline on the Solution to the Problems Concerning the Exclusionary Rule of
Witness in Civil and Commercial Cases, (2016) available at https://repository.au.edu/handle/6623004553/18053
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parol evidence rule had been the subject of constant criticism, where Professor Honnold
famously stated that; “this rule has been an embarrassment for the administration of modern
transactions.”™ Similarly, even in light of the CISG Article 11, the Secretariat Commentary
justified the liberal approach excluding a writing requirement on the ground that “many
international sales contracts are concluded by modern means of communication which do

not always involve a written contract.”'*

Legally, given that the international law obligations as well as the legal certainty which
is a vital interest for parties from different Contracting States in international trade are at
stake, the administration of justice can be hindered by the ‘incorrect’ application of the

governing law.'*

To recognize and apply the court’s own domestic rules at the expense of
the explicit provisions of the CISG, without justifiable grounds legally permissible under the
Convention, is to recognize a change in the governing law of contract against legitimate
expectation of both the private parties and other CISG Contracting States, potentially in a
violation of international law obligations. Strategically, in terms of practical implications, the
substance-procedure analysis, relying on a rigid classification of various domestic rules, can
also generate discrepancy in the judicial application of the CISG, weakening the international
effort of harmonization and the uniformity principle, in a manner that might induce
forum shopping and strategic behaviors.'* Thus, giving effect to the approach of CISG

Article 8’s provision seems to embrace the legal, historical and practical justifications.

Indeed, when domestic laws and local concepts are different from jurisdiction to
jurisdiction, it is sensible to conclude that relying on such a rigid classification under the
substance-procedure analysis in the context of cross-border litigations involving international
law obligation such as the CISG is, at worst, incorrect, and at best, counterproductive.

.y 146
it,

As Professor Flechtner put perhaps the single most important source of non-uniformity

1 See J.O. HONNOLD, supra note 60 at 121. See Orlandi, supra note 27, at 26.

' See J. ZIEGEL, Report to the Uniform Law Conference of Canada on the Convention on Contracts for the
International Sale of Goods (1981).

1 See L. Spagnolo, ‘A Glimpse through the Kaleidoscope: Choices of Law & the CISG’, 13 Vindobona Journal of
International Commercial Law & Arbitration 137, 148 (Table 3) (2009).

n light of the “the two-pronged substance-procedure test” test, it was explained that “affect the result” factor is to
determine whether the rule would provide a tactical advantage to a party such that it would lead to forum shopping). See PETER
HAY ET AL., CONFLICT OF LAWS: CASES AND MATERIALS 404 (12th ed. 2004); see also RUSSELL J. WEINTRAUB, COMMENTARY ON
THE CONFLICT OF LAWS 59 (4th ed. 2001); McMahon, supra note 25 at 1005-1006.

1 addressing a similar concern about the uniformity principle, albeit in the context of Article 31 of the CISG.
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in the CISG is the different background assumptions and conceptions that those charged

k » 147

with interpreting and applying the Convention bring to the tas

With the diversities in domestic laws and local concepts at the backdrop, the judicial
reliance on the substance-procedure distinction in the context of the International Sales Law
Convention or the CISG is “easier said than done”. Classification of a law as substantive
or procedural is, philosophically and legally not a straight forward task but unnecessarily
complicated matter, even for the CISG litigations in general, beyond the context of CISG
Article 8. Such complication stems from the truth that the clear-cut line is not usually easy
to be drawn. In the Italian legal system, for instance, the rules of evidence feature both in
the Civil Code and in the Code of Civil Procedure, respectively dealing with the admissibility
of evidence and the taking of evidence.'” Likewise, certain CISG provisions may receive a

“procedural” label in some jurisdictions.**

Even within the same country featuring federal system like the United States, there
was also evidence of internal inconsistency or conflicting rulings regarding the issue of
“attorney fees” in the light of the CISG’s damages provision under Article 74 following the
application of the substance-procedure analysis: “Drawing again, initially, from U.S. court
decisions, these courts treat the governing instrument authorizing the recovery of attorneys’
fees as substantive in some instances and procedural in other instances. U.S. courts classify
a single statute authorizing the recovery of attorneys’ fees as procedural in some contexts
and substantive in others. For example, the Tenth Circuit Court of Appeals decided,
‘attorney’s fees are a substantive issue in the litigation even though they may be treated as
procedural in another litigation. The widely criticized Zapata case from the Seventh Circuit

Court of Appeals, to the contrary, deemed attorneys’ fees as procedural.”

1" See Harry M. Flechtner, The Several Texts of the CISG in a Decentralized System: Observations on Translations, Reser-

vations and Other Challenges to the Uniformity Principle in Article 7(1), 17 J.L. & COM. 187 (1998).

1® See Orlandi, supra note 27, at 26.

' See McMahon, supra note 25, at 1007.

% For the discussion on the diversities on the issue of damages among different States under the US jurisdiction in the
context of the CISG 1980, see Damages under CISG: Attorneys’ Fees and Other Losses in International Commercial Law, 29 J.
Transnat’l L. & Pol’y 1 (2019-2020) (stating that “The U.S. Seventh Circuit Court of Appeals, in its widely criticized Zapata decision,
held that the recovery of attorneys’ fees incurred through litigation is a procedural matter governed by the law of the forum and

does not constitute recoverable losses under Article 74’s damages provisions”). See id. at 50.
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Additionally, supposing however that the court determined that the evidence issue
and the domestic parol evidence rule were both procedural matters, one might argue that
even when the substance-procedure analysis in this supposed situation could lead to the
application of the parol evidence rule, this might not necessarily generate an inconsistent
outcome, compared to the case under the judicial application of the CISG Article 8 pursuant
to the international law obligation. Hence, as one might argue, the extrinsic evidence might
equally be considered under this scenario. This argument essentially relied on the numerous
exceptions to the parol evidence rule developed by the courts over the years in order

to mitigate the possible injustice caused by the rule.”

For instance, having attempted to
reconcile the parol evidence rule with the CISG Article 8, Professor Moore argued that
the rule is often in harmony with the principles of the CISG."** According to the Eleventh
Circuit, however, Professor Moore was the “only one commentator” making “any serious
attempt to reconcile the parol evidence rule with the CISG”, yet, was explicitly rejected by
the court, as appeared in the MCC-Marble decision, on the ground of legal certainty in the

interest of parties to an international contract for the sale of goods."”

! To certain extent, this scenario might apparently, at least, touch on with the situation under Section 94 of the Civil
Procedure Code of Thailand, potentially a future CISG Contracting State. The precise effect would, however, require a separate
country-specific research in the future, due to a number of variable factors involved in such a context, including, among others,
the issue of Article 96 Declaration which might relatively lead to a higher chance of the applicability of Section 94 than without
such a declaration. Nevertheless, the precise effect of this scenario would still, in turn, depend on other variable circumstances
such as the outcome derived under the conflict of law rules to see which country’s formality rule would then govern the contract
in each case (see CISG-AC Opinion No. 15, Reservations under Articles 95 and 96 CISG, Adopted by the CISG Advisory Council
following its 18th meeting, in Beijing, China on 21 and 22 October 2013); the places of business of the seller and the buyer in
relation to the Article 96 Declaration; the notion of “domestic public policy” attached to Section 94 (see e.g. Thai Supreme Court
case No.2521/2559) albeit in light of the international sales law Convention; the willingness of the courts to treat the Convention
as a matter of lex specialist law, as well as the fact pattern of the parties’ contractual practices, for instance. Hence, this topic
would need a proper case by case basis analysis taking into account specific fact pattern and the relevant legal conditions
applicable to each scenario as a future country-specific research, in which this study, while aiming at proposing an “international
framework”, can provide a useful foundation for such future country-specific research. Last but not least, it should be noted
that, at the two hearings organized by the Ministry of Justice of Thailand in February and in September 2020 respectively,
the same conclusion was reached which is that, like the majority of other CISG Contracting States, Thailand will not make any
Declarations either under Article 96 or Under Article 95.

' See David H. Moore, Note, The Parol Evidence Rule and the United Nations Convention on Contracts for the
International Sale of Goods: Justifying Beijing Metals & Minerals Import/Export Corp. v. American Business Center, Inc., 1995 BYU
L. REV. 1347-63.

> MCC-Marble, supra, note 35., at 1390-91.
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To sum up, the crucial point here is that even when the extrinsic evidence would
also be ultimately considered under the judicial application of the relevant domestic law,
if the courts begin the analysis with the substance-procedure analysis like in the Eleventh
Circuit in the MCC-Marble case however, the judicial process can be counter-productive.
This is because judicial adoption of the traditional substance-procedure approach despite the
international law obligation to apply the CISG, can unnecessarily distract the courts away
from the “real issue”, steering the courts away from applying the “correct” governing law,
in expense of legal certainty for the parties in international business environment. This is
particularly unwarranted for the courts in the CISG Contracting States, given, first and foremost,
that the international law obligation to apply the CISG is at stake.” This means that the
applicability or the force of CISG does not depend on the traditional application of conflicts
of law rules which, in turn, usually rely on the notion of substance-procedure dichotomy,
but rather on the conditions set forth under CISG itself, such as the CISG Article 1 in

particular.

On balance, the substance-procedure analysis might not be helpful in resolving the
issue of extrinsic evidence in light of the CISG Article 8 and even for most part of the
Convention, largely due to the unavoidable truth that domestic courts both within and
outside of the United States may have no consensus as to the substantive and procedural
categorizations. Consequently, the substance-procedure approach can be problematic, because
it can either make the judicial analysis either unnecessarily complicated, or, at worst, produce
inconsistent outcomes, undermining the international effort to provide uniformity and

predictability in international sales law.

VI. The Proposed Solution: How Should the Courts Proceed?

At a higher level of abstraction, the semantics of the so-called substance-procedure
dichotomy is undeniably a classic problem of every system of private international law,
leading to a widespread recommendation that “one should abandon the common
2155

terminology which contrasts substance and procedure, since it disguises the real issue.

Indeed, as legal scholars frequently put it, “substantive law is also inherently procedural...

** See Spagnolo, supra note 122, at 185 (discussing the notion of international law obligation to apply the CISG in the
context of CISG Article 6 and the “tacit waiver” in domestic law).
> See ILLMER, MARTIN, ‘Neutrality Matters - Some Thoughts about the Rome Regulations and the So-Called Dichotomy

of Substance and Procedure in European Private International Law’ 28 Civil Justice Quarterly, 237 (2009).
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those procedures are embedded in the substantive law and, if not applied, will lead to
over- or under-enforcement of the substantive mandate.”** This notion also enlightens the
real issue behind the judicial application of the CISG Article 8, and provides the key to the

proposed solution.

Given that the substance-procedure dichotomy is itself paradoxical, potentially
involving philosophical and legal classifications under different jurisdictions, the dividing line
between substantive law and procedural law becomes complicated and even unnecessary
in some context, reaching its limits in various areas of laws,”" including the CISG as
previously demonstrated. Having analyzed and highlighted the flaws of substance-procedure
analysis where it might be problematic, the proposed solution in this study is that the courts
in Contracting States should, instead, honor international law obligations to apply the
provisions of the CISG in order to promote predictability and uniformity in international

sales law.

It should be reminded that, legally, when the court is in a Contracting State, the CISG
is not a foreign law, and despite the fact that the CISG is “simultaneously a treaty, it forms
part of the domestic law of the jurisdiction”,"® being a domestic lex specialis law for
international sales contracts. In addition, this also means that, becoming a CISG Contracting
State should not affect the legal regime of the domestic sales law, leaving, say, the provisions
of Civil and Commercial Code in the context of domestic sales contracts and litigation
untouched. Unquestionably, in Contracting States, when the litigation is a matter of
international sales contracts governed by the CISG, how the forum treats foreign law is,
therefore, irrelevant, i.e., “its applicability and content are a question of law, not fact. Any

default rule regarding substitution of domestic for a foreign law has no place in the process.”"’

% See Main, supra note 26 at 801.

PTFor example, for the analysis and critics of the substance-procedure dichotomy in the area of conflict of laws and
also criminal justice, see Ofer Malcai and Ronit Levine-Schnur, Which Came First, the Procedure or the Substance? Justificational
Priority and the Substance—Procedure Distinction, Oxford Journal of Legal Studiies, Volume 34, Issue 1, Spring 2014, Pages 1-19.

® For the discussion of this proposition in light of the principle of jura novit curia (“the court knows the law”) in the
context of CISG Article 6, see Spagnolo, supra note 122.

¥ See id. at 195-196. Notably, in the future, this notion should also apply to Thailand’s Act on Conflict of Laws, B.E.
2481 (1938), once Thailand has become a CISG Contracting State. This notion has also been confirmed by the UNCITRAL officers
responsible for the matter of the CISG in a meeting organized by the Head of UNICTRAL RCAP as part of the “UNCITRAL Asia

Pacific Day” event at Faculty of Law, Chulalongkorn University, in December 2019.
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On this legal basis, a Contracting State, without permissible grounds under the
Convention, arbitrarily relying on domestic laws to ignore the provisions of the Convention
would be in a direct violation of that State’s international obligations to apply the CISG, and

such an international obligation also encompasses the application of the Convention by the

160

domestic courts.™ This legally desirable judicial protocol is also in line with the Vienna

Convention on the Law of Treaties (VCLT)1969, which states in its Article 27 that: “A party
may not invoke the provisions of its internal law as justification for its failure to perform a

treaty.”'*! Indeed, even domestic procedural rules themselves often recognize the need

2

to modify default rules in light of international obligations,'®” otherwise it might lead to

“over- or under-enforcement of the substantive mandate.”'®

" In this regard, Fothergill v. Monarch Airlines Ltd [1981] AC 251 (U.K.) can provide a useful example of the authority
highlighting the binding effect of a ratified Convention on the domestic courts. In light of Article 32 of the Vienna Convention on
the Law of Treaties and consultation of traveaux préparatoires by English courts in interpretation of a treaty, Lord Diplock
stated in this case as follows: “By ratifying that Convention, [the] Government has undertaken an international obligation on
behalf of the United Kingdom to interpret future treaties in this manner and since under our constitution the function of
interpreting the written law is an exercise of judicial power and rests with the courts of justice, that obligation assumed by
the United Kingdom falls to be performed by those courts.” Here, the House of Lords was dealing with the Warsaw Convention
for the Unification of Certain Rules relating to International Carriage by Air, as amended (1955), implemented in the Carriage by
Air Act (1961) (UK)). See id.

1! See Vienna Convention on the Law of Treaties art. 27, May 23, 1969, 1155 U.N.T.S. 331. It was even suggested that
neither a Constitutional mandate nor the enactment of a statute provides an excuse for a treaty violation. See William W. Park
and Alexander A. Yanos, Treaty Obligations and National Law: Emerging Conflicts in International Arbitration, 58. Hastings L.J.
251 (2006). If this interpretation is correct, this means that the domestic courts cannot even rely on the domestic implementing
legislation that was drafted in a contradictory manner with the obligations under the Convention or not allowed under the
permissible Declarations contained in CISG 1980, for instance. Hence, the future Contracting States, like Thailand, should ensure,
among others, that the implementing legislation has been properly enacted in light of international law obligations. In addition,
for the discussion on the customary law status of the VCLT 1969, see also Mark E. Villiger-Commentary on the 1969 Vienna
Convention on the Law of Treaties-Brill (2009) 375 (“Even for nations that did not sign or ratify the Vienna Convention on the Law
of Treaties, it is widely believed that Article 27 is “solidly based on customary international law.”); GM Grant, ‘The CISG Applies
When it Says it Does, Even if Nobody Argues It: Why the CISG Should Be Applied Ex Officio in the United States and a Proposed
Framework for Judges’ (SSRN, 2015 ) at page 18; see also Spagnolo, supra note 122, at 191.

"2 For example, it has been suggested that the Swiss default rule substituting the lex fori for foreign law may not apply
where application is pursuant to an international obligation. In addition, Article 142(2) 1986 General Principles of the Civil Law,
China provides that to the extent of any inconsistency, treaty obligations prevail over substantive civil laws, unless China has made
a reservation. See Spagnolo, supra note 122, at n.73; T.C. Hartley, ‘Pleading and Proof of Foreign Law: The Major European Systems
Compared’, 45 Int’l & Comp. L. Q. 271, at 277-288 (1996).

1 See e.g., France Cour de Cassation, Société Muller Ecole et Bureau v. Société Federal Trait (2001); Austria Supreme
Court, 4 Ob 179/05 k (2005).
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Affirmatively, the status of being a CISG Contracting State means that the CISG is
applicable by the operation of law pursuant to Article 1 of the Convention in particular,'®
bypassing even the typical application of the forum’s conflict of laws rules.'™ As asserted by
Professor Grant, “it is also important for the judicial approach to note that being the courts
in the CISG member states, means that CISG applies ex officio where the CISG article 1

displaces States’ conflicts of laws and choice of law rules of the forum.”'*

In recognizing the international law obligation to apply the CISG for instance,
French Cour de cassation (French Supreme Court) held that: “The lower court misapplied
the applicable law by not considering the Vienna Convention of 11 April 1980 (CISG) ex
officio...a French Judge must apply the Vienna Convention unless there is a reservation as to
its exclusion, as per Article 6 CISG.”*" Similarly, albeit in the context of the domestic law on
“tacit waiver” and the CISG, the US Court of Appeals stated that: “These foreign courts,
including leading CISG scholars, have commonly accepted...that the CISG is applicable ex
officio, and that the only escape from it is when parties exercise their rights under Article 6
of the Convention and exclude its application.'®®

Notably, as also evidence in the above judicial statements, where the CISG is

169
]-’

applicable in accordance with the Convention framework under Article the principle of

" In brief, in monist Contracting States, a theory of unity of legal systems and primacy of international law ensures that
international treaty obligations directly bind national courts without ‘transformation’. In dualist Contracting States, the courts’
obligation to apply the CISG indirectly and technically arises as a matter of domestic law. See B. Conforti, International Law and
the Role of Domestic Legal Systems, 25 (1993); see Spagnolo, supra note 122, at 190-198.

' For examples of the court decisions ruling that the CISG is applicable by the operation of law See e.g., Tribunale
Civile di Cuneo, Italy, 31 January 1996; Georgia Pacific Resins, Inc. v. Grupo Bajaplay, S.A. de C.V, Baja California, Fourth Panel of
the Fifteenth Circuit Court [Federal Court ofAppeals]. “The obligation to apply the CISG ex officio arises from the CISG itself,
not from any domestic procedural principle.” See Grant, supra note 161, at 5.

1% See Grant, supra note 161, at 9.

" See Societé Muller Ecole et Bureau v. Société Federal Trait (Decision of the French Cour de Cassation on 26 June
2001). See Grant, supra note 161, at 14-15.

' This statement is derived from The US Court of Appeals for the Second Circuit in Rienzi & Sons, Inc. v. N. Puglisi & F.
Industrial Paste Alientary (2016), albeit, on the issue of domestic waiver and the CISG. Nevertheless, despite of this judicial
awareness that the CISG was mandatory unless the parties expressly opt out, the Court of Appeals ultimately departed from these
assertions, potentially attracting the widespread criticisms. See e.g.; F. Ferrari, Remarks on the UNICITRAL Digest’s Comments on
Article 6 CISG, 25 J. L. & Com. 13, at 30-31 (2005); The Center for Transnational Litigation, Arbitration, and Commercial Law,
New York University, opting-Out of The United Nations Convention on Contracts for the International Sale of Goods (CISG) Through
Conduct in Litigation: What US Courts Need to Know about the CISG, JANUARY 23, 2017; France Cour de Cassation, Societé Muller
Ecole et Bureau v. Société Federal Trait (2001); Austria Supreme Court, 4 Ob 179/05 k (2005).; Spagnolo, supra note 122, at 195.

1% Under Article 1(1)(a), for instance, this Convention applies to contracts of sale of goods between parties whose places

of business are in different States, when the States are Contracting States.
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party autonomy is, nevertheless, still entrenched in the CISG Article 6, which permits the
parties to agree to exclude its application, or even derogate from or vary the effect of any
of its provisions.'" Undoubtedly, the right to vary the effects of any of the Convention’s
provisions under Article 6 is placed in the hands of the parties to international sales contracts
(i.e., the seller and the buyer at the private level). On the contrary, there is no discretionary
power expressly granted to domestic courts to exclude or vary the effect of the Article 8 of
the Convention. Equally, whereas the CISG Article 28" explicitly exempts that a court is not
bound to enter a judgement for specific performance in case of inconsistency with its own
law, there is no such thing as Article 28’s exemption in relation to the court’s duty to
apply the CISG Article 8. Hence, in accordance with the Convention’s provisions and legal

framework, the next question therefore is: “how should a court proceed?”

Explicitly, Article 7(1) requires the courts to interpret the Convention autonomously,
with regard to “its international character and to the need to promote uniformity in its

» 174

application”,'™ rather than referring to domestic law for a definition.'”

This fundamental
principle of interpretation paves the way for greater and more predictable uniform application
of the CISG, enhancing the fundamental aim of the Convention in contributing to “the

removal of legal barriers” and the development of international trade.'’

% See CISG-AC Opinion No. 16, Exclusion of the CISG under Article 6, Rapporteur: Doctor Lisa Spagnolo, Monash
University, Australia. Adopted by the CISG Advisory Council following its 19th meeting, in Pretoria, South Africa on 30 May 2014.

" Article 6 of the CISG states in full as follows: “The parties may exclude the application of this Convention or, subject
to article 12, derogate from or vary the effect of any of its provisions.” See CISG Article 6.

12 Article 28 of the CISG states in full as follows: “If, in accordance with the provisions of this Convention, one party is
entitled to require performance of any obligation by the other party, a court is not bound to enter a judgement for specific
performance unless the court would do so under its own law in respect of similar contracts of sale not governed by this
Convention.” See CISG Article 28.

" In the context of “specific performance”, the court’s discretion has been explicitly allowed by the text of the
Convention itself, thus, judicial derogation in such a manner as legally permitted under Art. 28 and to exercise such discretion
(for example, by refusing to enforce the remedies in the form of specific performances will not constitute a violation of
international obligation by the domestic courts. Article 28 states as follows: “If, in accordance with the provisions of this
Convention, one party is entitled to require performance of any obligation by the other party, a court is not bound to enter a
Judgement for specific performance unless the court would do so under its own law in respect of similar contracts of sale not
governed by this Convention.”

" The need to promote uniformity in the CISG’s interpretation is described by Schlechtriem as a ‘maxim’: Uniform Sales
Law 1986, at 38, §IVA.

" For the notion of uniformity, see CISG Digest, supra note 12, at art. 7 (“According to a number of courts, article 7 (1)’s
reference to the Convention’s international character forbids fora from interpreting the Convention on the basis of national law;
instead, courts must interpret the Convention “autonomously”. Some courts even expressly state that their domestic solutions
are to be disregarded, as they differ from those of the Convention.) /d. at 42.

" United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March—-11 April 1980,
Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main
Committee, 1981, 18.
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As the Eleventh Circuit correctly stated in MCC Marble, CISG Article 8(3) is a “clear
instruction” that expressly directs courts to give “due consideration...to all relevant
circumstances of the case including the negotiations...”.'"" Hence, the courts in Contracting
States have the duty to consider extrinsic evidence, such as the three affidavits in the case
of MCC-Marble, despite the discrepancies between the extrinsic evidence and the written
contract, as well as the apparent divergences between the CISG Article 8 and the domestic

rules, such as the parol evidence rule.'”

The underlying rationale for the proposition that the extrinsic evidence should be
considered is not, however, based on the same rationale as relied on by the Eleventh
Circuit, namely the substance-procedure analysis which is already proved to be potentially
problematic. As Professor Orandi put it, “[nJaturally, since procedural rules vary, the
traditional view has the potential to foster divergent outcomes...hence, all abstract distinctions
between substantive and procedural laws become redundant, if not harmful, especially when
the parties turn to the courts for equal enforcement of their contractual rights pursuant
to these uniform bodies of rules.”'” Methodologically, to employ a substance-procedure
analysis is to open the door for the possibility that a CISG provision will unsatisfactorily be
displaced by, for instance, a local rule affixed the “procedural” label, despite the fact that

such matter is in fact settled in the provisions of the CISG.

Rather, the proposed solution in this study is for the courts in Contracting States,
through the lens of international law obligation, to honor this duty to apply the CISG when
its provisions explicitly govern the issues, as in the case of Article 8(3) and the role of
extrinsic evidence, regardless of the substance-procedure analysis. Therefore, to honor the
treaty-based obligation under the doctrine of autonomous interpretation, uninfluenced by
domestic labels, when the contracts are governed by the CISG, the courts should commence
the judicial determination by examining first whether the matter is indeed already governed
by the provisions of the CISG 1980.

" See CISG Article 8(3), see also MCC-Marble, supra, note 35.

'® See HERBERT BERSTEIN & JOSEPH LOOKOFSKY, UNDERSTANDING THE CISG IN EUROPE 29 (1997) (“[Tlhe CISG has
dispensed with the parol evidence rule which might otherwise operate to exclude extrinsic evidence under the law of certain
Common Law countries”).

1" See Orlandi, supra note 27, at 25. See also MCC-Marble, supra, note 35.
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Indeed, both legislative history and case law assert that once a contract is governed
by the Convention, Article 8 governs, among others, the matter of “the interpretation of the
contract, even when the document is embodied in a single document.”'® To prevent any
possible exaggerating effects of the CISG Article 8 however, it should also be clarified that,
even when the CISG Article 8 governs such matter, the court’s “duty to consider” extrinsic
evidence under Article 8(3) does not mean that the extrinsic evidence are a “conclusive
proof” of the parties’ intention.'®' Rather, Article 8(3) merely refrains the courts from rejecting
to consider extrinsic evidence outright by unduly relying on the court’s own inconsistent
domestic rules. Indeed, to prevent the undesirable effect of the extrinsic evidence, once
giving them “due consideration”, the court can still determine how to evaluate the evidence

presented by the parties, including how much weight should be given to each evidence.'®

So far, this study assumed that the contract is legally governed by the CISG, and hence
the CISG is, by default, a governing law from the outset pursuant to the conditions set forth
under CISG Article 1 in particular. Despite this, it should be added that, as Professor

Spagnolo put it, “once in, the only way out is via the CISG’s own rules.”**

Under the CISG’s “own rules”, the ability to choose to exclude or vary the effects of
the provisions of the CISG is controlled by Article 6, placing the freedom of contract in the
hands of parties to international sales contracts. Accordingly, extrinsic evidence should, by
default, not be excluded given the legal effect of the CISG Article 8, unless the parties
exercise their right under CISG Article 6 to vary the effect of the Article 8’s provision in respect
of the extrinsic evidence for the purpose of interpretation of contract. To this end, in case

where the parties wish to limit the roles of extrinsic evidence, parties are advised to, for

¥ United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official
Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Commit-
tee, 1981, 18; in case law see Appellate Court Helsinki, Finland, 31 May 2004, English translation available on the Internet at www.
cisg.law.pace.edu; CLOUT case No. 877 [Bundesgericht, Switzerland, 22 December 2000]

' See MCC-Marble, supra, note 35, at 1391 (“This is not to say that the affidavits are conclusive proof of what the par-
ties intended. A reasonable finder of fact, for example, could disregard testimony that purportedly sophisticated international
merchants signed a contract without intending to be bound as simply too incredible to believe and hold MCC to the conditions
printed on the reverse of the contract.”).

' To illustrate, a German court’s decision in OLG Hamm case shows “how CISG Article 8(3) may be construed to allow
a court to consider but ultimately reject extrinsic evidence that cannot be reconciled with the terms of a final writing.” See
Oberlandesgericht Hamm, 19U 97/91, Sept. 22, 1992; see Karen Halverson Cross, Parol Evidence Under the CISG: The “Homeward
Trend” Reconsidered, 68 OHIO ST. L.J. 133, 156-157 (2007). In addition, regarding the issue of “weight” to be given to evidence,
albeit in the context of damages under Article 74, see also CLOUT case No. 1506 [Cour d’appel de Nancy, France, 6 November
2013] (implicit solution). See CISG Digest 2016 at 337-338.

'® See Spagnolo, supra note 122, at 206.
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instance, insert a well-drafted “merger clause”'®*

or “entire agreement clause” that clearly
manifests the parties’ intention to exclude prior agreements and understandings not expressed

in writing."*’

Although Article 6 permits the parties to derogate from and vary the effect of the
provisions of the Convention e.g., by utilizing merger clauses, however, every term of the
contract, including the merger clause itself, must still be interpreted in accordance with the
CISG rules on contract interpretation which is Article 8. Hence, in order to ensure that the
international law obligation will properly be discharged in the judicial process, i.e. the court
does not improperly dismiss the extrinsic evidence against any provisions of the Convention,
the court should make a formal ruling regarding the satisfaction of Article 6 and also Article
8 of the CISG.

According to several courts, Article 6 generally requires “a clear, unequivocal and
affirmative agreement of the |oartie_<,”,187 and Article 8, as discussed, requires, for example,
the courts to consider all relevant circumstances, including the extrinsic evidence such as
the parties’ negations under Article 8(3). In this scenario, the courts should attempt to
establish the intent of the parties that is “clear and unequivocal” by proceeding to examine
all relevant circumstances including extrinsic evidence to determine whether the merger

clause itself clearly manifests the parties’ intent, before giving effect to such clause.'®

¥ For sample merger clause, see e.g., Timothy Murray, Murray Hogue & Lannis, The Practical Guidance Journal:
The Misunderstood but Critically Important Merger Clause, 2019 available at https://www.lexisnexis.com/lexis-practical-guidance
(“The parties intend this statement of their agreement to constitute the complete, exclusive, and fully integrated statement of
their agreement. As such, it is the sole expression of their agreement, and they are not bound by any other agreements of
whatsoever kind or nature. The parties also intend that this agreement may not be supplemented, explained, or interpreted by
any evidence of trade usage or course of dealing. The parties did not rely upon statements or representations not contained
within the document itself”).

» o« » o«

> A merger clause (also named “integration clause”, “entire contract clause”, “entire agreement clause” and “whole
agreement clause”) is described in Black’s Law Dictionary as “[a] contractual provision stating that the contract represents the
parties’ complete and final agreement and supersedes all informal understandings and oral agreements relating to the subject
matter of the contract.” See Black’s Law Dictionary, second pocket edition, 2001. In the context of the CISG, it was proposed that
“A Merger Clause when in a contract governed by the CISG, derogates from norms of interpretation and evidence contained in
the CISG. The effect may be to prevent a party from relying on evidence of statements or agreements not contained in the
writing. Moreover, if the parties so intend, a Merger Clause may bar evidence of trade usages.” See CISG Advisory Council Opinion
No. 3, supra note 65, at 62.

' CISG ADVISORY COUNCIL OPINION NO 13 Inclusion of Standard Terms under the CISG, Rapporteur: Professor Sieg
Eiselen, College of Law, University of South Africa, Pretoria, South Africa. Adopted by the CISG Advisory Council following its 17th
meeting, in Villanova, Pennsylvania, USA, on 20 January 2013. See also Schmidt-Kessel in Schlechtriem/Schwenzer Commentary
Art 8 para 49.

' See CISG Digest, supra note 12, at 33.

' CISG Advisory Council Opinion No. 3, supra note 65, at 74-77.
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Therefore, it should be noted that merger clauses in the context of the CISG are probably
not “silver bullets” like in many American jurisdictions, and, by the application of Article 8,
if the courts find that “ either party had a contrary intent, the merger clause between them

would have no effect.”'®

On balance, it can be seen that certain legal instruments can help to limit the
undesirable use of extrinsic evidence, where the judicial application of the CISG can still be
in line with the international law obligations and the Convention legal framework, so long as
the CISG litigation has been properly proceeded. As discussed, these legal tools can
technically and legally be the use of effective merger clauses by private parties which
clearly evidence the parties’ intention pursuant to the provisions of Article 6 and Article §;
and, to a certain extent, the attribution of weight to each strand of evidence by the courts,

albeit only and strictly after the “due consideration” has been given.

Overall, the corollary of honoring the duty to apply the CISG through the lens of
international law obligations, is that, where the provisions of the CISG cover an issue at
dispute, those provisions take precedence over any domestic laws—regardless of the
homeward classification of a rule as procedural or substantive—which would otherwise
“interfere with the fulfilment of that duty by the court.””® Evidentially, this principle is
reflected in, for example, Singapore’s methodology on national implementing legislation of
the Convention. Once Singapore has become a CISG Contracting State, the country is bound
by the CISG at international law, in which Singapore’s implementing statute incorporated the
CISG as part of Singapore law under the Sale of Goods (United Nations Convention) Act
(Cap 283A, 1996 Rev Ed).””! On the legal relationship between CISG and Singapore law,
Section 4 of the Sale of Goods Act clearly states that: “The provisions of the Convention
shall prevail over any other law in force in Singapore to the extent of any inconsistency.”'”
Likewise, a similar implementation approach can also be found in Australia, where Section 6 of

Australia’s Sale of Goods (Vienna Convention) Act 1985 similarly makes clear that:

¥ 1d. at 57. See e.g. U.S. District Court, Southern District of New York, United States, 23 August 2006; see also Timothy
Murray, Murray Hogue & Lannis, The Practical Guidance Journal: The Misunderstood but Critically Important Merger Clause, 2019.
Available at https://www.lexisnexis.com/lexis-practical-guidance

' See Spagnolo, supra note 144, at 196 (discussing the notion of international obligations in light of the CISG Article 6).

! See the Sale of Goods (United Nations Convention) Act (Cap 283A, 1996 Rev Ed) (“Implementing Act”). The CISG came
into force in and for Singapore on 1 March 1996.

%2 See id. at section 4. See also Singapore Academy of Law’s Law Reform Committee Report: “United Nations Convention
on Contracts for the International Sale of Goods (Vienna, 1980) - Should Singapore Ratify?”10 August 1994. Available at https://

www.sal.org.sg/
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“The provisions of the Convention prevail over any other law in force in Australia to the

extent of any inconsistency.”'”

As an additional observation, compared to the US system where the CISG is a
self-executing treaty without the need for implementing legislation,”* and hence, no chance
“to make it clear” statutorily from the outset, the absence of such statutory provision in
the US system might technically contribute to the unclarified legal relationship between the
CISG and the US domestic laws, such as the parol evidence rule. In other words, the absence
of such statutory clarification might contribute to the methodological problems in the CISG
jurisprudence. On this basis, another possible recommendation for future dualist Contracting
States, is to consider adopting a similar clause or provision, like the approach taken by
Singapore and Australia into national implementing legislation. Thus, rather than increasing
the chance of opening the door to a substance-procedure analysis which can be either
counter-productive or even unsatisfactory, this approach of implementing legislation can help
to allow a great chance for the future Contracting States to statutorily clarify the relationship
between CISG and domestic laws in the case of inconsistency. To this end, in a more efficient
way, this type of provision once contained in a national implementing legislation can act
as a very useful tool in providing a clear guidance or legal instruction to the courts in
Contracting States when confronted with any future dilemma, embracing other situations even

beyond the sphere of Article 8 and is permissible under the CISG.

VIl. Conclusions and Recommmendations

As stated by Professor Schlechtriem, “The question is often phrased as a problem of
the borderline of substantive (CISG) rules and the procedural law of the forum, but this is
avoiding the real issue in favor of a conceptual approach, resulting in solutions quite different
from country to country.”'” Likewise, the question of admissibility of extrinsic evidence in

the context of the CISG 1980 when confronted by domestic courts in the CISG Contracting

'* See the Australian Sale of Goods (Vienna Convention) Act 1986.

1% See Bailey, James E. (1999) “Facing the Truth: Seeing the Convention on Contracts for the International Sale of Goods
as an Obstacle to a Uniform Law of International Sales,” Cornell International Law Journal: Vol. 32: Iss. 2, Article 1. at 282. See
also United States v. Verdugo-Urquidez, 939 F.2d 1341, 1358, n. 17 (9th Cir. 1991) (stating that “[a] self-executing treaty is one
which, of its own force, confers rights on individuals, without the need for any implementing legislation.”) See also Breard v. Pruitt,
134 F.3d 615, 622 (4th Cir. 1998) (stating that “[t]he Vienna Convention is a self-executing treaty - it provides rights to individuals
rather than merely setting out the obligations of signatories.”)

' See Peter Schlechtriem, Non-Material Damages—Recovery Under the CISG? 19 PACE INT’L L. REV. 89, 96-97 (2007)
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States should not be resolved through a substance-procedure analysis as employed by the
Eleventh Circuit in the MCC-Marble decision. This is fundamentally because, whether the
matter is considered substantive or procedural can vary from jurisdiction to jurisdiction,
hence applying such an approach can bring into play another variant of the “homeward

trend” problem.

Indeed, the CISG 1980, even when it is usually considered as an instrumental body
of substantive law, like most substantive law however, the Convention “has an associated
procedure that must be applied by the enforcing court if the substantive law is to achieve
the level of deterrence its drafters intended. To apply any other procedure leads to
over- or under-enforcement of the substantive mandate.”"® Hence, to recognize domestic
rules, either procedural or substantive, that can change the “substance” of the Convention,
would be to recognize a change to the governing law of the contract outside legally
permissible grounds within an international legal framework, and despite existing as a
Contracting State with international obligations. The absurdity of this situation provides the
key to its resolution. Given that international law obligations and the legal certainty which
is a vital interest for parties from different Contracting States in international trade are at
stake, the administration of justice could be hindered by the ‘incorrect’ application of the

197

governing law, or unnecessarily counter-productive litigation, ™" if the substance-procedure

analysis is applied.

Instead, the proposed solution in this study is for the courts in Contracting States,
through the lens of international law obligations, to honor their duty to apply the CISG
when its provisions explicitly govern the issues, as in the case of Article 8(3) and the role of
extrinsic evidence, regardless of the substance-procedure analysis. Therefore, in order for
domestic courts to honor the treaty-based obligations under the doctrine of autonomous
interpretation, uninfluenced by domestic labels, when the contracts are governed by the
CISG, such courts should commence their judicial determination by examining first whether
the matter is indeed already governed by the provisions of the CISG 1980. This proposed
international framework, with certain legal, theoretical and practical or policy implications,
can provide useful guidance for litigation concerning the CISG Article 8 and beyond in order

to promote predictability and uniformity in international sales law.

' See Main, supra note 26, at 803.

197

See Spagnolo, supra note 144, at 148.
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In a sense, this patch of the interpretative methodology through the lens of public
international law instead of applying the substance-procedure analysis, can even be
astonishingly reconciled with a classic doctrine under the conflict of laws, namely the
outcome-determinative test.'” This is especially the case when applying substance-
procedure analysis in the context of the CISG Article 8 as it might have the outcome-
determinative effect on the admissibility of extrinsic evidence, for instance, when the fact
pattern like in MCC-Marble is present. In this scenario, whether to admit such extrinsic
evidence, and hence, whether the parol evidence rule is substantive or procedural, may well
be the decisive factor dictating who wins and who loses and would potentially lead to
unsatisfactory and uncertain outcomes. Hence, the substance-procedure analysis may not
be appropriate given “the likelihood that the forum’s rule will change the outcome in a

manner that induces forum shopping.”*”

Supposing further the scenario under the ordinary regime of the conflict of law
principles, rationally, the CISG should also be applied, because the CISG provisions can

be easily identified by the courts,”®

given its international status and the abundant
availability of the CISG database.”®" Yet, it should be noted that this is just a hypothetical
illustration, precisely because, for the courts in CISG Contracting States, the CISG is indeed
not a foreign law, hence the substance-procedure analysis as well as certain ordinary
treatments and criteria under the normal scheme of the conflict of laws rules should be
substantially irrelevant. This illustration might, however, offer some useful thoughts for the
courts in non-Contracting States where there is no obligation under international law to apply
the CISG, and the applicability of the Convention will depend on the operation of the

relevant conflict of laws rules. At a theoretical level, such a hypothetical illustration can, at

1 See Guaranty Trust Co. v. York, 326 U.S. 99 (1945).

'’ See HAY ET AL., supra note 125, at 404. See also McMahon, supra note 25, at 1024.

*° Compared to methodological approach under the “two-pronged substance-procedure test queries” in the context of
the traditional conflict of law rules as follows:

“(1) the “difficulty of finding and applying the foreign rule”; and (2) “the likelihood that the forum’ s rule will change the
outcome.” “The more inconvenient it would be to find and apply a foreign rule and the less likely it is that the rule will affect
the result, the greater the justification for a ‘procedural’ label.” Affixing the procedural label would not be appropriate, however,
if the foreign rule is not particularly difficult to identify and apply and there is a probability that the rule may affect the outcome.”
See RUSSELL J. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS 59 (4th ed. 2001).

“!' The Eleventh Circuit also interestingly resorted to the internet database as explicitly stated in the MCC-Marble decision:
“[Tlhe parties have not cited us any persuasive authority from the courts of other States party to the CISG. Our own research

uncovered a promising source for such a decision at [an internet site].” See MCC-Marble, supra, note 35 at 1390.
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least, demonstrate that the proposed international framework in this study can also be
reasonably reconciled with certain doctrines under the ordinary conflict of laws principles.
In addition, this proposed international framework is also in line with, for instance, the

«

domestic law on “pleading of foreign law” in Switzerland, another example of a CISG
Contracting State, where the “Swiss default rule”, which generally operates to substitute the
Swiss law for foreign law, may, nonetheless, not apply, when the application of that foreign

law is pursuant to an international obligation.””

The real impact or practical implication is also at the heart of this study. Under this
proposed international approach, sellers and buyers in international sales transactions should
receive equal protection and equal enforcement of their rights through the legal certainty of
the uniform sales law. Yet, if domestic courts each apply their own domestic concepts in
light of the substance-procedure analysis, despite the fact that certain provisions of the
Convention already address that legal matter, this problematic approach can undermine the
uniform interpretation and application of the CISG Article 8 and beyond, which has to be
interpreted non-nationalistically. Even at a practical level, the substance-procedure approach
can unsatisfactorily render the judicial process unnecessarily complicated, leading to an
increase in aggregate adjudication costs in the long run, undermining the efficiency of enforc-
ing rights in foreign courts and the parties’ interests in predictability, increasing time and costs

of international commercial business and litigation.*”

At a normative level, there are good policy reasons for domestic courts to apply the
uniform law Convention even when the courts have to forego the more familiar domestic
laws, including even the housekeeping measures under domestic procedural law. This is
because such judicial perspective can “further the very aims to which domestic procedural
rules aspire”, namely, proper administration of justice, development and clarity of the law,

and judicial efficiency,” albeit from the aggregate international standpoint of international

2 Discernably, the application of the substance-procedure analysis might have a relatively “higher risk” of rendering
varying outcomes, depending on the domestic labels in each classification process, potentially inconsistent with this domestic
doctrine, compared to the outcome derived from the application of the international framework proposed in this study. For the
discussion on the “Swiss default rule”, see T.C. Hartley, ‘Pleading and Proof of Foreign Law: The Major European Systems Com-
pared’, 45 Int’l & Comp. L. Q. 271, 277 (1996) (U.K.).

2% For the discussion on efficiency perspectives and the CISG, see e.g., DiMatteo, Larry A. and Daniel Ostas, ‘Comparative
Efficiency in International Sales Law’ American Uint’l LJ 26 (2011). See also Grant, supra note 161, at 34.

“* For the discussion on such inspiration or policy reasons behind domestic procedural laws, see Spagnolo, supra note
122 at 197.
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business communities. As Professor Hartnell put it, “the goals of the Convention are to
provide a ‘better law’ for international commercial transactions, and thereby achieve greater
fairness in international trade, and to increase the predictability of international commerce
and thereby facilitate the process of negotiation and alleviate the complexities of

transnational dispute resolutions.”””

After all, given the problem of inconsistencies potentially stemming from the
inappropriate application of the substance-procedure dichotomy in the context of extrinsic
evidence and the CISG Article 8, one might raise a forward-thinking question: Do we need
another global harmonization project of procedural law? The answer to this concern might
be “No”. As we should all recognize and admit by now that the CISG 1980, as an
international sales law, already operates and functions within a pluralist context, and the
concretization of another global uniform law project, harmonizing divergent domestic
procedural laws might not seem to be warranted and practical since a more cost-efficient
approach is still available. Instead, a better question should be how to manage such
pluralism in this context. According to John Felemegas, “uniformity in the international sales
law cannot be achieved merely by the universal adoption of uniform rules, but by the
establishment of a uniform interpretation of these rules universally.””* Hence, judicial
adoption of the uniform international framework as proposed in this study seems to be a
better way to prevent problematic inconsistencies, as well as strategic behavior of lawyers

and parties in a cost-effective manner.””’

Together with the recent publication in 2020 of “the Tripartite Legal Guide to Uniform
Legal Instruments in the Area of International Commercial Contracts (with a focus on sales)”,
jointly developed by the UNIDROIT, the UNCITRAL, and the HCCH,” we should now begin
to hope for a more accurate international approach towards international sales law in the

wake of some inspiring developments in the recent years.

“® HE. Hartnell, Rousing the Sleeping Dog: The Validity Exception to the Convention on Contracts for the International
Sale of Goods, 18 Yale J. Int’L L. 1, 3(1993).

% See John Felemegas,“The United Nations Convention on Contracts for the International Sale of Goods: Article 7 and
Uniform Interpretation”, Pace Review of the Convention on Contracts for the International Sale of Goods (CISG), Kluwer Law
International (2000-2001) at 115-379.

“" For a discussion on the litigation cost in light of the “tacit waiver” and the CISG, see Grant, supra note 161, at 39.

% As explained on the UNIDROIT website, “it aims at creating a roadmap to the existing uniform law texts in the area of
international sales law prepared by each organization [..]. It is an effort to clarify the relationship among them, promoting
uniformity, certainty and clarity in this area of the law” See The Tripartite Legal Guide to Uniform Legal Instruments in the Area
of International Commercial Contracts (with a focus on sales) available at https://www.unidroit.org/instruments/commercial-contracts/

tripartite-legal-guide
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Looking at past experience from a wider international perspective should help us
find the path of uniform application of CISG 1980. The celebration of the CISG’s 40th
anniversary, including the “Tripartite Legal Guide” project, should serve to provide more
clarity on the questions concerning the judicial application of the Convention, hence the
international communities including the domestic courts should be encouraged to see
“the fading of abstract distinctions between substance and procedure, which, if inappropriate,

» 209
d )

have often favored the prevalence of the homeward tren at least, in the context of the

CISG, and, hopefully, in other areas of uniform law projects.”™

As explicitly pointed out at the Diplomatic Conference, the expressed concern
was that “uniform law would be rendered ineffective if courts were too quick to find

exclusion.”?"!

In this study, a deeper aim of the proposed solution, and, hence, its ultimate
contribution, goes even beyond recommending the judicial observance of international law
obligation in the context of CISG Article 8. Rather, this study also demonstrates how the
domestic courts’ approach can proceed in the interests of legal certainty and international
businesses communities, by ensuring that the international sales law and, perhaps, other
international efforts on unification of laws, progress towards uniformity. As stated in a letter
of the then President of the United States, “one of the primary factors motivating the
negotiation and adoption of the CISG was to provide parties to international contracts for
the sale of goods with some degree of certainty as to the principles of law that would
govern potential disputes and remove the previous doubt regarding which party’s legal system
might otherwise apply.”*'* Hence, the judicial application of the uniform international
approach transcending domestic perspectives, will play the key role in ensuring that the
CISG’s objective, in providing not only “textual uniformity” but also “practical uniformity”,
will not be diminished, advancing modernization and progressive harmonization of

international sales law.

** See Orlandi, supra note 27, at 39.

01t was even argued that “the so-called dichotomy of substance and procedure is a classic problem of every system
of private international law.” See M Illmer, “Neutrality matters — some thoughts about the Rome Regulations and the so-called
dichotomy of substance and procedure in European private international law” (2009) 28 Civil Justice Quarterly 237. For the
concern on substance-procedure dichotomy in the context of ISDS reforms, see e.g., Anthea Roberts, UNCITRAL and ISDS Reforms:
Agenda-Widening and Paradigm-Shifting, the European Journal of International Law September 20, 2019 available at https://www.
ejiltalk.org/ (“Some other states share this concern over the substance-procedure dichotomy”). At a philosophical level, regarding
the realist attack on the substance-procedure dichotomy, see e.g. See Thurman Arnold, The Role of Substantive Law and
Procedure in the Legal Process, 45 HARV. L. REV. 617, 643, 645 (1932).

! Official Records of the United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11
April 1980, UN Doc. A/CONF.97/19, at 17.

*"? See Letter of Transmittal from Ronald Reagan, President of the United States, to the United States Senate, reprinted
at 15 U.S.C. app. 70, 71 (1997).
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Abstract

The state is not the only the sector carrying out the space activities, but also the
private sector and the international organizations which can also carry out the space activities
as the provision of the Outer Space Treaty in 1967 has ensured the space activities operated
by the private sector and international organizations. Due to the capability of the operators
who perform the space activities and the rapid development of technology making make the
high demand of using the space activity services, especially satellites, plus make the
operation of the space activities more commercial and complex regarding to the trading or
the renting satellites while operating in the orbit. Although, there are such transfers of
satellites whether by purchasing or by leasing between the states or the state and the private
sector of the other state or the international organization but there is no specific law
respecting the foresaid transactions. From the arisen case, it can be assumed that there are
several loopholes in the international law principles. Nevertheless, in this article the author
only addresses the problems of the legal principle on the registration of space objects.
In addition, the author will recommend the solutions concerning the legal problems in both

the international level and the state level.

Keyword: Space activities, Transfer of a satellite, Registration of Space Objects
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"Louis de Gouyon Matignon, “In-orbit Transfer of Ownership,” [online] Available from : http://www.spacelegalissues.
com/in-orbit-transfer-of-ownership/. [15 August 2019]

“Upasana Dasgupta, “Reconciling State practice of in orbit satellite transfer with the law of liability and registration in
outer space,” [online] Available from : http://www.mcgill.ca/iasl/files/iasl/5b_upasana_dasgupta - liability_and_registration.pptx.
[9 September 2020]

*Louis de Gouyon Matignon, “Space Legal Issues concerning Second-hand Satellite market,” [online] Available from :

http://www.spacelegalissues.com/space-legal-issues-concerning-second-hand-satellite-market. [21 October 2019]
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* Article 2, Convention on Registration of objects Launched into Outer Space “1. When a space object is launched into
Earth orbit or beyond, the launching State shall register the space object by means of an entry in an appropriate registry which
it shall maintain. Each launching State shall inform the Secretary-General of the United Nations of the establishment of such a
registry”

® UN General Assembly Resolution 1721B (XVI) “I1. Calls upon State launching objects into orbit or beyond to furnish
informational promptly to the Committee on the Peaceful Uses of Outer Space, through the Secretary-General, for the registra-
tion of launchings;”

® Article 8, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies “A State Party to the Treaty on whose registry an object launched into outer space is car-
ried shall retain jurisdiction and control over such object, and over any personnel thereof, while in outer space or on a celestial
body. Ownership of objects launched into outer space, including objects landed or constructed on a celestial bodly, and of their
component parts, is not affected by their presence in outer space or on a celestial body or by their return to the Earth. Such
objects or component parts found beyond the limits of the State Party to the Treaty on whose registry they are carried shall be
returned to that State Party, which shall, upon request, furnish identifying data prior to their return.”

" Michael Gerhard, “Transfer of Operation and Control with Respect to Space Objects — Problems of Responsibility and
Liability of States,” ZLW 4 (2002): 575.
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¥ Article 1 (c), Convention on International Liability for Damage caused by Space Object 1972 “The term “launching
State” means: (i) A State which launches or procures the launching of a space object; (i) A State from whose territory or facil-
ity a space object is launched”

’ Article 1 (a), Convention on Registration of Objects Launched into Outer Space 1975 “The term “launching State
means: (i) A State which launches or procures the launching of a space object; (ii) A State from whose territory or facility a space
object is launched”

1 angus Asg I, nguangaamandnialuuaslymlumaUfoR (nsaumme: ddnfiuriumine1desssuenans, 2540), i 86.

' Article 7, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies “Each State Party to the Treaty that launches or procures the launching of an object into
outer space, including the Moon and other celestial bodlies, and each State Party from whose territory or facility or facility an
object is launched, is internationally liable for damage to another to another State Party to the Treaty or to its natural o
r juridical persons by such object or its component parts on the Earth, in air space or in outer space, including the Moon and
other celestial bodies”

' Preamble, Convention on International Liability for Damage caused by Space Object 1972 “...Recognizing the need to
elaborate effective international rules and procedures concerning liability for damage caused by space objects and to ensure,
in particular, the prompt payment under the terms of this Convention of a full and equitable measure of compensation to
victims of such damage,...”

" Hobe, Schmidt-Tedd and Schrogl, Cologne Commentary on Space Law volume Il (Luxembourger: Wolters Kluwer
Deutschland, 2013), p. 114.
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' Tanja Masson-Zwaan and Mahulena Hofmann, Introduction to Space Law, 4th ed. (Netherlands Kluwer Law
International, 2019), p. 27.

" Hobe, Schmidt-Tedd and Schrogl, Cologne Commentary on Space Law volume I, p. 108.

' Article 5, Convention on International Liability for Damage caused by Space Object 1972 “I1. Whenever two or more
State jointly launch a space object, they shall be jointly and severally liable for any damage caused.”

" Article 2, Convention on Registration of Objects Launched into Outer Space 1975, supra note 4.

® angue Asg i, nguangaamandnialuuasdyvnlumeUfda, wih 125.

" Francis Lyall and Paul B. Larsen, Space Law A Treatise (England: Ashgate publishing Limited, 2009), p. 95.

? Agreement between in the Government of the United States of America and the Government of Ukraine regarding
International Trade in Commercial Launch Services 1995.

' Francis Lyall and Paul B. Larsen, Space Law A Treatise, p. 95.
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Hosannzifouingeinie udludeuddl 17218 (xvi) leimunlisgdedsingeaniaudedeyaluds
amsEnmnd® Wuideatu feiildnanundneiu asduld S5dds danuddylungraneenimeiads
mszanudusgiddinudenlssiundnngunevansusznns lidesdumnudenlesivausy

a ' =
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foifussaaneidou venaini mmLf]ﬁgﬁfhﬁ%himmmLU?SuLLUaaamuﬂU Livingeanie
fsnanazleweasuuladly® ogslsfinnu anudussidasinegiuingoinlunasn Jaili
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2. avdu “Sgaanzileu”

o =

audyaanzideu a.a. 1975 lanmuamdeiuretdrin “Sgaamzidon” nu1enI1udn

H
o Y=

Sfdedslsnnnafouingeamedaldannzidouliaenadosiutounil 27 uas Tuoudyanfinanids
Ievunliisgidsazdosameifouingeania Jefieldinguaneldimualisgidaduesduszneunis
veansaanzidouingoinianazuansliiiiuin$gifanuiuinveudenisaamzideu Ao fgide
wonani Tuausdyaoane . 1967 larmualidedn Sgaavelou §anelilunduawasng

? Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including the Moon
and Other Celestial Bodies, supra note 8.

# Article 2, Convention on International Liability for Damage caused by Space Object 1972 “A launching State shall be
absolutely liable to pay compensation for damage caused by its space object on the surface of the Earth or to aircraft in flight.”

* Article 2, Convention on Registration of Objects Launched into Outer Space 1975, supra note 4.

» UN General Assembly Resolution 1721B (XVI), supra note 6.

* Michael Gerhard, Michael Gerhard, “Transfer of Operation and Control with Respect to Space Objects — Problems of
Responsibility and Liability of States,”, p. 575.

' Article 1 (C), Convention on Registration of Objects Launched into Outer Space 1975 “The term “State of registry”
means a launching State on whose registry a space object is carried in accordance with article Il.”

* Hobe, Schmidt-Tedd, and Schrogl, Cologne Commentary on Space Law volume | (Luxembourger: Wolters Kluwer
Deutschland GmbH 2009), p. 151.
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3.1 msvanzilsuingainanieldausdygyiainia a.a. 1967

fio 8 awBdyaeana a.a. 1967 AuslissniAausdyaniisdldammeouingdilgeana
AeueN Lﬂu%’gﬁﬁLﬁumé’mwu,azmsmuqumﬁa‘?@qﬁma’mmzmﬁauﬂmﬂiiui’mqﬁfuiuﬂumsﬁagﬂu
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ﬁimqﬁ?uiﬂﬂimgaeﬂummﬂmauaﬂﬁauummmﬂﬁﬂ...”32 undrfAdanannifiuaiesiefiszyisds
Hudweunieingerinefigndadngesnia wazlinnmssmunelisgifiessgiordydinguued
Aendestumsszysnauresingoamaiegneliiunsunavesszle® nmsszyiigladdnamieng
ol axiuiunmskiunmsaanseunglidendn 17218 (XVI) uazeudygraanzideu e 1975

Falanansanseluluide 3.2

* Article 8, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies, supra note 6.

* Hobe, Schmidt-Tedd, and Schrogl, Cologne Commentary on Space volume |, p. 150.

* Ibid.

* Treaty on Principle Governing the Activities of States in the Exploration and Use of Outer Space, including the Moon
and Other Space Celestial Bodies 1967, supra note 8.

* Hobe, Schmidt-Tedd, and Schrogl, Cologne Commentary on Space volume |, p.150.
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anrdadeyavesingoinalavdsloyaludinnenssuisnisisienisidennialaedus (Committee
on the Peaceful Uses of Outer Space) lngdurnuauidnisanussanwd® Weswindeufsnann
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waznsmuAumilaTngeInia aude 8 ausdyaneinie a.a. 1967 mnFgiananiiudusgaundnly
ausdnya egnalsfiniy S3gildammudildlidnoiuluauddyaeinia aa. 1967 atufingn

<

wildaaneideuingoinianelddond 17218 (XVI) wu Yssmeunades Usemeaflautud {udu”

* Francis Lyall and Paul B. Larsen, Space Law A Treatise, p. 89.

* Ibid, p. 105.

* UN General Assembly Resolution 1721B (XVI) “2. Requests the Secretary-General to maintain a public registry of the
informationa furnished in accordance with paragraph 1 above;”

TS e, “msaansdeuingeinmesiediinanuianisesniadiuuenuisanissnned,” nsasaunaudiadeyassezinauas
arsaumaAglisnansuiausamdlng 3 (uenew - Suneu 2555): 39.

* Simonetta Di Pippo, “Registration of Space Objects with the Secretary-General, in ISL-ECSL Symposium “40 years of
entry into force of the Registration Convention — Today’s practical issues” 50th Legal Subcommittee,” United Nations Office for
Outer Space Affairs (2016): 4.

** United Nations Office for Disarmament Affairs, Status of the Treaty on Principles Governing the Activities of States in
the Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies.
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oglsfinu MszquaivlnguisanyssrmnAvesnazoynssnndnisngrne (Legal
Sub-committee) ldansredaufaivulnajursanyssanindil 62/101 Fdredoiauenuziieatiu
a1 uivessguavesdnisseninusemessauiglunisaanedeuingeinid (Recom-
mendations on enhancing the practice of States and International intergovernmental

organizations in registering space objects) (TouAn 62/101) {Wudeuinadreiulaeedeundeyda

“ Article, 2 Convention on Registration of Objects Launching into Outer Space, supra note 4.

“ Ibid.

“ qnsud Aszian, ngraneeaniandninluuazdanlumsufia, i 116,

* Article 4, Convention on Registration of Objects Launching into Outer Space “1. Fach State of registry shall furnish to
the Secretary-General of the United Nations, as soon as practicable, the following information concerning each space object
carried on its registry:

(a) Name of launching State or States;
(b) An appropriate designator of the space object or its registration number;
(c) Date and territory or launch;
(d) Basic orbital parameters, including:
(i) Nodal period;
(ii) Inclination;
(iii) Apogee;
(iv) Perigee;

(e) General function of the space object.”
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* Simonette Di Pippo, “Registration of Space Objects with the United Nations with the United Nations Secretary-Gener-
al”, ZLW 65 (2016): 367.

* Article 4, Convention on Registration of Objects Launching into Outer Space, supra note 43.

" UN Secretariat, ST/SG/SER.E/304/Add.1.

‘" UN Secretariat, ST/SG/SER.E/746.

" UN Secretariat, ST/SG/SER.E/594/Add.1.

* UN General Assembly Resolution 62/101 para 12 “4. Recommends that, following the change in supervision of a space
object in orbit....

(b) If there is no State of registry, the appropriate State according to article to article VI of the Outer Space Treaty

could furnish the above information to the Secretary-General;”

* Article 8 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including

the Moon and Other Celestial Bodies, supra note 6.
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*' Hobe, Schmidt-Tedd and Schrogl, Cologne Commentary on Space Law volume I, p.239.

* Bin Cheng, Studies in International Space Law, (Oxford: Clarendon Press, 1977), p. 151.

> Article 8, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies, supra note 6.

' Bin Cheng, Studies in International Space Law, p. 416.

* Henry R. Hertzfeld and Frans G. von der Duck, “Bring Space Law into the Commercial World: Property Rights without
Sovereignty,” Chicago Journal of the International Law 6 (2005): 82., and Henry R. Hertzfeld, “Developing issues in the law of
outer space,” Penn Undergraduate Law Journal 3 (2005): 12.

> lbid., p. 12.
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°Bin Cheng, Studies in International Space Law, p. 164.

* Article 2, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies “Outer space, including the Moon and the other celestial bodies, is not subject to na-
tional appropriation by claim of sovereignty, by means of use or occupation, or by any other means.”

* Sara B. Goodman, “Welcome to the Space Jam!: The Imparative to Fill the In-orbit Transfer Lacuna in a Commercial
Space Age,” The Georgertown Journal of Law & Public Policy 15 (2017): 692.

% Bin Cheng, Studies in International Space Law, p. 157.

*lbid., p. 121.

 ansud Asdan, ngranseaniandnialunasdawnlumsufin, uih 121,

199



Chulalongkorn Law Journal Vol. 39 Issue 2 : July 2021

agnalsfionu nsnamisunsnnasaznisaiupuvessgannedewingeania lavualinwe

a

TuawSdyaroana a.e. 1967 wiriu llatinnsimualilusydyaiavedeu aa. 1975 dsiu

'
=l v o a

[ < = a v S
WUEﬂiﬂJQSNﬂWUig‘VILUUﬂWﬂIUﬁUﬁﬁﬁJﬂﬂ@’Jﬂﬂﬂ A.A. 1967 MUY

U I g

5. Usziudgyrinsainisloumnafisuluaslaas

nsdinslounssudndarifisniiindu Snasdunsveaufienandgnislugdnignis
videdglouluduenuuvesigdu videlenvuvesignisludsisdu vielouludtesdnssenineuseima s
ToumfieuliiasdunsleunssudnsvdonisTounsufiRnisfeu wu Tul A 1996 BSkyB 1¢
MeAudien Marcopolo-1 Fsgnasdigaslaasious a.a. 1989 TWiu the Swedish Nordic Satellite
AB Bslsivdsudeidy Sius-1 wazlul aa. 2000 ldghosunindassisiinaindunds 5.2°
ugadumisd 1°W asfudvedlmifiduiunisnuinguazasdldindn® nsdidssdds dun
an3geniini uarans1ve1nundng (USe British Satellite Broadcasting d1in Bsannzideuluans
91013n9) wazanwerandnsdusgiamsideu desnansiveraninsldudsteyauaznisaiunu
afeuiuldgnleulusatinuuduarldvdsutoarifonlmidae esnldimaudstoyauay
nsmuny wazvdsnnduaTauldudinsemeadeuingeanmatuanussrna® Wiemsharumnas
fusearing INTELSAT uazu3¥ New Skies Satellite Fadutitmiiannzifovluusymeuisesuaud
Iafimsnnasiulounifisnasinislugauism New Skies Satellite lala NSS6 uag NSS7 anaifien
aosnldgnaatigornimdlonneu ae. 2002 uazdunan a.a 2002 uddy a1 uTiBuTis
aosndldgndsnUssmanSaea aufleuisaosnsldgnloulunnsiiogluidlaasmendsaniilids
ddeamauda® udy defimslounmifiesluadaag asfinamanganeynituiislounardsulou
Fudlefarsanudhliiuiussutgmmengrne wieussduiiaunisTauddunsuiuldngmne
oamefdsldtaduagsudmalumeifsensuiiRnisaufieumieiifedosiulg

dwiureuanisleunssudnslilafinisnantsluauidygrenne a.e. 1967 Weusinan
fendn “nsswudnd” lude 8 auddyadenanawiniu® luundygsmanldldfinsmmuavens
auATinsleunssudnslii fanamaneiiegslsdeivoualunsuiuldlunmengraneegils
wenani é’ﬂlﬂiﬁﬂiwﬂgsluﬂgumammmﬁugu 9 e ﬁgﬁaqé’igzmmm%'uﬂm A.A.1972 uavaudya
anngidou e 1975 uwiludmvesmuanasidisAanssuvesiguunsduniuasmmelusiosindy

A.A. 1979 (Agreement Governing the Activities of States on the Moon and Other Celestial

 Frans von der Dunk, “Transfer of ownership in orbit: From Fiction to Problem,” p. 30.

* Upasana Dasgupta, “Reconciling State practice of in orbit satellite transfer with the law of liability and registration in
outer space,”.

* Ibid.,

“ Francis Lyall and Paul B. Larsen, Space Law A Treatise, p. 95.
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Tnsiewzegndudeizldinmsansfouingoanandy iunmauandiifiuisdyufvesingeanie
Femsanmezfouilavdnivginasfntuneviinndsiagoinia lumsssyniedmuedunesiiun
maﬁmqmmﬂﬂy’u WeLdurmungiiagsosdianuiuiaveuneliausdyanoinme aa 1976°

feindnanuds msTeunssudvdenaitesluadaesiasdinilvg snazdunsloulas$gidsds
foussiifiumsrunauazmseuaumileniiion nnnslounsauavinafesiiludassddmudion
fefues dnfunsdduifBoudiui Liflussiuiitsdesionsan msmniinslounssudn’
At Sgtfdsannsaudstoyanisudsuniadludsanussnmildmelide 4 eydyaraameidou
a.a. 1975 melddoud 62/101 1esmnnisTeunssudvdmaufisufiodunsToufiaseunaulufionis
Uftinsmileariiiuiuie Tagludewiing 12 feufifl 62/101 fenan IWuusthifeadunsdiidnig
Wasuwasnmsiiduguatageanaluadlaes Tnesganmzifounsdoudedeyansiudountasiuly
faamsznvd Feazseaudeuiitinsiasuudasmisihiugua wagssyiwesdesgiuitRnswmie
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" Article 12, Agreement Government the Activities of States on the Moon and Other Celestial Bodies “1. State Parties
shall retain jurisdiction and control over their personnel, vehicles, equipment, facilities, stations and installations shall not be
affected by their presence on the Moon.”

“ Hobe, Schmidt-Tedd and Schrogl, Cologne Commentary on Space Law I, p. 401.

“ UN Resolution A/RES/62/101, para 12 “d. Recommendss that, following the change in supervision of a space object in orbit:

(a) The State of registry, in cooperation with the appropriate State according to article VI of the Outer Space
Treaty, could furnish to the Secretary-General additional information, such as:
(i) The date of change in supervision;
(i) The identification of the new owner or operation;
(iii) Any change of orbital position;
(iv) Any change of function of the space object;
(b) If there is no State of registry, the appropriate State according to article VI of the Outer Space Treaty could

furnish the above information to the Secretary-General;”
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" Article 7, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies 1967, supra note 11.

" Article 2, Convention on International Liability for Damage caused by Space Object 1972 “A launching State shall be
absolutely liable to pay compensation for damage caused by its space object on the surface of the Earth or to aircraft in flight.”

? Michael Gerhard, “Transfer of Operation and Control with Respect to Space Objects — Problems of Responsibility and
Liability of States,”, p. 575.

" UN Resolution A/RES/62/101, supra note 69.
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" JszAnS Lonuns, auldyeyn Wy 1, wih 242,
 Article 39, Vienna Convention on the Law of Treaties 1969 “A treaty may be amanded by agreement between the

parties. The rules laid down in Part Il apply to such an agreement except insofar as the treaty may otherwise provide.”
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" Valerie Kayser, Launching Space Objects: issues of Liability and Future Prospects, (New York: Kluwer Academic
Publisher, 2004), p. 34.

" Article 39, Vienna Convention on the Law of Treaties 1969 “1. A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.”

 Usgans 1onyns, subdyan Wy 1, wih 222

# Black Law Dictionary, “Procure,” 1. To obtain (something), esp. by special effort or means. 2. To achieve or bring about
(a result) ..., “Procurement,” 1. The act of getting or obtaining something or of bringing something about. — Also termed procuration...”
11 (2019).

# Black Law Dictionary, “Procurement contract,” A government contract with a manufacturer or supplier of goods or
machinery or services under terms of which a sale or service is made to the government. Such contracts, including the bidding

process, are governed by government regulations, standard form, etc.” 11 (2019).
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Resolution 59/115 Application of the concept of the “launching State”) (Foudl 59/115) 14
nMsiaueluziAsafunisleunaiiesluadaaslishe Instauslinngnssninmanisldoanidlaedud
(Committee on the Peaceful Uses of Outer Space) \Wgys§n1AngvaneeInIe ﬁgd%lgmmuau%ﬁmmﬁ
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® UN General Assembly, A/RES/59/115 para 6 “3. Further recommends that the Committee on the Peaceful Users of
Outer Space invite Member States to submit information on a voluntary basis on their current practices regarding on-orbit
transfer of ownership of space objects:”

# UN General Assembly, A/AC.105/787 appendix para.18 “The working Group recommended the consideration of
harmonizing voluntary practices that would provide useful guidance in a practical context to national bodies implementing the
United Nations treaties on outer space. Agreements or informal practices to streamline the separate space licensing procedures
of various States involved in a launch might redure insurance costs and regulatory costs for governments. For instance, it might
be valuable to consider ways of reducing the number of countries that set duplicate thrid-party insurance requirements for a
particular launch or launch stage. States could also consider voluntary harmonized practices regarding on-orbit transfer of
ownership of spacecraft. In seneral, such practices would increase the consistency and predictability of national space laws and
help avoid lacunae in the implementation of the treaties. The Working Group noted that voluntary harmonized practices could

be considered on a bilateral or multilateral basis, or on a global basis throush the United Nations. ”
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® UN General Assembly, A/RES/59/115 para 6 “Desirous of facilitating adhenrence to and the approprication of the
provisions of the United Nations treaties on outer space, in particular the Liability Convention and the Registration Convention.”

8 Kai-Uwe Schrogl, Cologne and Chales Davies, “A New Look at the Concept of the “Launching State”,” ZLW 3 (2002):
375.

*Ipid.,
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Abstract

Chiang Rai has made progressive steps in using Geographic Indication (Gl) in adding
economic value to local products and expanding the market access of its agricultural products,
including processed agricultural products to foreign markets. However, the use of Gl as a tool
to promote local development in Chiang Rai was not as successful as it should be. Therefore,
this research article aims to investigate legal measures to protect agricultural products under
Gl regimes in Thailand and the EU, particularly on the major challenges in obtaining them
and proposing possible guidelines. According to this study, it was found that major challenges
include a lack of strong integration of people within a community, lack of sufficient knowledge
and understanding about Gl, lack of a clear and standardised control system to monitor and
keep the quality consistent with the specifications, as well as lack of appropriate and adequate

budget and experts in Gl protection.

“This article is summarised and rearranged from the author’s research on ‘Measures and Guidelines for Protection of

Geographical Indication of Agricultural Products in Chiang Rai’, funded by Mae Fah Luang University, Thailand
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Thus, to help promote Gl protection of agricultural products in Chiang Rai, policy
recommendations have been proposed as follows. Firstly, with the support from the
government agencies, community leaders should be postedin order to promote local products
with unique quality to be protected as Gls Secondly, knowledge and understanding in Gl, as
well as its benefits should be sufficiently provided to all stakeholders, including producers,
entrepreneurs, government officers, and consumers through collaboration from relevant
agencies from both public and private sectors. Thirdly, the Thai Geographical Indication
Protection Act B.E. 2546 (2003) should be amended to provide the control system that is
consistent with the EU standard in order to certify the quality of Thai GI products. Lastly,
sufficient budget and Gl experts should be allocated for the government agencies involved,
particularly the Department of Intellectual Property and the Provincial Commercial Affairs

Office in order to enhance their operational efficiency.

Keywords: Geographical Indication, Intellectual Property, Agricultural Products
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1. Introduction

Among the ASEAN members, Thailand is enthusiastic and places much emphasis on
geographical indication (Gl), and therefore is considered as the leader in this area. According
to the ASEAN Gl Database, Thailand has the highest number of Gl registrations in the region.’
At present, there are four Gl products of Thailand that have been registered in the EU,
namely Khao Hom Mali Thung Kula Rong Hai, Doi Chaang Coffee Doi Tung Coffee, and
Sangyod Rice. Among these products, two of them, which are Doi Chaang Coffee and Doi
Tung Coffee are Gl products from Chiang Rai. This demonstrates a great improvement in
using Gl to increase economic value for local products and expand the market access of
Chiang Rai Gl products to foreign markets. In addition, the protection of Gl for Doi Tung
Coffee and Doi Chaang Coffee also shows the benefits of obtaining Gl protection to local
communities which can help enhance local development in a sustainable way. Allowing
villagers to earn a living by growing coffee instead of opium cultivation can create jobs and
generate income for the villagers, and thereby help the people in the community rely
on themselves and make a sustainable alternative living. Therefore, Doi Tung Coffee and
Doi Chaang Coffee can be considered as good examples that demonstrate the effective
management of Gl for sustainable development that leads to social and economic

development of the community.

However, in addition to Doi Tung and Doi Chaang Coffee, those have been registered
in the EU, Chiang Rai also has many agricultural products that have been registered for
Gls in Thailand, namely Nang Lae Pineapple, Chiang Rai Phu Lae Pineapple, Chiang Rai tea,
and Chiang Rai Khiaw Ngoo Sticky Rice. These products still need support from the government
for obtaining GI protection in foreign countries in order to improve the quality level of Thai
agricultural products to meet the international standards and expand the export market.
Additionally, Chiang Rai also has other agricultural products that are qualified to represent
the relationship between indigenous community and land, and therefore deserve to be
protected as Gls both nationally and internationally.” As such, this article aims to study legal

protection of Gl in Thailand and in the EU, as well as problems and obstacles in obtaining

' Maslina Malik, “Updates on Geographical Indications in the ASEAN Region,” (2 July 2019, Lisbon, Portugal) [online]
Available from : https://www.wipo.int/edocs/mdocs/sct/en/wipo_geo_lis_19/wipo_geo_lis_19_6.pdf. [19 January 2021]

? National News Bureau of Thailand, “Department of Intellectual Property Continues to promote Gl products to help
increase local incomes and improve the economic foundation,” (2019) [online] Available from : http://thainews.prd.go.th/th/news/
detail/TCATG190402101013376. [3 February 2021]
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this domestically and internationally in order to propose an appropriate measure and
guideline that can help promote Gl protection and thereby enable local products in Chiang
Rai to effectively compete in domestic and foreign markets. This is also in line with the
Thailand’s 20-year Strategy (2018-2037) that aims to enhance the country’s competitiveness
through the commercialisation of intellectual property (IP) rights including Gls. The protection
of Gl is expected to play an important role in strengthening the community’s production
base and the competitiveness of the local community in a sustainable manner, which is
considered as one of the most important foundations for driving social and economic
development of the country. Therefore, this article aims to analyse problems, obstacles and
solutions in obtaining Gl protection for agricultural products, both in Thailand and in the
EU in order to propose an appropriate measure and guideline for the promotion of Gl

protection in Chiang Rai, both domestically and internationally.

2. Research objectives

This research has three major objectives as follows:
(1) To study legal measures for the protection of Gl

(2) To analyse major challenges in obtaining Gl protection for agricultural products in
Thailand and in the EU

(3) To propose an appropriate measure and guideline for promoting GI protection of

Agricultural products in Thailand and in the EU

3. Research methodology

This research was conducted using qualitative research methodology consisting of
documentary research and in-depth interview to propose an appropriate measure and
guideline for promoting Gl protection for Thailand’s agricultural products both domestically
and internationally. A comparative approach was applied in order to investigate an appropriate
measure and guideline for the protection of Gl for agricultural products in Chiang Rai by
comparing Thai law with EU law. The documentary research method was used based on
study and analysis of legislation, research papers, theses, articles, monographs, a policy
document from a government/organisation and information from various websites which
relate to this issue. Moreover, the research has also collected data according to the process

of qualitative research methods by in-depth interviewing, which is an open-ended interview.
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Experts who have knowledge in the subject of research from both governmental and private
agencies such as the Department of Intellectual Property, Chiang Rai Provincial Commercial
Affairs Office, Doi Chaang Coffee Original Company Limited, will provide information and
practical facts relating to the registration of Gl in Thailand and the EU, including success

factors, as well as obstacles and solutions to resolve such problems.

4. Research outcome

To propose appropriate measures and guidelines in promoting Gl protection for
agricultural products in Chiang Rai, this study aims to investigate legal measures to protect
agricultural products under Gl regimes in Thailand and the EU and the major challenges in
obtaining them both domestically and internationally. Therefore, the research outcome can

be categorised as follows.

4.1 Legal measures to protect agricultural products under Gl regimes in Thailand
and the EU

Gl is a type of an intellectual property (IP) right, an exclusive right that is granted to
protect intellectual creativity.” Compared with other types of IP rights, it is found that Gl
shares some similarities with trademarks. That said, it is the name, symbol, or anything else
that enables identification of the product preventing confusion and misunderstanding amongst
consumers. Therefore, similar to trademarks, GI can help prevent an unauthorised person
from using such marks or confusingly similar ones. It also aims to protect consumers from
confusion in the origin and quality of products that are protected by Gls.* Nevertheless, there
are some differences between trademarks and Gls. Gls are marks used for products that have
a specific geographical origin and such products have special characteristics that are
essentially attributable to their geographical area. Therefore, Gl can indicate that the products
from such geographical origins have unique features, quality and reputation representing the
connection between nature and human beings. The people in the community rely on
essential natural resources derived from specific areas such as raw materials, weather, as well
as skills, expertise and wisdom of the community to produce local products. In other words,

Gl is the protection of product names for the community that can identify the product’s

® Chaiyos Hemarachata, Characteristics of Intellectual Property Law: The Basic Knowledge of Copyright, Patent,
Trademark, Trade secrets, Semiconductor, New Plant Variety, (9" edition, Nititham Publishing House 2016), p.7.
4
ibid. 352.
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quality that is linked to its original place of production. In addition, Gl is a sign that can
be used on goods only, whereas trademarks can be used on both goods and services.’
Furthermore, unlike trademarks, Gls are community rights that are granted to all producers
or entrepreneurs in such geographical area and cannot be sold or transferred to other

parties.’

According to the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs), the first multilateral instrument dealing with Gl protection, every WTO member
must provide a minimum standard of Gl protection.” However, the member states are given
flexibility to decide an appropriate measure to protect their Gls. That said, Gl can be
protected through a sui generis® Gl regime or other legal forms, such as laws focusing on
business practice and trademarks and sui generis systems.” Gl has been widely recognised
as a tool for stimulating social and economic development of the country, especially in
developing countries that are rich in biodiversity and local wisdom like Thailand. That said,
IP rights, especially Gl can be used as a tool to promote social and economic development
of the country. Gl can help stimulate local development and facilitate access to foreign
markets for agricultural products, especially the markets in the EU. The consumers in the EU
give much credibility to products that are affixed with the Gl logo since it can represent a
unique quality or characteristic that is linked to a specific geographical origin. Therefore,
obtaining Gl protection can add economic value to local products and increase international
market access.”” Nevertheless, the use of Gl as a tool for local development is not as
successful as it should be, especially in developing countries. In order to obtain Gl protection,
especially in the foreign countries, it requires a lot of investment in product development

and proper management for the products to successfully break into the international market. '

> Jakkrit Kuanpoth and Buntoon Srethasirote, Geographical Indication, Intellectual Property, and Community rights,
(Nititham Publishing House 2013).

° David R. Downes, “How Intellectual Property Could Be a Tool to Protect Traditional Knowledge,” (2000) 25 Colum-
bia Journal of Environmental Law 253, p.269.

" Daniel Gervais, The TRIPS Agreement: Drafting History and Analysis, (2nd edn, Sweet and Maxwell 2003)

® According to Back’s Law Dictionary, Sui geris is defined as “a regime designed to protect rights that fall outside the
traditional patent, trademark, copyright, and trade-secret doctrines.”

° WTO, “Geographical Indications (2020),” [online] Available form : https://www.wto.org/english/tratop_e/trips_e/ta_
docssech_e.htm. [15 June 2020]

19 Bertil Sylvander and Elizabeth Barham, “Introduction” in Elizabeth Barham and Bertil Sylvander (eds), Labels of
Origin for Food: Local Development, Global Recognition, (CABI 2011), p.xv.

" Tesager W. Dagne, Intellectual Property and Traditional Knowledge in the Global Economy: Translating

Geographical Indications for Development, (Routledge 2015), p.137.
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Thailand is rich in biodiversity and traditional knowledge that has been transmitted
for generations. The importance and benefits of Gl has attracted attention from the
government. Among the ASEAN members, Thailand can be considered the leading country
in strengthening its Gl protection. As the WTO members, Thailand is obliged to modify
national IP law, including GI to make them consistent with the WTO minimum standards.
Accordingly, a sui generis Gl system was adopted through the enactment of the Protection
of Geographical Indications Act B.E. 2546 (2003). According to Section 3 of this Act, goods that
can obtain Gl protection include agricultural products, industrial products, and handicrafts.
The implementation of Gl protection in Thailand is moving forward. Thai government aims to
encourage all provinces in Thailand to have Gl products. The Department of Intellectual
Property has set a target to register at least 1 Gl product per province in Thailand. As of
April 2021, Thailand has a total of 137 Gls from 76 out of 77 provinces.”” Among these
provinces, Chiang Rai can be considered as one of the leaders in this area. Currently, Chiang
Rai has 6 Gls products. These products are all agricultural products, including processed
agricultural products, which are Doi Tung coffee, Doi Chaang coffee, Nang Lae Pineapple,
Chiang Rai Phu Lae Pineapple, Chiang Rai tea, and Chiang Rai Khiaw Ngoo Sticky Rice.
However, in addition to these products, Chiang Rai still has other agricultural products that
have a high potential for obtaining Gl protection. This is because Chiang Rai is located in an
area that is rich in resources and local wisdom. There are many products that have unique

characteristics and qualities that are linked to its geographical origin.

In order to obtain Gl protection in Thailand, two conditions need to be satisfied in
accordance with Section 3 of the Protection of Geographical Indications Act B.E. 2546 (2003).
Firstly, GI must be a name, symbol or other things used to trade to indicate a geographical
origin. Secondly, there shall be a relationship between a particular quality, reputation or

other characteristic and such geographical origin."” Furthermore, according to Section 7, both

> The Department of Intellectual Property, “GI Products in Region (2021),” [online] Available from : https://
www.ipthailand.go.th/th/gi-002.html. [19 June 2021]

" Section 3 of the Thai Geographical Indication Protection Act B.E. 2546, “Geographical Indication” means “name,
symbol or any other thing which is used for calling or representing a geographical origin and can identify the goods originating
from such geographical origin where the quality, reputation or other characteristic of the goods is attributable to the geographical

origin.”.

220



o o

NIAINYGNY PNANTAINMING Y U 39 atiuil 2 : nsngrAw 2564

government institutions and private sectors can apply for Gl protection.'* However, in practice,
the applications majorly come from local authorities.”” When the protection is granted, a
control system needs to be provided in order to maintain the quality of the Gl product in
accordance with the conditions prescribed by the registrar'. However, the Thai Geographical
Indication Protection Act B.E. 2546 does not contain a specific provision relating to the
quality control of products. According to Section 15, the registrar has an authority to accept
Gl registration absolutely or with subject to conditions."” In practice, the registrar exercises
discretion under Section 25 to require the implementation of the inspection and product
quality control system as one of the condition that the producers or the entrepreneurs of
such Gl products must conform to."® The inspection and product quality control system can
be divided into three levels, namely self-control, internal control, and external control by a

certified certification bodly.

Self-control is an initial step of the quality control system in order to maintain the Gl
product’s quality in accordance with the producer’s manual and control plan. Internal
control is conducted by the Gl provincial committee, including producers, entrepreneurs, and
other Gl stakeholders. At this level, the GI committee is responsible for monitoring the

production process to examine whether it complies with the manual and control plan.

* Section 7 of the Thai Geographical Indication Protection Act B.E. 2546, “The persons who are entitled to apply
register a geographical indication are the followings:

(1) any governmental agency, public body, state enterprise, local administration organization or any other state
organization which is a juristic person having an area of responsibility covering the geographical origin of the goods;

(2) a natural person, group of persons or juristic person engaging in a trade which is related to the goods using a
geographical indication and having a domicile in the geographical origin of the goods;

(3) a group of consumers or organization of consumers of the goods using a geographical indication.

' Denis Sautier, “Seminar on Geographical Indications” (promoting Intellectual Property Rights in ASEAN Region, Hanoi,
20 September 2019).

' According to Section 3 of the Thai Geographical Indication Protection Act B.E. 2546, “Registrar” is “the Director-General
or the person appointed by the Minister to be the Registrar for the purpose of performance under this Act.”.

" Section 15 of the Thai Geographical Indication Protection Act B.E. 2546 (2003)

“In case that an application for the registration is in accordance with the rules prescribed in Section 5, Section 6,
Section 7, Section 8, Section 9 and Section 10 and the Registrar considers it expedient to accept registration with or without
condition, the Registrar shall issue an order for publication of the acceptance for registration in accordance with the procedures
prescribed in Ministerial Regulations.”.

'® Section 25 of the Thai Geographical Indication Protection Act B.E. 2546 (2003)

“When there has already been a registration of a geographical indication for any goods, the manufacturers of the goods
in the geographical origin of the goods, or persons engaging in trade related to the goods, shall be entitled to use the registered

geographical indication with the goods as indicated in accordance with the conditions prescribed by the Registrar.”
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The external control must be carried out by a certification body accredited for certifying Gls
by an accreditation body. The responsible accreditation body is the Thai Industrial Standards
Institute (TISI) and the National Bureau of Agricultural Commodity and Food Standard (ACFS)."
The control in this level is conducted on behalf of the Department of Intellectual property
in order to build confidence to consumers that products are controlled and inspected from
the beginning of the production process to the final stage of manufacturing cycle process.
This would therefore help consumers get the products that meet their quality expectations.
However, in practice, the external control is required particularly when such Gl products are

exported to the foreign countries where Gl certification is required such as the EU.”

In the EU, Gl is considered as an economic asset regionally.”’ The success in
promoting Gl protection has helped the EU to attract foreign markets that give value to food
quality.”” Therefore, the EU has long been playing an active role in improving Gl protection
both domestically and internationally. As a member state of the WTO, the EU members are
obliged to protect Gl through legal measures not lower than the minimum standard
provided in the TRIPs agreement which is the first multilateral treaty dealing with GI.”
Furthermore, in order to ensure the free movement of goods within the internal market, a
community system of Gl protection coexists with national systems of the EU member states.”
Therefore, at the national levels, some EU countries have adopted a sui generis system for
Gl protection, while others provide protection through trademarks.” At the community level,

the Regulation (EU) No. 1151/2012 on quality schemes for agricultural products and foodstuffs

' Pajchima Tanasanti, “Geographical Indications: Where Do We Stand Today?,” Department of Intellectual Property,
Thailand [online] Available from : https://www.wipo.int/edocs/mdocs/geoind/en/wipo_geo bkk 13/wipo_geo bkk 13 5.pdf. [19
June 2021]; Filippo Arfini, Valentin Bellassen, Sustainability of European Food Quality Schemes: Multi-Performance, Structure, and
Governance of PDO, PGl, and Organic Agri-Food Systems (Springer Nature 2019) 99.

“ Denis Sautier, “Sewinar on Geographical Indications”

' European Commission, “New Search Database for Geographical Indications in the EU,” (2020) [online] Available from
: https://ec.europa.eu/info/news/new-search-database-geographical-indications-eu-2020-nov-25_en. [29 November 2020)]

? European Commission, “Geographical Indications in the EU,” (28-19 March 2019, Lima) [online] Available from :
https://ipkey.eu/sites/default/files/ipkey-docs/2019/IPKey-LA_Peru_March-2019_Geographical-Indications-in-the-EU_en.pdf.
[6 December 2020]

* Cecilia Navarra and Elodie Thirion, Geographical Indications for Non-agricultural products: Cost of Non-Europe
Report, (European Parliament 2019), p.1.

“ Ibid.

* Favale, M. and Borghi, M., “Harmonization of Intellectual Property Rights within and beyond the European Union:
The Acquis Communautaire in the Framework of the European Neighbourhood Policy, (2013) WP5/25 Search Working Paper, SEARCH
Project,” [online] Available from : http://www.ub.edu/searchproject/wp-content/uploads/2013/09/WP05.25.pdf. [10 July 2020]
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was adopted to provide a harmonised Gl protection for wines, spirits, aromatised wines and
other agricultural products including foodstuffs. Under the community of Gl system, one
registration can be enforced in all member states of the EU. By having a separate system
governing Gl protection at the EU level, stronger and more effective protection to local
products in the region can be provided.”® This could therefore encourage investment in local

products, which can promote local economic growth to the community.”’

In the EU, Gl can be divided into Protected Designation of Origin (PDO) and Protected
Geographical Indication (PGI). The major difference between these protections is the
quantity of raw materials that originate in the geographical area and how much of the
production process has to take place within that area.”® However, in order to obtain PDO, the
products must have the strongest link to the defined geographical area. All parts of the
process, including production, processing, and preparation must take place in that area.
Whilst in the case of PGI, at least one of the stages of production, processing, and preparation
must take place in the particular area to obtain the protection.” In other words, PDO has
more stringent requirements than PGI. Furthermore, only a group or, subject to certain

conditions, a natural or legal person, can apply for Gl registration.™

? European Commission, “Green Paper on the protection of geographical indications for non-agricultural
products — Frequently Asked Questions, MEMO/14/486, Brussels/Strasbourg” (2014), 2. [online] Available from : https://ec.europa.
eu/commission/presscorner/detail/en/MEMO_14_486. [10 June 2020]

! Catherine Seville, EU Intellectual Property Law and Policy, (Edward Elgar Publishing 2009)

* European Commission, “Quality Schemes Explained” [online] Available from : https://ec.europa.eu/info/food-
farming-fisheries/food-safety-and-quality/certification/quality-labels/quality-schemes-explained_en. [11 January 2021]

# Ibid.

* Article 49 (1) of the Regulation (EU) No. 1151/2012, “Applications for registration of names under the quality schemes
referred to in Article 48 may only be submitted by groups who work with the products with the name to be registered. In the
case of a ‘protected designations of origin’ or ‘protected geographical indications’ name that designates a trans-border
geographical area or in the case of a ‘traditional specialities guaranteed’ name, several groups from different Member States or
third countries may lodge a joint application for registration.

A single natural or legal person may be treated as a group where it is shown that both of the following conditions
are fulfilled:

(a) the person concerned is the only producer willing to submit an application;

(b) with regard to protected designations of origin and protected geographical indications, the defined geographical
area possesses characteristics which differ appreciably from those of neighbouring areas or the characteristics of the product are

different from those produced in neighbouring areas.”

223



Chulalongkorn Law Journal Vol. 39 Issue 2 : July 2021

According to the Regulation (EU) No. 1151/2012, in order to obtain Gl protection in
the EU, an inspection and control system is one of the most important conditions. The
products must be certified by a competent authority and control body in order to certify the
quality of the product. In addition, if the products of origin are from a third country that is
not a member of the EU, such products must be certified by a certification body qualified
by ISO 17065. The inspection and control system can be divided into 3 levels namely,

self-control, internal control, and external control.”!

Self-control is an initial step carried out
by the producers or the entrepreneurs in order to inspect and control the production process
in accordance with the applications. Internal control is conducted by a group of the
producers in order to inspect and control the quality and standard of raw material,
production, packaging, and marketing, as well as the determination of the minimum price of
the product. Regarding the external control, it will be conducted by an external organisation,
a third-party certification body that is accredited with ISO 17065. The certification body can
either from public or private organisations. However, the organisation must have qualifications
as follows. Firstly, it must be independent, neutral, and fair. Secondly, it must have qualified
employees. Finally, it must have necessary resources and tools available to perform its tasks.”
Additionally, traceability® is also required in order to identify a clear path between the area
of production and the final product on the market.** This would help consumers have
confidence that the products are genuine and have been produced in line with the detailed

specification.

Despite the high level of harmonisation in Gl protection for agricultural products, wines,

spirits, and foodstuffs, there is still an area that remains fragmented. However, up to now,

there are no harmonised laws provided for non-agricultural products at the EU level.”

*' Aitor Pomares, “Controls of Geographical Indications (EU System)” (EUIPO 2020) [online] Available from : https://
ipkey.eu/sites/default/files/ipkey-docs/2020/IPKey SEA aug_2020_ %Z20AitorPomares_Control_of _Gls_presentation.pdf. [3 January
2021]; Verena Preusse, ‘Control Systems for Geographical Indications in the EU and Thailand: Do the EU’s Standard Travel Abroad?’
(MSc Thesis, Wageningen University and Research 2019) 21.

* International Organization for Standardization (ISO), “ISO/IEC 17065:2012(en) Conformity assessment — Requirements
for bodies certifying products, processes and services,” [online] Available from : https://www.iso.org/obp/ui/#iso:std:iso-iec:17065:
ed-1:vien. [15 March 2021]

** According to the International Organization for Standardization (ISO) traceability is defined as “the ability to trace
the history, application or location of that which is under consideration.”.

** Alessandro Francesco Sciarra and Louise Gellman, “Geographical indications: why traceability systems matter and
how they add to brand value,” (2012) 7 Journal of Intellectual Property Law & Practice 264, p.265.

* European Commission, “Geographical Indications for non-agricultural products,” [online] Available from : https://

ec.europa.eu/growth/industry/policy/intellectual-property/geographical-indications/non-agricultural-products_en. [11 January 2021]
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Therefore, Gl protection for these products is subject to the national law of each member
state which may vary from country to country. The EU is now in the process of exploring
the possibility of extending Gl protection to non-agricultural products at EU-level. If this can
be achieved, the fragmentation in this area would be removed, and thereby positively affect

the well-functioning of the internal market.

A comparison between Thai and the EU Gl law reveals some similarities and variations.
That said, both Thailand and the EU have adopted a sui generis system in protecting Gl.
This highlights the importance of Gl in these countries, which have rich historical and
cultural heritage, as well as biodiversity resources that can be turned into unique products.
However, there are differences in some key areas. For instance, in terms of the scope of
protection, agricultural products, industrial products, and handicrafts are all eligible for
Gl protection under Thai law. Whereas, there is currently no EU-wide Gl protection for
non-agricultural products. Additionally, unlike the EU, Thailand’s government institutions can
actively engage with the Gl registration application. This demonstrates a significant role of the
government in promoting Gl protection in Thailand. Furthermore, although the Gl control
system in Thailand and the EU is similar in practice, with three levels of control, namely
self-control, internal control, and external control, the Thai Geographical Indication Protection
Act B.E. 2546 does not contain a specific provision governing product quality control. As
a result, the conditions for developing a quality control and inspection system would be at
discretion of the registrar. In contrast, the requirements relating to this issue are clearly
stated in Regulation (EU) No. 1151/2012. The implementation of controls systems is a
prerequisite for registering Gl protection as PDO or PGl. This can provide more certainty to
stakeholders, and it emphasises the necessity of the control system as a prerequisite for Gl

registration in the EU.
4.2 Problems and obstacles for protecting agricultural products under Gl regime

Gl has been widely recognised in that it can be used as a tool for stimulating social
and economic development of the country®, especially in developing countries that are

rich in biodiversity and local wisdom like Thailand. In this regard, Doi Tung coffee and

36 Bramley, C, Bienabe, E and Kirsten, JF, “The Economics of Geographical Indications: Towards A Conceptual Framework
for Geographical Indication Research in developing countries” in WIPO (ed), The economics of intellectual property: Suggestions
for further research in developing countries and countries with economies in transition, (WIPO World Intellectual Property

Organisation Geneva 2009), p.110.
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Doi Chaang coffee can be considered as the reference point of success in obtaining Gl protection
for agricultural products domestically and internationally. These products can be considered
as the examples of successful Gl products from Chiang Rai that have been granted Gl
protection both in Thailand and the EU. It was found that the major factors that make these
Chiang Rai’s Gl products successful in obtaining Gl protection in both Thailand and the
EU are a strong community integration, sufficient knowledge and understanding about Gl
within the community, as well as sufficient support from the gsovernment sectors. Furthermore,
one of the important conditions for products from third countries in applying for Gl protection
in the EU is that such products must be protected as Gl in the country of origin initially’".
Therefore, in order to stimulate Gl products of Chiang Rai to be protected in the EU, it is
necessary to promote the protection of Gl in Thailand first. Nevertheless, despite having
other agricultural products that are unique and have quality that represents the connection
between the products and the geographical area that should be pushed to obtain Gl
protection, the use of Gl as a tool for local development is not as successful as it should be

due to major problems and obstacles as follows:
4.2.1 A lack of strong community integration

Gl is different from other types of IP since Gl is a community right which affects
local producers and their wider communities. Therefore, the strength of the community is
one of the important factors for the success in registering Gls both in Thailand and in the EU.
That said, the initiative for registering Gl should mainly come from people in the community.”
The government sector should only act as supporters. This is because people in the
community are important stakeholders. They are the one who knows the history of the
product, as well as production process from upstream to downstream processes. Therefore,
people in the community should play a major role in pushing local products that have
quality or unique characteristics in their communities to be protected by Gls.” The remarkable
success can be found in the case of Doi Tung Coffee and Doi Chaang Coffee, which has
strong community integration. Furthermore, both of them also have strong community

leaders who truly recognised the importance of Gls and can therefore disseminate the

*" Article 24 Regulation (EU) No 1151/2012.

* Interview with Hathaichanok Pisailert, Executive at Doi Chaang Coffee Original Company Limited (March 8, 2019).

* Giang Hoang et al,, The Impact of Geographical Indications on Sustainable Rural Development: A Case Study
of the Vietnamese Cao Phong Orange, (2020) MDPI, p.1, p.10.
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knowledge to the people in the community. This makes the communities have confidence
in their capabilities and ready to move towards their common goals. However, it was found
that one of the major obstacles to obtain GI protection in other communities is that people
in the community are unable to unite and lack a shared vision.” This may be due to the
lack of strong community leaders who have to play an important role in enabling people in
the community to come together and have the same goal.” That said, it is necessary to
enable people in the community to learn, operate and resolve various problems that occur

together.
4.2.2 A lack of sufficient knowledge and understanding about Gl

It is undeniable that the concept of Gl is still new for developing countries,
including Thailand.”” However, stakeholders and those involved, namely producers,
entrepreneurs, government agencies, as well as consumers are still lacking sufficient knowledge
recarding Gl, particularly the importance and benefits of Gl that can contribute to social and
economic development of the country.” This perception is different from the EU, where the
protection of Gl has long existed. All stakeholders, including producers, entrepreneurs,
government agencies involved, as well as consumers, have sufficient knowledge and recognise
the benefits of GL." Therefore, the lack of knowledge and understanding in Gl can be
considered as a major obstacle in pushing agricultural products in Chiang Rai to be granted
Gl protection at both national and international levels. That said, when the stakeholders do
not have sufficient knowledge and understanding, there will be no awareness concerning the
importance and benefits that people and community can receive from GL* Furthermore, if
the government officials involved who have to act as major supporters in promoting Gl
protection still lack sufficient expertise in this area, this would prevent them playing an active

role in giving advice, knowledge and understanding about Gl protection to applicants and

“ Interview with Jetsadawat Visetkongpetch, Administrative Officer at Mae Fah Luang Intellectual Property Management
and Innovation Division (February 17 2019).

“ Ibid.

* Cerkia Bramley et al. “The Economics of Geographical Indications: Towards A Conceptual Framework for Geographical
Indication Research in Developing Countries,” in WIPO (ed), The Economic of Intellectual Property, (WIPO, Geneva 2009), p.130.

* Tavephut Sirisakbanjong et al.,, Research on Legal Measures of Geographical Indication to Protect Traditional
Knowledge in Food in the ASEAN Community: Lessons for Thailand, (The Secretariat of the House of Representatives 2015),
p.21.

“ Bernard O’Connor, The Law of Geographical Indications (Cameron May 2004), p.21.

* Interview with Jetsadawat Visetkongpetch.
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other interested persons. Thus, if this problem still persists, the goal of using Gl as a tool to
strengthen the local community which can therefore lead to social and economic development

of the country would not be achievable.

4.2.3 A lack of a clear and standardised control system to monitor and keep

the quality consistent with the specifications

Having a control system of Gl products is an important factor in obtaining the
protection of Gl in Thailand and in the EU.* Fundamentally, the control system can help
inspecting and ensuring that Gl products have quality and standard consistently, as well as
maintaining the local wisdom in the community.”” However, although in practice, the control
system in Thailand and the EU is similar, in having three levels, namely, self-control, internal
control and external control. However, the Thai Geographical Indication Protection Act B.E.
2546 does not contain a specific provision relating to the quality control of products in order
to register Gl in Thailand.”® In practice, the registrar will exercise discretion under Section 25
of the Thai Geographical Indication Protection Act B.E. 2546 (2003) in setting conditions for
providing a control system, and thus the producers or the entrepreneurs of such Gl products

must comply with the conditions set forth in.*

Whereas according to the Regulation (EU) No. 1151/2012, it is clearly defined that
an applicant who applies for Gl protection must have a control system and the certification
body accredited by the ISO 17065 standard™ to inspect the quality of the products at the
level of external control.” In addition, the EU also gives emphasis on a traceability system,
which allows consumers to determine all the sources of the product from its point of origin
to a retail location where it is purchased by consumers. In other words, the traceability

system is a key element that adds value to the product.”” This can build trust and confidence

“ Verena Preusse, Control Systems for Geographical Indications in the EU and Thailand: Do the EU’s Standard
Travel Abroad?, (MSc Thesis, Wageningen University and Research 2019), p.14-21.

" Ibid.

“ Ibid 19-21.

¥ Section 15 of the Thai Geographical Indication Protection Act B.E. 2546 (2003)

“In case that an application for the registration is in accordance with the rules prescribed in Section 5, Section 6,
Section 7, Section 8, Section 9 and Section 10 and the Registrar considers it expedient to accept registration with or without
condition, the Registrar shall issue an order for publication of the acceptance for registration in accordance with the procedures
prescribed in Ministerial Regulations.”.

** See https://www.iso.org/standard/46568.html.

*! Verena Preusse, Control Systems for Geographical Indications in the EU and Thailand: Do the EU’s Standard
Travel Abroad?, p.14-16.

* UNCTAD, Why Geographical Indications for Least Developed Countries (LDCs)?, (2015), p.46.
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in the quality and source of product within consumers. Therefore, it can be seen that the
control system to monitor the quality of Gl products in Thailand is only at the discretion of
the registrar. There is no compulsory measure for producers or entrepreneurs to have a
system to control product quality at all levels, namely self-control, internal control, external
control, as well as product traceability. For this reason, the quality control system for
monitoring Gl products in Thailand is flawed as it still lacks certainty. That said, it only serves
as a guideline that depends on the discretion of the registrar, which lacks definite clarity and
does not comply with the EU’s standard. This can therefore be a major obstacle in obtaining

Gl protection in the EU.
4.2.4 A lack of adequate financial and human resources

In order to promote local products to be protected by Gls at both the national
and international levels, support from government agencies, especially the Department of
Intellectual Property and the Provincial Commercial Affairs Office is inevitably necessary. The
registration of Gl in each product, particularly at international level requires both financial
and human resources from relevant government agencies that have expertise in this area.”
According to past experience, the Department of Intellectual Property has provided major
support both in terms of financial and human resources in processing applications for Gl
registration, developing the quality control system, as well as promoting Gl products both in
domestic and international markets after granting protection.” Therefore, it is necessary for
the Department of Intellectual Property and the Provincial Commercial Affairs Office to receive
sufficient resource allocation in order to achieve maximum efficiency in promoting the

protection of Gl.

However, it was found that at present, the Department of Intellectual Property and
the Provincial Commercial Affairs Office still lacks adequate budget and staffing. This is
therefore likely to cause a delay to the work completion and limit the role of the Provincial
Commercial Affairs Office. Although the Provincial Commercial Affairs Office is closer to the
community, in fact they do not have as much of a role as they should in helping local
community to obtain Gl protection, particularly, the applications for Gl protection in foreign

countries. The recommendation and guideline on this issue depends majorly on assistance

% Interview with Monchanok Thanasanti, Trade Officer at Department of Intellectual Property, Minister of Commerce,
(January 18 2019).
* lbid.
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from the Department of Intellectual Property, the unit of the central government that is
located in Bangkok.” Thus, it is highly likely that Chiang Rai Commercial Office can only serve
as the coordinator between the Department of Intellectual Property located in Bangkok and

the local producers or entrepreneurs in the local community.
4.3 Measures and guidelines for promoting Gl protection for agricultural product

According to this study, it was found that the success factors include strong
community integration, sufficient knowledge and understanding about Gls of the community,
alongside sufficient support from the government sectors. Whereas the factors that can be
considered as a major obstruction to success are the lack of strong community integration,
insufficient knowledge and understanding about GlI, the lack of a clear and standardised
control system to monitor and keep the quality consistent with the specifications, as well as
inadequate financial and human resources. Therefore, in order to promote and stimulate
Chiang Rai’s agricultural products to be protected under Gl regimes both in Thailand and the

EU, policy recommendations have been proposed as follows.
4.3.1 Community integration and participation

Gls are community rights that can be held in perpetuity as long as the
community can maintain the distinctive quality of the products. Therefore, the participation
of people in the community is one of the most important factors of success. Ideally, the
desire to obtain Gl protection should be initiated from the community, whereas the

government agencies should only act as supporters.
Operation guidelines

1. The relevant government agencies, especially the Department of Intellectual
Property and the Provincial Commercial Affairs Office should closely engage with the
community in finding and creating the right and appropriate community leaders. The
community leaders would therefore be the ones who play an important role in promoting
and stimulating the local products that have unique characteristics and quality to be

protected by Gl.

> Interview with Lalida Jiamsukhum, Trade Officer at Chiang Rai Commercial Affairs Office, (February 4 2019).
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2. The government agencies should organise training programs relating to the
protection of Gl for potential leaders of communities in order to provide knowledge and
understanding about the importance and benefits of obtaining GIs both at domestic and
international levels. This would help establish closer cooperation between communities and
government agencies. Furthermore, by having a community leader who has sufficient
knowledge and understanding in Gls, it would help pass on the knowledge to the people in
the community and promote community’s participation. This could therefore enable the
people to share the same vision throughout the community. Increasing community integration

would finally lead to a stronger community that is more self-reliant.

3. The community should strengthen cooperation with the Community Organisation
Development Institute (CODI), the public organisation established to support the development
of a strong community. This would serve as an important foundation for the country’s
development planning. That said, the community and the CODI should work closely
together in order to stimulate the community in Chiang Rai that has potential agricultural
products to apply for Gl protection and thereby using it as a tool for local development.
This should be clearly stated as one of the goals of the community in their development
plannings. Furthermore, by having a clear and actionable goal, it would create a shared vision
and encourage community engagement. The more connected to a community people feel,

the more likely they would take responsibility and experience a sense of commitment.
4.3.2 Knowledge and understanding of Gl

Although the related government agencies, particularly the Ministry of Commerce,
has been playing an active role in promoting Gl protection in Thailand, it is undeniable that
the concept of Gls is still a new matter for Thai society. The general public, manufacturers,
entrepreneurs, as well as government officials in various departments in the relevant
government sector still lack sufficient knowledge and understanding of Gls. Advantages and
benefits potentially attached to Gl in both domestic and international perspectives should
be provided to the people in the community, related government officials, as well as

consumers.
Operation guidelines

1. The producers and entrepreneurs in the community should be gathered together
to study the possibility of applying Gl protection. In addition, they should jointly prepare for

an application for registration of Gls, by establishing product quality control system to
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maintain the distinctive quality. Unlike other IP rights, GIs belong to the local community and
can thereby help to add value to local products, as well as generate income for people in
the community. To accomplish these goals, the government agencies at provincial level,
particularly the Provincial Commercial Affairs Office should collaborate closely with the
community stakeholders. In addition, if the government want to stimulate Thai GIs to be
protected in the EU, a deeper understanding of the registration of Gls under the EU law is
also required. That said, in order to prevent infringement of IP rights in foreign countries,
which may adversely affect the image of Thai Gl products and may result in losing shares in
the EU market, it is necessary to provide knowledge and understanding about the Gl
protection in the EU to local producers and entrepreneurs that are interested to apply for

Gl protection in the EU. This will help expand the market of the Thai Gls products internationally.

2. Training programs should be organised to create awareness and understanding of
Gl protection for both central and regional authorities, especially the officials in charge at the
Office of Provincial Commercial Affairs. This can promote awareness of the importance and
benefits of GI among the relevant government agencies and officials to have sufficient
knowledge and understanding in the EU Gl system. The regional government agencies should
play an important role in providing advice to the local producers and entrepreneurs in the

community since they are closer than the central government agencies.

3. The cooperation with the Ministry of Education should be strengthened to provide
more courses of study to promote knowledge and awareness about basic IP rights, including
Gl for students. IP education should not only be available in law school at university level.
Education about IP should be included in school curricular from elementary levels. This is
because everyday people mostly come into contact with products that have IP protection.
Therefore, IP education should be provided to all students, not only limited to law students.
This would help people in the country to have a better understanding of IP Including Gl, and

enable them to further develop IP products from what is available in the community.
4.3.3 Control system and inspection of standards for Gl products

The quality control and inspection system for Gl products is one of the important
conditions for the protection of Gl in both Thailand and the EU. This is to ensure that Gl
products can maintain their identity and quality, as well as meet the specified standards.
Therefore, the development of a quality control and inspection system for Thai Gl products

to meet international standards is necessary. If the product meets the standards of the
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quality control as specified, it would lead to the upgrading of local products, and thereby

increasing market access in the EU and the price of the products.
Operating guidelines

1. The amendment of the Thai Geographical Indication Protection Act B.E. 2546 is
required. The provisions relating to the quality control and inspection system of Gls products
should be clearly provided. The amended provisions should be clear and cover every step
in the control and inspection systems at all levels, including, internal and external controls,
as well as a traceability system. It should also require that Gl products must be certified by
certification bodies that comply with ISO 17065, the same standard as applied in the EU.
This is because if the Thai Gl products have the same production and quality standards as
provided in the EU laws, it would make the Thai GI products meet the standards that are
acceptable in the EU, thereby increasing the opportunity to access the premium market
internationally. In addition, by having a specific provision dealing with the product quality
control and inspection system, it can make the conditions in establishing the quality control
and inspection system enforceable. It would not merely be just a guideline at the discretion

of the registrar as existed in the current law.

2. There should be a project to develop capacity of certification bodies from both
public and private sectors that can operate in accordance with the international standard,
ISO 10765. This would help raise the standard of certification bodies in Thailand to be in the

same standards as adopted in the EU.
4.3.4 Budget and human resources

Sufficient allocation of budget and human resources to the government agencies
involved in the protection of G, particularly the Department of Intellectual Property and the
Provincial Commercial Affairs Office is essential. These organisations are directly responsible
for promoting and stimulating local products to obtain Gls domestically and internationally.
Therefore, sufficient allocation of both financial and human resources to these organisations
is extremely important. This would help improve the organisation’s effectiveness, and

thereby positively affect the local community.
Operating guidelines

1. Due to the increased missions and responsibilities, the budget should be

increasingly allocated in order to support the Thai Gl products to be protected in the EU.
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However, it seems like the situation is getting better since the Department of Intellectual
Property decided to raise the status of the Working group on Geographical Indication to
become the Geographical Indication Office, which has equivalent status as the Copyright
Office, Trademark Office, and Patent Office. This change would be in line with the government
policy that gives much importance to Gl in order to add value to the local products and

promote community development sustainably.

2. There should be sufficient government officials who have expertise in Gl to perform
their duties at the Provincial Commercial Affairs Office in order to help and provide knowledge,
as well as recommendations for obtaining Gl protection at both the national and
international levels. However, due to the closeness of the regional government agencies to
the local community, the Provincial Commercial Affairs Office should therefore have an

important role in promoting the protection of Gls.

3. There should be a development program to promote expertise in Gl protection for
the involved government authorities. This would help these agencies and officials to perform
their duties efficiently and on time. Moreover, the government should collaborate with foreign
specialised agencies such as the European Intellectual Property Office (EUIPO) to arrange a
training course for the relevant government officials, especially those from the Department

of Intellectual Property and the Provincial Commercial Affairs Office.

4. There should be a GI Committee in every province. The appointed Gl provincial
committee should be the main working group that works closely with the community
to promote and facilitate potential local products in obtaining Gls protection. This is in
accordance with the Cabinet’s resolution on 18th February 2019, which has assigned every
province to appoint a provincial committee in supporting the promotion and protection of
Gls. Therefore, the Provincial Geographical Indication Committee should play a major role in
cooperating with communities to seek for potential agricultural products that can obtain Gl
protection. To improve operational efficiency, the structure of the committee should consist
of members from many sectors, including the private sector, and especially representatives

from communities in geographical areas that have potential agricultural products.

5. The government should establish a center that can assist and provide consultation
with regards to Gl protection at every Provincial Commercial Affairs Office in order to provide
a comprehensive service for local producers and entrepreneurs that are interested in

applying for Gl protection both in Thailand and overseas. This center should be able to give
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a clear advice and provide guidelines for those who would like to obtain GI protection.
This is because the Provincial Commercial Affairs Office is a regional organisation that is
closer to the community than the Department of Intellectual Property that is located in
Bangkok. This will emphasise an important role of the Provincial Commercial Affairs Office in
working closely with the community in order to promote local products that can be

protected as Gls at both national and international level.

5. Conclusions

The benefits of Gl as a tool for stimulating social and economic development of the
country has been recognised in Thailand. However, despite various agricultural products that
have distinctive quality and characteristics linked to its geographical origins, there are only
few products that can obtain Gl protection at both national and international levels.
Chiang Rai’s agricultural products, particularly Dai Tung and Doi Chaang Coffee can be
considered as remarkable examples of Thailand’s agricultural products that can successfully
enter into both domestic and international markets by obtaining GI protection in Thailand
and the EU. This demonstrates a progressive step in using Gl to increase economic value for
local products and expands the market access of Chiang Rai Gl products to foreign markets.
It has been found that that the success factors of these Gls include a strong community
integration, sufficient knowledge and understanding about Gls of the community, and sufficient
support from the government sectors. Whereas the factors that can be considered as major
challenges for other agricultural products in obtaining GI both domestically and internationally
are a lack of strong community integration, insufficient knowledge and understanding
about Gl, a lack of clear and standardised control system to monitor and keep the quality
consistent with the specifications, and inadequate financial and human resources. Summarising,
if these challenges can be overcome, it would help to extend opportunities for other
agricultural products in Thailand to be protected under Gl scheme in both Thailand and the
EU, and thereby move towards the country’s goal in using Gl as a tool for stimulating social

and economic development of the local community in a sustainable way.
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
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1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on Ad size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tanas $nunns, Aesure nguanesnuaizmety, famindadl 10 (ngawme:
UII0dNNg, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolclds
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicasomanualofstyle.org/tools _citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCl). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiJO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions
2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking
change-language button at the top right of the website)

2) Registration as members of the ThaiJO System is required before submission.

3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.

4) Submit the manuscript

5) For more information, please visit:
https://drive.google.com/file/d/1y217IvKwnwdev]dP2X 1fiNT50OPxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:
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review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,
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Responsibilities of Authors

Authors must:
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Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

. Certify that their submitted manuscript has not been previously published in any

form, nor is it is under review for publication in any other journals within 90 days
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. Certify that their submitted manuscript is written exclusively by the author or along

with the co-author(s) as submitted and the listing of authors should be jointly
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based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.
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