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Aim and Scope

’

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the following

categories:

® Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction

and contents, which are divided into main issues, subordinate issues and conclusion.

® Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should contain
introduction, illustration of the importance of the issue, research objective, hypothesis
(if applicable), research scope, expected contributions, related research or literatures,
research methodology (such as population, sample, data collection, data analysis),

research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the responsi-
bility of the respective authors, with which Faculty of Law, Chulalongkorn University, Editor-in-Chief

and the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process by
at least two qualified individuals, whom the Editorial Board carefully select owing to their expertise

corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

The 1994 Japanese product liability law was amended to eliminate the
plaintiff’s requirement to prove negligence or intent on the part of the defendant.
However, the plaintiff still must prove the product was defective. Does the current
law of civil procedure enable the plaintiff to do so effectively? Using a hypothetical
automobile accident case wherein documents held by the manufacturer are essen-
tial to prove defective design or manufacture, we conclude it will be very difficult

for the plaintiff to obtain the documents as prove the defect.

* This essay is dedicated to the memory of Professor Yasuhiro Fuijita.

**).D., 1985, Southwestern University School of Law, LL.M., 1993, Ph.D., 1997, Asian and Compar-
ative Law, University of Washington School of Law. Trial practice in Hawaii, Washington State, and California.
Affiliate Assistant Professor of Law, University of Washington School of Law, 1998-2000, Adjunct Professor of

Law, University of Southern California School of Law, 2004.
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Besides other production issues, the critical sections of the Code of Civil
Procedure preventing effective document production are Sections 196 and 220
which shield documents from discovery containing “trade secrets” and documents
created for the use of the holder. Some efforts to expand the scope of discovery as
recommended in the 2001 Justice Reform Council have not effectively eliminated

or reduced this problem.

We suggest significant modification and expansion of discovery in product
liability cases is necessary, in particular regarding CCP sections 196 and 220. The
underlying institutional opposition to wider discovery is partly the minimal role of the
parties and the active role of the judges in Roman law based civil law jurisdictions.
The other more important opposition is the fear of discovery abuse as thought to

be in the United States. We believe these objections are surmountable.

United States experience indicates discovery abuse can be prevented in
large part by coordinated actions by both the judiciary and the Bar Association. The
judiciary would have to be given the power to impose sanctions of both contempt
of court for egregious discovery abuse, as well as monitory penalties. The Bar Asso-
ciations then would have to become active in imposing professional sanctions on

attorneys based on judicial contempt orders.

Keywords: Discovery, Document production, Contempt of the court.
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Before the 1994 Japanese Product Liability Act' any person injured by defec-
tive consumer products was compelled to prove that the defendant acted either
intentionally or negligently.” The 1994 Act in Article 3 introduced into Japanese
tort law the principle of strict liability in tort, eliminating the necessity to prove
negligence or intent.”> The two general purposes of the 1994 law were stated in

Article 1 as follows:

The purposes of this Act are to protect victims of an injury to their lives,
persons, or property which is caused by a defect in the product by establishing the
liability of manufacturers, etc. for damages, and thereby contributing to the stabili-
zation and improvement of the life of the citizens, and to the sound development

of the national economy.*

The first purpose is justice for the injured citizen. The Act is intended to
“protect the victim of an injury to lives, persons and property” by compensating
the victim for all injuries. The universal symbol of justice is the “scales of justice”
on the bengoshi badge worn by Japanese attorneys, wherein the facts and law of a
controversy are impartially weighed. In order for the holder of the scales to render
justice, the scales must contain all the relevant facts in contention, fairly derived
and presented in full. To fail to include all the facts is to defeat the purpose of
the scales to evaluate and weigh the evidence in order to determine the truth and

render justice.

The 1994 law is also intended to “to contribute to the stabilization and
improvement of the life of the citizens (B[R &%) and to the sound development
of the national economy (BEIR&7%).” This second purpose of the statute deserves
considerable thought. The drafters of the statute recognized that compensation

for injured members of the public will contribute to the general welfare and thus

' Seijobutsu Saikinin H6 (Product Liability Law), Act No. 85 of 1994.
> MIMPO [CIVIL CODE] §709.

* Article 3 of Seijobutsu Saikinin H6 (Product Liability Law)

* Ibid., article 1



MIEAINYNUIY PRINTUUNTIN R U 39 atiun 3 : ngedneu 2564

advance the economic development of the nation. The law balances the interests
of the individual members of the general public (expressly not just those who
are victims of defective products) with that of the industrial development of the
nation.” The Diet anticipated that protecting the interests of the injured party will
have the secondary effect of contributing to the betterment of the general public,
and promote the industrial development of the nation as a whole.

To test if the first purpose, that of protecting the interests of the injured
citizen can be achieved, we will present a hypothetical product liability case of
an automobile accident caused by manufacturing or design defect. The compen-
sation of the plaintiff will also test the effectiveness of the statute to contribute
to the stability of society and the economic development of the nation. This
paper will discuss if the Code of Civil Procedure sections 163, 197, 220, 221, and
222 will enable this plaintiff to obtain evidence that will enable the plaintiff to
identity the defect in the automobile.® Our focus will be on what we consider
the most important aspect of litigating a personal injury products liability action,
namely obtaining documents held by the defendant regarding the design, testing

and manufacturing of the automobile.

The 1994 Law of Product Liability

As in any product liability action, the product must be defective.” Article 3 of
the Act mandates that the product must be defective, therefore it naturally follows
that the plaintiff must prove the existence of the defect that was the proximate or

legal cause of the accident.

® The duty of the attorney to both the client and society is also in the Attorney Act, Act No. 205
of June 1949, Article 1, that states the attorney is entrusted with protecting fundamental human rights and
achieving social justice.

¢ MINJI SHOSHOHO (CODE OF CIVIL PROCEDURE) [MINSHOHQ] Act No. 109 of June 26, 1996.

" It is interesting to note that, unlike Section 84 of the Thai Civil Procedure Code, the Thai law of
product liability shifts the burden of proof and provides that the defendant must prove that the product was
safe. (13 February 2551 B.E. Section 7: The entrepreneurs shall not be liable for damages arising from an unsafe
product if it can be determined that . . . the product was not unsafe.) The author believes this approach can

create more proof problems than it solves.
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The manufacturer . . . shall be liable for damages arising from the infringement

of life, body or property of others which is caused by the defect in the product . . . .°

The definition of a defect appears to have been influenced by United States
product liability law, in that Section 2 (2) of the Act provides that,

The term “defect” as used in this Act shall mean a lack of safety that the
product ordinarily should provide, taking into account the nature of the product,
the ordinarily foreseeable manner of use of the product, the time the manufactur-

er, etc. delivered the product, and other circumstances concerning the product.’

Defining the defect in the product and then determining if that the defect
was the proximate cause of the injuries is, in the final analysis, the single most
important element of any product liability action. The best, and in many cases the
only proof of the defect is in the defendant’s written records. By way of illustra-
tion, we will present the following hypothetical product liability lawsuit liticated
in Japan. A defectively designed or manufactured automobile caused an accident
that resulted in the plaintiff being seriously injured. The design and engineering of
the automobile involved highly sophisticated cutting-edge technology developed
in secrecy by the research and development department. We will assume that the
defendant is in possession of documents proving the defect, and crash tests that
confirmed the defect. The automobile was completely destroyed and reverse en-
gineering is now impossible.® Without the research, engineering and manufacturing
records, the plaintiff will be unlikely to prove any defect, and thus be unable to
meet the burden of proof under the Product Liability Act of 1994."

¢ Article 3 of Seijobutsu Saikinin H6 (Product Liability Law)

° Ibid., article 2 (2)

' We will also ignore examining another identical car to determine a design fault. If the car was
defectively manufactured, such an examination would be of no probative value.

" The fact of the accident cannot be relied upon to base a claim. We note in one case the Osaka
District court did just that. In Osaka Taishi Kensetsu Kogo KK v. Denki Sangyd Osaka Chiho Saibansho [Osaka Dist.
Ct.] March 29, 1994, 842 Hanrel Tamuzu [Hanta] 69 (Osaka Dist. Ct. March 29, 1994) a televsion set caught fire The
court held that if the television was used in a reasonable manner, there was a presumption of a defect. The

holding in Osaka Taishi bears a passing similarity to the American tort doctrine of res ipsa loquitur. However,
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The Obligation to Establish an Effective Procedure

By enacting the new product liability law, the Diet assumed the affirmative
duty to the injured citizen and the nation to assure that procedural law will be
effective in implementing the law." In this paper we argue that the current Code of
Civil Procedure has structural impediments to production of the documents proving
the defect, thus preventing injured persons from obtaining a remedy. The failure
to do justice to the injured party has the secondary effect of defeating the other
purpose of the law to promote public stability and economic development. To
enact substantive law without an adequate procedural law would be, as Winston
Churchill commented, like “a battleship being launched without a bottom.”"* We
suggest that a more assertive discovery regime is required to achieve both purposes
in complex product liability claims.' Yet, for reasons that are in part justified, there
is substantial resistance within the Japanese judicial system against expanding dis-
covery within the Code of Civil Procedure. As the Diet has recognized that defective
products have a deleterious impact on the general public and the national economy
alike and provided a remedy, it follows that in like manner the procedural means

to effectuate that remedy is also needed.

Our conclusion is that given a vigorous defense the likelihood of the plaintiff
obtaining the documents that will prove the defect is quite unlikely to the point of
near impossibility. We submit that without the documents as foundational evidence,
other efforts to identify the defect will be limited in usefulness. Consequently, our

plaintiff with a factually valid case will be less likely to obtain any remedy, much

nothing like res jpsa was codified in The Code of Civil Procedure, or in the new Product Liability Law of 1994.

" The statute identifies the interests of both individual citizens and the development of the national
economy, or industry, which can be in conflict. The Diet should determine how to balance these interests.

" Sir Winston Churchill, The Hinge of Fate, (Boston : Houghton Mifflin Company, 1950), Chapter |ll,
Penalties of Malaya p.92. Churchill as Prime Minister of Great Britain at the outbreak of World War Il made this
observation when he was told that Fortress Singapore, although superbly prepared for naval assault, had no
effective landward defenses. Thus, Singapore fell.

14

We are drawing a distinction between complex product liability claims and other types of litiga-

tion. It can be argued that current procedural practices may be sufficient in mundane tort and contract cases.
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less a full measure of damages. This result is directly contrary to the first purpose
of the 1994 Product Liability Law to provided justice for the injured person, and
cannot “contribute to the stabilization and improvement of the life of the citizens

and to the sound development of the national economy.”
Documents as the Foundation of Product Liability Litigation

Our study focuses primarily on the obtaining of documents from the
manufacturer that tend to prove that a product was defectively designed. In United
States litigation experience demonstrates without documents to serve as a “reality
check” interrogatory responses can be, and usually are, incomplete and misleading.
Pretrial depositions, unknown in Japan, are likewise ineffective without documents
and accurate interrogatory answers. Interrogatory answers are not the words of
the party, but rather the carefully crafted words of the responding party’s attorney,
thus they can be quite misleading.” In trial, original documents created by the
parties without the assistance of counsel can serve as the concrete foundation for
examination by the parties and the judge, which will strongly encourage the

witnesses to be more truthful and non-evasive.

Documents and contemporary records are essential to adequately prepare
a product liability case for trial. The oral testimony of witnesses, in particular
corporate officers, can be inherently unreliable without documents and records as
a foundation. Academics and legal professionals who are not involved in litigation
generally live in an “ivory tower” of legal theory, and do not fully grasp two essential
realities of litigation."® First is that being human, we are all prone to error and faulty
memories, thus the general doctrine that eyewitnesses can be unreliable, regardless
of their sincerity. The second is the simple and irreducible fact of human nature that

humans will often hide the truth, twist the truth, and not infrequently outright lie.

" American lawyers pride themselves on the ability to interpret and answer interrogatory questions
in such a manner as to avoid disclosing any relevant information. Japanese lawyers, many who have earned
LL.M. degrees in the United States, will not be slow in developing this lawyerly skill.

' In the United States, even though law professors are admitted to practice law it is unusual for

most law professors to have actually done so.
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Witnesses will misrepresent the truth or outright lie for a multitude of
reasons. They will do so to avoid embarrassment, to avoid liability, to falsely brag,
or whatever. In cases involving major corporations, executives may lie to protect
the corporation, to defend the public image of the corporation in order to maintain
its stock value and retain its customers, or to maintain personal credibility with
their board of directors. Corporate parties in particularly contentious litigation with
substantial financial exposure will not voluntarily disclose information that is harmful
to corporate interests, and it is equally inconceivable that a corporation will freely
hand over information that is beneficial to plaintiffs. In short, it is too much to expect
of human nature that the parties, or independent and non-interested witnesses
for that matter, will be upright and strictly honest. Documents created before the

onset of litigation will act to forestall this at times unconscious bias of witnesses.

In 2001, the Justice Reform Council made a number of recommendations for
a justice system to support Japan in the 21* century.'” In the preface, the Council
stated that the “fundamental philosophy” of the reform of the judicial system is
to define clearly “what we must do to transform both the spirit of the law and the
rule of law into the flesh and blood of this country, so that they become “the shape
of our country” and do “what is necessary to realize, in the true sense, respect for
individuals (Article 13 of the Constitution).”*® “Justice is expected to correct illegal
actions and to provide a remedy for injured persons’ rights in concrete cases.””
“The concept of the rule of law, most clearly appears in the fundamental nature
of the justice system” where “an impartial third party makes a decision based on

fair and clear legal rules and principles through fair procedures.”?

" The Justice System Reform Council, Recommendations of the Justice System Reform Council, For

a Justice System to Support Japan in the 21st Century, June 12, 2001, [online] Available from: https://japan.
kantei.go.jp/judiciary/2001/0612report.ntml [19 June 2021]

* Ibid.

¥ Ibid.

* Ibid.
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The Council made some pointed recommendations on evidence: “with
recard to litigation, the aim is to reduce the current duration of proceedings by
about half . . . with the intention that users can obtain proper, prompt and effective
remedies. For that purpose . . . the process to collect evidence shall be expanded.”?
“Examples of such measures to reinforce and speed up proceedings include...
expanded procedures for collection of evidence are expansion of the order to
produce documents and introduction of a system for interrogatories to the parties

concerned.”?
Document Production Process

Does the current Code of Civil Procedure meet these goals of the Justice
Reform Council? Article 219 states that the party seeking the production of the
document must request that the court order the production of the document.”
Article 220 identifies four situations where a party cannot refuse to produce the
document to the requesting party.” If the party refers to the document in the
litigation” if the requesting party has the right to inspect the document® if the
document was prepared for the benefit of the requesting party”’ and if the document
is not subject to several itemized exceptions.”® There are two relevant exceptions
to this study. The first exception is if the document was created for the use of the
possessor.” The second exception, referred to in section 220 (iv), is if the document

falls into a privilege cited in Article 196 that excludes trade secrets.”

' bid.
? bid.
Z Article 219 of MINJI SHOSHOHO (CODE OF CIVIL PROCEDURE) [MINSHOHO]
** |bid., article 220
® |bid., article 220
% |bid., article 220

7 bid., article 220

t 0
L
L
L
L
L

ii)
iii)

(

(

(

% |bid., article 220 (iv)

* Ibid., article 220 (iv)(d)
** Ibid., article 197 (iii)
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Article 221 sets forth the format of the Article 219 request to the judge to
order the production of the documents.” First, the plaintiff must identify in general
what the document indicates. ** Second, they will have to present a summary or
essence of the document.” In the event the plaintiff cannot adequately identify the
document or provide its summary, the plaintiff may provide such details as much as
possible to allow the responding party to do s0.>* This provision would require the
responding party to, in effect, assist the requesting party, which is highly unlikely.
Then, the plaintiff must identify who possesses the document.” The plaintiff must
state the facts that the document will prove.* Finally, the grounds for the duty to
produce the document.”” These requirements beg the question: how can a party

comply without seeing the documents?

The Code recognizes that this is a legitimate problem. As stated above,
Article 222 would allow the plaintiff to cite any particulars that would indicate
to the defendant the identity of the document, and the general contents of the
document.* In our opinion this provision is of little practical value, and expects
too much from human nature. Competent corporate counsel would be reluctant to
consider whatever information to be sufficient to enable them to respond. Even if
the judge could intervene, without the judge having knowledge of the corporation
and the nature of the corporate documents there is little possibility that the judge

could deem the information is enough and order the document to be produced.

In order to obtain some information from the opposing party as to the
documents, the requesting party would submit “inquires” pursuant to Article 163

to the opposing party. These inquiries could include questions that could satisfy

' bid., article 221

%2 bid., article 221

* bid., article 221 (i)
* Ibid., article 222 (1)
L ;
t

t

t

(i) (bunsho no hygji, L& DFRIR).
(
(
* Ibid., article 221 (iii)
(
(
(

ii) (bunsho no shushi, X&ZDBE).

% bid., article 221 (iv)
" bid., article 221 (v)
* Ibid., article 222 (1)
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the requirements for production in Article 221.* This addition to the Code was
intended, apparently, to be similar to interrogatories in the United States. However,

there are serious, if not fatal, defects.

The parties are under no compulsion by the court to answer the questions.
The answers are not under oath. Thus, accuracy may be questionable. Here, we are
compelled to remind the reader of the observations above regarding the human
tendency, to put it bluntly, not to tell the truth, the whole truth, and nothing but
the truth. Even with that said, the inquiries are subject to several limitations under
Article 163. Some of which are similar to some of the “objections” in American
practice when the party declines to answer the question. There are (i) when the
inquiry is not specific (vague, ambiguous or unintelligible)® (i) were the inquiry is
embarrassing or insulting (calls for irrelevant information not reasonably calculated
to lead to the discovery of admissible evidence)" (iii) where the inquiry has been
asked before (asked and answered)* (iv) the inquiry asks for an opinion (calls for
speculation)” and (v) responding to the inquiry would be time consuming and
expensive (unduly burdensome and vexatious). The final and, in our study, fatal
flaw is that Article 163 excludes information protected from disclosure under Arti-
cles 196 and 197.%

These may appear to be similar to the United States interrogatories but
are far weaker and subject to easy avoidance. Questions that may embarrass the
responding party, or confuses them or ask for an opinion can be refused. Inventive
defense counsel will have little difficulty in seeking shelter under those excuses.

Also, if responding to the inquiry is “expensive” that may act to avoid answering.

* Ibid., article 163

“ Ibid., article 163 (i)
“ Ibid., article 163 (ii)
“ Ibid., article 163 (iii)
“ Ibid., article 163 (iv)
“bid., article 163 (v)
® Ibid., article 163 (v)

12
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Excessive costs could almost always be pled as a reason not to respond because
in complex product liability cases it is frequently absolutely true. Finally, and this
is critical to our study, if the information is “privileged” as defined by Section 196
or 197, that will preclude responding. Article 197 (1)(3) provides that confidential
data and occupational, technical or trade secrets need not be disclosed.* These
provisions shielding trade, industrial secrets and documents for internal use are in
product liability cases the most mischievous privileges possible, because that is

precisely where the documents proving the defect will be found.
Exemptions to Production

The documents in our hypothetical will certainly fall into one or more of the
categories that will allow the defendant to decline to produce the documents. The
documents were without doubt “prepared exclusively for the use of the person in
possession . . .” and thus need not be produced.”’ In our hypothetical, the design,
manufacturing and marketing documents can legitimately be claimed to be prepared
for the benefit of the corporation. The same could be said about any crashworthy
tests where the automobile failed. That these documents would be considered as
prepared for the benefit of the manufacturer is confirmed in the seminal case of
Maeda v Fuji Bank.*® In Maeda, the plaintiff sought the production of the bank’s
“ringisho” which was the loan application documents. The Supreme Court held
that production of the ringisho was exempt in that it was an internal document as
defined by Section 220. Counsel for the defendant corporation would likely insist
that the design plans, the report concerning corporate knowledge of the defect,

and the crash test documents were intended for internal use.

The conclusive obstacle to our plaintiff in the hypothetical that would
prevent him from obtaining the design, manufacturing and crash-worthy tests is that

technical and professional secrets are not subject to production. The exclusions to

“ Ibid., article 196 (1)(3)
" Ibid., article 220 (4)(d)
® Saiko Saibansho [Sup. Ct. 2" Bench] Nov. 12, 1999, Heisei 11 (kyo) 1695 Hanrel JiHo [Hanu] 49.
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production listed in Article 220 (4)(d) references Section 197, including subsection
(3) that excludes “technical or professional secrets.”® In our hypothetical, the
automobile crash tests could, quite legitimately, be classed as trade or industrial
secrets. Case law indicates that such claims will be recognized as legitimate and
the documents need not be produced. In 2000 the Supreme Court agreed that
an electrical circuit diagram constituted a technical secret and was not subject to

production.”
Probability of Production

To answer our question as to the actual possibility of the critical documents
in our hypothetical product liability action in Japan, we think the most likely con-
clusion is that the defendant would not disclose the existence or the identity of
the documents. There is even less possibility that the defendant would actually
produce the critical documents. The reason is simple and quite convincing: the
critical documents will certainly be considered by the defendant as technical or
professional secrets, and intended for their own internal use. The Code provision
regarding technical and trade secrets, acting in concert with the internal use doc-
ument exception, will prevent the effective implementation of the 1994 Product
Liability Act. This cannot be considered unjust in the technical sense as the Code
of Civil Procedure gives the defendant the express right to withhold the information
in the documents and decline to produce the documents. Consequently, in our
hypothetical the plaintiff will likely not be able to prove the existence of the defect,
and will not be compensated for his damages. As a result, the other purpose of the
statute to promote the stability of society and the development of the economy
will not be achieved. In regard to complex product liability claims, the goals of the
Justice Reform Council have not been met. To paraphrase Sir Winston Churchill,
because of the current Code of Civil Procedure the 1994 Products Liability Act is a
“battleship without a bottom.”

“ Ibid., article 220 (4)(d), article 197 (3).
%0 Saiko Saibansho [Sup. Ct.] March 10, 2000, Hei 12, no. 20, 54 Sakd SasansHo Minai HANREISHO [MinsH] 1073.
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Expanding Discovery in Product Liability Cases

Japanese legal professionals are well aware of this seemingly intractable
problem with product liability and other complex cases as the Justice Reform Council
recommendations recognized. One obvious answer would be to expand the scope
of discovery within the Code of Civil Procedure to enable product liability plaintiffs
more options to identify and obtain critical documents. There is the possibility that
the Diet could amend the 1994 Act to achieve the two stated purposes of the Act,
without amending the Code of Civil Procedure itself.”* However, there is considerable
institutional opposition to broadening discovery, namely that discovery as in the
United States is not within the Roman based Civil Law Tradition, that any expansion
of current discovery will lead to much greater litication costs, and the possibility of

abuse that is supposedly a major problem in the United States.
Objections Founded on the Civil Law Tradition

Much opposition to more expansive discovery is derived from the adoption
of the German and French civil law tradition principles during the period Japan
modernized the legal system at the time of the Meiji Restoration. French and
German legal principles were in turn based on Roman law and legal procedure,
wherein discovery was absent. Let us first examine Roman law procedure, such

as it was.

The Roman law of damun iniuria datum (essentially a tort action) was
broad enough to include disputes that would have warranted discovery if the case
required. However, that does not appear to have occurred. In a simple case like
damage to persons or property we can safely assume that the elements of the
claim and assessment of the damage was pretty straightforward. An oxcart ran over
the plaintiff’s foot, the plaintiff fell in a well dug by the defendant, the parties got

drunk and into a fight, and so on. Such cases do not need much discovery.

*! If enacted, this proposal would be a kind of “trial run” which would enable the legal community

to evaluate the advisability of expanding discovery to general litigation procedure.

15
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After reviewing Roman law, we are compelled to conclude that there was
no systematic or even informal discovery scheme. Officials called Praetors accepted
the filing of a dispute and determined the applicable law.” Then the Praetor
selected an individual who had expertise or knowledge regarding the general nature
of the claim who would function as a fact-finding judsge, called the “ludex”. The
ludex was expected to discover the facts through personal inquiry in an inquisitional
manner much as the judges in Japan. The /ludex would conduct a kind of informal
discovery of the facts, and render his decision. This somewhat informal discovery
system appears to have functioned adequately, and, most importantly, it set
historical precedent restricting the power and authority to conduct discovery to the
ludex, a citizen appointed by the government. The judicial control of the litigation

in Japan fits comfortably within the Roman system of control by the /udex.

The absence of a discovery regime in Roman law cannot, however, provide
an entirely rational academic or practical basis for the rejection of more extensive
product liability discovery in Japan. The doctrine of strict products liability in the
United States developed in tandem with advances in manufacturing complex
products. The foundational products liability case was Greenman v Yuba Power
Products.” In Greenman, the nature of the defect was an improperly designed
retaining screw on a wood lathe that allowed the wood to fly off the lathe and
strike the plaintiff. Perhaps the best-known product liability case was the Ford Pin-
to, where the defective design on the fuel system caused the automobile to catch

fire in otherwise minor traffic accidents.” In Grimshaw, extensive discovery as to

*2 The Praetor in Republican Rome was an official elected by the senate to function as a magistrate

to administer the law. Under the Empire he served as an imperial administrator. There were not nearly as many
Praetors as one would expect, being only twelve under Augustus (27 BC to AD 14) and sixteen under Tiberius
(AD 14 to 37 AD). This may indicate that lawsuits were not all that common.
** Greenman v. Yuba Power Products, Inc., 59 Cal.2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (Cal.1963).
> See Grimshaw v. Ford, 119 Cal. App3d 757, 174 Cal. Rptr. 348 (1981). It should be noted that the
technical nature of the defect, that is the fuel tank being improperly positioned behind the rear axle, was not
uncommon with other automobile manufacturers. The lawsuit and ensuing publicity caused recalls of the

defective cars, and was instrumental in improving the designs of cars to be much safer.
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the defect was essential in the litigation. More importantly, the publication of the
Ford interoffice memoranda regarding the prior knowledge of the defect exerted a

powerful and continuing impact to this day in the development of safer automobiles.”

In Rome the most technically advanced objects were such objects as
aqueducts, apartment buildings and merchant ships. The failure of an aqueduct
could hardly generate an action against the state for obvious reasons. In regard to
apartments, the owner and builder as responsible parties was clear. As for ships,
maritime law developed in an independent manner that an experienced maritime
merchant ludex could deal with. The basic point is that without widespread consum-
er-unfriendly complex objects, there apparently was little need for discovery thus
the concept never developed. Given that the Romans were imminently practical,
if there was a need it is more than reasonable that they would have developed a
responsive doctrine that would have met the needs of Roman society. In Japan,
however, the Diet has determined the need for strict products liability, which is unlike
any Roman legal doctrine. The absence of any discovery in Roman law, therefore,
cannot be relied upon as justification for restricting discovery in Japanese product

liability cases.
Discovery Abuse

Abuse of discovery can be defined as any discovery proceeding not intended
to discover the truth but to force the opposing party to spend an inordinate amount
of time and expense, in order to get the opposing party to drop the action entirely,
to drop claims, or to “encourage” settlement.” The usual tactics are to propound
far too many interrogatories then the nature of the claim or defense justifies, request
for the production of voluminous records, propounding unnecessary requests for

admissions, conducting unnecessary and lengthy depositions, and about anything

* The interoffice memo was an estimation of the costs of all possible litigation and the cost to
recall and correct the defective design. The costs of recalling and correcting the defect were determined to be
greater than the costs of litigation, so Ford executives decided not to recall the automobiles.

* Another goal is to increase “billable hours.”
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that inventive counsel can think of. Abuse can also be in responding to requests to
produce by producing masses of unorganized documents, intentional destruction
of documents, intentional delay in answering interrogatories, and filing of multiple

protective orders.

Without being quite this direct, it seems an unstated fear amongst Japanese
legal professionals that if lawyers have more discovery power and responsibility,
they will abuse that power as freely as lawyers in the United States reputedly do.
There seems to be a general consensus amongst lawyers that discovery abuse is
rampant across the United States.”” This may not be the case. A 1975 study by
the Federal Judicial Center cited by Abraham Sofoer has some interesting data.”
In the city of Atlanta, Georgia, in some 2055 cases in 55% there were no discovery
disputes, and of those 73% were resolved with no difficulty. In the city of Chicago,
of some 2,569 cases in 62% there were no discovery disputes, and of those 72%

were amicably resolved.

The roots of discovery abuse may be found in the benchmark Supreme
Court case of Hickman v. Taylor, where the plaintiffs sought independent witness
statements gathered by the defendant’s counsel. The plaintiff had the ability to
interview the same witnesses, but presented no argument or proof that they could
not do so. Without these witness statements, the plaintiff claimed the defendant
could use the statements to “ambush” the plaintiff in the trial with surprise

testimony.” The request was denied as the statements were privileged attorney

*" See, e.g., Maurice Rosenberg, Warner King, Curbing Discovery Abuse in Civil Litigation: Enough is
Enough, BYU L. Rev. Vol 1981, Issue 3, 9-1-81; Richard W. Sherwood, Curbing Discovery Abuse: Sanctions under
the Federal Rules and California Code of Civil Procedure, Santa Clara L. Rev. Vol 21, Number 3 1-1-81; Abraham
Sofoer, Sanctioning Attorneys for Discovery Abuse under the New Federal Rules: on the Limited Utility of
Punishment. St. Joun’s L. Rev, Vol 59, Summer 1983, Number 4; John H. Beisner, Discovering a Better Way, the
Need for Effective Civil Discovery Reform, 60 Duke L.J. 547, (2010).

% Abraham Sofoer, Sanctioning Attorneys for Discovery Abuse under the New Federal Rules: on the
Limited Utility of Punishment. St. JoHn’s L. Rev, Vol 59, Summer 1983, Number 4, at 697, and footnote 67, citing
C. ELLINGTON, A STUDY OF SANCTIONS FOR Discovery Asuse, 17, (1979).

329 U.S. 495 (1947). Why the plaintiff did not interview the witness is not in the opinion.
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work product, but the court stated that it was “essential to proper litigation” for
the parties to obtain all the facts possible from the opposing party without violating
appropriate privileges.*” The court did not foresee this theoretical ideal to avoid the
unjust results of “trial by ambush” could lead to the extent of abuse that could
occur.® If the Hickman court thought that attorneys would exercise restraint in

seeking discovery, that notion was ill-founded.

Judges in the United States have the authority to firmly deal with discovery
abuse, if they elect to exercise that authority.”” In Waller v. United Parcel Service
the court prohibited the taking of duplicate depositions.”” In Frost v. Williams the
court restricted the extent of discovery to be proportional to the nature of the case.”
The court can impose monetary and procedural sanctions for violations as well.
In Hockey League v. Metropolitan Hockey Club the Supreme Court approved the
use of sanctions for both remedial purposes and as a deterrent.”” In Laclede Gas
v. Warnecke Corp. and Dependahl v. Flagstaff Brewing Corp. the court dismissed
a counterclaim for willful refusal to answer interrogatories.”® In Malautea v. Suzuki
Motors, Inc., the defendant refused to produce documents that showed knowledge
of a deadly defect, and the defendants were ordered to pay $5,000.00, and the
attorneys were ordered to pay $500.00.° In Kane v. The Grande Holdings, Ltd., a
party submitted a massive amount of documents in complete disorder, and was
assessed $75,000.00 in costs for the opposing party to organized the documents.*

Monetary sanctions were quite remarkable in what is known as the Du Pont Benlate

% Ibid., 507. The court did indicate that there were limits to discovery without elaboration.

' Hickman is a cautionary tale for the Japanese system in the event discovery is expanded in product
liability cases, and for litigation in general.

** FRCP 26.

® 87 F.R.D. 360 (E.D. Pa. 1980).

* 46 F.R.D. 484 (D. Md. 1969).

% 427 U.S. 639 (1976). Confirmed in Roadway Express, Inc. v. Piper, 477 U.S. 752, 764-65, (1980).

* 604 F2d 561, 566 (8" Cir, 1979); 84 F.R.D. 416 (E.D. Mo. 1979).

" 987 F2d 1536 (1993).

% 198 Cal. App. 4" 1476, 130 C. Rptr. 3rd 751 (2001).
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files or The Bush Ranch Litigation, regarding a weed killer chemical that was im-
properly marketed.” Counsel conspired with the defendant to withhold documents
subject to court order, and counsel lied to the judge about the existence of the
documents. Some $13,687,675.06 to pay for the plaintiff’s costs were ordered, as

well as over $100,000.00 in sanctions.”

Abuse can occur when a party complies with discovery requests so inade-
quately so as to render the responses meaningless. One common answer is that
“discovery is continuing” (whether it is or not) so disclosure cannot be made at the
time the answers are submitted to the opposing party. This can be seen as either
the “art” of pretrial litigation, or simple obstruction of the process commonly called
“hiding the ball” until the last possible moment. The result is that the opposing
party must bring a “Motion to Compel” before the judge, requesting that the judge
issue an affirmative order to the obstinate party. Continued refusal to respond can
result in a default judgment, the party’s defenses or claims being case being dis-
missed, costs of the motions, exclusion of evidence, holding the non-responding
party and their lawyer in contempt, or any other relief that the judge deems just and
appropriate.” In contrast to the federal rules, the current Japanese code provides
for no such draconian sanctions, sanctions which will in the end usually succeed

in compelling the responding party to respond properly to the discovery requests.

Commentators in the United States agree that a key issue in curbing discov-

ery abuse could be the intervention of the trial judge.”” However, the courts seem

% In re: E.I. Du Pont de Memours & Co, v. The Bush Ranch, et al., Number 95-9059 (1996).

® The sanctions were overturned on the basis that they were in reality punitive in nature, and not
a civil sanction.

™ This process takes time, as the moving party must upon the other party’s refusal to respond to
the order seek an “order to show cause” why the responding party should not be held in contempt of court,
which results in another hearing.
? Maurice Rosenberg, Warner King, CursiNg Discovery Asust IN CiviL LiTicaTion: ENouGH 1s EnouaH Brigham
Young University Law Review Vol 1981, Issue 3, 9-1-81,

John H. Beisner, DiscoveriNG A BETTER Way, THE Neep For ErrecTive CiviL Discovery Rerorm, 60 Duke L.J. 547,

(2010), Dominick W. Savaiano, Excessive Discovery IN FEDERAL AND ILLiNois CourTs: A Tool oF HarassmenT anp Detay? Loyola

20



MIEAINYNUIY PRINTUUNTIN R U 39 atiun 3 : ngedneu 2564

reluctant to do so. First, there are legitimate Constitutional issue of due process
if sanctions go too far. In People ex. rel. General Motors Corp. v. Bua a 1961 a
defectively designed model Corvair automobile caused an accident. ” The plain-
tiff requested voluminous records on the design manufacturing and testing of all
Corvair automobile models from 1962 through 1965, to which defendant failed to
comply as irrelevant. The plaintiff moved to hold GM in contempt and for default
judgment. Defendant filed a writ of mandamus for review. In granting review, the
Ilinois Supreme Court held that sanctions were improper as there was no finding
that the records were relevant, and to do so would constitute a deprivation of
constitutional rights of due process.” Second, although the United States Supreme
Court in Hockey League v. Metropolitan Hockey Club™ approved of sanctions as
deterrence, there is the question of at what point will deterrent sanctions against
the client and the attorney become criminal sanctions. In that situation, constitu-

tional criminal rights of due process would apply.”

Most discovery abuse is directly attributable to the unethically aggressive
behavior of some American attorneys that violates their “duty of loyalty to the
‘procedures and institutions’ the adversarial system is intended to serve.”" This
violation of the attorney’s primary obligation to the judicial system they are sworn
to uphold can subject the attorney to professional state Bar discipline and ignominy,
which in the final analysis may be the best solution to discovery abuse.” Several

state Bars have imposed discipline for giving false information to the court regarding

University of Chicago Law Journal, Vol 11, Issue 4 Summer Discovery Symposium, 1980. “A major cause of abuse
is the lack of judicial intervention in the discovery process.” p.816.

37 11.2d 180, 226 N.E.2d 6 (1967).
™ See Karl W. Kristoff, PEOPLE EX.REL., GENERAL MOTORS v BUA: DISCOVERY SANCTIONS-THE PROBLEM OF OVERKILL, 1.J.
MaRSHALL J. or Prac. & Pro. 325 (1968), The John Marshall L. Rev. Volume 1, Issue 2 (1968).

427 US. 639 (1976). Confirmed in Roadway Express, Inc. v. Piper, 477 U.S. 752, 764-65, (1980).

6 See Rosenberg, supra note (77) p.583.

" Mancia v. Mayform Textile Servs. Co, 253 F.R.D. 354, 362, 363, (C. Md. 2018). The attorney filed
“boilerplate” form interrogatories and submitted evasive answers for the purpose of overwhelming the opponent.

™ In re Abbott, 925 A2d 482 488 (Del. 2007).
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discovery requests,” counseling a client to destroy evidence,” suppressing evidence
or failing to produce documents,®" obstructing the opposing party’s access to evi-

dence,* and submitting false or altered documents.®’

The author believes that some aspects of the nature of the American legal
profession are such that this abuse came to be in the first place, and is too often
tolerated.” The ethical obligation of “zealously” representing the client is used as
an excuse for all kinds of excesses, forgetting that the advocacy must be within the
bounds of social decency as well as the law. Observing some attorneys misbehav-
ing in depositions, and at times in court, can be like watching immature children
fishting in a grade school playground hurling insults at each other. Some of this
bravado is to impress the client, some to try and intimidate opposing counsel and
adverse witnesses, and some just because of the attorney’s enjoyment of the fight
for the personal satisfaction of the fight itself. These attorneys have a tendency to
internalize their client’s case and make it their own, and forget that they can only

play the cards the client holds and cannot “stack the deck” by unethical behavior.

The reasons for this are beyond the scope of this paper, but we can pos-
tulate that it may partly be that there are too many attorneys in the United States
chasing too few clients. Many lawyers in the United States come to the Bar not
because of any deep interest or commitment to the law but simply because it is a

business that had, at least at one time, the promise of financial stability and some

” In re vy 374 P.3d 374 (Alaska 2016), The Florida Bar v. Whitney, 132 So.3d .1095 (FL 2013), The
Florida Bar v Budnitz, 690 So.2d 1239 (FL. 1997) disbarment for false statement to grand jury.

 Attorney Grievance Com’m v. White, 354 Md. 346, 731 A2d 447 (1999).

8 In re Eisenstein 485 S.W. 3d 759 (Mo. 2016), Sullins v. State Bar, 15 Cal.3d 609, 125 Cal. Rptr. 471,
542 P.3d 631 (1975).

8 Matter of Geisler, 614 N.E.2d 939 (Ind. 1993), In re Discipline of Turnow, 835 S.D. 61, 835 N.W. 2d
912 (2013), The Florida Bar v. Whitney, 132 So.3d .1095 (FL 2013).

® In re Disciplinary Action Against McDonald, 2000 ND 87, 609 N.W.2d 418 (N.D. 2000), Disciplinary
Counsel v. Neirmayer, 119 Ohio St. 3 99, 2008-Ohio-3824, 892 N.E. 2d 434(2008).

% The following critique is based on the author’s own experience as a trial lawyer and discussions

with other lawyers and law professors.
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degree of social prestige. The graduates of second rate law schools that have an
abysmally low Bar passage rate (top tier law schools have pass rates above 85%,
whereas some of these lower tier schools may have a 5% or lower pass rate) put
further pressure on the quality of the Bar.*” The practice of law is supposed to be
a “learned profession” but many attorneys see the practice as merely a profession
like any other business. Financial sanctions imposed by the courts for misbehavior

are seen as just a cost of doing business, which the client will in the end reimburse.®

State Bar discipline, on the other hand, if imposed, can act to deter discovery
abuse, if the Bar deems that the misbehavior was serious enough. Deterrence can
be in the form of admonitions and public censure, with the possibility temporary
or permanent disbarment. Even the lowest level of bar discipline, admonitions and
censure, will likely result in lost clients and dismissal from the attorney’s law firm.
Disbarment, suspended or temporary, will certainly result in the attorney being un-
employed, as well as embarrassment within the legal community. Even the lowest
level of discipline would also act to prevent the attorney’s future employment in
major law firms or corporations. However, this remedy is not widely used as state
Bars will only take action if a particularly irate opposing counsel or annoyed judge

files a grievance with the state Bar.
2004 Changes to the Japanese Bar

As a consequence of the 2004 changes to the Japanese Bar, the Bar may
have inadvertently introduced into the legal system what the author believes is
one of the fundamental reasons for the corruption of the American Bar: the excess
number of lawyers. The goal of the 2004 changes to the Japanese Bar examination

was to increase the number of lawyers, supposedly to provide more available legal

% California has particularly lax standards for state (not ABA) accredited law schools, most of which
fail within a few years of operation. For graduates of these law schools it is not uncommon to fail the Bar over
twenty (20) times.

% Many retainer agreements provide for this reimbursement.
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services outside of the major metropolitan centers.®” The 2001 Justice System Re-
form Council recommended that by the year 2004 there should be 1,500 new bar
admission, with that number increased to 3,000 per year by the year 2020.% Data
from the Japanese Federation of Bar Associations indicate that in 2006 new Bar ad-
missions were 1,009, increasing to a peak of 2,044 in 2012, and steadily declined to
1,253in 2017.% Bar membership increased from 22,021 in 2006 to 38,980 in 2017.”

Even though the projected increase in the Japanese Bar did not material-
ize, the damage to the legal profession might have been done. In a 2016 article
by Mitsuru Obe in the Wall Street Journal entitled, “Japanese lawyers can’t make
case for why they are needed in low litigation climate” Obe notes that the civil
claims have not increased “in decades”, that the crime rate is falling, and as a result
lawyers are losing income.”* Moreover, he quotes Kozo Fuijita, a former president
of the Hiroshima High Court, that “Fewer people and especially fewer high quality
people, are coming to the legal profession. This is a very serious problem.” This
observation mirrors to a certain extent the situation in the United States regarding
many American attorneys who regard the law merely as a means of livelihood and

not a “learned profession”.

This recent development in Japan may give rise to a more competitive

attitude that could result in Japanese lawyers more aggressive in attracting and

¥ Recommendations of the Justice System Reform Council - For a Justice System to Support Japan

in the 21st Century - June 12, 2001, The Justice System Reform Council, p.12: “In order to achieve the above
roles in the 21st century, the existence of a larger stock of legal professionals, sharing the concept of the rule
of law.” And “. . . the necessity to redress the imbalance in lawyer population across geographical regions,
referring to the “zero-one regions” with regions with one lawyer or no lawyer at all. p.51.

% Ibid., p.14.

¥ White Paper on Attorneys, 2017, Japan Federation of Bar Associations, p.12.

* Ibid., p.17.

' Mitsuru Obe, “Japanese lawyers can’t make case for why they are needed in low litigation
climate,” (The Wall Street Journal, April 3, 2016). Obe also refers to the lack of discovery, “so it is difficult for

people suing a corporation to find incriminating evidence.”
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retaining clients as lawyers in the United States.”” If so, unless there are other insti-
tutional restraints, the possibility of improper behavior, including discovery abuse if
wider discovery is allowed, may well increase. From a cultural viewpoint, it seems
unlikely that Japanese attorneys would intentionally disobey direct court orders
as occasionally happens in the United States. As we noted above, the disobedi-
ence of court orders (with the excuse of zealous representation) in the United
States really only results in rather modest financial sanctions. Even Bar discipline
for violating court orders in regard to discovery or other matters, although in the
end effective in that it can result in the removal of the attorney from practice, is
not really all that effective in that so few grievances for disobeying court orders
(contempt) are filed. For the year 2015 in California, out of an attorney population
of about 270,000, there were 15,796 grievances, with 421 disbarments.” The vast
majority of grievances concern financial improprieties, with less than 6% contempt

or disobedience of judicial orders.”

A review of Bar data in the 2017 White Paper on Attorneys published by
the Japanese Federation of Bar Associations indicates that although the number of
lawsuits initiated from 2006 to 20010 represented a sharp increase from approxi-
mately 143,000 to 212,000 cases, the number dropped to what appears to be the
statistical standard of 148,000 in the year 2015.” Attorneys were involved in about
75% to 80% of the cases. This tells us is that Obe and Judge Fujita may well be
correct: there is a growing number of attorneys but no commensurate growth in
the litigation rate. Of importance to this study is the Bar discipline data. We can
observe that the numbers of grievances have risen since 2006 at 1,367 to 2012 at

3,890, and leveling off at that level to 3,480 in the year 2016. Bar sanctions have

2 We note that many Japanese lawyers are obtaining LL.M. degrees in American law schools and

cannot avoid being exposed to this behavior.

 California State Bar Office of the Executive Director, Annual Disciplinary Report of the State Bar
of California, April 30, 2016.

94

Ibid., p.19. The actual percentage is not given, but a chart roughly indicates this amount.

> White Paper, supra note 94 p.50.
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increased likewise: admonitions rose from 31 to 60, suspensions from 33 to 49, but
disbarments were quite rarely imposed, only 3 in 2006, 5 in 2011, 6 in 2014, and 4
in the year 2016. If the Code of Civil Procedure or the Product Liability Act included
sanctions for discovery abuse, this data does not indicate that the Japanese Bar
would be any more likely than the state Bars in the United States to be assertive

in disciplining abusive attorneys.

Publication of the names of attorneys who have been disciplined by the
Japanese Bar for discovery abuse may well be in itself an effective deterrence. In
a recent article on the effect of the increase of lawyers in Japan on Bar discipline,
Prof. Kyoko Ishida cites a revealing interview regarding the deterrent impact of Bar

discipline.

Public notice of disciplinary decisions in the JFBA journal has a tremendous
impact on lawyers. Every month they read that part first. Everyone thinks it is a
shame to have his/her name published in such a way. Lawyers also learn what

particular types of conduct can be subject to discipline through this public notice.”

Applying the consensus in the United States that the key to controlling dis-
covery abuse is the intervention of the judge, we should consider if this would be
possible in Japan. On one hand, it is said that the caseload of the judges is quite
heavy, and that additional responsibly for sanctioning the lawyers would only add
to the burdens of the judge. On the other hand, if the Product Liability Act relieved
the judges of some of the discovery duties with the judge becoming involved only
if there are discovery disputes, this might result in freeing up more of the judge’s
time. However, human experience indicates that simple exhortation by the judge
may not be sufficient to encourage the attorneys to avoid abusing discovery. To

accomplish this the judge may have to be given the power to hold the attorney in

% Kyoko Ishida, Detriment or refinement? Impacts of an increasing number of lawyers on the lawyer
discipline system in Japan, INT’L J. LecaL. Pror., 10, published online 11 May 2017, DOI:10.1080/09695958.207.1
324557. In the author’s experience, this is what happens in the United States: attorneys will first read the list

of disciplined attorneys, looking for anyone they know.
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contempt of court, and to assess meaningful sanctions against the attorney. If the
judges can hold the attorney in contempt, this contempt order could then be the
basis for effective bar discipline.”” The concerted action of both the Bar and the
bench would in our view be an effective means to deter discovery abuse in both

Japan and the United States.
Conclusion

Technical design and testing and marketing documents that are in the con-
trol and possession of the defendant are critical to the plaintiff’s prosecution of a
complex product liability claim. We believe that some degree of modification of
the current document discovery process in product liability actions is essential to
achieve the stated goal as set forth in the 1994 Product Liability Act of individual
justice to the injured person, and the concurrent goals of stabilization of the lives
of the public and the advancement of the national economy. However, although
the current Code of Civil Procedure Sections 219 et. seq. in theory grant the plaintiff
the right to obtain documents from the defendant, the documents will most likely

never be produced or put into evidence.

The defendant will object to the identification and production of any doc-
uments that were drafted for internal use of the defendant under 220 (4)(d), and
will object to the production of any documents that contain trade or professional
secrets under 197 (3). It goes without saying that the critical documents that would
prove the existence of the defect in design, manufacturing and marketing would,

quite correctly, fall into one or both of these categories.

It appears that to enable the 1994 Act to succeed, some expansion of doc-
ument discovery ought to be undertaken. Amending the Code of Civil Procedure to

allow wider discovery in general litigation might be excessive and have a deleterious

*" The grounds for Bar discipline are somewhat general, but would doubtless include contempt of

court. The Attorney Act Section 56 includes behaving in a manner that damages the reputation of the Bar or
behaves in a manner that impairs the attorney of the integrity of the Bar. Attorney Law [Law No. 205 of June
10, 1949].
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impact. However, recognizing the specific need for documents in the possession of
the defendant, production in product liability cases, consideration could be given
to amending the 1994 Product Liability Act to provide for wider document discov-
ery. We would suggest that the amendments in the Product Liability Act include
the following. First, the strict requirements in section 221 regarding the identifica-
tion and description of the requested documents should be relaxed to enable a
general request for information. As for the “Inquiries” the provisions in Section
163 (iv) in reference to privileged information under Articles 197 could be revised
allowing discovery of industrial secrets. Article 220 (4)(d) regarding the exclusion for
documents intended for internal use would not be exempt from production. The
trade secrets exclusion in Article 197 (3) should be removed or restructured to give
the judge the authority to issue protective orders regarding safeguarding legitimate
trade and industrial secrets. The Act should give the judge the authority to impose
severe sanctions against both the client and the attorney to ensure enforcement
of the protective order. In summary, the Product Liability Law should remove or
significantly modify the impediments of the internal use and industrial and trade

secrets exception to production.

The possibility of potential abuse if discovery is expanded is a serious issue
which must be given considerable thought. Although not as pervasive in the Unit-
ed States as commonly believed, it does reflect poorly on Unites States litigation.
Control of discovery abuse in the United States cannot be said to be much of a
success. Even though American judges have considerable contempt power and can
order financial sanctions against both the abusing attorneys and their clients, this
does not appear to be as effective as it should. Although the state Bar associations
can, and on occasion will, discipline an abusive attorney with sanctions including

disbarment for repeated violations of court orders, state Bar discipline is quite rare.

In the event amendment of the 1994 Act to include wider discovery is
considered, the lessons of United States discovery abuse could be instructive. Any

amendment of the 1994 Act expanding discovery could give judges the power and
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authority to impose significant civil sanctions and contempt citations against an
abusive attorney. The Japanese Bar could be more assertive and pursue disciplinary
action on attorneys who have been cited for contempt for discovery abuse. As
Ishida’s research implies, the potential of being held in contempt by a judge and
then being disciplined by the Bar might well be an effective deterrent to discovery
abuse. As in the United States, an effective combination of active judicial interven-

tion and Bar discipline should act to prevent discovery abuse.

A carefully thought through amendment to the 1994 Product Liability Act
providing for more effective production of documents to place on the Scales of
Justice should materially enhance the Act’s purpose of rendering justice to the
injured victim. Doing so will thereby promote the wider goal of stabilizing and im-
proving the life of the citizens and contributing to the sound development of the

national economy.
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Abstract

This article aims to study the concept of human dignity protection of
the elderly under the Constitution of the Kingdom of Thailand. The study found
that the Constitution of the Kingdom of Thailand recognizes human dignity as
a fundamental value which is implicated with exercising of all state power. As an
aging society, providing welfare for the elder is an important agenda for the state
to pass laws, policies, plans, as well as measures. Yet, in order to do so, the state
should take into account the concept of human dignity of the elder which is

certified by the Constitution.

Keywords: Human Dignity, Elderly Person, The Constitution of the Kingdom of
Thailand
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Abstract

Since 2020, around the world has faced a viral pandemic, the COVID-19,
and it caused tremendous damage to people’s lives and the economy, especially
in the United States. They have gotten the number one death record. Because of
the outbreak, hate crime against Chinese or Asians in the United States has raised
145 percent as they were viewed as the source of the virus. This has led to various
types of harm such as physical harms and verbal abuses. Even in the United States,
hate crime laws have enforced both the national and state level, it still has not
been enough to deal with hate crime during the pandemic. Therefore, the Congress
has passed the COVID-19Hate Crime Act to specifically address hate crimes during
the COVID-19pandemic. The aforementioned law gives government agencies the
power to collect information, to educate and to organize a program to change the

behavior of offenders.

Keywords : Hate Crime, Asian, COVID-19, Coronavirus
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"' CONGRESS.gov, “S.909 — 111th Congress (2009-2010),” [online] Available from : https:/www.
congress.gov/bill/111th-congress/senate-bill/909/text [6 June 2021]
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3 “§ 249. Hate crime acts

“(a) In General.—

“(1) OFFENSES INVOLVING ACTUAL OR PERCEIVED RACE, COLOR, RELIGION, OR NATIONAL ORIGIN.—
Whoever, whether or not acting under color of law, willfully causes bodily injury to any person or, through
the use of fire, a firearm, a dangerous weapon, or an explosive or incendiary device, attempts to cause bodily
injury to any person, because of the actual or perceived race, color, religion, or national origin of any person—

“(A) shall be imprisoned not more than 10 years, fined in accordance with this title, or both; and

“(B) shall be imprisoned for any term of years or for life, fined in accordance with this title,
or both, if—

“(i) death results from the offense; or
“(ii) the offense includes kidnapping or an attempt to kidnap, aggravated sexual abuse or
an attempt to commit aggravated sexual abuse, or an attempt to kill.
“(2) OFFENSES INVOLVING ACTUAL OR PERCEIVED RELIGION, NATIONAL ORIGIN, GENDER, SEXUAL
ORIENTATION, GENDER IDENTITY, OR DISABILITY.—

“(A) IN GENERAL.—Whoever, whether or not acting under color of law, in any circumstance
described in subparagraph (B) or paragraph (3), willfully causes bodily injury to any person or, through the use
of fire, a firearm, a dangerous weapon, or an explosive or incendiary device, attempts to cause bodily injury
to any person, because of the actual or perceived religion, national origin, gender, sexual orientation, gender
identity or disability of any person—

“(i) shall be imprisoned not more than 10 years, fined in accordance with this title, or
both; and
“(ii) shall be imprisoned for any term of years or for life, fined in accordance with this
title, or both, if—
“(I) death results from the offense; or
“(Il) the offense includes kidnapping or an attempt to kidnap, aggravated sexual abuse
or an attempt to commit aggravated sexual abuse, or an attempt to kill.

“(B) CIRCUMSTANCES DESCRIBED.—For purposes of subparagraph (A), the circumstances

described in this subparagraph are that—
“(i) the conduct described in subparagraph (A) occurs during the course of, or as the result
of, the travel of the defendant or the victim—
“(I) across a State line or national border; or
“(I1) using a channel, facility, or instrumentality of interstate or foreign commerce;
“(ii) the defendant uses a channel, facility, or instrumentality of interstate or foreign com-
merce in connection with the conduct described in subparagraph (A);
“(iii) in connection with the conduct described in subparagraph (A), the defendant employs
a firearm, dangerous weapon, explosive or incendiary device, or other weapon that has traveled in interstate
or foreign commerce; or

“(iv) the conduct described in subparagraph (A)—
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“(I) interferes with commercial or other economic activity in which the victim is
engaged at the time of the conduct; or
“(Il) otherwise affects interstate or foreign commerce.

“(3) OFFENSES OCCURRING IN THE SPECIAL MARITIME OR TERRITORIAL JURISDICTION OF THE UNITED
STATES.—Whoever, within the special maritime or territorial jurisdiction of the United States, commits an
offense described in paragraph (1) or (2) shall be subject to the same penalties as prescribed in those paragraphs.

' SEC. 10. RULE OF CONSTRUCTION.

For purposes of construing this Act and the amendments made by this Act the following shall apply:

(1) RELEVANT EVIDENCE.—Courts may consider relevant evidence of speech, beliefs, or expressive
conduct to the extent that such evidence is offered to prove an element of a charged offense or is otherwise
admissible under the Federal Rules of Evidence. Nothing in this Act is intended to affect the existing rules of
evidence.

(2) VIOLENT ACTS.—This Act applies to violent acts motivated by actual or perceived race, color,
religion, national origin, gender, sexual orientation, gender identity or disability of a victim.

(3) CONSTITUTIONAL PROTECTIONS.—Nothing in this Act shall be construed to prohibit any
constitutionally protected speech, expressive conduct or activities (regardless of whether compelled by, or
central to, a system of religious belief), including the exercise of religion protected by the First Amendment and
peaceful picketing or demonstration. The Constitution does not protect speech, conduct or activities consisting
of planning for, conspiring to commit, or committing an act of violence.

(4) FREE EXPRESSION.—Nothing in this Act shall be construed to allow prosecution based solely
upon an individual’s expression of racial, religious, political, or other beliefs or solely upon an individual’s

membership in a group advocating or espousing such beliefs.
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5 Gerstenfeld. P., HATE CRIMES Causes, Controls, and Controversies,ded.(California: SAGE Publi-
cation, 2018), p 57.
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6 Facts and Details. 2017, “ASIAN PHYSICAL CHARACTERISTICS,” [online] Available from : http://
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v CONGRESS.gov. 2021. 5.937 — 117th Congress (2021-2022).
** Ibid.
" SEC. 2. FINDINGS.

Congress finds the following:

(1) Following the spread of COVID-19 in 2020, there has been a dramatic increase in hate crimes
and violence against Asian-Americans and Pacific Islanders.

(2) According to a recent report, there were nearly 3,800 reported cases of anti-Asian discrimination
and incidents related to COVID-19 between March 19, 2020, and February 28, 2021, in all 50 States and the
District of Columbia.

(3) During this time frame, race has been cited as the primary reason for discrimination, making
up over 90 percent of incidents, and the United States condemns and denounces any and all anti-Asian and
Pacific Islander sentiment in any form.

(4) Roughly 36 percent of these incidents took place at a business and more than 2,000,000
Asian-American businesses have contributed to the diverse fabric of American life.

(5) More than 1,900,000 Asian-American and Pacific Islander older adults, particularly those older
adults who are recent immigrants or have limited English proficiency, may face even greater challenges in

dealing with the COVID-19 pandemic, including discrimination, economic insecurity, and language isolation.
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** CONGRESS.gov. 2021. S.937 — 117th Congress (2021-2022).
' SEC. 4. GUIDANCE.
(a) Guidance For Law Enforcement Agencies.—The Attorney General shall issue guidance for
State, local, and Tribal law enforcement agencies, pursuant to this Act and other applicable law, on how to—
(1) establish online reporting of hate crimes or incidents, and to have online reporting that is
equally effective for people with disabilities as for people without disabilities available in multiple languages
as determined by the Attorney General;
(2) collect data disaggregated by the protected characteristics described in section 249 of title
18, United States Code; and
(3) expand public education campaigns aimed at raising awareness of hate crimes and reaching
victims, that are equally effective for people with disabilities as for people without disabilities.
(b) Guidance Relating To COVID-19 Pandemic.—The Attorney General and the Secretary of Health
and Human Services, in coordination with the COVID-19 Health Equity Task Force and community-based

organizations, shall issue guidance aimed at raising awareness of hate crimes during the COVID-19 pandemic.
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% (e) Grants For State-Run Hate Crime Hotlines.—

(1) GRANTS AUTHORIZED.—
(A) IN GENERAL.—The Attorney General shall make grants to States to create State-run hate
crime reporting hotlines.
(B) GRANT PERIOD.—A grant made under subparagraph (A) shall be for a period of not more
than 5 years.
(2) HOTLINE REQUIREMENTS.—A State shall ensure, with respect to a hotline funded by a grant
under paragraph (1), that—
(A) the hotline directs individuals to—
(i) law enforcement if appropriate; and
(i) local support services;
(B) any personally identifiable information that an individual provides to an agency of the State
through the hotline is not directly or indirectly disclosed, without the consent of the individual, to—
(i) any other agency of that State;
(i) any other State;
(iii) the Federal Government; or
(iv) any other person or entity;
(O) the staff members who operate the hotline are trained to be knowledgeable about—
(i) applicable Federal, State, and local hate crime laws; and
(i) local law enforcement resources and applicable local support services; and
(D) the hotline is accessible to—
(i) individuals with limited English proficiency, where appropriate; and
(i) individuals with disabilities.
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? (h) Alternative Sentencing.—Section 249 of title 18, United States Code, is amended by adding
at the end the following:

“(e) Supervised Release.—If a court includes, as a part of a sentence of imprisonment imposed
for a violation of subsection (a), a requirement that the defendant be placed on a term of supervised release
after imprisonment under section 3583, the court may order, as an explicit condition of supervised release,
that the defendant undertake educational classes or community service directly related to the community

harmed by the defendant’s offense.”.
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Abstract

The purpose of this study is to suggest measures to enhance the protec-
tion of Third- Party Access (TPA) rights of non-grid power producers, that has been
certified in Section 80 of the Energy Industry Act, B.E. 2550 (2007). The study from
World Bank papers found that merely the Third-Party Access (TPA) provisions are
not adequate to promote the competition in the electricity industry. In parallel,
the provisions might not support electricity generation from renewable energy
as recognised internationally. Separation of ownership in the electricity network
from the Electricity Generating Authority of Thailand (EGAT) is one of the measures
utilised to promote the competition in the electricity industry. Apart from estab-
lishing @ multi-buyer model, the study showed that such an approach could allow
private individuals to bid for a license to grant the right to be a network operator
under the Energy Regulatory Commission (ERC) supervision as regulator authority.
The paradigm will enable the state to benefit from revenues in the auction of
network management licenses. Simultaneously, the regime reduces the regulatory
burden of the Energy Regulatory Commission (ERC) through a market mechanism that
the licensee must manage the network cost-efficiently to get the most profitable
outcome. The network regulations, in addition, are required to provides additional
benefits if different objectives could be achieved, such as encouraging generators
from renewable energy and vice versa. Network administrators may be responsible
for a penalty in such a situation. The regime aims to motivate network operators
to achieve additional environmental objectives and other aspects that can be

determined using the most cost-effective manner.

Keywords: Energy Industry Act 2007, Third Party Access (TPA), Energy
Regulatory Commission (ERC), Renewable Energy, Competition,

Incentive regulation
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Abstract

The conflict of laws on pre-contractual liability is an important issue.
Especially, in the current situation in which the negotiation process between
the parties before a contract is concluded involving the law of many countries.
Therefore, when damage is occurred by the act of either party in the negotiation
process. The conflict-of-laws rules play a significant role as an instrument for
ascertaining the law applicable to pre-contractual liability. However, it is not easy
to apply the choice-of-law rules with pre-contractual liability, because each country
classifies different legal characteristics of pre-contractual liability. As a result,
the choice-of-law rules are differently determined by the law applicable to pre-

contractual liability.

Keywords: Pre-contractual Liability, Conflict of Laws, Foreign Element

106



MIEAINYNUIY PRINTUUNTIN R U 39 atiun 3 : ngedneu 2564

1. UNUI

nanAUSURANBUAYQYT (pre-contractual liability) mamunummam%’%’ﬂﬁ’u

y
=

Tudod - ‘culpa in contrahendo” hy LﬂwaﬂﬂgumsamﬂmwLwﬂmumiwwmwma
smnaAmsTei 19' fadundnnguneiinseguuiugiuresnandi deldfinadig
ﬂizmumimmsamdummmmamwusmam&yw (quasi-contractual relationship) Tu
seuhsansdiEnedailguihfivetlusuiiazdesendorusiinss St sustinluvheiian
udrnssntuerlivszauanudnsaiang? mﬂuﬁaﬁmﬂ@;ﬂiaﬁﬁLasmclwim'hwﬁﬂﬁ
nszvhnsle o sufumelvignsaidndendafedldsuanudsme wu nmsenidnusessiu
mswsateglifivnduaunis wionszvinnisiagliaase (bad faith) Sudumeliiliansnse
ﬁﬂlﬂﬁﬂmﬁmﬁﬁmmé’m@ﬂﬁ dhefildneliAinanudsmetonasfesdanusuiisluaiy
Lﬁwwmiudwﬁ?wia@:mai%ﬂﬁwuﬁqLLﬁdwé’mwsﬁﬂajLﬁms‘ﬁuﬁmﬁ
Lﬁaﬁmimmé’ﬂmm%’uﬁmdaué’fgzgﬂuu%weuamgLﬂmsﬁ'j’]é’aamssﬁ’mﬁ’w,l,m
nwane (conflict of laws rules) 5 Tnefluilgtumeenuasafutmisdumelulas
nsfnsiodeans nisaNuANYuds Uszneufuilanldiadidgauisanslinsuuay
(globalization) Jadesine o wanillddwaseraiideddysonszurunislunisiasanite
vhdnya lFnsruiunmansaiudldsiaveuanogudianiznielufuuauuesislagg
vilausiiiessgifion vseddnegusianzgiasniddymiiortudnsely Tumanseiy
unseuInnsaslunsyhdygenadesissiutudemaaseivilinnsesnnaiedu
IS iTleadusznausnsuszma (foreign element) WU FlasavierdiiAsadoslu
nszUILMIRINTEYALAN1sTY Alasaniiglidnun (domicile) iodudiey (habitual
residence) Tuaneefu mssnldiaatulussusana viensvuiunsasaldiinty

' Dario Moura Vicente, “Culpa in Contrahendo,” in Encyclopedia of Private International Law,

eds. Jurgen Basedow, Giesela Ruhl, Franco Ferrari and Pedro de Miguel Asensio (UK: Edward Elgar Publishing
Ltd, 2016), p. 491.

* Howard D. Fisher, The German Legal System and Legal Language, 3 ed., (London: Cavendish
Publishing Limited, 2002), p. 262.

3 E.¢. Bolivian Civil Code 1975, Article 465; Chinese Contract Law 1999, Article 42; German Civil Code
1896 (amended 2001), Section 241 (2), 311 (2), (3); Greek Civil Code 1940, Article 197; Italian Civil Code 1942,
Article 1337, 1338; Lithuanian Civil Code 2000, Article 6.163 par. 3; Paraguayan Civil Code 1985, Article 689-690;

Portuguese Civil Code 1966, Article 227 (1).
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¢ U landifiug, nanadusuRanaudeyay, fiiassd 2, (hsamne: lasimsisuagienansusenaunisaeu

Az ifFNEnS ININENAEEIINAERS, 2545), %11 39-40; Marco Torsello, “Precontractual Liability and Preliminary
Agreements,” in International Sales Law: A Global Challenge, ed. Larry A. DiMatteo (New York: Cambridge
University Press, 2014), p. 631.
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wondnil ToAruAnIInIeALTuRaneudyyidilasunisessaisuieain
tnfeaninslumavinisuaglunmaljuRdnvatesrevateasilunaisienn 819 Najib
Hage-Chahine lauansiruyliin arusuiinneudaygitudunainainnisnsevirfineln
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® Dario Moura Vicente, “Culpa in Contrahendo,” in Encyclopedia of Private International Law,
p. 491; Friedrich Kessler and Edith Fine, “Culpa in Contrahendo, Beginning in Good Faith, and Freedom of
Contract: A Comparative Study,” Harvard Law Review 77, 3 (1964): 401.

¢ Tmglu Guide to Latin in International Law l@lviauvuigaes “diligentia” 1371 (1) Observance or
fulfillment of one’s legal responsibilities, (2) Diligence; vigilance; due care. Contrast with Culpa. lU3ag Aaron
X. Fellmeth and Maurice Horwitz, Guide to Latin in International Law (New York: Oxford University Press,
2009), p. 81.

’ Yoav Ben-Dror, “The Perennial Ambiguity of Culpa in Contrahendo,” The American Journal of
History 27, 2 (1983): 152.

® E. Allan Farnsworth, “Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed
Negotiation,” Columbia Law Review 87, 2 (1987): 240.

° Najib Hage-Chahine, “Culpa in Contrahendo in European Private International Law: Another Look at

Article 12 of the Rome Il Regulation,” Northwestern Journal of International Law & Business 32, 3 (2012): 451.
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' Geofrey Samuel, Law of Obligations and Legal Remedies, 2" ed., (London: Cavendish Publishing
Limited, 2001), p. 314.

" Ysmnmwesuidisldinstydindnanuiuiinteudyniilulszmnanguneuns (BGB) iieas1ang
ulufisifsdszananguaneusislud 2001 TUsag Basil S. Markesinis, Hannes Unberath and Angus Johnston,
The German Law of Contract: A Comparative Treatise, 2™ ed., (Oxford: Hart Publishing, 2006), p. 92.

"»" Rodrigo Novoa, “Culpa in Contrahendo: A Comparative Law Study: Chilean Law and the United
Nations Convention on Contracts for the International Sales of Goods (CISG),” Arizona Journal of International
& Comparative Law 22, 3 (2005): 585.

" Baris v. Riezendamp, Hoge Raad (HR), 15-11-1957, cited by Michael Tegethoff, “Culpa in
Contrahendo in German and Dutch Law — A Comparison of Precontractual Liability,” Maastricht Journal of

European and Comparative Law 5, 4 (1998): 345.
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¥ ltalian Civil Code 1942, Article 1337 provided that: In the conduct of negotiations and in the
formation of a contract the parties must conduct themselves according to good faith.

 Italian Civil Code 1942, Article 1338 provided that: The party that knew or should have known of
a reason for in validity of the contract and did not disclose it to the other party, is responsible for the damage
the latter has sustained in relying without fault on its validity.

' Marco Torsello, “Precontractual Liability and Preliminary Agreements,” in International Sales
Law: A Global Challenge, p. 633.

2 Sylviane Colombo, “The Present Differences between the Civil Law and Common Law Worlds with
Regard to Culpa in Contrahendo,” Tulburg Foreign Law Review 2, 4 (1992-1993): 357.

2 Toganns 42 (2) winguanevdl ae. 1999 vesdull fidldsudvinaunaininas 1338 wislszana
ﬂa;]MmEJLL‘W'damﬁm A.A. 1942, I‘Uiﬂ@ Han Shiyuan, “Culpa in Contrahendo in Chinese Contract Law,” Tsinghua
China Law Review 6 (2014): 160.
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nuanedyg A.A. 1999 Timuasdununndstugiemsimunssiussneuesnay
Suraneudegn Wneluad Sichuan Yafeng Construction Engineering Company, Ltd.,
v. Sichuan Green Pharmaceutical Technology Development, Inc. FalamuualA
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* Chinese Contract Law 1999, Article 42 provided that: In the course of negotiations, the party that falls
under any of the following circumstances, thus causing losses to the other party, shall be liable for the losses:
(1) pretending to conclude a contract and negotiating in bad faith;
(2) deliberately concealing important facts relating to the contract conclusion or providing false
information; or
(3) taking any other act contrary to the principle of good faith.
®  Sichuan Yafeng Construction Engineering Company, Ltd., v. Sichuan Green Pharmaceutical Technology
Development, Inc., Pengzhou City People’s Court, Sichuan Province Pengzhou Mingchu No. 511, cited by Mo
Zhang, Chinese Contract Law: Theory and Practice (Netherland: Martinus Nijhoff Publishers, 2006), pp. 87-89.

* 319 Taniiviug, nanadusuiianaudyayd, wih 40.

7 Spapganu,
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* Francisca Hernanz, “Spain,” in Precontractual Liability in European Private Law, eds. John
Carwright and Martijn Hesselink (New York: Cambridge University Press, 2008), p. 53.

# Marco Torsello, “Precontractual Liability and Preliminary Agreements,” in International Sales
Law: A Global Challenge, p. 633; ufiusuinerSuranalainsdayadRiieriulsuivlubesausuinneudyan
Hunsianz sunssislunsnudlufiuduuszanangmneunsliaadlul a.a. 2016 diumadsldiuuuniygily
Bosrusuiinneudyg funsiame e 1112 - 1112-2) warldinsudlufinfuundygfunns 1112 Snase
1wl a.a. 2018 ;:Iauiﬂiﬂim@ Isabel Zuloaga, Reliance in the Breaking-Off of Contractual Negotiations: Trust
and Expectation in Comparative Perspective (Cambridge: Intersentia Ltd., 2019), pp. 55-56.

** Spanish Civil Code 1889, Article 1902 provided that: A person who, as a result of an action or
omission, causes damage to another through his fault or negligence shall be obliged to repair the damaged caused.

*' Francisca Hernanz, “Spain,” in Precontractual Liability in European Private Law, p. 54.

115



Chulalongkorn Law Journal Vol. 39 Issue 3 : November 2021

o

adaAusEinged (duty of care) sulunihnndneemegndisiunisesatlunisi
Fyywintu Tladunihnnddeyanalumieussansdanuiuiaiioasilin™ waz

ramniidsladnlieglunguuasanusuianeudyaidunisiamns

¥ 1

Fan1sdnanwuzuesnusuinneudyatisgraduenmeauilasuniseensu
91NTTUUNYUUIELERITY fafilananiuiiainfuiivssmeeasuiililaiinisUeyads
wanAusuRanaudy LI ludssaanguneuns aunsenslul aa. 2001 Weussna

= Yo U 1 = Y U U U a U U
wosuillalinsusuugsusznangmneuns Jalatinssusemananusuiinneudyaililu
N Id Qilldl [J . . . [y Id v o €
ngne tnetoluninnguunsriinug (obligation imposed by law) dulunauduiug

) MENIIUNISIATAN

Iseguuiiugiuvesruliilewsla (reliance-based relationship
wiazeheaunsalindaladginsiunisesarheduaglidlumihiguiatuanainy

U v 61 U 34

UWuUSNa Uy

Tabanas 241 (1) Uszananguaneuaeessiuldtmualidmiiansliudise
Wfﬁmqﬂw‘f Tnensthsgvienarufenisadunisnsgyiinisuisuszns uarly (2) ves
undgiRunmsuietuilldmmunseliin nilorsesuiensentifinutazinedosils
fedvid duldidnungmnevioussloviaulavesdndievieing® uazluins 311 (2)
Usssnanguneuasesiuildtmuasieludaet winisuAnmnyandaunes 241
(2) Fafunainain

1. MsRswievindyan

2. Myssuhdyyleetingussasinaggniuiunudyaisely winensdiie

wilsBurenliignsdidndeniianszinsle 9 sulunmsnsznusedniviseusslenidy ¢
nlasunisAuATsmungving viensenusenuliiiledwelasdednsaldndevile

? 95A51 wialanas. wananusuiataudyunludyanidivdseninedsana: Anwinsainisaudnng

19597, N 26-27.

** Basil S. Markesinis, Hannes Unberath and Angus Johnston, The German Law of Contract:
A Comparative Treatise, p. 92.

** lsabel Zuloaga, Reliance in the Breaking-Off of Contractual Negotiations: Trust and Expectation
in Comparative Perspective, p. 25.

* German Civil Code 1896 (amended 2001), Section 241 provided that: (1) By virtue of an obligation
an obligee is entitled to claim performance from the obligor. The performance may also consist in forbearance.

(2) An obligation may also, depending on its contents, oblige each party to take account of the

rights, legal interests and other interests of the other party.
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* German Civil Code 1896 (amended 2001), Section 311 (2), (3) provided that: (2) An obligation with

duties under section 241 (2) also come into existence by

1. the commencement of contract negotiation

2. the initiation of a contract where one party, with regard to a potential contractual relationship,
gives the other party the possibility of affecting his rights, legal interests and other interests, or entrusts these
to him, or

3. similar business contract.

(3) An obligation with duties under section 241 (2) may also come into existence in relation to
persons who are not themselves intended to be parties to the contract. Such an obligation come into existence
in particular if the third party, by laying claim to being given a particularly high degree of trust, substantially

influences the pre-contract negotiations or the entering into of the contract.
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*" Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome I).

% Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Recital (10), Article 1 par. 2 (i).

* Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations (Rome II).

“ Bart Volders, “Culpa in Contrahendo in the Conflict of laws A Commentary on Article 12 of the
Rome Il Regulation,” Yearbook of Private International law 9 (2007): 128.

' Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 14 par. 1 provided that: The parties may agree to
submit non-contractual obligations to the law of their choice:

(a) by an agreement entered into after the event giving rise to the damage occurred; or
(b) where all the parties are pursuing a commercial activity, also by an agreement freely negotiation

before the event giving rise to the damage occurred.
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2 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the
law applicable to non-contractual obligations, Recital (30) provided that: Culpa in contrahendo for the purposes
of this Regulation is an autonomous concept and should not necessarily be interpreted within the meaning of
national law. It should include violation of the duty of disclosure and the breakdown of contractual negotiation.

* Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look
at Article 12 of the Rome Il Regulation, 497.

™ Regulation (FC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 14 par. 1 provided that: The choice shall be expressed
or demonstrated with reasonable certainty by the circumstances of the case and shall not prejudice the rights
of third parties.

® Thomas Kadner Graziano, “Freedom to Choose the Applicable Law in Tort — Article 14 and
4(3) of the Rome Il Regulation,” in The Rome Il Regulation on the Law Applicable to Non-Contractual
Obligations: A New International Litigation Regime, eds. John Ahern and William Binchy (Leiden: Martinus
Nijhoff Publishers, 2009), pp. 119-120.

“ Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look
at Article 12 of the Rome Il Regulation, 498.
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" Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 1 provided that: The law applicable to a
non-contractual obligation arising out of dealings prior to the conclusion of a contract, regardless of whether
the contract was actually concluded or not, shall be the law that applies to the contract or that would have
been applicable to it had it been entered into.

“ Dario Moura Vicente, “Culpa in Contrahendo,” in Encyclopedia of Private International Law, p.
495; Lubos Tichy, “Article 12: Culpa in contrahendo,” in European Commentaries on Private International
Law (ECPIL), Volume lll: Rome Il Regulation - Commentary, eds. Ulrich Magnus and Peter Mankowski (Ger-
many: Otto Schmidt, 2019), p. 427.

“ Ivo Bach, “Article 12 Culpa in contrahendo,” in Rome Il Regulation Pocket Commentary, ed.
Peter Huber (Munich: Sellier European Law Publishers, 2011), pp. 319-320; Bart Volders, Culpa in Contrahendo
in the Conflict of laws A Commentary on Article 12 of the Rome Il Regulation, 132.
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** Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 3 par. 1 provided that: A contract shall be governed by
the law chosen by the parties. The choice shall be made expressly or clearly demonstrated by the terms of
the contract or the circumstance of the case.

* faulangunasilunisdumnguaneiiedsduiudygaeliunns ¢ wingmnovesanimglsinge
nawmaﬁi%ﬂ'ﬁuﬁ'wf‘jmmﬁzgim Tusnguiisiifisilu Peter Stone, EU Private International Law, 2 ed., (UK: Edward
Elgar Publishing Limited, 2010), pp. 309-322; Geert van Calster, European Private International Law, 2™ ed.,
(UK: Hart Publishing, 2016), pp. 217-221.

52

Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look
at Article 12 of the Rome Il Regulation, 500.
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** Lubo$ Tichy, “Article 12: Culpa in contrahendo,” in European Commentaries on Private
International Law (ECPIL), Volume lll: Rome Il Regulation - Commentary, pp. 428-429.
> Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look

at Article 12 of the Rome I Regulation, 506-507.
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*> Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 5.

*% Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 6.

*" Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 7.

*® Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 8.

** Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 2 (a) provided that: the law of the country in
which the damage occurs, irrespective of the country in which the event giving rise to the damage occurred
and irrespective of the country or countries in which the indirect consequences of that event occurred.

% Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 2 (b) provided that: where the parties have
their habitual residence in the same country at the time when the event giving rise to the damage occurs, the
law of that country.

' Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 2 (c) provided that: where it is clear from all
the circumstance of the case that the non-contractual obligation arising out of dealings prior to the conclusion
of a contract is manifestly more closely connected with a country other than that indicated in points (a) and

(b), the law of that other country.
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? FaulauszauluFes “escape clause” Wangiiufnlu Jurgen Basedow, “Escape Clauses,” in

Encyclopedia of Private International Law, eds. Jirgen Basedow, Giesela Ruhl, Franco Ferrari and Pedro de
Miguel Asensio (UK: Edward Elgar Publishing Ltd, 2016), pp. 668-674.
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Abstract

Replica goods offering is a commercial practice which can be found in daily
life. In many instances this commercial practice causes deception of purchasers
regarding the commercial origin of goods. In certain cases it can unreasonable
exploit or impair goodwill of original goods as well. Occasionally it associates with
dishonest acquisition of the knowledge from original goods producers. Replica goods
offering in aforementioned circumstances could cause damages to producers of
original goods. Nonetheless, it may not be considered as infringement of intellectual
property rights for particular reasons, e.g., expiration of intellectual property rights
of original goods. This leads to the question whether there is any other law which

could prevent and compensate for such damages.

The research, which is the groundwork of this research article, suggests
that Section 57 of the Trade Competition Act B.E. 2560, which prohibits unfair
commercial practices, can prevent replica goods offering in abovementioned

circumstances. That research also proposes guidelines on the application of
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Section 57 of the Trade Competition Act B.E. 2560 to this commercial practice and
recommendations on revision of the Trade Competition Act B.E. 2560 in order to

prevent such commercial practice appropriately.

Keywords : Replica goods offering, unfair commercial practices, The Trade
Competition Act B.E. 2560
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a9k lMINZaY MUUINST 4 no. 3 Lit. b UWG o1aindubsmiuny tiadinnsiausvisduan

deuiuuwiuin Tusiangn audssuneaiinlinnuanizii (Exklusivitat) vsenmanwal
. a v v o A A 8 =1 SN ! 1o &

13191 (Luxusimage) Yesdumsuwuugnyiareviserdeumely® nsil Tunsdliuin Tidndu

> BGH, Urteil vom 8. November 1984 - | ZR 128/82, GRUR 1985, 876, 877 - Tchibo/Rolex I; Oberlan-
desgericht Dusseldorf, Urteil vom 31. Januar 2012 - 1-20 U 175/11 Rn. 107; Helmut Kohler in Helmut Kohler,
Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.55;
Christian Alexander, Wettbewerbsrecht, para 1203.

¢ BGH, Urteil vom 15. April 2010 - | ZR 145/08 Rn. 49 und 51 - Femur-Teil; Christian Alexander,
Wettbewerbsrecht, para 1206; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren
Wettbewerb, § 4.3 UWG, para 3/70; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 36; Helmut Kéhler
in Helmut Kéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4
UWG, para 3.59.

" Volker Emmerich, Unlauterer Wettbewerb, § 11, para 36.

¢ BGH, Urteil vom 8. November 1984 - | ZR 128/82, GRUR 1985, 876, 878 - Tchibo/Rolex I; BGH, Urteil
vom 11. Januar 2007 - | ZR 198/04 Rn. 48 — Handtaschen; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz
gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/70; Christian Alexander, Wettbewerbsrecht, para 1205;
Horst-Peter Gétting and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds), Wettbewerbsrecht und
Wettbewerbsprozessrecht, 2nd edition (Mtnchen: C.H. Beck, 2016), § 9, para 65; Volker Emmerich, Unlauterer
Wettbewerb, § 11, para 36; Helmut Kéhler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz

gegen den unlauteren Wettbewerb, § 4 UWG, para 3.59.
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YT UBNANNBIAUTENBUNINAILNISLAUDVIBFUAINIOUINITIALULUY WY
6 d' 1 2 a e‘d‘ o ¥ o Y a ] d{

peAUsENRUNIIReNgAnITal v linsnseinienisAtfanuliifusssy Fadu
a3AUsENaUNUTING UM UL MumAmANINYIveralain1sUTuwsitesrUsEna Uiy
FuundnUsznsuilane nanfe AuAMIeUINTVORTIMILITUN R ULUUTIAZAB
“HNUUZLANIZIBINITIIITN” (wettbewerbliche Eigenart)” na11fe AUAIAINE1IALADY
fidnwazuraszns Jadlefinsannyuuesesasnsaruizenduthmuneuds dnuvoy
FINANANIOLAAS A URILIAINLININITAT VS oLandlAIUAMURLAYURIRUA L

° BGH, Urteil vom 2. Dezember 2004 - | ZR 30/02, GRUR 2005, 349, 352-353 — Klemmbausteine |II;
BGH, Urteil vom 15. April 2010 - | ZR 145/08 Rn. 45 — Femur-Teil; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza,
Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/70; Christian Alexander, Wettbewerbsrecht, para
1205; Horst-Peter Gotting and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds), Wettbewerbsrecht
und Wettbewerbsprozessrecht, § 9, para 65.

1 Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.61.

' BGH, Urteil vom 07. November 2002 - | ZR 64/00, GRUR 2003, 356, 357-358 — Prazisionsmessgerate;
Volker Emmerich, Unlauterer Wettbewerb, § 11, para 38; Christian Alexander, Wettbewerbsrecht, para 1208;
Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/73.

2 Christian Alexander, “Grundstrukturen des Schutzes von Geschéaftsgeheimmissen durch das neue
GeschGehG”, WRP 2019, 673, 675.

3 BGH, Urteil vom 2. April 2009 - | ZR 199/06 Rn. 10 — Ausbeinmesser; BGH, Urteil vom 22. Januar
2015 -1 ZR 107/13 Rn. 9 - Exzenterzdhne; BGH, Urteil vom 28. Mai 2009 - | ZR 124/06 Rn. 21 - LIKEaBIKE.

4 BGH, Urteil vom 28. Mai 2009 - | ZR 124/06 Rn. 22-23 — LIKEaBIKE; BGH, Urteil vom 24. Januar
2013 -1ZR 136/11 Rn. 19 - Regalsystem; BGH, Urteil vom 22. Januar 2015 - 1 ZR 107/13 Rn. 10 - Exzenterzahne;
Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para
3/32; Christian Alexander, Wettbewerbsrecht, para 1133; Volker Emmerich, Unlauterer Wettbewerb, § 11, para
14; Helmut Kdhler in Helmut Kdhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren
Wettbewerb, § 4 UWG, paras 3.24 and 3.33.
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2 Usems Usensusn fe Avslumsendodlifiauenedudideunuiniusay Uaniuiios
A3NTETNIIRINENINLINRTT 8 (1) UWG waz Ussnsiiaes A anslunisSenandens

INFAUBVILFUANFIURUUALLINT 9 UWG'®
1.2 JodunnaNgyuNamNNgINEvaIUsEmABULAZN  UNIETENI1UTEINA

itnanandeunihiudyi mungunesesumsusiuulifusssuwensosuil
nstauevsauAdsuLuuNelangAnIsalilAvnINTe a) b) wag ) Y8WINT 4 no. 3
UWG aztnedunsnssymensasuliifusssy Ussiuiidosinisanumseluiae
Lﬁaﬁmﬁﬁmmﬂgumaqmmﬂgwmmawizmﬂ?}ul,l,azﬂ;]wmmwdmszwm NSLEURUNe
auddsunuulunsdiwentiudunsnssyimensisuldifusssy vsensureiusulsiidu
5554 ‘vﬁaLﬁquaﬂﬁuﬁﬁmaué’wngwma‘vﬁal:u' penals

oty NNSANBLUSEUEUAUNYYINETAEITBIVBIUTENABY 9 Lazngraneg
sEinaUsewme aznudedanaaselull

1.2.1 YadanangINUNSHUBYIYRAUAIMNSBUSNISIHEURUUNNG NANTISYaan
a2 e e UnAINIMIINTAT Tiell Nsuasnalefenaamnsananiaedla

YBNAINUINTT 4 no. 3 lit. a UWG 189850 NUDIINNISIE@UUNEAUANLIEULUY

5 BGH, Urteil vom 12. Mai 2011 - | ZR 53/10 Rn. 42 - Seilzirkus; BGH, Urteil vom 24. Januar 2013 - |
ZR 136/11 Rn. 14 - Regalsystem; BGH, Urteil vom 17. Juli 2013 - | ZR 21/12 Rn. 15 - Einkaufswagen lll; BGH,
Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 9 — Exzenterzéhne; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza,
Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/26; Horst-Peter Goétting and Sven Hetmank in
Horst-Peter Goétting and Helmut Kaiser (Eds), Wettbewerbsrecht und Wettbewerbsprozessrecht, § 9, para 72;
Volker Emmerich, Unlauterer Wettbewerb, § 11, para 19; Helmut Kohler in Helmut Kéhler, Joachim Bornkamm
and Jorn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.2a.

6 Christian Alexander, Wettbewerbsrecht, para 1222; Volker Emmerich, Unlauterer Wettbewerb,
§ 11, para 46.
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wovh maauemeAuAABeuLuudnunsreAudduLuusude A snaonaie
TuSosuwnasiinmensiidunsnseyhidunsuadudulddusssu

ﬁm%’uﬂammaw%’gam%mﬁ?u LLﬁL%"aqmimqma%Qﬂﬁ’zgﬁﬁaﬁmmummﬂ 43 (a)
Lanham Act (15 U.S. Code § 1125 (a)) sufioindungraneiedosnensini us
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1.2.2 dadanacneafiunisiausvigaudiusausnisiasusuuindunisld
Uszlevianaulisuvesdudmsausnisignideuwuuatnglimanzay

nsiaueveduandeuwuuduilunisldvsslevianainulivuvesdudign
deunvusgslimunzay uanainazidunisnszyinmienisasuluidusssumuung 4
no. 3 lit. b UWG 18989541ka1 tafan5191n19n1SURAEATBLUSAY 98WUI1 ANy
ABLLBUADIUsanIuS Tuafd International News Service v. Associated Press Anadin
msliusglovinnauavesduningniuasassdlaelvoudunisudadusulidusssy
1 [ < o aw 1 o = aa . . . . 20 [l o
wunu wszidunisnseviidadenludiin?ia (misappropriation doctrine)” ogn4lsAf

17

Catherine Romero Wright, “Reverse Passing Off: Preventing Healthy Competition,” 20 Seattle
University Law Review (1997): 785, 787-789.

'® Hodgkinson & Corby Ltd. v. Wards Mobility Services Ltd. [1994] 1 W.L.R. 1564, 1570.

' Rogier W. de Very, Towards a European Unfair Competition, (Leiden: Martinus Nijhoff Publichers,
2006), p. 233.

* International News Service v. Associated Press, 248 U.S. 215, 239-240 (1918).
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AIUNATBIAANINYLUAR Erie Railroad Co. v. Tompkins® (A.A. 1938) §$114%an1 A
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Service v. Associated Press 9nanunuIngs”

Tun9nsIAudIy dUSUAILLBUADISINGY AININEILANITIESULUUANTY
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wiogdln udowddn wmnnsnszvhdinanldvinligdegnvaenaldluundsiiungae
nsnsziiufazdraidunsaredadunginssuiifewihunueeutouas gy
Faitldanarlinditines nezdues gwilout Tussuungmnevesanswenaning
msumsltusslovdandndnuaivienuionvesduivesdu (aefidesdids
UsziAuidesnisvaenaldluunasiiuivesdudi) azdsingegluuiunvesnguune
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danwalsananavilumsitiuaumlanau mnlanaui mslidausnealinanaridunis
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1.2.3 dadunanglnunisauavIgdud1rsausni1sasusuuiuinatenlny
Hpavasdudmiauinisignifeuiuvaelinangay

nsauevedusidsunuuidunsiaeanudetvesduingnideusuuege
Tiwanzay wenanazgnuesinlunisnssrimianisasuliidusssumungmanesediu
mautstuuliidusssuveteasuidudy (1031 4 no. 3 Lit. b UWG) wiefiansan Article 3

284 The Model Provisions on Protection Against Unfair Competition agwuanunvgya)

" Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938).

* Erie Railroad Co. v. Tompkins, 304 U.S. 64, 78 (1938).

% Confold Pacific, Inc. v. Polaris Indus., Inc., 433 F.3d 952, 960 (7th Cir. 2006).
24

Hogan Lovells International LLP, Hogan Lovells Final Report on Parasitic Copying for the Eu-

ropean Commission (2011), para. 65.

140



MIEAINYNUIY PRINTUUNTIN R U 39 atiun 3 : ngedneu 2564

fananszyin manszvhmamsiiivhanedeidentenuiouvesiussnaugsfasedu
Junsnseidunisuadusulidusssumuiy Tnedwndosfiansanasin nsnseii
FanamneliAnmudualuumasiiunudel il Article 3 (2) ¥a3 The Model Provisions
on Protection Against Unfair Competition léfﬁzq’jwmiﬁﬂﬁ%aLﬁ'am‘%ammﬁauﬁﬁﬂm
agiudnuzYDIdUA" (appearance of a product) 139371984 (dilution of the goodwill
or reputation) +Juiieg1auszn1Indweinisnssimianisinfivhatedeidsanie
AunvesffUsznougiianedu

woNIINY LBNINTUINIUTTUUNNUIEVBIANITOLITNT LNUIT NITLAUUY
duadeunuududunisiateanuisuvesdudfignidsunuuegslivaneautiunoe

P a v o g v A Y A " . . & A W
nosAgUALalANU “N15YINLAASIMLNIENN5ANEB319” (dilution) Fedaindunswaty
[ [~ dl‘ 7] v 95 gj dy a [ 1 v v
suliidusssuussnmndaldwuiu® - el ngAnssuasnanigniewinunIugng 43 (o)
Lanham Act (15 U.S.C. § 1125(c)) @slvinudunseeilAIeamangnsaiiveides
(famous mark) 21NA1SYIAANNULANIEYRUATDINUNENTAUUlLTALRY (Dilution
by blurring) “3an15viNludeldesvounIamuIen1sAtuinuivtes (dilution by

tarnishment)

Tuyiusadeniu MUNYMUNEVDIENIIVOIUIINT N15IaIeANTeNYRIEUANT
gmﬁamwuaﬂwﬂﬂmmgamwtnﬂgasjﬂqeﬁmLﬁ]uiuu%uwmaﬂﬂgﬂuwLﬂ%mmsmiﬁ’] Tng
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» Charles R. McManis, Intellectual Property and Unfair Competition in a nutshell (St. Paul,
Minnesota: West Group, 2000), pp. 6-10; Joseph P. Bauer, “A Federal Law of Unfair Competition: What Should
Be the Reach of Section 43(a) of the Lanham Act?”, 31 UCLA L. Rev. 671, 753 (1983-1984).
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Champagne uinduiSsndudfina11i1 Champagne 1unisinnsouauduni
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domefiAntulunsdiinanlallfedlusuuuuvenisaydosonuy wiazeglusuuuy
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1.2.4 dadunaneanunsiausvieiuisausnisidsunuuninisiddeyanie
wnashiidudanisideunuuanlaefivou

wananngrnesesun1sutadusuldidusssuveneesud (Wms1 4 no. 3 it c
UWG) Fiseed ﬂ’]iLﬂuaﬂﬂﬂauﬁ’lLﬁﬂULLUUﬁﬁﬂ’lﬂéﬁmﬂaﬂ%@L@ﬂﬁ’]i‘ﬁlﬁ’]LﬂUGiEJﬂ’]’iLﬁ‘EJULLUU
slaefiwoutudunanssimnemsfdulifusssuud deRnsananuiumvesnguane
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% Taittinger SA v. Allbev Ltd. [1994] 4 Al E.R. 75, 84-85.
" Taittinger SA v. Allbev Ltd. [1994] 4 AILER. 75, 95.

% Taittinger SA v. Allbev Ltd. [1994] 4 AILER. 75, 91.

* Article 39 TRIPS Agreement

“1. ...

2. Natural and legal persons shall have the possibility of preventing information lawfully within
their control from being disclosed to, acquired by, or used by others without their consent in a manner contrary
to honest commercial practices so long as such information:

(a) is secret in the sense that it is not, as a body or in the precise configuration and assembly
of its components, generally known among or readily accessible to persons within the circles that normally
deal with the kind of information in question;

(b) has commercial value because it is secret; and

(c) has been subject to reasonable steps under the circumstances, by the person lawfully in
control of the information, to keep it secret.
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Tuiueufetu dlefiansanain Article 6 vae The Model Provisions on
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w03 fenafauledn luguseswes The Model Provisions on Protection Against Unfair
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Sunmenmselaefveutsenaviisldituiy vl Sdedunat uwiluavsgeusniazuosi
anudumanisdndunsngdunmetyarussinmmilafauuinindeniu Restatement
Third, Unfair Competition, 1995 Fe¥nvilae The American Law Institute aswuledn
nsliuslominnanudunenisdlaedvevtuiedndusuuuundsvasnisudsdusu
lhusssw® uazodnduiimslumsudstusuliifusssn® Meomnil Feanunsoaguléd
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® dsessndl 10 ves TRIPS Agreement lfeSunsnnumnevasnsnseviiidasenisnsgriinisnisénii
Hodnd\i “For the purpose of this provision, “a manner contrary to honest commercial practices” shall mean
at least practices such as breach of contract, breach of confidence and inducement to breach, and includes
the acquisition of undisclosed information by third parties who knew, or were grossly negligent in failing to
know, that such practices were involved in the acquisition.”.

31

9 Chapter 4 Appropriation of Trade Values, Restatement (Third) of Unfair Competition.

32

9 § 1, Restatement (Third) of Unfair Competition.
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** Sandra Muller, “Landerbericht England,”in Martin Schmidt-Kessel and Silvan Schubmehl (Eds),
Lauterkeitsrecht in Europa (Munchen: sellier european law publishers, 2011), pp. 163-164 and 176.
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¥ BGH, Urteil vom 12. Marz 2015 - | ZR 188/13 Rn. 16 - Uhrenankauf im Internet; Christian Alexander,
Wettbewerbsrecht, para 998.

“ 13Uy BGH, Urteil vom 3. Februar 1988 - | ZR 222/85, GRUR 1988, 614, 615 - BTX — Werbung;
Rogier W. de Very, Towards a European Unfair Competition, pp. 167-168; Deutscher Bundestag, Entwurf
eines Gesetzes gegen den unlauteren Wettbewerb (UWG), Drucksache 15/1487, p. 16; Neil W. Averitt, “The
Meaning of ,Unfair Methods of Competition® in Section 5 of the Federal Trade Commission Act”, 21 B.C.L.
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nsinelu nsensamdivd, 2544), wih 3-11; Wisuiley algiun sudine, “ndninaeinitdadenginssunianis
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“W3guieu Article 10 bis Paris Convention for the Protection of Industrial Property; BGH, Urteil vom

3. Februar 1988 - | ZR 222/85, GRUR 1988, 614, 615 - BTX — Werbung; Rogier W. de Very, Towards a European
Unfair Competition, pp. 167-168; algiuv susify, waninasinsitadenginssunienséilaiusssu Anen
WIZASAINgANSUNISUTUUsTINNSE LS UN1SYE, NN 123,

“ W3suiiu e 5 (2) vesUsEmAnuEnIIUNMINITUTITuaNIE Fes wamsfuRlumsfiansanms
UftRmesmsiitlidusssussvisusenougsiaddsiuandudnanvioddadimineg n.e. 2562.

“ WSyuiieu BGH, Urteil vom 24. Januar 2013 - | ZR 136/11 Rn. 36 — Regalsystem; BGH, Urteil vom
22. Januar 2015 - 1 ZR 107/13 Rn. 33 — Exzenterzahne; Christian Alexander, Wettbewerbsrecht, paras 1194 and
1196; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 26; Helmut Kohler in Helmut Kéhler, Joachim
Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.45.

“WSyuiieu BGH, Urteil vom 4. Marz 2004 - | ZR 221/01, JR 2005, 148, 149 - Direktansprache am
Arbeitsplatz; Federal Trade Commission, “Statement of Enforcement Principles Regarding “Unfair Methods of
Competition” Under Section 5 of the FTC Act” (13 August 2015), “d 11 (3) uag 11 (4) ¥83UszNIAAMZATINAG
nsutedunanisi Boa wuameuFoalunmsiioisannsnsevhdulunademeundussneugsiesedu n.a.2561”
[eoulal] wnaiun ; https://www.ftc.gov/system/files/documents/public_statements/735201/150813sectio-
n5enforcement.pdf [27 flunmu2564]
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* BGH, Urteil vom 28. Mai 2009 - | ZR 124/06 Rn. 22 — LIKEaBIKE; BGH, Urteil vom 24. Januar 2013 - |
ZR 136/11 Rn. 19 - Regalsystem; BGH, Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 10 - Exzenterzahne; Ansgar
Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/32;
Christian Alexander, Wettbewerbsrecht, paras 1129 and 1133; Volker Emmerich, Unlauterer Wettbewerb, §
11, para 14; Helmut Kohler in Helmut Kéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, paras 3.24 and 3.33.

% Christian Alexander, Wettbewerbsrecht, para 1129; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza,
Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/32.

" Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/32.

® BGH, Urteil vom 8. November 1984 - | ZR 128/82, GRUR 1985, 876, 877 - Tchibo/Rolex I; BGH,
Urteil vom 10. Dezember 1986 - | ZR 15/85, GRUR 1987, 903, 905 - Le Corbusier-Mobel; BGH, Urteil vom 11.
Januar 2007 - | ZR 198/04 Rn. 26 — Handtaschen; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen
den unlauteren Wettbewerb, § 4.3 UWG, para 3/40; Christian Alexander, Wettbewerbsrecht, para 1145; Helmut
Kéhler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb,
§ 4 UWG, para 3.27.

¥ BGH, Urteil vom 22. Januar 2015 -1 ZR 107/13 Rn. 17-20 — Exzenterzahne; Helmut Kéhler in Helmut

Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.28.
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%0 BGH, Urteil vom 15. Juni 2000 - | ZR 90/98, GRUR 2001, 251, 253 — Messerkennzeichnung; Ansgar
Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/42.

1 BGH, Urteil vom 2. April 2009 - | ZR 199/06 Rn. 14 - Ausbeinmesser; Christian Alexander,
Wettbewerbsrecht, paras 1148-1149.

2. BGH, Urteil vom 22. Marz 2012 - | ZR 21/11 Rn. 31 - Sandmalkasten; Christian Alexander,
Wettbewerbsrecht, para 1135; Horst-Peter Gotting and Sven Hetmank in Horst-Peter Gotting and Helmut
Kaiser (Eds), Wettbewerbsrecht und Wettbewerbsprozessrecht, § 9, para 38; Helmut Kohler in Helmut Kéhler,
Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.24.

** BGH, Urteil vom 11. Januar 2007 - | ZR 198/04 Rn. 32 — Handtaschen; Volker Emmerich, Unlauterer
Wettbewerb, § 11, para 21; Helmut Kéhler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz
gegen den unlauteren Wettbewerb, § 4 UWG, para 3.34.

> Volker Emmerich, Unlauterer Wettbewerb, § 11, para 22.

*® BGH, Urteil vom 26. Juni 2008 - | ZR 170/05 Rn. 24 - ICON; Ansgar Ohly in Ansgar Ohly and
Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/46; Christian Alexander,
Wettbewerbsrecht, para 1165; Helmut Kohler in Helmut Kéhler, Joachim Bornkamm and Jorn Feddersen,
Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.34.

% BGH, Urteil vom 23. Mai 1991 - | ZR 286/89, GRUR 1991, 914, 916 — Kastanienmuster; Ansgar Ohly
in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/46.
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*" BGH, Urteil vom 14. September 2017 - | ZR 2/16 Rn. 29 - Leuchtballon; Helmut K&hler in Helmut
Koéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para
3.37a.

*® BGH, Urteil vom 14. September 2017 - | ZR 2/16 Rn. 29 - Leuchtballon; Helmut K&hler in Helmut
Koéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para
3.37a.

** Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/47 -3/49; Helmut Kohler in Helmut Kéhler, Joachim Bornkamm and Jorn Feddersen, Gesetz gegen
den unlauteren Wettbewerb, § 4 UWG, para 3.34b.

% Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/50.

1 BGH, Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 15 - Exzenterzihne.
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Volker Emmerich, Unlauterer Wettbewerb, § 11, para 48.
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% WSguieu BGH, Urteil vom 12. Mai 2011 - | ZR 53/10 Rn. 42 - Seilzirkus; BGH, Urteil vom 24. Januar
2013 - | ZR 136/11 Rn. 14 - Regalsystem; BGH, Urteil vom 17. Juli 2013 - | ZR 21/12 Rn. 15 - Einkaufswagen
Ill; BGH, Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 9 — Exzenterzdhne; Ansgar Ohly in Ansgar Ohly and Olaf
Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/26; Horst-Peter Gétting and Sven
Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds), Wettbewerbsrecht und Wettbewerbsprozessrecht,
§ 9, para 72; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 19; Helmut Kéhler in Helmut Kéhler, Joachim
Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.2a.
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¢ BGH, Urteil vom 24. M&rz 2005 - | ZR 131/02, GRUR 2005, 600, 602 — Handtuchklemmen; BGH, Urteil
vom 15. September 2005 - | ZR 151/02 Rn. 35 - Jeans; Christian Alexander, Wettbewerbsrecht, paras 1191-1192;
Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para
3/56; Horst-Peter Gotting and Sven Hetmank in Horst-Peter Gétting and Helmut Kaiser (Eds), Wettbewerbsrecht
und Wettbewerbsprozessrecht, § 9, paras 53 and 57 ; Volker Emmerich, Unlauterer Wettbewerb, § 11, paras
15 and 18; Helmut Kéhler in Helmut Kéhler, Joachim Bornkamm and Jorn Feddersen, Gesetz gegen den un-
lauteren Wettbewerb, § 4 UWG, para 3.41a.

% BGH, Urteil vom 28. Mai 2009 - | ZR 124/06 Rn. 39-41 — LIKEaBIKE; BGH, Urteil vom 2. Dezember
2004 - | ZR 30/02, GRUR 2005, 349, 352 — Klemmbausteine lll; Christian Alexander, Wettbewerbsrecht, paras
1184 and 1186; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, §
4.3 UWG, paras 3/55 and 3/56; Horst-Peter Gotting and Sven Hetmank in Horst-Peter Gétting and Helmut Kaiser
(Eds), Wettbewerbsrecht und Wettbewerbsprozessrecht, § 9, paras 54 and 57; Volker Emmerich, Unlauterer
Wettbewerb, § 11, paras 24 - 25.

™ BGH, Urteil vom 2. Dezember 2004 - | ZR 30/02, GRUR 2005, 349, 352 — Klemmbausteine |II; Ansgar
Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, paras 3/52
and 3/54; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 25; Helmut Kéhler in Helmut Kéhler, Joachim
Bornkamm and Jorn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.42.

™ Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/54; Helmut Kdhler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.41.
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™ BGH, Urteil vom 8. Dezember 1999 - | ZR 101/97, GRUR 2000, 521, 524 — Modulgertst I; Ansgar
Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/57,
Horst-Peter Gétting and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds), Wettbewerbsrecht und
Wettbewerbsprozessrecht, § 9, para 54.

" BGH, Urteil vom 11. Januar 2007 - | ZR 198/04 Rn. 41 — Handtaschen; Ansgar Ohly in Ansgar Ohly
and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/57; Volker Emmerich, Un-
lauterer Wettbewerb, § 11, para 25; Helmut Kéhler in Helmut Kdhler, Joachim Bornkamm and Jérn Feddersen,
Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.43.

™ BGH, Urteil vom 24. Mai 2007 - | ZR 104/04 Rn. 36 — Gartenliege; Helmut Kéhler in Helmut Kohler,
Joachim Bornkamm and Jorn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.43.

" Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/53; Christian Alexander, Wettbewerbsrecht, para 1183.

"6 Christian Alexander, Wettbewerbsrecht, para 1183.

" Oberlandesgericht Koln, Urteil vom 9. November 2007 - 6 U 9/07 Rn. 35; BGH, Urteil vom 2. April
2009 - | ZR 144/06 Rn. 15 — Knoblauchwdrste; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den
unlauteren Wettbewerb, § 4.3 UWG, paras 3/53-3/54; Horst-Peter Gotting and Sven Hetmank in Horst-Peter
Gotting and Helmut Kaiser (Eds), Wettbewerbsrecht und Wettbewerbsprozessrecht, § 9, para 55; Volker
Emmerich, Unlauterer Wettbewerb, § 11, para 24.

158



MIEAINYNUIY PRINTUUNTIN R U 39 atiun 3 : ngedneu 2564

2.3.2 mMmaanalgveluliFasuvasinumisnismuuasnsananiaesla

lun1siansandn nanaenanddeluSewnainuiminisdndudafiaunse
wianidedls el lulesiu avfoainmsnansand guandufideuwuuainsaliuininis
lun1stesiunisvaenaid@eluFeswnasiuimen1siivansaulasaumvnaunala
wiagaeagliuinsnisdenan livsely lunstifgnanauadeuiuvaiunsalduininig
Tun159ENBeIN1TMANA KT o U BIUNAINLIMINSATILINgaU kAT AR aNNa LA
(W MsAnAIeavIneN sAveInuuLduAGsuluulAdaRy n1sldusTadusiuansing
Tannduaduiuy wagnslinisesnuuududiiunnseanduiauwuy dJudu’) wiw
avtaeNazlaliunsn1snngty AasiedinisnasnaisfdeluEeunasiiuimianisintu
anansavanidesta” vl Besedunsideusuuvesdunganinly seauveunnsniagly
Tun1sMaNAEIN1INaNa 1T B UG BMEITINININSAINEFBE T UYL

@ﬁ\‘i I‘Uﬂqﬁﬁ"iﬂimqﬂ'ﬁquLM@J’]%@@JLL@%?‘WW@J?{NL‘Vi@!allNasﬂaﬂuqﬁiﬂqﬂ,UﬂqﬁjaﬂﬁﬁJ
vd a oA Y aY a o &
ﬂ’]i'ﬂa@ﬂa'NQ%@IuggqLLVﬁQV]@J']V]’Nﬂ’]iﬂ'] N?J@Wﬁ]qimq@ﬂ@@'lﬂu

UTEN15UIN AMUMNITENYDININTATTIUNNTUANLAEINTTUADNA Fa Ty
(3DIUNAININIMNNNITAIILADININTAUNMNYUNDIVBIETD Q' LIANTRFUAIUTENBURY
ngAnIsalLenn

Tun1siasanANUmENEaNYeInINstuNSTaNEgINITIaeNaRae luF o
wraannImMmensA iR sanInyuLevedelatey a La1gedua Usenaudu
NORNITAILUIAR 1Y SNUAUEURIAUAT ANYAUSUDININTNIT WaTARIUNITAANN 9 Tun1s

8l &

X a v & ° ool a PRy X a vvya a v
FoduA1® el umsnistaanunsavilvigelagnfesluvaeiinisdedualadn dun

™ Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/60.

™ BGH, Urteil vom 28. Oktober 2004 - | ZR 326/01, GRUR 2005, 166, 167 - Puppenausstattung; BGH,
Urteil vom 15. September 2005 - | ZR 151/02 Rn. 19 - Jeans; Christian Alexander, Wettbewerbsrecht, para
1194, Horst-Peter Gotting and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds), Wettbewerbsrecht
und Wettbewerbsprozessrecht, § 9, para 58; Helmut Kéhler in Helmut Kéhler, Joachim Bornkamm and Jérn
Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.45.

% Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/60.

8 Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jom Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.45.
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8 Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den

unlauteren Wettbewerb, § 4 UWG, para 3.45.

8 BGH, Urteil vom 24. Januar 2013 - | ZR 136/11 Rn. 36 — Regalsystem; Christian Alexander, Wett-
bewerbsrecht, paras 1194 and 1196; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 26; Helmut Kdhler
in Helmut Kéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4
UWG, para 3.45.

8 BGH, Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 35 — Exzenterzihne; Ansgar Ohly in Ansgar
Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/62; Helmut Kohler
in Helmut Kéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4
UWG, para 3.49.
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% |Sguiisu Volker Emmerich, Unlauterer Wettbewerb, § 11, para 26.

8 BGH, Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 35 - Exzenterzihne; Ansgar Ohly in Ansgar Ohly
and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/62.

8 BGH, Urteil vom 24. Januar 2013 - | ZR 136/11 Rn. 38 — Regalsystem; BGH, Urteil vom 17. Juli 2013
-1 ZR 21/12 Rn. 42 - Einkaufswagen Ill; BGH, Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 34 - Exzenterzahne;
BGH, Urteil vom 2. Dezember 2015 - | ZR 176/14 Rn. 68 - Herrnhuter Stern; Volker Emmerich, Unlauterer Wett-
bewerb, § 11, para 28; Helmut Kéhler in Helmut Kdhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen
den unlauteren Wettbewerb, § 4 UWG, para 3.48.

% BGH, Urteil vom 24. Januar 2013 - | ZR 136/11 Rn. 38 — Regalsystem; BGH, Urteil vom 17. Juli 2013
-1 ZR 21/12 Rn. 42 - Einkaufswagen IIl; BGH, Urteil vom 22. Januar 2015 - | ZR 107/13 Rn. 34 - Exzenterzahne;
BGH, Urteil vom 2. Dezember 2015 - | ZR 176/14 Rn. 68 - Herrnhuter Stern; Volker Emmerich, Unlauterer Wett-
bewerb, § 11, para 28; Helmut Kéhler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen
den unlauteren Wettbewerb, § 4 UWG, para 3.48.

% Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3
UWG, para 3/67.
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® Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.52.

* Christian Alexander, Wettbewerbsrecht, paras 1197-1198; Ansgar Ohly in Ansgar Ohly and Olaf
Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, paras 3/64 and 3/65; Horst-Peter Gotting
and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds), Wettbewerbsrecht und Wettbewerbs-
prozessrecht, § 9, para 61.

% Christian Alexander, Wettbewerbsrecht, para 1198; Helmut Kdhler in Helmut Kohler, Joachim
Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.52.

% Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.52.

*" Oberlandesgericht Frankfurt, Urteil vom 28. Oktober 2010 - 6 U 87/09 Rn. 41-42; Ansgar Ohly in
Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/66; Helmut
Kéhler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb,
§ 4 UWG, para 3.52.

8 Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.52.

* Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.52.
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1% BGH, Urteil vom 2. Dezember 2004 - | ZR 30/02, GRUR 2005, 349, 353 - Klemmbausteine; BGH,
Urteil vom 22. Januar 2009 - | ZR 30/07 Rn. 22 - Beta Layout; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza,
Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/67; Christian Alexander, Wettbewerbsrecht,
para 1200; Helmut Kéhler in Helmut Koéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den un-
lauteren Wettbewerb, § 4 UWG, para 3.53.

' BGH, Urteil vom 17. Juli 2013 - | ZR 21/12 Rn. 38 - Einkaufswagen Ill; Ansgar Ohly in Ansgar Ohly
and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/67; Christian Alexander,
Wettbewerbsrecht, para 1204; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 33; Helmut Kéhler in
Helmut Koéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4
UWG, para 3.53.

192 BGH, Urteil vom 15. April 2010 - 1 ZR 145/08 Rn. 42 — Femur-Teil; Christian Alexander, Wettbewerbs-
recht, para 1201; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb,
§ 4.3 UWG, para 3/67; Horst-Peter Gétting and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds),
Wettbewerbsrecht und Wettbewerbsprozessrecht, § 9, para 62; Helmut Kéhler in Helmut Kéhler, Joachim
Bornkamm and Jorn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.55.

1% BGH, Urteil vom 8. November 1984 - | ZR 128/82, GRUR 1985, 876, 878 - Tchibo/Rolex I; Ansgar
Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/67.

1% BGH, Urteil vom 17. Juli 2013 - | ZR 21/12 Rn. 38 - Einkaufswagen Ill; Ansgar Ohly in Ansgar Ohly
and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/67; Helmut Kohler in Helmut

Koéhler, Joachim Bornkamm and Jorn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.55.
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1% BGH, Urteil vom 8. November 1984 - | ZR 128/82, GRUR 1985, 876, 877 - Tchibo/Rolex I;
Oberlandesgericht Dusseldorf, Urteil vom 31. Januar 2012 - -20 U 175/11 Rn. 107; Helmut Kohler in Helmut
Kéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para
3.55; Christian Alexander, Wettbewerbsrecht, para 1203.

1% Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, §
4.3 UWG, para 3/67.

7 Volker Emmerich, Unlauterer Wettbewerb, § 11, para 35.

108 Oberlandesgericht Dusseldorf, Urteil vom 24. Juli 2012 - 1-20 U 35/12 Rn. 13; Christian Alexander,
Wettbewerbsrecht, para 1203.

1% BGH, Urteil vom 15. April 2010 - | ZR 145/08 Rn. 41 - Femur-Teil; Christian Alexander,
Wettbewerbsrecht, para 1199; Helmut Kéhler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen,

Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.54.
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1 Helmut Kahler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.54.

"1 BGH, Urteil vom 15. April 2010 - | ZR 145/08 Rn. 42 — Femur-Teil; BGH, Urteil vom 15. Dezember
2016 -1ZR 197/15 Rn. 66 — Bodendtibel; Christian Alexander, Wettbewerbsrecht, para 1199; Helmut Kéhler
in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb,
§ 4 UWG, para 3.51a; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wett-
bewerb, § 4.3 UWG, para 3/68.

"2 BGH, Urteil vom 15. April 2010 - | ZR 145/08 Rn. 42-43 — Femur-Teil; BGH, Urteil vom 22.
Januar 2015 - | ZR 107/13 Rn. 33-36 und 39-41 - Exzenterzdhne; Helmut Kohler in Helmut Kohler, Joachim
Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.513;
Christian Alexander, Wettbewerbsrecht, para 1199; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 34.

"* Helmut Koéhler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen
den unlauteren Wettbewerb, § 4 UWG, para 3.51a; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz
gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/68.

167



Chulalongkorn Law Journal Vol. 39 Issue 3 : November 2021

winnzaulun1sldanu win15eoNLUUAINEIMNAAINANATEIRNINNY NUIENSNEFUNIY
Jayayuad mnlaanudgiausvieduandousuulaliiniewanen1sivoinuundun

18 s A D

Faflnrmuanandluaniadesmnenisivesdudduiuuegadniauudn
071 nausglevdvenanduaideuwuulun1sidounuun1seeniuuvesduA1ALLUY
é’uﬂﬁmmﬂmmﬁmsammﬂg%maﬁws‘i?{umqﬁmmﬁﬁmﬁmmaﬂ'jmaﬂiﬂwﬁ
YodgHAnAUAFULUUTIaz AU sAUATiTinseanLUURIna s TsgAeasaly
Fremgiies maauoveAudideusuulunsddnanidaifeindumslivssloian

ANudouvsdufuLuUlag kU s ey

2.5 Fana1santun1suiuldunnsi 57 wizs1vUylfin1sudaiunianisan w.a.
2560 fiumsiausuiedudndeunvusudunisitaieanuiisuvasdudiiignideuiuy
ag9laimanzay

Tuun9nNsfNTSELVYAUAITURYULUUA NHULLANIZLTINITY ITUVDIFUAN
% & o g vud o a & a v v 117 A vy A v a 1a v
sukuuiueahvigeliusdlanavdedumduwuuanad’ ieanndendilainindud
WeuwuuAduAdukuy o ARaluladdumduluutulinunime vierdeanaues
TnsilegesumunurasdumifsuL UL IrAumMAULUUgaEsALaNNsa LU Sasviou

a =) a & a LYY 1% < Y 118 a Y A
ANMTILAY vSesalluy viseaadednanualluuds ludu"® mslauevedusidisunuy
Tunsdlanuinannuitiu derndunisyinatsanudeuvesduaisuwuuagslumunyan '™
= 1% a a v o Y ' & vk o a &
iy Mmemansiaueveduaidsuwuulunstlifndniudwalg@eiiusgilanasie
AuPAuwuvanasiee vibilenialun1svedumuluutuantasnasadnienulunie
mimzﬁﬂéﬁ’qnmﬁaﬁaﬁdwLi‘]umiﬁﬁmsﬂamamaﬁmémﬁuﬁw’mquiumﬁﬁmmmu

1% BGH, Urteil vom 15. April 2010 - 1 ZR 145/08 Rn. 42-43 — Femur-Teil; Helmut Kéhler in Helmut Kéhler,
Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.53.

"* BGH, Urteil vom 15. April 2010 - | ZR 145/08 Rn. 43 — Femur-Teil.
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' Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den
unlauteren Wettbewerb, § 4 UWG, para 3.52.

1 Christian Alexander, Wettbewerbsrecht, para 1197-1198; Ansgar Ohly in Ansgar Ohly and Olaf
Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, paras 3/64 and 3/65; Horst-Peter Gotting
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and Sven Hetmank in Horst-Peter Goétting and Helmut Kaiser (Eds), Wettbewerbsrecht und Wettbewerbs-
prozessrecht, § 9, para 61.

25 Christian Alexander, Wettbewerbsrecht, para 1198; Helmut Kohler in Helmut Kéhler, Joachim
Bornkamm and Jorn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4 UWG, para 3.52.

1% Oberlandesgericht Frankfurt, Urteil vom 28. Oktober 2010 - 6 U 87/09 Rn. 41-42; Ansgar Ohly in
Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/66; Helmut
Kohler in Helmut Kohler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren Wettbewerb,
§ 4 UWG, para 3.52.

127

W3suLiieu Horst-Peter Gotting and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds),
Wettbewerbsrecht und Wettbewerbsprozessrecht, § 9, para 65.
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18 BGH, Urteil vom 15. April 2010 - | ZR 145/08 Rn. 49 und 51 — Femur-Teil; Christian Alexander,
Wettbewerbsrecht, para 1206; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren
Wettbewerb, § 4.3 UWG, para 3/70; Volker Emmerich, Unlauterer Wettbewerb, § 11, para 36; Helmut Kéhler
in Helmut Kéhler, Joachim Bornkamm and Joérn Feddersen, Gesetz gegen den unlauteren Wettbewerb, § 4
UWG, para 3.59.

2 3puiiiu Helmut Kohler in Helmut Kohler, Joachim Bornkamm and Jorn Feddersen, Gesetz
gegen den unlauteren Wettbewerb, § 4 UWG, para 3.52.

0 BGH, Urteil vom 8. November 1984 - | ZR 128/82, GRUR 1985, 876, 878 - Tchibo/Rolex I; BGH,
Urteil vom 11. Januar 2007 - | ZR 198/04 Rn. 48 — Handtaschen; Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza,
Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/70; Christian Alexander, Wettbewerbsrecht,
para 1205; Horst-Peter Gotting and Sven Hetmank in Horst-Peter Gotting and Helmut Kaiser (Eds), Wettbewerbs-
recht und Wettbewerbsprozessrecht, § 9, para 65; Volker Emmerich, Unlauterer Wettbewerb, § 11, para
36; Helmut Kohler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz gegen den unlauteren
Wettbewerb, § 4 UWG, para 3.59.

131

Wiguieu Helmut Kohler in Helmut Kéhler, Joachim Bornkamm and Jérn Feddersen, Gesetz

gegen den unlauteren Wettbewerb, § 4 UWG, para 3.52.
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" Ansgar Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, §
4.3 UWG, para 3/72.

BT Sgudigu BGH, Urteil vom 10. Juli 1963 - Ib ZR 21/62, GRUR 1964, 31, 32 — Petromax Il; Ansgar
Ohly in Ansgar Ohly and Olaf Sosnitza, Gesetz gegen den unlauteren Wettbewerb, § 4.3 UWG, para 3/72.

%1 USeuLiieu BGH, Urteil vom 07. November 2002 - | ZR 64/00, GRUR 2003, 356, 357-358 — Prazision-
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Abstract

The COVID-19 pandemic is an unprecedented global phenomenon, which
causes widespread infections and deaths. Its extended surge of severity continues
to have negative impact on the maintenance of the adequate standard of living,
which is a fundamental human right. As a result, some people, whose countries of
origin are unable or unwilling to provide protection against the COVID-19, decide
to seek asylum in other countries believed to provide more effective protection.
Nevertheless, one of the key conditions to determine the refugee status of
applicants is the proof of, or the risk of, “being persecuted” in the country of origin.
As this condition has typically been associated with the violations of civil rights,
the effects caused by the pandemic may fall outside the scope of this condition.
Therefore, this research article aims to analyze the interpretation of the condition
“being persecuted”, utilizing the general rule of treaty interpretation, to potentially
include the effects caused by the pandemic, while acknowledging certain practical

challenges.

Keywords: Refugees, Being Persecuted, Human Rights, Treaty Interpretation
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' World Health Organization (WHO), COVID-19 Public Health Emergency of International Concern
(PHEIC) Global Research and Innovation Forum [online] Available from: https://www.who.int/publications/m/
item/covid-19-public-health-emergency-of-international-concern-(pheic)-global-research-and-innovation-forum
[1 July 2021]

? Asbjorn Eide, “Adequate Standard of Living,” in International Human Rights Law, eds. Daniel
Moeckli, Sangeeta Shah and Sandesh Sivakumaran (Oxford University Press, 2018), p. 196.

* Ibid, p. 197.
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* United Nations High Commissioner for Refugees (UNHCR), Handbook and Guidelines on Procedures

and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol Relating
to the Status of Refugees, February 2019, HCR/1P/4/ENG/REV. 4, p. 18.

® United Nations General Assembly, Convention Relating to the Status of Refugees, UNTS Vol.
189, 1951, p. 137. (Refugee Convention), Art. 1(A)(2).

“As a result of events occurring before 1 January 1951 and owing to well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion,
is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of
the protection of that country; or who, not having a nationality and being outside the country of his former
habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it. In
the case of a person who has more than one nationality, the term “the country of his nationality” shall

mean each of the countries of which he is a national, and a person shall not be deemed to be lacking the
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protection of the country of his nationality if, without any valid reason based on well-founded fear, he has
not availed himself of the protection of one of the countries of which he is a national.”

¢ Marjoleine Zieck, “The European Refugee Crisis from a Vantage Point of View,” in Netherlands
Journal of Legal Philosophy (2016), p. 45.

" Supra Note 5, Refugee Convention, Art. 1(B)(1)(a).

¢ United Nations General Assembly, Protocol Relating to the Status of Refugees, UNTS Vol. 606,
1967, p. 267 (Refugee Protocol), Art. 1(2).

“2. For the purpose of the present Protocol, the term “refugee” shall, except as regards the

application of paragraph 3 of this article, mean any person within the definition of article I of the Convention
as if the words “As a result of events occurring before 1 January 1951 and...” and the words “...as a result of

such events”, in article 1 A (2) were omitted.”
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° James C. Hathaway and Michelle Foster, The Law of Refugee Status, (Cambridge University Press,
2018), p. 182.
' Supra Note 4, UNHCR Handbook, p. 51.
"' Atle Grahl-Madsen, The Status of Refugees in International Law, (Vol | Sijthoff, 1966), p. 193.
2" Supra Note 8, Refugee Protocol, Preamble.
“Considering that new refugee situations have arisen since the Convention was adopted and

that the refugees concerned may therefore not fall within the scope of the Convention”
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" European Union (EU), Council of the European Union, Directive 2011/95/EU of the European
Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country
nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees
or for persons eligible for subsidiary protection, and for the content of the protection granted (recast),
2011, OJ L. 337/9-337/26; 20.12.2011, 2011/95/EU, Art.9(2).

' Sirbu v. Holder, 718 F.3d 655 (USCA, 7" Cir., 2013).

B Ghali v. Immigration and Naturalization Service, 2000 U.S. App LEXIS 19156 (USCA, 9™ Cir., 2000).

' Wackowski v. Immigration and Naturalization Service, 1999 U.S. App LEXIS 26590 (USCA, 7" Cir,,
1999).

" BVerwG (Federal Administrative Court of Germany), Decision of 9 December 2010 - 10 C 19.09 -
para. 16.
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'® Sarvin, Full Federal Court of Australia (FFC), 2000, pp. 187-188.
' United Nations, Vienna Convention on the Law of Treaties, UNTS Vol. 1155, 1969, p. 331 (VCLT),
Art. 31.
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" Anthony Aust, Modern Treaty Law and Practice, (Cambridge University Press, 2013), p. 234.
' International Law Commission (ILC), Draft Articles on the Law of Treaties with Commentaries,
Yearbook of International Law Commission, 1966 Vol. Il 187 (Draft Articles Treaties), p. 219.

2 Supra Note 19, VCLT, Art. 32.

% |bid, VCLT, Art. 33.
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** Council of Europe, The Evolution of Human Rights [online] Available from : https://www.coe.

int/en/web/compass/the-evolution-of-hnuman-rights [8 July 2021].

# United Nations Office of the High Commissioner of Human Rights (OHCHR), COVID-19 Guidance
[online] Available from: https://www.ohchr.org/Documents/Events/COVID-19_Guidance.pdf [9 July 2021].

% Gerald Fitzmaurice, “Law and Procedure of the International Court of Justice: Treaty Interpretation
and Certain Other Treaty Points,” in 28 British Yearbook of International Law 1 (1951), p. 2488.

27

Hersch Lauterpacht, The Development of International Law by the International Court (Grotius

Classic Reprint Series), (Cambridge University Press, 1958), p. 203.
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* Supra Note 21, Draft Articles Treaties, p. 219.

* South-West Africa, Ethiopia v. South Africa, Second Phase, [1966] ICJ Rep 6, 18" July 1966, United
Nations [UN]; International Court of Justice [ICJ], p. 31.

“An international instrument has to be interpreted and applied within the framework of the

entire legal system prevailing at the time of the interpretation.”

* R v. Secretary of State for the Home Department, Ex parte Adan, CO/872/98, United Kingdom:
House of Lords (Judicial Committee), 2 April 1998.

' Sepet (FC) and Another (FC) v. Secretary of State for the Home Department, [2003] UKHL 15,
United Kingdom: House of Lords (Judicial Committee), 20 March 2003, p. 862.
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32

Gabcikovo-Nagymaros Project, Hungary v. Slovakia, Judgment, Merits [1997] ICJ Rep 7, 25th
September 1997, United Nations [UN]; International Court of Justice [ICJ], pp. 114-115.

“Treaties that affect human rights cannot be applied in such a manner as to constitute a denial of
human rights as understood at the time of their application.”

** Supra Note 20, p. 234.

** Supra Note 5, Refugee Convention, Art. 46.

* Horvath v. Secretary of State for the Home Department, [2000] UKHL 37, United Kingdom: House
of Lords (Judicial Committee), 6 July 2000.

* R v. Asfaw, [2008] UKHL 31, United Kingdom: House of Lords (Judicial Committee), 21 May 2008.
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*" Minister for Immigration and Multicultural Affairs v. Khawar, [2002] HCA 14, Australia: High Court,
11 April 2002.

*® Guy S. Goodwin-Gill and Jane McAdam, The Refugee in International Law, (Oxford University
Press, 4" Edition, 2021), p. 94-97.

* Oxford Learner’s Dictionary, Persecution [online] Available from: https://www.oxfordlearnersdic-
tionaries.com/definition/english/persecution?g=persecution [12 July 2021].

%0 Refugee Review Tribunal (Australia, V97/07049), 1997 RRTA 3341, 3 September 1997.

' Expert Meeting on Complementarities between International Refugee Law, International Criminal
Law and International Human Rights Law, “Summary Conclusions,” in International Journal of Refugee Law

Vol. 23 (2011), p. 863.
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2 Gerhard Werle and Florian Jeberger, Principles of International Criminal Law, (Oxford University

Press, 4" Edition, 2020) p. 893.
“ Humphrey Waldock, “Third Report on the Law of Treaties, by Sir Humphrey Waldock, Special
Rapporteur, 1964,” in 2 Yearbook of International Law Commission Vol. 5, p. 14.
“ Supra Note 19, VCLT, Art. 31(2).
* lbid, VCLT, Art. 31(3)(@)-(b).

% bid, VCLT, Art. 31(3)(c).
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" Supra Note 5, Refugee Convention, Preamble.

“The High Contracting Parties,

Considering that the Charter of the United Nations and the Universal Declaration of Human Rights
approved on 10 December 1948 by the General Assembly have affirmed the principle that human beings shall
enjoy fundamental rights and freedoms without discrimination,

Considering that the United Nations has, on various occasions, manifested its profound concern
for refugees and endeavoured to assure refugees the widest possible exercise of these fundamental rights
and freedoms”

® Jack Donnelly, “International Human Rights: A Regime Analysis,” in International Organization Vol.
40 Issue 3 (1986), p. 599-600.

“ Campbell McLachlan, “The Principle of Systemic Integration and Article 31(3)(c) of Vienna Conven-
tion on the Law of Treaties,” in International & Comparative Law Quarterly Vol. 54 (2005), p. 279.

** Philipppe Sands, “Treaty, Custom and the Cross-Fertilization of International Law,” in Yale Human
Rights and Development Law Journal Vol. 1 (1998), p. 87.

' Tsngiate 1.1
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*2 United Nations, Final Act of the United Nations Conference of Plenipotentiaries on the Status

of Refugees and Stateless Persons, UNTS, Vol. 189, 1951, p. 137.

“Expresses the hope that the Convention relating to the Status of Refugees will have value as an
example exceeding its contractual scope and that all nations will be guided by it in granting so far as possible
to persons in their territory as refugees and who would not be covered by the terms of the Convention, the
treatment for which it provides.”

*> United Nations High Commissioner for Refugees (UNHCR), Guidelines on International Protection
No.1: Gender-related Persecution within the Context of Art.1A(2) of the 1951 Convention and/or its 1967
Protocol Relating to the Status of Refugees, May 2002, HCR/GIP/02/01, p. 5-9.

> United Nations High Commissioner for Refugees (UNHCR), Guidelines on International Protection:
Religion-based Refugee Claims under Art.1A(2) of the 1951 Convention and/or its 1967 Protocol Relating
to the Status of Refugees, May 2002, HCR/GIP/04/06, p. 2-11.

> WH v. Athiopien [2006] 2006/32-336 (Sw. ARK/CRA) [Swiss Asylum Appeal Commission], 9 October
2006.

% STS No. 2781/2009 (Spanish Supreme Court), May 11, 2009.

*" Stenaj v. Gonzales, 227 Fen Appx 429 (USCA, 6" Cir., 2007).
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8 Arbitral Award of 31 July 1989, Guinea-Bissau v. Senegal, Judgment, Merits [1991] ICJ Rep 53, 12
November 1991, United Nations [UN]; International Court of Justice [ICJ].

** Supra Note 47.

" United Nations High Commissioner for Refugees (UNHCR), “The International Protection of Refugees:
Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees,” in Refugee Survey Quarterly,
Vol. 20, Issue 3, (2001), p. 77.

' Supra Note 22.

2 A v Minister for Immigration & Ethnic Affairs [1997] (Australia High Court HCA 4), p. 231.
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 Supra Note 9, p. 183.
5 Paul Weis, “The Concept of the Refugee in International Law,” in Journal of International Law
Vol. 928 (1960), p. 87.

% United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on
Statelessness and Related Problems, E/AC.32/SR.17, 31 January 1950, pp. 3-4.

% Supra Note 9, p. 184.
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" Arguello-Garcia v. Canada (Minister of Employment and Immigration) [1993] FCJ 635 (Can. FQ),
23 June 1993.

% Chan v. Minister for Immigration and Ethnic Affairs [1989] 169 CLR 379 (Australia High Court), 9
December 1989.

® United Nations Human Rights Committee, General Comment No. 36: The Right to Life (Art. 6
of the Covenant), CCPR/C/GC/35, 2019, para. 3.

° United Nations General Assembly, International Covenant on Civil and Political Rights, UNTS
Vol. 999, 1966, p. 171 (ICCPR), Art. 6.
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Supra Note 69, para. 6.
2 United Nations General Assembly, International Covenant on Economic, Social and Cultural
Rights, UNTS Vol. 993, 1966, p. 3 (ICESCR), Art. 12(1).

" Supra Note 2, p. 196.

™ Supra Note 72, ICESCR, Art.12(2).
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s John Tasioulas, Minimum Core Obligations: Human Rights in the Here and Now [online] Available
from: https://openknowledge.worldbank.org/bitstream/handle/10986/29144/122563-WP-Tasioulas2-PUBLIC.pdf
[20 July 2021].

" Ibid.
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® United Nations Committee on Economic, Social and Cultural Rights (CESCR), General Comment
No. 12: The Right to Adequate Food (Art. 11), E/C.12/1999/5, 1999, para. 17-18.
" Supra Note 68, p. 258.
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# United Nations, Conference of Plenipotentiaries on the Status of Refugees and Stateless
Persons, Summary Record of the Twenty-Second Meeting (26 November 1951), UN Doc. A/CONF.2/SR.22.

' Antonio Guterres, Migration, Displacement and Planned Relocation [online] Available from:
https://www.unhcr.org/news/editorial/2012/12/55535d6a9/migration-displacement-planned-relocation.html
[27 July 2021].

¥ Matthew Scott, Climate Change, Disasters, and the Refugee Convention (Cambridge University
Press, 2020), p. 6.

® Jane McAdam, Climate Change, Forced Migration, and International Law (Oxford University
Press, 2021), p. 46.

8 Andrew E. Shacknove, “Who is a Refugee?,” in Ethics Vol. 95 No. 2 (1985), p. 277.
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% Ibid, p. 275.
% Supra Note 5, Refugee Convention, Art. 1(A)2).
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Supra Note 35.
% Guy S. Goodwin-Gill, “Non-Refoulement and the New Asylum Seekers” in Virginia Journal of Inter-
national Law Vol. 26 No. 4 (1986), p. 901.
 United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on
Statelessness and Related Problems, “Memorandum from the Secretary-General”, E/AC.32/2, 3 January 1950.
" Supra Note 35.
°' United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on
Statelessness and Related Problems, “United Kingdom: Draft Proposal for Article 1”7, E/AC.32/L.2) 17 January 1950.
*2 United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on

Statelessness and Related Problems, “France: Proposal for a Draft Convention”, E/AC.32/L.3) 17 January 1950.
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%8 Supra Note 5, Refugee Convention, Preamble.
* Matter of Acosta, A-24159781, United States Board of Immigration Appeals, 1 March 1985
% Supra Note 62, p. 248.

209



Chulalongkorn Law Journal Vol. 39 Issue 3 : November 2021

mssflumsethsseiasyTilaeilsdsmansenuiitummguiuarlumsufon egslsis
iAfotuiludmdnmstulfinnuamsofinnudouly “magnussdaussms” T
TWismansznunnmsssurivalld ifesnnaenadasiudosdilueriununvesiiSans 1967
flspyileilaisaniunisallnddnulase (“new refugee situations”) " wagndnnis
yhllumsimuausdyan wigfrunisazdosfunsliveaiiieliaonfufuieuly
Suﬁiﬂumiﬂmimamumw;ﬁffsjmuﬁ'au”t;giyﬂ 1951 muunaniy lasllvedunniay

9

YDLAUDWUY P9

6.1 WasanUszhunisidenufURlugruziiilunansznuainnisnseiinuesiy
AUNIY

= v A o = a wvag aada 1Y)
91NNsANYIMUIN S§RAuUsERunsEenUfURlulANN s INanYLlny
annuaIngAn1sal MNngRnsaninTutiudmansenuegadenU TRsieyunnanzame)
e fau dyvid aundnawlungulangunianiedsng vsenuAnIuNIINIT

Wies muieydayayn 1951 Mvuaviseld'”

quvilinisiinudmsunginisaiunausenis
MaganndmansenuegeliiionU o wu nMsssuialugmsiznausiainsnsuie
ovisau idhwedu “nsgnuseinusemns” aeldeudygn 1951

ae3lshd Liielviaenadesiuinguszasduazanugauszasdvasaydey) 1951

2103

NjsaenunsnAaAuansyverulunsTiduly'” daanuenaiveativayuvsenisiv

marailefeuieuly “nsgnuseinyszns” TinnluBsmanseyuannmsszunslugle
TneiauslviosuieUssifiumsdentfialugugidunansenuannsnseivesizsuma
namfe NgaulmiuiniginisdenuiiRegraduszuy (Systemic Discrimination) e
nMsUfias aenneu vidensnluTsanuannsavesyanalumsindsdsmneanuazain
WAYUINTANEITUEUVRS] stwmmawﬁama mau dyud aundnamlungule

nauilannediny wieanuAniunansides auieudeyea 1951 dmun'®

! Supra Note 8, Refugee Protocol, Preamble.

1 TWingide 5.3
' Tingiade 3.4
" Niall Crowley, Identifying and Preventing Systemic Discrimination at the Local Level
[online] Available from https://rm.coe.int/policy-study-identifying-and-preventing-systemic-discrimina-

tion-at-the/1680a00ef4 [2 August 2021]

210



MIEAINYNUIY PRINTUUNTIN R U 39 atiun 3 : ngedneu 2564

Hoatfuayuiifoguuiuguii uidnuaslpsanmuemginisaiazdmansemy
seunnannAueg1alidenUURNnW wimeanusndeunziIuIsznsTeIynag
vnngu ilyaranduiiirnudsannniifiagldfumaidenyfoeuduguassaluns
idhdamsudludengmiensussmsansgnunnnginisaideisuiuyaeangudulu
anunsalifendu lnglanzegsbailednuazaniduvesmginsaidutladoiiliyaaa
ﬁﬁadﬂagiluﬂa;uﬁuﬁasuausuaaﬁmmaqLLé’ﬂé’%’Uwamswuﬁwummn%undmaﬂaﬂduﬁulos
it} %’aaﬁuawuﬁaamé’aﬁuﬁwaﬁmaﬁuaq@muﬁLwawizsmsm@'j’]é’aaam%mwmu
vesgwdniu fedu1edn ulsuionazuiasnisvesssiidnuaziiunisdenujuass
danansenusion159UlnAdNSURIUARRUNNRUNT WAL TINIRNUS TS oAaw vinli

6

ANULUTITUTIYARANG NN T YO IANTUIANTULSNNTL™ Wosanuleuieuay

[
A Y o W

wpsnIsuiibiyaeanguiiiitedndnlunisdnfmineinsuasnislasunisdensn

uennl MNnsAnw Uil RTvIveImaiiauayuLmImRnu ey
U749 F9g199U AMYUUATERTITULILUEDIUANA (Dutch Council of State) luaR A v.
Stattssecretaris van Justitie linitadean nseniuludnuazidenufus (Discriminatory
Exclusion) dudsnaliuanaliaunsadifenisshvineiuiald ddnvazdu “n1sgn

Usgnpdsenns” '’

wazAagNsslansgewsn1luaf Tchoukhrova v. Gonzales lo3fiasdt
TUlumadeniui widedndaniuasygiavesssaudwmalisgdumarlunsdnliauya
aunsaidsdssneniaymnuazuimsansisugu g lrienudimantuinlidy
“msUsgiinuszms” uitediadananlioatnliiieduvanaaiuayunmsnsnlug
Uinsansnsguitdfyseanuannsalunsegsenuasiannvesyana enswanly

WuntuiTwmszmawiinisiyaratuiuaundnngulangumile'®

At WINANTNIRINKLINT ypaaTiaunsafigadlirulanulasunanseny
NNITTUI MG TITULRINIIYARangudunsziinsdenujifiegrnluszuulaesy wu

% International Federation of Red Cross And Red Crescent Societies (IFRC), World Disasters Report
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Supra Note 5, Refugee Convention, Art.1(A)(2).
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Abstract

This article focuses on the problem of legitimacy, proportionality, and
interpretation of provisions relating to the disqualification of minister in case of being
sentenced by a judgment to imprisonment under section 160 (7) of the Constitution
of the Kingdom of Thailand (B.E. 2560) and having been sentenced by a judgment
to imprisonment under section 160 (6) in conjunction with section 98 (7), (9) and
(10) of the Constitution, including study and analysis of precedent in the decision
of the Constitutional Court in order to understand the principles of constitutional
interpretation in accordance with intendment of the Constitution. The study includes
the law and the facts relating to the case in which the President of the House of
Representatives submitted a request to the Constitutional Court to decide the min-
istership of the Deputy Agriculture and Cooperatives Minister who was accused of
having been sentenced by a judgment to imprisonment in Australia in a drug case
that leading to the problem of legitimacy, proportionality, including the problem

of interpretation of the provisions of this Constitution.

Keywords: Minister, Disqualification, Being sentenced by a judgment to imprison-

ment, Constitution
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% Constitution of the Republic of Singapore, Singapore Statutes Online, https://sso.agc.gov.sg/Act/
CONS1963.

" Constitution of the Republic of Singapore: Part VA Council of Presidential Advisers
Article 37E A person shall be disqualified for appointment as a member if he —
(c) has been convicted of an offence by a court of law in Singapore or a foreign country and
sentenced to imprisonment for a term of not less than one year or to a fine of not less than $2,000 and has
not received a free pardon:

Provided that where the conviction is by a court in a foreign country, the person shall not be so
disqualified unless the offence is also one which, had it been committed in Singapore, would have been

punishable by a court of law in Singapore.
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Abstract

Many countries now consider the fabrication of non-genuine transactions
to be an undesirable form of tax avoidance. This is due to the fact that the
establishment of non-genuine transactions has no business or economic purpose and
is only aiming for obtaining tax benefits. Non-genuine transactions are not limited
to domestic transactions but also international transactions. The main causes for
this include low level of voluntary tax compliance, hish compliance costs and weak
enforcement of tax law. The author discovered that the creation of non-genuine
transactions has a number of negative consequences, including a reduction in state
revenue, a problem with tax fairness, a problem with being against the purpose
of Double Taxation Agreement and a problem with being barrier to reciprocity

between states.

Keywords: Taxation law, Non-genuine transactions in tax, Tax av oidance
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yndunsvdnideadssvionauidesn® (tax avoidance) fidsndarlifinnuiuismeengiusdaiuiuiomg
18 winnbunswiing (tax evasion) fidsn18aziinnuiviianisennyr Wing KB. Brown, A Comparative Look

at Regulation of Corporate Tax Avoidance, Comparative Perspectives on Law and Justice 12, (Springer, 2012).
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e visensyraenisidendnie

2. d@mnvain1sasegsnssudulussuundens

TunenuiRnilaenssnirnsHndowasiaumaeasygnaveUsenegesiv
Ienamfsamnveinsuanifeaisenaudeants (tax avoidance) dwmsudssinanias
o Ingldduunamneondu 3 awg lneidiseazidendiail

2.1 anuadinslalunsidendvasfidenidedluszauni (Low tax morale)

lusgauatuiinailassyanngussnisusnuaanisasegsnssulussuune
9113 fie AuadastalunsidendvesideniBegluseaun tnemiluudy ngrungves

" sysuileg aduana, nguaneiuATEgANEns : ngvnneningdu Syt azdia uazdauwadew, (nFumne

s dtiniuilsyeywy, 2559), with 74.

® GIZ Sector Programme Public Finance, Administrative Reform, Addressing tax evasion and tax
avoidance in developing countries, (Federal Ministry for Economic Cooperation and Development: 2011),
p. 13-18.
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WILULAEAIEAY
wazns91en® IneUsemelungu OECD® Aifiseldgedesidinalaeadslaiiu 150 dalu
Tuvauzituszmaiilalfoglungu OECD Fadudszmaiimdsinunogisluaisdeddinants
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Uszinelng 4aans13 200 Falus Fadudununianaiiigann
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ngszdevtugunnuazeudululingidenBazujufnunguunelunsidenisazds
° 1Y 3 . .
Aas InelaneNguEUIENaUNISIUIANA1NMALAUIALEN (Small and Medium Enterprises
- SMEs) fieanuniuaunusiangelunsujifnung seilounine

° The World Bank, “Time to prepare and pay taxes (hours)”, Doing Business Project, [Online]
Available from: https://data.worldbank.org/indicator/IC.TAX.DURS?end=2019&most_recent_value
desc=true&start=2005&view=chart [2021, May 21]

°© YspmaiuannBnosdmatitewmunainsmilenaasugianazdsas (The Organization for Economic
Co-operation and Development - OECD) Usznauludae 37 Ussnaaundn ddulnajifuussmainauudy wu
UssinAeesingy UssinAeaainside UssauaiBon Ussimauauunem ﬂismmzﬁﬂu Usznein1vd 1udu
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" OECD lalimnumnedn iesugiatieguenseuy (Informal Economy) angds Aanssunidasugian

Legneldiszuunann (Market) wazlieglussuuUn@ussawd (GDP) fdnvasfedufanssuvuadnuaglifangmine
wu gstanswdsvmnadiniiliuslaaneluguey Wud
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(“Suaw”) Taedoifiaasduafiiiii landfinuaanzideu 722,000,000 v wuadu
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» OECD (2017), “R(6). Double taxation conventions and the use of conduit companies”, in Model
Tax Convention on Income and on Capital 2017 (Full Version), (OECD Publishing: Paris), p. 3-4.

24

OECD, The Granting of Treaty Benefits with Respect to the Income of Collective Investment
Vehicles, adopted by the OECD Committee on Fiscal Affairs on 23 April 2010, p. 13-20.
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" United Nations, Case Study: GAAR and Treaty Abuse, UN on 9 November 2017, p. 4.

* Arjan Lejour, The Foreign Investment Effects of Tax Treaties (February 2014), p. 18.
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tanm $ouns, Medure nguanesnvaeneIy, faiedsdl 10 (nyaunme: 94
UsI04NNS, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolcldS
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCl). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiJO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions
2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking
change-language button at the top right of the website)

2) Registration as members of the ThailO System is required before submission.

3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.

4) Submit the manuscript

5) For more information, please visit:
https://drive.google.com/file/d/1y217vKwnwdev]dP2X 1fiNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

7. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:
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1.

The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,

and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1.

Certify that their submitted manuscript is original with proper citation to avoid
plagiarism.

Certify that their submitted manuscript has not been previously published in any
form, nor is it is under review for publication in any other journals within 90 days
from the date when the Editorial Board has received this manuscript.

Certify that their submitted manuscript is written exclusively by the author or along
with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the
article.

Present only true fact.

Submit the manuscript in accordance with the prescribed format.

Ensure that the manuscript does not contain any libelous matter or infringe any
copyright or other intellectual property rights or any other rights of any third party.
Declare the source of funding or support in the completion of the manuscript.
Declare any potential conflicts of interest, if any.

Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1.

2.

3.

4.

Ensure that the published manuscripts are in line with the aim and scope of
Chulalongkorn Law Journal.

Ensure the quality of the published manuscripts with willingness to publish corrections
and clarifications when required.

Ensure that no published manuscripts infringe copyrights and measures against
plagiarism be taken seriously.

Not publish manuscripts that have already been published elsewhere.
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A S

10.
11.

12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.

Provide reviewers with revision guidelines.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.

Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1.

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.



