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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the following

categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction

and contents, which are divided into main issues, subordinate issues and conclusion.

e Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should contain
introduction, illustration of the importance of the issue, research objective, hypothesis
(if applicable), research scope, expected contributions, related research or literatures,
research methodology (such as population, sample, data collection, data analysis),

research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the responsibility
of the respective authors, with which Faculty of Law, Chulalongkorn University, Editor-in-Chief and

the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process by
at least three qualified individuals, whom the Editorial Board carefully select owing to their expertise

corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

The Election Commission of Thailand is an independent organ first estab-
lished by the Constitution of the Kingdom of Thailand 1997 and has continued with
the Constitutions of 2007 and 2017 to have and control elections by ensuring
honesty, fairness and decide on disputes arising from elections. However, the pro-
vision of the Election Commission in the constitution raises the question of its status
as an organization and verifiability in the legal system. The source of the Election
Commission of Thailand, democratic legitimacy problems remain. Restriction of the
right of candidates to be elected may potentially lead to problems examined

juridically.

Keywords : Election, Election Commission of Thailand, Government Body, Electoral

Control, Democratic Legitimacy
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Abstract

The Arbitration Act B.E. 2545 (2002) does not explicitly stipulate that
the arbitral tribunal has power to grant interim measures despite the fact that
the act is based on UNCITRAL Model law on International Commercial Arbitration
1985. Thus, the question arises as to whether the arbitral tribunal has the power to
grant interim measures. This article will discuss the problems concerning usage of
interim measure in arbitration under Thai arbitration law as follows: the unclear
provision of interim measures in the Arbitration Act B.E. 2545 and the enforcement
of interim measures granted by arbitral tribunals. This article aims to be used as

a guideline for amendment of Thai arbitration law.

Keywords : Interim Measure, Arbitral Tribunal, Model Law
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' Shalaan Wael, “Interim Measures in International Commercial Arbitration — a Comparative Study
of the Egyptian, English and Scottish Law” (Doctoral dissertation, Department of Law, University of Stirling,
2013), p. 17.

2 Stephen M. Ferguson, “Interim Measures of Protection in International Commercial Arbitration:
Problems, Proposed Solutions, and Anticipated Results,” in INT’L TRADE L.J 12, 55 (2003).
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T q
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Usznsniaes Tagmnisderuldunnsnisfuasestansiieantagayylanainis

2. IQUILAIALATANNAFIUYDINTIVY
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nVENEiLUUIad UNCITRAL vidluatu a.a. 1985 uavatuuilousuuss a.a. 2006 uay
MUNYUNIEITILRLYIINaINTTTewIUsEmnA laln Useinadingy Usemedenlus uas

> United Nation, “UNCITRAL Model Law on International Commercial Arbitration (1985), with
Amendments as Adopted in 2006,” [Online] Available from: https://uncitral.un.org/en/texts/arbitration/
modellaw/commercial_arbitration [16 October 2021]

* United Nation, “Status: UNCITRAL Model Law on International Commercial Arbitration (1985),
with Amendments as Adopted in 2006,” [Online]

Available from: https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/
status [21 October 2021]
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' Expert-Evidence, “Kinds of Interim Measures in Arbitration,” [Online] Available from: https://
expert-evidence.com/kinds-of-interim-measures-in-arbitration/ [12 October 2021]

7 Ibid.

18 Mika SAVOLA, “Interim Measures and Emergency Arbitrator Proceedings,” in Croat. Arbit.
Yearb. 23 (2016), p.77.

¥ Departmental Advisory Committee on Arbitration Law, A Report on the UNCITRAL Model Law
on International Commercial Arbitration (1989), Chaired by The Rt Hon Lord Justice Mustill cited in Joseph
Lee, “Court-Subsidiarity and Interim Measures in Commercial Arbitration: A Comparative Study of UK,
Singapore and Taiwan,” in CONTEMP. Asia ARB. J 6, 2 (2013), p.57.
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0874l5id dmFuunsnisduasestnasaduluasnisiifeadesiuneny
vdngu fe Fdseliduneundngiulineu (Anton Piller Relief wazddsvinulallyig
fnmdhendehelandoudeninddusenliuenunsiuiama (Mareva Injunction)
fanadulsifiuanidesioyglagaimsiisruveenddsianarvielsl feiglvinrundiu
Toyglanainslifisnnasenumsnisfainanls giinmazdosdudvefuasestingm
Uszuandanandemaintu? diudnanadiunils mngfinnlidiunadanaraud
ouglana1nis sy lanainsfanunsneenuinsnissana1ald delumsUfod wn
A mazveuaTesiansmuInInIsUssani afwmdulvarluemasena e
mdaszindinaniinazifeadesiuyaraiiaumvieyananiousn” fegnatu Aasli
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0 o O vy o v A o & odewia v S Y o
mawaluauwmuwaﬂgwuhﬂau A mawslmwwwmuamuwLwaiﬁlmmsmwmuwaﬂgwﬂumi

A915801AR (County Court Remedies Regulations 1991/1222 Explanatory Note) %3 ﬁﬁé"ﬂﬁ'@jﬁwmaqapmlﬁ
qﬂﬂaf?)'ul,%'mﬂuamuﬁmaammﬁammaau (Steven Gee, Mareva Injunctions and Anton Piller Relief, 4 ed.
(London: Sweet & Maxwell, 1998), p.2.) cited in Wael, S., “Interim Measures in International Commercial
Arbitration — a Comparative Study of the Egyptian, English and Scottish Law,” p.100.

' DAC Report 1996 para 201 states “These Draconian powers (Mareva injunction) are best left
to be applied by the Courts, and the provisions of the Bill with respect to such powers have been adjusted
accordingly.” cited in Wael, S., “Interim Measures in International Commercial Arbitration — a Comparative
Study of the Egyptian, English and Scottish Law,” p.100.

? Arbitration Act 1996 section 48 states that parties are free to agree on the powers exercisable
by the tribunal as regards remedies. Section 48 (3) states that a tribunal can make a declaration as to any
matter to be determined in the proceedings and section 48 (5) (a) states that the arbitral tribunal has the
same powers as the courts to order or refrain from doing anything.

? Shaneen Parikh and Cyril Amarchand Mangaldas, “Obtaining Interim and Permanent Relief in
International Ip Arbitration” [Online] Available from: https://www.iam-media.com/global-guide/
the-guide-ip-arbitration/1st-edition/article/obtaining-interim-and-permanent-relief-in-international-ip-arbi-
tration [6 November 2022]
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$nws Addlianudnu fvnvningdinsn wiedmiensngdule q Adudunives
Uszifiudefinm mddlianuinu AunsestinsmBmeumdngrusudulsuifuluns
finrsan Mdslinmdnussiulununingifinm Aasigfinmnszyhnsviesaiuns
mzﬁ’mmﬁamﬁﬁﬁmmmmﬂizmuﬁmmﬂaqmﬂmmmiéuwaﬂ’qﬁuéhammjﬁwm
Fmhedrelouningdusonly uazddaihunseyiinsla 9 Wun1stansn vieunsnis
Aunsestansndule WelSsuifisuiusunavesralunisoonuinsnisduasesdnng1
wudmadisunatiesnitoyglanainisidedn mszmalifisnunadaliiginminm
wdnUsziu wazuansonasla 9 dsmsstnsunatlifuulouns (ong-standing policy)
yosUszmedealUsflsifiosnslimadrununsnussnssuaumsouglagainis sizdds
Tansspinnitiusdsiifotostuiuneumsfinrsandefinmsuiedestunmaduiu
msveseyalamanmislaenss syglanainisssmsidugiisiunalunisesnddafang

24

Mohmeded, S., “A Critical Analysis of Arbitral Provisional Measures in England and Wales,” p.152.

* |bid., p.150.

* International Arbitration Act section 12A (2) states that Subject to subsections (3) to (6), for
the purpose of and in relation to an arbitration referred to in subsection (1), the General Division of the
High Court has the same power of making an order in respect of any of the matters set out in section 12(1)
(c) to (j) as it has for the purpose of and in relation to an action or a matter in the court.

" Ronald Wong, “Interim Relief in Aid of International Commercial Arbitration,” in SAcLJ 24(2012),
p. 528.
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% “Quiborax S.A., Non Metallic Minerals S.A., & Allan Fosk Kaplun V. Plurinational State of Bolivia,
Icsid Case No. Arb/06/2,” (2016).

* Stephen Benz, “Strengthening Interim Measures in International Arbitration,” in Georgetown
Journal of International Law 50(2019), p.157-158.

** Jose F. SANCHEZ, “Applying the Model Law’s Standard for Interim Measures in International
Arbitration,” in Journal of International Arbitration 37, 1 (2020), p. 69-71.

' lbid., p.73-75.

> lbid., p.62-63.
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(Oxford: Oxford University Press, 2018), p.238.
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* Choong, J., Mangan, M. and Lingard, N., in A Guide to the Siac Arbitration Rules, p.239.

" Joseph Lee, “Court-Subsidiarity and Interim Measures in Commercial Arbitration: A Comparative
Study of UK, Singapore and Taiwan,” in CONTEMP. Asia ARB. J 6, 2 (2013), p. 231.

* Ibid.
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“ Arbitration Law of the People’s Republic of China section 28, 46 and 68

* RAYMOND GAO, “Bridging an Access-to-Justice Gap for International Commercial Dispute
Resolution: Recent Developments of Interim Measures in Cross Border Chinese Arbitration,” in Colombia
Journal of Transnational Law 59, 3 (2021), p.636-638.

“ The International Arbitration Act: IAA article 12(6) states that in every case, the General Division
of the High Court is to make an order under subsection (2) only if or to the extent that the arbitral tribunal,
and any arbitral or other institution or person vested by the parties with power in that regard, has no power

or is unable for the time being to act effectively.

54



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

‘W’]‘VI‘UQ‘Uﬁﬁ]’]&lﬂ’]ﬁﬁ]@\‘i@umﬂﬁma’]ﬂ’ﬁ ‘Vi’]ﬂﬂ‘W‘W’WlENINE[’]&J’]?Q‘UQUG\G]’]%JF’W&?U@Q

edD_

il
E]‘léig’ﬂ@]@]ﬁ’]ﬂ’]ﬁﬂ’?EJ&[,Uﬂ’]‘Vi‘L!ﬂquJuL’JaWﬂﬂﬂa’]’l ﬂ{]ﬁmﬁﬂﬂiﬁ@ﬁuqﬂLLﬂ’eJ‘L!EU’]IGW]ﬁ’]ﬂWiVI"Uu
flun

UfuRleanaUsznis own

1.) U lanaINIsHgUIaMINNIngT 41(6) (7) Nd1fAe MINUIATAITALATES
Frasrnduninsnisiansavssiandivuandndseiuiieviseanldinelunis
oylagans ayglanansenatnendeentosmesdios wimnidunsdnasms
AuasetiATUsEINAY aynlagamsenadiliginmilliufoRmulaiiansiazende

:Jv A Y o& a &qdv qa‘, lo&g/”dooaaudld a 4
‘UE]EJN‘Vﬁ@?J@W]ﬁH]NI@ 9 FIUUUTLLAULAIANFIUU ‘I/ﬁE]Vl’W’YYJLH]QEJVILUUUQ{jﬂ‘H‘\]WﬂﬂWi
ﬁ IQ‘W'W‘I/]lllﬂQU@@WNQWGQUU@W@JWQWﬂWimWLﬁﬁuﬁllﬂ'ﬁ ‘I/ﬁ’ej@]’]LUUﬂWiVﬂﬂW‘U“UW@IWEJ@’]ﬁEJ

worundngruniilddudeoyyilagainislasveuuds wielidneAndomelunis

'
[

au AR lgauU UAnuAdalu

2.) augylanaIn1se1vsesvesdemaliisfumumduinvialuzewinsnis

ANATDITIATIIVRIBUYINNAINTT Tnelinsudaludsgininiiandandy aavziands
Toig wmﬂgummmmmmmnﬂiuLsaqmmmﬁﬂmsaqmmnmmmmw 42

wuuldimstydlsunamalunsseniuuasdafuinnnsdunsestangm
foonlasaunlanansinafdenszuiunmseyilanainis mmedunisuseiuiiea
anstafuinnInsruasestiasnsenlaseylagansld Tuvaeiiuszmalnglails
TyafAlyiennamalunssesiulartiaduinpsnsauasestinsmiieenlageynlagainis
maia 019 iidsfuinnsnsdunsesinasaiiesnlaseyglagainisls wilumisufds
A manlngjazusonu fiRnunnsnsiuasesinnm mszgiwmilunsainmn
auliufoRnunnsnsfuasesianim sugnlanainisensvhdidadeiduufintse
AWM (the possibility of drawing adverse inferences by arbitrators)®” visevnginm
LivfdRnunesnsfuasesiiaunTzInAINsAtasesiiaTdsnanliussansam
desmariliafinmiesufoiay ginmoialuduiieseduasesiiassionadnasa
Tngthdseygnumsnisduasesiansnveseyglagainsiududundnguuszney
wig@euuimsgswlygiReuglanainis we. 2545 estiundygalrennamalunis

gousukarfaduliunsnisdunsestiasIeantneaugylenaIn1stiog 19daau wenan

% Ali Yesilirmak, “Provisional Measures in International Commercial Arbitration” (Doctoral disser-
tation, University of London, 2003), p.309-310.

55



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

yaiAleu1aralun1seansulay qu%mmmiﬂm3awminmaﬂimEJ

oy
af

z Uty

ylagains lsuiiuimstygFlisunauissensunoyanlagainislunsdi
AR eNgnUsRuALNInINSANATEITIAT LU URMININASNTANATEITIAT IR
Fenfunguinedingy Wu Semdemeiiiaannsliufifnumnasmsduasesdinsm

=) o0 aa

visoritadefiiuufindanmsfiginmliuiiRmuddsiunungfinisalidiuauais
Husu Ssmsdryaflrennauissemsunounnlanains vlvinssuaumseyglagains
wsaaulUluasaien inlimadiuunsnuesnssuaunseyglagainswinidnduwiniu

sudunsduasuuszansanluniseyailanainis

Snuszunilaiimsinnsan fo maliausotiduinpsnsduasestinsniiesn
Tngoyanlanainisdeiinansenuseyaraiiansls e mdsiuladlvginmeionis
delawndoutheningausanluuonaumsiunaca (Mareva Injunction or freezing order)
esnmdssandsnaninasifstestuyaraiausuiuyanameuon® wu Mds
Tisunansordaturnludaydvesgiinm wszaziiy Fdssnndena annmalvigy
Jdludesedunsasiansisena”

uananil lunsdifinindauresdfinmiinggniiiduegiatseme ufinsns
funsasiansrilumseyglagainisazesnlusUuuurasiinadududduinszuing
firsan (interim award) ngfinindndglufiRmuitaadingn giwmanus
Foaelimalusinsuszmadsrulils mnusnginludssmadsnanfingrune Uyalabiena
goufuuariaduliinnsnsdunsestinsnieaninseyglanainisisUszina faga
UszinadsalU$ International Arbitration Act 1aisn 27(1) fstuad fdivinsnsssime
(foreign award) anefi Aienaveseugylanansiivhiunadonnasideeuylanainis
TuAuuauesUssmaiasunilusyudnan (eudanineedn a.a1958: New York Convention)
dauﬁw%mmaaaﬂéaﬂmmmi (arbitral award) vaneeumuidesiidvusiueydag
wazSamneausmiiidaviennnsnisiesniageygilanainislussninsnisiiansan
030y lARaINISANLINAT 12(1XC-)) wawanas 29(1) fuath meldvaned fien

" Shaneen Parikh and Cyril Amarchand Mangaldas, “Obtaining Interim and Permanent Relief in
International Ip Arbitration,”

" Mohmeded, S., “A Critical Analysis of Arbitral Provisional Measures in England and Wales,”
p.152.

56



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

sauszmeeagndsAultlumadudiuivinveseuglagainsinseyinlulseine
daalusnenagnusduldnuung 19 wandliiuinmdmsennsnsmiuging 12(1c)-()
BUTINDIAFIWTRUININITANATOITIATIINDUNBYYILARAINITHAITVIN Ineanlag
auglanaInNIsinglsena Amdmsenasnisaananlieodndumdvinnisussina (for-
. a a ¢ ) Y v o & ' .
eign award) firalulssmednlusrssoususas JadulvmnavinaiaUsena (foreign
award) liiinsdimeuriean1suiasnisUsdunudivinve ey Ilanain1saelsene
M9 31

lunsaluszimanainnsesweldunngngungludnuuedenay wlssmei
Ao dulssmaandnlueydyaiovesn a.a.1958 (“New York Convention”)
AalusinsszmeenalidaduinsnisAuasestinT@eentuguuuuvesiduindudy

v
o A

MAIRTERINeasanl(interim award) msnglusydyaiheesn a.a.1958 luilddmun

a [

Hy1mv03AT1a (Award) WAAINNITAAINNIATT V(1)(e) ?Jaaayﬁiyiyﬂﬁ’wa%ﬂ A.A.1958

S8

g 2/ a o a v v g dy = 1 LY I a a8 Y 1
qmwumiumammuwﬂgLaﬁmimﬂummwm@mlw_jﬂ‘wuq‘wwm LLEWQI‘ML‘WU’JW
[ dy ¥ 1 a d‘ A v X 1 A 1 a LY -d!
ﬂ?%%?ﬂ@@ﬂiﬂﬁ?ﬂ’ﬁﬂgﬂ&lmaﬂ wily Wasuwlawisessiulunendals wisenandntenil

o
De

U

v 2z . a9 Y = o % 2
AAvInAEARlaNYULaIAAYIA (Fina)® ins1zazlu Jlglinnnudud u1nsnig
AuAsaItIAsITlusUL UL IRTEniefiansan Waenadesduiieny “Avin” Tu

o a s J dy [ ! M Y o VY Aa v g.JI )
audaieesn A.A.1985 wsizAdviadenadlilavilideinmssiulunmuase
Ueehiu BnnseunlanaInIskarAadiaunsaunlufeunlamiessiuunnsAuases
Hiastunendale™

® Albert Jan van den Berg, “New York Convention of 1958: Refusals of Enforcement,” in ICC
International Court of Arbitration Bullentin 18, 2 (2007) p.26. cited in #nsuns YtYson, “mié’miaﬁ’min
fiaumﬁl,wiaé'?ﬂﬂmzawﬂmQmmﬂumimgigﬂmmmﬁ‘vmmiwuﬁﬁzjéﬁwdwﬂixmﬂ” (BfFansunUndn, @191
nvaegsia Aglfmans, inierdusssueans, 2556), i 248.

* Martin J. Valasek and Jenna Anne de Jong, “Enforceability of Interim Measures and Emergency
Arbitrator Decisions,” [Online] Available from: https://www.nortonrosefulbright.com/en/knowledge/publi-
cations/6651d077/enforceability-of-interim-measures-and-emergency-arbitrator-decisions [4 December
2022]

% Albert Jan van den Berg, “New York Convention of 1958: Refusals of Enforcement,” in ICC
International Court of Arbitration Bullentin, 18, p.26. cited in #n3uns yaysen, “msﬁumaﬁ’mindauﬂmwia
é?ﬁﬂmsE)L}fy’ﬂmlmﬂWﬂumiaigfy’ﬂmmﬂ’limﬂmiwwﬂ%éiwd'mﬂizmﬂ,” N 248.

57



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

4. unaguuasdatauauuey

WININIIANATEITIATIIUNTEY IR AN Tlukdas UTEImATALLANAI A7
UszmenUryelabvioyalanainisiisnualuniseanmdidunsestnnsnlisg 19dnau uas
AMPUATIVAZLEEARNN 9 TUEeIRINaT nasnaunIrualiraseusulararulduInsnIs
Y 1Y) N | Y] a I el'
AUATBITIATINRRNtAYYNNlNAaINS WY UseinAsanguuwasUssmedenlus Tuvaed
UeUsemading uaveseyglnnaIn1slun1seenAdfuAseIdingd uaIanugIul
AananaIbifiuma wu Ussweansnsasgusensuiy wingrinseyyilanainistudsene
anssasgUssrvudvatliladydRlrgnunasyglanainisiuniseenmasrunAsestnn s

va v

winguaneflladaagfmuly mnginmiueeulioygilanainisiisrunsluniseen

o

q @ q

Mdadunsesting ey lanaimsidsnunsluniseenddsiuasesdang Jymd
PN o InsnsAuRsesiiasniieenlnseyglnnamsinagnituginmuslaifing
aduldf (binding-yet-unenforceable) Tuhusaidenfuduiieyglanarnshulsemealne
AngrunelaildsayaFlrsruasygyilanainislunsesnuininisiuasesiangilioeis
Foru FeoraneliAalymanuarirlunstedulfuinsnisdainanls ideuiave
iUz aumsUiuUsuAlungmneeyylanainisineGesnasnsduasesting
Tdluwihngrunsusivuudusdisiios wieligiinm antunmseygilagainiseig o
sudsmaiaudilaluBestananlululuimaaginasgiufondy suduaiunig

aulanaINdUsEansn ey

58



%4

YadnnnvasnszuunsAnrunglanguuneinsunsine*

Limitations of Opposition Proceedings under
the Thai Patent Law

Usasn Aswaidy

Preenapha Siripanit

Hanlundngestiimansumdodin
AouzdifAmans QrIaensalunivendy auuungln wwaedslul wauvuiu ngamne 10330
LL.M Candidate
Faculty of Law, Chulalongkorn University, Phayathai Road, Pathumwan, Bangkok 10330
Corresponding author E-mail: Preenapha.s@gmail.com
(Received: January 3, 2023; Revised: March 27, 2023; Accepted: April 7, 2023)

UNAnNga

= a o

NIZUIUNITARAIUAINNINTT 31 D995 32 TunsesaUygRansuns w.a. 2522
=

<

WAZIINTT 32/2 1NN IURlRavsURs (@UUT .. ) WA, ... Negieninam T
fraursualliyaranisuenidnundidinsinlunszuiun1snsiaaeuansdng wazlunisg
nauiu teassauuiusuliiunssusesdnsluansdns wilulsemelve S1uIun1siu
AfnAuldndIuAouTNlpeLloisuAuUIUNAMNTBUAIURSUANSTRT IanTzUIUNTT
v v A a = G av a v Y ° Y o !
AnAundnaAsukUaIn1saansiioutuiilinindnaie duerauilugliedunnidn
p9AUTENOUVRINTEUIUNITARAIuNMrualilunguuednsdnsinelutagiueialy

bANNTEU

WefnwinszuiunisdaaiuninundyafvesngruielneIeuiisuiu
N3EUIUNSARAUIULULAN 9 Tuiadseina lnedennguuneansinsesamside quu
[ a a a a 4 [ e v o aa o a a U fa
ansgelisn Buke wasderlus unlunstifinw Ussneuduanidadeveesudnsumsngau
madyguaramenssunsanidng suufsleyanisadifinelfunssuiunisinnulag

* unpanuddeildudiumiuazSeuSeininendnusizes “desriaveinszuiunsfndunigldingmane
ansdnslne” ndngnsSyarifmansumdudin anzdfmans Pansalininendy
59



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

%’aaﬂamﬂmsﬁmmwzﬁéﬁmmzyﬁm?m%ﬁ’m wununigaiRvesnguuieaniinslnglu
HagsuiliAnguassalunmssidunsuidnsdisanse feangraneansinaden
Aelmanuszidutlymfivildnisdidunisldaenndesiuaauisuniveinseuiunig
wana Nt wﬁ’cgzﬁﬁmmngwmaé’qmmmamﬂﬁ%L%UIiJﬂWiﬁﬁLﬁuﬂﬂsmaqﬁﬂizﬁLLazﬂWi
finsanvemtneudminisndae

[

unanutiuaueliussmalnewn luiuinundygaineiunssuiunsana
dll ¥ o v o k% 1 & 1 = ) 2/
eanneudedinduaiauliidussruuidnsdiuaziluguassalunslvinsesuiunis
AnALUsTAL U mINea LN sualraenginey eduasulvingrinednsdnsatuayuln
AnnsAnAuiau wasiUamensuseivggansnsay suasthlugnisimuiegeddy

ANEIATY 1 NTTUIUNIARAIL, NSANAUANSURS, NUUeEVEUns
Abstract

The purpose of an opposition proceeding according to Section 31 and 32
of the Patent Act B.E. 2522 (A.D. 1979) and Section 32/2 of the Draft Amendment
to the Patent Act which is during the legislative process is to allow third parties to
participate in the examination procedure of patent applications, and on the other
hand, to stabilize patent rights. However, in Thailand, the number of oppositions is
rather a small proportion of the number of patent applications. Further, only a
small number of oppositions affect decisions to grant a patent. Thus, it could be
observed that elements of the opposition proceeding according to Thai patent law

might not be appropriate.

With the comparison of the Thai opposition proceeding with the opposition
proceedings according to the patent law of Australia, Japan, United States, India,
and Singapore, which are countries selected to represent each model of the oppo-
sition together with the analysis of decisions of the Director General of the DIP and
the Board of Patents, statistic data, and interview data, it is found that the current
provisions hinder both parties’ processes and the draft provisions also cause issues
that deviate the proceeding from its major purposes. In addition, the law lacks clarity

for parties’ and officials’” actions in the proceeding.
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Therefore, this article proposes that Thailand amends its patent law, i.e.,
provisions relating to the opposition proceeding to alleviate limitations that put
either party at a disadvantage and causes difficulties in the proceeding so that the
purposes of the proceeding can be achieved. As a consequence, the provisions can
help promote innovation and disclosure of such to the public for sustainable

development.

Keywords : Opposition Proceedings, Patent Opposition, Patent Law

1. UM

\Hosannsanadeuivesudnsinslaaaniznisasivdeumanailadunszuin
nsndudeunazsadlinineinsuin mvdlonaiataianainlunissuanne leuans
Unsibiidulumuvdninasinnungrunevseligeumenguuneintuls Janszuiunis

vaa a o

ARATUAINNIANTY 31 Deu957 32 TuwszsvlegRansing w.a. 2522 Lazunns 32/2 A

o

'
a

SransessRansons @ud ) e, .. 985¥NINNTNATUN Dunalomilslunns
lougemnuanysalvesimvesuavstng lnelnausualliyanraniguanidianiddiusuly
ASEUIUNIIATINEOUAVEURS waziiloasnsmnundueuliiunssusesdnsluansins ua
Tudszmdlng sruunsburfnsuiidndiursudutosdiofisuiuldnanisiudve
$UANSTRS W Tuthed WA 25504-2564 SmdndutaunUsEan 75 S0s Feiinanis
Fansanud 31 Gos Inadunsendwesudnatng 8 Bewandunsunddndiu 23 Geq
Wisuiisuiusiuumvesuansdnsiisunelud w.e. 2564 Tnodis fadusiuiu 8,242
fae naglasuanngidouduansinsiaun 2,994 A’ HINTLUILNIR AR UTITING
WasuulasnsaangBeutuiilinndnie Sueraihlugdedaunnitesdusenauves
nszvaumsdnduiitmualilungnedvsdnsinelutlagiuealimungay

' deyaieafiunisdniuiiifudeyailisuanueyaziainnsuninddumddyagrdamivseneuiu

Joyatmeunstuivlesveansuningdumlyay seaniBeatoyanisdnduiiuinaregludirinevesund 5

? nsundndduniadeye, 1e9uUsednl 2564 (nsann: nsunindgaumslagan, 2564), i 66.

61



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

nszuumsAnduitanfulumaingussasdueangrnetnazdeadunszuiuns
figminanliase uaziilogmirnliudrinadsundasnssiiiunisivaans Joudnsdns’
Wy USuidsureuwneuduases videuflasanuduases mnnszuaunsdnduliign
vhinld iegminunliusiinadugvsiliauysalenavilissuuanstnsidoaunaidesan
nalnlunsliyaransuenliudinuanysallilaazanliannsaldliogiadum sl
onailansUnsiliveusenguuneiinannuinnisuszivgeglussuy dwwadesiossuy
ansUnslagiuuaznsenudeaisisulselevd Tuvueideniu guasuanidnsvsedmss
dvdtinsasiiavsauanaslunssuiunislunszuiumsfnduiieuntosdnssuveu

§55UVDIRUMILIUNY

nszvIunsfnduiafesiiesduszneuiineanuasiBosonisiiiunisvod
dnldidlunszuunsliinagihediafuviesuefuavstnswinfiaenadestuingUszasd
VENIIINYMNEYDINTEUIUNT Beinguszasdudnvaanszuumsdndulinasonisimun
Faananiilianusadndmild wartisainadenistmunasiuszneudu q Tunssuiunis

[ % [

3 v v &z I A I~ ' = v v
AnA1U N1sMvunesAusznaulunssuudnAuiliduluneuiazidenseuy Jadesefunis
AT UITENA1EMY WY USUNTNSSIALLATYENUOIUTENA LUINNALANATEY

Y] a

AN5URS NTTUIUNITATIVABUENTUMS 5IUDIUITYATUNNTAMIUIIUYDIFUNUENTUNT

TngunanudEuannisiiauessdeuiside (2) Weldfeudlanszuiunis
Anyidesuiuiiuesumenui wddadndandomBuiaiuind duiivisesue
DM EYNINYNUIEVRINYNUIBENTURINITARAIY (3) dIUADUITIDTUIBWLINIINIT
fyunnszuumsAndlussuuanatng (4) duilaudunisiiauenszuaunisindiu

U

TuszuvansUnsineuaznszuiunsfnAmuguiuusig 4 Tussusena (5) wagdiuaaving

¥ o W v Y

Junmsliasgideyaiiuandliiiuiedadninnianguunevenseuiunsinfuaunse

Y] wa

TdgaiRdnsunsuazsiamsesdyafansing (6) annuuiadunisasunanaziaus

A7}

WUZLUIMNNTWA liRaAnaud o AvInsEUIuNsAnAUlussuUaNSURS e (7)

®* Kimberlee Weatherall; Fiona Rotstein; Chris Dent; Andrew Christie, “Patent Oppositions in
Australia: The Facts,” in University of New South Wales Law Journal 34, 1 (2011), p.32.

62



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

= ada o
2. 32 UYUIIY

lumhdetiazgnanitiainguszaidveanside (2.1) TnsAne1ide (2.2) auufgiu
157398 (2.3) YaUWATBINISAN®I (2.4) ANUAU

(3 (% (%

2.1 IngUeaeAvaInsidY Mdeiiingussasnan 3 Usenns Aadl

(1) 1 NOANHILUINIINITAMUATEELIALAZ ATV TEEEIATIUNTALTY
NFLUIUNTANAIU UANINILAEINULARAIY WALNISARATY SMUNAVNTNNIVDIENAITN
NITUIUNIARAY UagdnSniinvasensdl

(2) LB ATIEMaLLUS s U UNSEUIUNISARAIUTIUSSUUANTS RS e kay
N3EUIUNSARAUIULUUANY o lussuudnSdnssiadsena

(3) Wiodnsgilagiauauuzuuslumsun luundgRineatunssuIunsAnAu
TiaenadosiuingUszasduazianuisuaiveanguune welinszuiunmsdnsuiiauduy
533U VRIANElUNITUTERYE LA UARANEUDN

2.2 J|/N3ANYIIY

NMTI9lNTEYNAEI5I8LeNE1S (Documentary research) 1AgA1TALATILEY
FIWTIONATHNTY Milsde 115815 MeTINUs veFedaiunduy q MNVesauawazgIY
Poyarne o Funeunsilunmwilneuazniwaalssneg saddlddeoyansaifuazdoya

PNMsduNvallednivyarailiietteslun1suifauauanidnslunisfinuiuay
TATEAieMIkIIM sl vangasioly

2.3 FUNAFIUVDINITINY

nsvvIuNMsAnAuMelinguunednsinsinelivednnanvilinssuiunisdndnu

[ [ 3 L3 = 2V al a a LY wva
Lidulumuinguseasduazianunsuaivainguung Jsmasainsualuiisduundeyeda

o

WAeaunszuaunsanAaulunguuednsdasliunzauiionnudusssunoivesdns

lunsuseRvguasyananieuen

2.4 YDULWAVDINITIVY

wvaa

QUEPLED! gqfuﬁﬂmwummmiuwsuiwu alRanSUng w.a. 2522 Faudluiianay

o

a Y] LY

5 (@UUT 2) w.A. 2535 waznseswsuaaansing @il 3)

A7)

Inense 19U AaNSU

63



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

LY

WA, 2562 wayI1ansesuSyaRanstng Ut .. ) wa. .. aﬁ’uﬁa@33mdwnwsﬂawamw
1wl w.A. 2564 wasdodNAYRINITUIUNITARAIUAIYESUANTUNINISUTEAYSlUTEUY
avdunslne Wisuitsuiunszuumsdnduguuuusig q lussuudnstnsineussme il
AATILNRALIILUINIIIUNITAANOUTDIINVBINTTUIUNIIANAIUAIYBTUANTUAINIS

Usshvglimnzauiuuiunvesuszmelneg

3. NQEYNINQUANLINEINUANSUATHAZNITARAIU

naufauAY (Classic) duldun nqufdnssssuwid (1) nquiessausslew (2)
< aan vou a o Ya ¢ A o ! [ !
Junguiilasuanulisnlunisihldiwsgisonmvuangmuneg agslsiau lunaisieun

[ U a 1% aa & < A a o 1 v £%
Mevas dnvimslaauenguiau 9 3) Iudumadenatnasamgufanandiwiu lny
ngulutimasilasudnsnaainuuifnludadeay ilvinguiuwifndiulnayadu
NN TIYUNDIUFIAULALANTLATN MV YBEININTY 1Y NOBHNITIHHUTIAY
(Social planning theory) Lu3RAGNTUY YU (Human rights approach) kuaARLaML

Anan1muywd (Capability approach)

(1) NufENSsssuvR wufnuywdlavTausIsHRlUNINgauNAnTuaN

]
=

nnmsldanuAnanuaisassivesnuduwnfeiigniunldlnean1snesgessuyynseas

el
(French Constitutional Assembly) LLm?wmqwaﬁw%ﬁismwaﬁmaadwﬁm%ﬁm?jaL“‘ﬂumi
fuasoensUszangtuduluaundnnguunessauminazuundaluFomindiuyos
Hannyara tneyanalianslunisussiviuasdenudiviniinsfasssuiifonaswansau:
Tuvasifenfudiavslunsussivsesaasansunsdrunieuanivasunaysslomivniegng
Wiellfindansiusosaranufuasesninsy nanfe anslagsssumivesiuszivg
fifudwesenudslumsdseiugondldumssusediasnisidameumAntudiolvly
ARSI

(2) noeiassauselevil nguiessausglovilasuanuieulumalvinisuasgn
vhanlilunseenuuunguanednsdng lnedandnusslomiionudnlug (Greatest good
of the greatest number) tiufie ngyaneAsingdliyananszinnslumsfiazidunis
WamuduAuarUinsitauAmsdsay waznsznedufuazuinsludnuusiiovaing

a4

Fritz Machlup and Edith Penrose, “The Patent Controversy in the Nineteenth Century,” in The
Journal of Economic History 10, 1 (1950): 9.
® Mark D. Janis, “Patent Abolitionism,” in Berkeley Technology Law Journal 17, 2 (2002): 932.

64



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

Auguvesrudulng’ Tnanguunednsinsluyuusivesmnfnvguijsssausslenidy
wsesilolunisduasuuasiaasegiamenisaiauseslalunisfindu (ncentive to
invent) wagas1eusapelalunisiame (Incentive to disclose)

(3) LLU’)ﬁﬂqu‘l:}ﬁﬁlu 9 WU NaE)N1TINLNUEIAN (Social planning theory)
werimindaumadyanannsauarasiivetielidinud Tausssuiifusssunasadey ne
dnnguifiatuayunnuiildsuussiunalannuvgnguunsuasnsdouuudaies
sufamnAanuuanileddu visuunAauuuinindlutiusniy’ drunnAnansuyvevy
(Human rights approach) ﬁagwaa’jﬁw%maﬂﬂﬁ]Lﬁ]ﬂ‘Uqﬂﬂaﬁu%w%maqam%ﬂﬂu?ﬁﬂuﬁmm
AN lunSeuiu fodu msmseranslunswdaumeyafesnsevilag
Ansziansau 9 mugie Inglrimuamdatuanududuvesyaravieyumuiiogluanuy
delUSeurisereuay (Marginalized)” wavsjsatiuayunisiannuyee (Human flourishing)
Yot Bnnnauludsau®

wenani é’qﬁLLmﬁmLﬁaﬂ’@umﬁi’ﬂamwwwé (Capability approach) Muwuanig
wildlunsUssdiungmnenasnsdnasnsdieudu 0" Euiautulne susinen e
(Amartya Sen) \lelidunguimadeniiuoniviieannslimguiessolen! Fufudu
nquiililunsiesrgidaasvgmand wifldueeveunnldlunsiesgimaniau q
sufeifmanisne? nouiifuuseseiednmlunsldnfmumiueginiuduisiyeaa
ansnsavilduazaumsiiin Suasiliuaradulilidinediusydnsom® dnenmie

® “Philosophic Perspectives on Intellectual Property,” [Online] Available from: https://cyber.
harvard.edu/bridge/Philosophy/ipphil.htm [9 August 2022]

" William Fisher, “Theories of Intellectual Property,” in New Essays in the Legal and Political
Theory of Property, ed. Stephen Munzer (Cambridge: Cambridge University Press, 2001), p. 172.

® J. Janewa Osei Tutu, “Humanizing Intellectual Property: Moving Beyond the Natural Rights
Property Focus,” in Vanderbilt Journal of Entertainment and Technology Law 20(2017), p.211-212.

° Ibid., p.232.

" lbid., p.252.

" Brett M. Frischmann, “Capabilities, Spillovers, and Intellectual Progress: Toward a Human
Flourishing Theory for Intellectual Property,” in Review of Economic Research on Copyright Issues 14
(1/2)(2017), p.19.

2 lbid., p.14.

" Ingrid Robeyns and Morten Fibieger Byskov, “The Capability Approach,” [Online] Updated: 3
December 2021. Available from: https://plato.stanford.edu/archives/win2021/entries/capability-approach/

[22 August 2022]

65



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

S nunassludnuaenvedniavsegUassngnanneuy wuiAnlveiauAngn nIyYd
& 1 v oA a o | aa = ] =

wiwdnsyaiuiiidming (End) 8adeniniBnis (Means) Weasainyanausasauiiay
anunsaliwinulunisudadeniadadudnenin (Capabilities) Tidunadnsdaduns
UAURNS (Functioning)* Ineaundntudsnuffintihfiniefasssulunisaivayunandunis
WafnanmassauBnauay o Tudian dudvesd@nslunswdduniiniimedinunie
wuriy W nsuustuninens viiesgneldteulvunausemsndndusenisimuiuywe

(Human flourishing)*®

4. WUINNNENISNRUANTZUIUNISARAUTUSZUUENTUNS

wwIRaenguanelussuuAsegiavuioatvauulilinguinenlinuAuases
msUszRvglasnisivualigfianslunisusshvg lidisludussivg viedsuleudns
1Y a ¢ & v Ya a a & 1 Y A g
PnUsEAYg Duiu anunsald@vsynuianisuseivgudiissiies iedunsneuuny
IfunisasulunisuseivgAnau’ aunguinislviselawaenguinsasiausegdda uay
1383 eassAnIsUsEAvgyIliAnnsudstunensmlunaingnavnssukasuinngsy’’
AEdvSNaLLIARRINaT? nses1vlaRansUnsatuusnaeslsemealneg Faduatul
=% v s A & ! a vy % Y aw A ¢ a o A
w.el. 2522 FailingusvasdialunisduasulvilinisAuain 398 wasUseRvgnanduanvse
a =4 (Y] ) & 1 [y o 1% = =2
n3suslatulny dwlulsslovisonsimundnenmuessemalusumalulad suds
A g va v a a a ¢ Y a e = 9 A av v
\ialidn1sAuATesdnslun1sUssAvgvewusshvg™® lurasdeaiu nguunednidnsees
asnanuaunaseniawalsglevivesidudivedvsUnsuazansn sl selon”

[
vaa a o

N3EUIUNISARAY (Opposition) gniandeysiabinsudlunsesudyaRansdns

o

Ly

w.a. 2522 Fadungrunednsinsatuusn wardinsdnvarsuiuuiiuinuteduiagiy

9

' Ibid.

" Brett M. Frischmann, “Capabilities, Spillovers, and Intellectual Progress: Toward a Human
Flourishing Theory for Intellectual Property,” in Review of Economic Research on Copyright Issues,
p.24-25.

faa

' lapee e Sune, Snwauzvaanguueningdumatye, fuiasai 10 (ngamwer: dninfuniifsssy,
2559), wti 158-159.

7 J3dnd senduns, AnsUns: nanngurnewasuuaIsUfURINENIANATRINSUIERBEIATNTRNLUY

nAANA, FUNATIH 1 (Nganne: dreinfiariurieqinainsalumIne ds, 2555), w1 29-33.

1 Spafeniy, min 19.

¥ Spafenniy, Wi 37.

66



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

sudunseanwuuiiislidenadoetussuUNsATIIEOULUIUTENSATINE0U (Defer exam-
ination system) Tngiinsnsiaaeudosiudaenasuazianisieu Wedunsussudn
Aldfnuazan Tudadunisusamnissaruvemiinaudntig mafvesuadnsdng
gndsmamdninaeifingraneimusisitnsUsealaan. Mondsannusznialavan

o

w AigvesuansUnsaniiunmstumvelinsivaeunisussivinelussezianinvun
duyananmoueniiiavsiufndudvesuanstnsneluimunszozna Wedvesuans
Unstuvelinsaaeumsuseiviudr winnudmihfdsiudunisnsaaeunsusyivg

Manadenaly

nszurumsAnduunalnnilfifiinguszasdliyanameuendaniidusaulu
NTLUIUNITNTIADUANTUNS Lﬁaawﬁaﬁmwamﬁ%’giﬁm’mﬁmaaqmaﬂwﬁwﬁﬁmm
ﬂmauummmmﬂgumsmuum waztiioasnansznuiionaiatuandvsdnsiieeninglsivey
Fengranetu ufaianundusulitunisiusesansludnddasaudisjmanegly
vinnsuazivaNaesszsIvTRERanstng nanfe Wedvedudvstnsiunszuauns
pnaeuiisouAsuLarasUiLTIINd TN LAnETRswarans sy AvddasTioonu
Fuuanstnsidunseansussivsiaumslifunisiusesedrusiadoilieindenis
ifinnoumANATes fluinvesdnsisdauiiulaluavsnigusedyt nsvuiunsfindu
Jadunmsasiuuazuidymnisesndvstnsineliveusenguune nsimuainguszasd
Tunsdnduliiaenadesiuinguszasdvesgilinszuiunisdnmudunuianisly
N1590NLUUNTEUIUNITANAY Lﬁaqmﬂiwu%w%ﬁ’mgﬂaaﬂLLUU%uLﬁaiﬁLﬁuﬂidmjﬁm
isugianazdenteshsIn nsvuIunsAndudsenagnimualiiingussasdiiledsause®
fau nszvrunmsdaduiiyasimneddalunsinvnaUsslosivesassaslaenisli
yananeusnilemadnunfidausiulunsnsedeunisussivg Liesannmslidvsany
dunsoamsUszAvsladunssnuredsaulansn ansudeslitinisliavsunaatums
Usehwsitlianaslasuavsinsonailmannstaduldavsilsulngliveuiutuyana
duedlsiidusssuuasvilidnugydonaUsslov

dunsaunguunesemINUssmengliunssuunsAaduiualiluannunnag
TRIPS 9991 62.4 §3319UdNALIAUNTEUIUNITHINABULAENUILIIUNIUNATOINAY

* Chris Dent, “Opposing What - Nature, Purposes and Questions of Reform of the Opposition
Decision in the Patent System,” in Flinders Law Journal 12, 2 (2010), p.18.

67



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

nsgUIUNSANEry WU N1sARdL Nsinasy wazn1senidn Wldudnnnsialuay
Foit a1 Afvuavihivialuideadunsldansly TaesgnAegsdosiuualiiinszuiunis
Afiuszansam JesaudinsBeneninndilunistestuuasussminaainnisasida
wonanil mssfiumsle q Adeadesiunsldavslunswdaumadyanasdeadusssy
wazianeniA Tufagdndldaunissiunsundiidunsidludualitne e uae
AMugugaulun1IATIUNT LazfainuABNIUSNNUTINITALTIUNITIZADIRLZELLAY
Faau agalshin muanadludeifounnasimunseminludnsutsnmsdmsndauns
{]iyiywaqLwiazﬂizwmé’u%ﬁaqijJulﬂmwé’ﬂmsﬁ"ﬂﬂmmﬂgwma'ﬁ%ﬁmmﬁmmﬁuaq
Uszetiy q aunnasisdalldmmamiilasmsisssuunisiansannsdfinmus
iudnadnuuzvssnsiumsiinsisinduandussa Tnegnsdiavsilasulona
pgaganalunshanaangukazlanalun1sanssal UssmansavUssmaalduna
AvuasUwuuTIgasdealunsaidunisnstiinmliaenndesivusunvesUsemany®
susudyannausaimensaunsemsnddunisanamnssulul w.a. 2551 uarauddoyan

] 4 Y a av = ' v wa a o v v
ﬂ'l'nJﬁ'JiJiJ@@']uaVIﬁ‘U@ﬁIu U W.A. 2552 VLﬂJiJUVlUQJIQJWLﬂEJ'JﬂUﬂﬁS'U'J‘Uﬂ'ﬁﬂﬂﬂ']u

5. N52UAUNTARATUTUSTUUANSURS ImewazA1euseine

WoUszmang 9 U9aszlun1599nluunTzuIUNTARAIUTIIALNE BNAUUTUNTDY
Uszinanuniglanannisuazaadnuasinmualiluanunnasseninadseme dnvae
nTEUIUNIARAIUANEANLANANSIUTEazEEn lngn1smuuardninueisng ¢ Tunszuiu

v v 2 o N = ' = Y = I3 !
nsAnulutuneuniinuasdengau Jeasdesfnwasdusenaude o lunszuiunis
AndukaznsvhnulunmsmieinssuiunsAniulugusiludumiwesssuudns
LY IS L3 ! (% Y A =®f = a a o ! [
Unsfiuszlovdgegadodiny {Wsuls@nuvinguuneaniinsdreussmalagdaguuuy
nszvIunsAnAunidegluusemesing q Tulagduaudisaninguunelvaunsasiy
NsrUIUNTARNAUL UaITeUTeuiBuasAUTENUTBINTEUIUNTARAULAaE JULUY Tng
Anwanuduiussaiukasiurawsazesdusenay

a

faty tetdadumsinausssrusenaumis o lunseuiumsanauluseuuans
TR5Newara1UsEmANNaIaU kA STeLnaIwazn1sveneseeznatlunsena1u (5.1)

' Michael Blakeney, Trade Related Aspects of Intellectual Property Rights: A Concise Guide
to the Trips Agreement (London: Sweet & Maxwell, 1996), p. 123-124.

68



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

v

AARATY (5.2) WAWAINTTARAY (5.3) 81U NVeIRNANTUINTZUIUNTARAIY (5.4)

Y

wagdnsutinveseansdl (5.5)
5.1 5LULIATMATNISVLIYTLELLIATIUNITANAIY

nvinednsUnsvesUszmalneimualinszuiunsanmulanvazidunisAnAu
faesuanatng wienmsAndunauduaameiden (Pre-grant opposition) Faduuuinia
WeaiusTULaNSUnseeansidy syuuansunsienuny \Wudy nanife nseuiunsanay
Hudruniwenssuiunsvesuansunslussuvdnidnsing® Fenszuiunsdndiuniy
110157 31 WAINTE U QRansuns w.a. 2522 Al fundausniufmuaszesine
msdmfungly 180 Jutuusiuusemelavanmivesudnitns undiofinmsudludfisda

vaa a o

TnpnsysvUyaansns (adun 2) Tud w.e. 2535 1a91 9 TunsesadeygRnsnanunly

o

syognanan 180 Yu 1u 90 Yu esmnunAsiiiinszuiumsfnduiifisyesnaiuny
orumsvhlinssuanmateuanidasadn somadsdinsliavslumsdadlnglslanss
ileviiansuannsdeudnie Tutlgiu nssuiumsdadudeamsaduiunmsliniely
90 fu Tuusiulsynalavandvefuansinsnendsidvesuansasdinanriunis
asrvaeulosdulnensunindaumayauds? Tnenstumdnduazdosdundouuan
NANFIU“UTENBUAIANAIUAINGTY NINHANAIUYTEAIAILUINETUNANFIUL AN
vieunanduduannsavildnely 30 Sulfuusuillddusdndu® sl nguaneansdas

YV 1%

Inglufinnsirua it fnAUaINNsvVeeTEaEIaMRLLAL LS

Y

Y LY PN

undyaAnineatesnuganallunsaiiunszuiunisanAunaedinisualuis
1

o
[

walluansedney InededsnalunisanAulunendaaniiauesuansunsiiun1snsa

! A

AUWIANWAY nafe Wunisialenalismaiuniely 90 Yu duwsiulsenielawan

Z psunindaumedya, “dllen1sniaasudvesuanstninisussiviuavouansing atul wa.

2562 [poulail] wnaTiu: http://www.ipthailand.go.th/images/3534/PATENT/PatentDocument.pdf [2
UnNI1AU 2564]

kY

11991 31 235ANTN Wzs1vUne

7

o

» 75UNT W.A. 2522

a

a
# 1m91 31 53Rany wigswUygRansing w.ea. 2522

? 11a51 32 199anlls wszswUyaRansing wa. 2522 Ussnaudu 49 10 uay U9 11 UssniAnsy
ninddumelgn Gea AMvusnuuiinimveudluiududdndiu Alduds Aegnssal enarsndngiulsenay

A1BAINETT WATIIUINAILUN (RITUN 27 Auenau 2542)

69



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

adafians® Fadunisussnmidlaanddrinnefuannadeunmsuseive nsumsngaums
Jyarduarimsusledinaleensdeulinssuiunsinduiaduduneunimes
ﬂizmumima%’uﬁw%ﬁ’mﬂﬂaﬂLﬂu%y’umauamﬁw iielstyananiguanilonialéiniiu
seanduansUsrivsfiiunszuiunsasaeumamaiauia vedudunsifiuszesnm
Tifuanssazlunisfnumvesuanitnsfogszninanisnsinaeuensunindauma
‘{JiyqpLﬁaﬁwa%’uﬁw%ﬁ’mmumim’maauLﬁaqé’uuaﬂé’%’umﬁﬂssmﬁiﬁwmm%ﬁwﬁq
sufsdmessnenasisniuseddlunssuiunsdndudnge msfmundisatuil
fudunsanszoznaniifueiuanitnifessesunitazarunsadumwelinsaaeunis
Uszing shlidunisanssesnauaranmiusiderlumsasivaeunsuseivsludnie
wil naufludananuandiifiuiansomnglinssuiumsdafuaiunuaunaseing
dvdvosvesuanitnsiuusslovivesasisamy’ madsuulawisnanlviaud iy
funsuutsnanilididunssuiudaduldlugugidunalanildunszuiunisnga
aaumwefuansng lasddsilsauaenndosdaiiladlunsninasunisuseive dw
UNUTTYLIIAT 90 TU é’J’qmLﬂuﬁmmﬁmﬁﬁmumﬁﬁ%LLG\'L%'uﬁwsmwﬁ’zgzﬁaﬁw%ﬁ’maﬁ’u
faosuisiagiu wardindhifmualitinmsvevesreznalunsdadmldvudu Tae
nsun§ngaumelyanddednsmmuanssuiunistadunauduaamedouiindionas
fussuuavsUnseeanside suansnuiiuinszezne 90 Tu warnsldlvinsvevens
sveznaTIINzaL B eud e sfindu vl eidunistesiuldliniseendrsing

SusesdnsvesueSUAVEURTAY I AUANAIT”

ilefnwzuiuuveinszuIunsAnAmUlung mngsUsEnAlag AL U ULUUTDS
NILUIUNT WU

(1) gUsuuusn taud nIzuINnIsAnAUAYesUanEUNS MiegUkuunausuIn
neidou Mnnsdifinunussmeosaniids nsvuiumsdndusUuutifisresnanluniaia
dndilainn deoradumsdesiulilinsdaiugnihlulilumsussisaiuasmaideu
Ielngdne oglsfid ngranedvstnseeamsdeldmmunszoynafindulunsdniuns
Rerfulenansuszneumsdaduly viligdaduiszeznanlumsduiunmsamendsan

% SansesadygRanstng @UUA ) we. .. 1n91 32/2

7 psunsndaumsdya, agdwanisiuisanudadiusasesedygRansies @iud ..) we. ...,
A99UN 14 wwA1AY 2564, Wi 12.

% \Fpaieniu, v 21.

70



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

a

fdumdnduuds nedndulusuuuuildviliavsludvstnaineudndu esnans
Unsdalylasuannsidow duesuavsdnsdiliealddnsauansdnsla luvasdeiu §
yefudvistinsanmnsasiulaldinansvesnuazlignifinaeulssnenszuiunsdadu du
yaraneuenvierfidnlfideansodiiunsindususineuiidnvesdnilunisUssivg
awlesuanuduasodlitavEauansUnsua

(2) gUuuunisas Wunszuiunsdnduanstng vieguuuundsiuannzileu 39
d‘a’lj ¥ o i = < (Y | = U ) a a o o A
TunillahusemegUuanfnwiluiegns iWeswinmssuannzleudnsdnsanunsanniiy
IalaglalsiossassezanlviyananisusnfnAudslinantesniisukuunsn [W1veddns
Tun1susehvganunsadsduld@nsauansinsle Welilivednasesnisusedwanlunis
Suaangideu nszuIumsdnFusUkuUdesilinasiissznanliyamanieuendnsula
! = Ny Yo oA =3 o v ' 2o
wunIFULUUIns yaraneuenviserilaiulmdedainanunndulunisAnau el
WidnsUnslasuanvzilouudd NszUIuNITRIITUNRMANNLLIINLINTY

(3) sUnuUTIEy WWunsyuumsdnduiidnuns s uduendnualionzues
szuuAnBTRsy 9 Fugy NINUNIUNAITUIANLL T UVDIANTFOIITNT LAENTEUIUNTT
Anunauuazndsiuannzdeulussuuansinsduie luniseenuuunszuIunsAnAL
TiannadoatuuiunvesUssmenniu windnmslumssisuatasnadaduiniuneu
vidondssuanefouffunfauasiumaiindondsiuguuuuiiniuarsuiuuiiaes

(@) sUnuuid Wuszuuavstnsilifingzuiunsdadu uisinslénalnduuny
gelumsdnwiiinszurumafinaeudnidasdsalusindne Tildatuliyaaaneuen
dlufidausanlunmssvaanadounntn Wesrnnssuiunmsifinasuintuniendsiy
e Doudnsinudnagiinaiindninamindudeulasgseinninnszuiunsdnadiu

::4' a = o ¢ o v
15199 1 WIHUNEUNRNLNUNTZEZIRIARAIU

Uszind STYLIAIANAIY segzAEwaNd1sUsLNaUNISANATY
Ine 90 Ju U TuUsEnAlsean | A1elu 30 TuduwaTunleguAAnAY
(engvsne: Tuusiulsene
rSUIANLL )
DOAMSLAY 3 oy JuwaiuUsenaands | nelu 3 wweudula Junguaanau
SuanneLUeuansuns

71



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

Uszmne ITYLLIANAAATY FZIANAWDNAITUTLNBUNITANAIY
alu 6 thaw duwdTudsenie |-
lawandnsinsnlasunisan
nzileou
ansgenisn |9 weu duwdiudieandns |nelu 1 weutuaniuiinssuiuns PGR
Uns/oandnsunslu BUsU wazaeBuadla
duLde naile 9 aneudsusznae |-

(NeuSvanneilow) [lawaun nausuanngiley
(9819108 6 LHDU)

dULAE 1 U dussiudsenalasan | nely 1 weutuwaiuilasuaiwnaimay
mdssuannzidew) |msuaaneleudnidns  |vesnsednidng

AeAlus nanla 9 Mevassuaavzideu
YNIUNTALABIIE@NTVDSU
ANSUNS

v Y

5.2 AARAU

ngmaneansnslutiagturvuelviyaaalafifiuinuiansldsuanstnsini
AuesuavsUns viawiuidwesudnsnslaliveurmengmineaunsadnAurvesudns
tnsld nanafe Lifidoulatedifaieafudilamsadadudeiuanions deddld
FormuatunsUnmedinuresirnau agelsin s1ngrunednsdnslanvuavaninas

= v Yo v a ya a « " o v I3 @y v
Aenfugrniulilaeiasuainnistiansun “yaraln” Tunisdadnndu “dlidulade

[y

Fannsuninddumatyausulduumaiendu “gldmlads” Tunsvelinsivaeu

vaa )

audnsdng anslunisAnAmuazidaemeusgnidaulndemunteulilugionisna

Y
'
a1

gouveinTunsngaunslygniiveuwanasutaning

d' a = Y] ¢ vaa aou
AT 2 L‘LJi‘&J‘UL‘VIEJUﬂaﬂLﬂMWJ gnog @I?‘ﬂu

Useine HAFNSARATY
ne yarala (31engvane: filduleide)

o

? gatwuat “giduldde vanefi gRORGTUSTUiMsIeuEnS RS viseruTmIn1i iegkanvie
n5Un

#
o4 4oy 4o o aw »
Smensellilunseunses FeuMLUULAINUAUE BUANIUAT % €]N‘Vﬂ,ﬂi‘uNaﬂi"ﬂUIﬂEJ(ﬂNi]’mE]uaﬂﬁUﬁli

72



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

Uszine HaENSAnAIY
PaaAWILAY yAAaLe
iy yAAaLe
ansgeLsn unralafilignnguingtauin
duLAe
o - UAAALA
(NDUIVIANZLUYU) :
duLAe e Y s
v o Aaulede
(aeIUIANZLUYY) v
GRGITH ynAratn endunsallaudednsvesuanidng

WA InanNMIAEIRULARAIUUTENBUAUFURUUNSAMTUAT 1Al

Andusandnngulilushdeneunth axdanaldinszuiunsfnfuluszuuansinglain
sgsuuuUladlvgimuly “yarale” [Wugiansdndu wazinazhifvuadouly
Tumsiduddndu ileliaenndesiuinguszasduainssuiunsiliinismsiaaounia
auysalvesiveiudnsnsvidedvsdas udfnnszuumsdnduilingussasdifisida
Humadenlunsseiudefinmee ngranedvsdasenaimusvdninasiAeafugfndiu
s 1wy ngranedvsinsanigendnifunngrmnetainlilndugFesvelimuniu

a

ansunsiiatiasiunisitnalnnisiawdadnsunsegau N9INNISANBINSHAI8819NUIN

[%
Y a Y ya 1

eodnsidsuasduiedafmeudlanguunelagdidialigldulddamituiianise

Y

AnAule wanasunntanidbiduyeealalunaineun

% 1%

UBNIINNSNNUIALINULANAILALABAAT DN UINQUILANAYBINTEUIUNITUR

Y
v v v &

Seduiusiunalndu ¢ Tuszuvavstasiu 5 e Tussw%w%ﬁ’mﬁuﬂﬂamauaﬂmmm
fulenansifsdfuanuanysalvesdndtnssediinauanstnsldentanmeumnudniy
Tunsimueliyanaladadnld Wosnyananeuenilifidwlfdsannsolinisiy
amnudiulnsyanaiiawlioguds nszuunsAndudsenadidmamslngidmlade

230

o a = va a va v a o Yo v o= ' °
ALUUNIT LLa%LN@IV]aWﬁLQW']%QNﬁ'JUIQLﬁEJ ﬂqiﬂﬂﬂﬂﬁﬂmumaﬂEﬂﬂﬂﬂqu‘ﬂﬂlﬂaqﬂﬂﬁzwqiﬂ

* dunwal vinves auysaining, Shwvimsiidernyameaunguiny Mvthnguaugrsmansenu

o

AvizUng wagmihngunudnmuwasiiunsaanedeu nesdnsing nsunindaduniatayan. 31 wguaiau 2565

73



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

5.3 WMALKINITARATU

mMsimuamgwisnsAnfuiasmainuas Taevhluuds wadingranednsing
Susodlieniududonandrafioldudnsfuanmadoudniasidorauunldnuiiu
YouvANa Ussianusn Ae Teunnseafsatunszuiuns daduteunnsesiilailiifingn
AauTRvIaANvurreINTUsEhivg sednduesivesuadvauns wildudounnsesain
AszUUNTVesUANEURS liazdunslaweneaiBoanisussivg nsussenedetiodns
msBuenansfisndusedweudvsins maudlvansinslagliveu Fstenandafetu
nsAdunsdusnndinaglalfordeneundngiunmedeiaatanntn Ussavilaes Ao
Founmseaieafugnentd Wy dvdvosueiuavsing naninasinisUssAvsianusn
vosuauuasedld dednilnaudrteunnasiiiutounndesdanaia Fuesendenan
wazAudmglunsdasdsuneumnang U sEne UMALNTRRAY

LY o vaa a o

undyalAninunmsLiiNIsAnAuauNsE vl RavaUnsinedinaausaue

o

Y wa a o v

wizsyUaRansUnstadulidunsausn wisnguunednstnsatuwsnisuivunyame)

U

Tunsdnduliemznislandaiesdvslunisvesuavsinsinglddesin “ynaalaiiui

puilavEsuanstnsAningueiuansdng uidenyamnEesnaauTivesnisUszivsi
gmﬁwﬁ’mﬂuwﬁ@@’aé’m Junseiiansiasanutlvuntydfifestunisindiuly
Hagtiu fanvharesngmnesinrameneslunsiiufamguiinisiadulngedoysyiiu
nsdlyaranateaunsinn1sussAvgegiufeiulaglilasiuduniumng 16 waninau
Aefusvesudnithsmumns 17 wu Tefednslaedauds anudwennim (Unity)
PUL1ATY 18 Fnasieng 1 waddundninasiildlumsfiansanfuaansdeudnsong
Tngimnevesuanstnslaliidulumundninusisendn edufvzdesdeendiveiu
AvsUnstu w1 dewnniends wawisnsdaduildifadndsgninoenluandis
ngsneatudegtu lndinaudvstnslivanainiielinguiinsiafugenadesiu
wawisnsfinaeudnstasiuane 54* vilvgamslunisfnduiuseslaongmane
fenamileurunsyvtyaRanstnsatuusnuwasiteiuldegluliagdu o navuNe
ansUnslngludagdunazsranguunedalalamnualvigdnAiunaisnetaunnienes
nszvIunsumslun1sAnAurvesuanEUns winualiyaaalaansadadulunsd

31 v ea v a & v wan a o o o
nsunsngaunslaye, ayunanisiuilsanudamiuiansesydyaansins @UuN ..) w.e. ..,

astudl 14 wgewnnau 2564, Wi 21.

74



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

Aduimuliansini viotuidveiuavstnsliveumendninamlubesnuaiaves
nsUsEAvgvTervesudnsUns

lofnwyamnlunisfafuvesnszuiunsfafusuiuusig o Tussuuansing
ANUTENA WU agJaLmiumiﬁmﬁnmaaﬁamzmumaﬁmﬁ’ﬁugﬂLLUUfiauLLaz%'mszﬁau
Lildduiudlagnsaiutnarilfannsadaduld wianumainaigniuuunves
nguanedvsunsusiazUszme Tnsyawslunisdndudinlvginasuaszddalunis
Yo¥uAETng Wy AuautRvesnIUszivg madunisussivgiiannsovefundunsos
19 warnudsanszdAglunisadun1svesudnstng Wy amudaldwessvazidenns
Uszing il szuvavivasluniaandng Wy ansgewsnn Wanuddgsunisl
nszvaumsAnfudumadonlumsse fudefiwmiliusngyamnlunisinfuluGes
anslunisveuanstng vieanuveusssulumslfundednsins duumnudiennm
vosmsUszAng (Unity) fhazlignimualinfuussifuiiindafuvievelsiiinasy
angdnsla

~ = =~ | o v
AITNN 3 LUiEJUL‘I/lEIULMGJLL%Qﬂ’]iﬂ@ﬂ’m

Useine Jaunwsaengaiu daunniaanglnuamaudR
NITUIUNT
neg - - TAnWaEAUNY UL
N1 5

- Aainguaneviailaliueiuans
Uns 1M1 9

- puldnSANIHve SUANTUNS
11951 10

- fresudnsUnslulidnsvesuans

URTUINT 11 W91 14

75



Chulalongkorn Law Journal

Vol. 41 Issue 3 : November 2023

Uszine daunwiaaneganiu daunniaungaiuamauUR
ASTUIUNS
a = % a a o [I~1 Yaa at
DOAMT LAY - SYaLLIYANS - gnsadnsUnsladudiianslunis
Usshvgnouunlu Tasvannzideudnsuns vised
AasuansUnsly \esansTamiugaulunslasu
[~ = a a v
Wuldanuuins ANLLUYUANTUNS
40(2) %39 (3) - msUszRuglilunsuseiugi
YaSUANSUNTLS
a1 o Iz a a v aa
iy - VRNLNEUIINITHO - AViBveDod Y WIRTUNINUINTT
ANYDSUENIUNS 25
- YANN15Ye5UAY - Anvaun1UsERAvYgNIeSUES
AUATBIG oY Unslamuunns 29
- ANUANSITENIN - MsUseRvgnlilasunisAuases
Useine HIUUINTT 32
- VRNLNEUIVBIANVBTU
ANSUNTHIULINTT 36
(@) (i) wazu1®s 36
(6) YDUWAANTLANRIY
YDILDNAITATHIN
Usene
% a U 'S d‘ U d‘ % 6§ a a‘d‘
GUEPDIEERY - PANLNEILNEINU - Joulvraninaminisuseaugn
AveuanEUnsiy a1U130ATUAINNANATBIANT
AUTDITUATLD YN Uns
a 6 1 =
n5Usehivg L
YOMUUALNYINUNIT
Uawmen15Usehuging
#1gn (Best mode)
- PANLNEUILNEINUNTS
ONANTUNTNIUVDRA
NANAUANNUINT
251

76



NIAINYGVNIY PIAINTAMTING 1Y

U 41 atudt 3 : wgadnneu 2566

Uszine daunwiaaneganiu daunniaungaiuamauUR
ASTUIUNS
a ) Y Y =t a |
duLfe - audaudsiissne | - nsleundnisuseivglaeliveu
1 U = B
(neusuIANEIUEY) 2035 VeLHE Y - AuAAnNELls NIl ume
azdenn1sUsshivg WINSADUNTI
- M3bilawmedoya - ANUAIANLNELLBIINNINTUD
WNEINUNISEUANUD fednsneuninluduie
U a a o a < Avo | =l v
SUaNSURITANg - M unFInunsaeviseld
Uszimadinsunis a819wnsraeluduLie
Usshugiieniunie | - maduiivszdndlaedte uas
Iideyaduilansy ATUNTUTERY g
o [~ =3 | 2 [ a &l [
drgiduLvianoy - iunisusshvgianunsavesu
AIUAY ANUANATEILA
- mMslulnkevse - NMSPUAYBSUANSURTULAU
nandsegslignsies SEeLnaT 12 WU HUINTUd
LEINULMAINUNVD4 guAASINTNIUUSEWATIY
a3 GPGGTT
- AUAIAYILNELTEDIINAIINS
Vioshursofiutnuasyuvule 9
Tainaeilalulan
a a = 4 b} % = v v
DA WlauTN9A Y Wilaudnay
U U =
(NAITUIANLLUEU)

Tl



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

Uszine daunwiaaneganiu daunniaungaiuamauUR
NIEUIUNIS

dealus - ANUTALISLAE - Anuanusalunislasuanu
anysaisuiiaglyt AUATOS
yanagiiaudiung | - andiegldundedndns
Tuanuiinernstiu o
Ufusnule

[y

- MILNLANAN TRy
UBNALBVDUAN
Wakelay

- mMswAlvuSuasu

Gl v v
wsaunlulvignees
Ldwausienguane

- Ansunslounlag
2998 Y50LA8LNA1S
119 wselagUnis
HGIERISRIRHG

G & &
W19 gevoyauuiu
ansvdnngy

- ANSVBSUANTURS
FGoU

5.4 SMUNANTNTNIYAIENANTAUINTLUIUNITANATY

nszvIuNsAnAumungnnednsdnsivglulagdudunisiiansanainenansi

] A v ¢

Ansdldusiansunsnddunsdyginielussesainnguuiednsinsnivun Jandnau

e

v

P ndsdiunenarsvesansaldndgludeensaldnde LLazQ’mwaamﬂu

o—

Haglansedidnuazneundnguignsainaesheauelaglioaiansanneunang

aunensallilmavediinle uazdaviisnedilade” waidnaueseaiuinsuninddunia

2 1m91 31 153A809 WisT1wUaRANSURS WA 2522

* nsundwddumedyan, “glenmsaeumveiudvstninisuseiviuareudvstng atul we. 25627

78



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

N o o o34 | wa o

Jaugniteifadouariidde dalurmszsadydirmundanuinntuiensiiesus
veumnentinnudmhiiduifinsandmdafusazdliuds sudsiavhnenunans
fsanauesiessui® Wensinsannsyuiunisdndmuidifunisivsanmanases®
Jedeadulumundnnisuasuntygdlunisiansamisunasesresdmiiniigny
nszydnyelmoUURTIvNITMNUNATET A, 2539 FatvuniSeaenansfitusterd i
MaudsdvBuasvihilunszuaunsionsan® mssuliunsmsageunnugndesuesiye
LAEAINATUAIUTBUBNETTY LUINNANTRITAUINTIVEOUTDITINNT AT RITUINY Y
nangIu® Wil wszmnaRavstnsatuthgtulisueesuiimuseasidoaifeai
Myt umdng ILanwSoLnauisiiy Jsliaseunquianisivuavdninasiau o
Aenfusrunanthivesiansamvidonszuumstiansanvesmnanuduihilunssuiuns
dadu lutlagdu Fsdsldiivssmafidimunsisasideadananlilagionie dausi
Wiz aRiinRnveuwalimndinisiansanfsndus e lduding Wiliesud
nsunswdaumyaniierunarmuamdnnas 35ns wardeuly Wudnld wenanil
éwawamwﬁ’mzﬁ@%w%ﬁ’mmaﬁwﬁ’mcﬁaﬁﬁmuﬂiﬁéjﬁﬁmmﬁlﬁ%’wawmwLﬁuﬂmsuﬂﬂa
lddfosninanuaunsluiiuiau uanisudludanainianly®

lefnwnsuuuuvesnszuumsindmiluseUssmanuig nnamhive sifiansan
nszuaumMsdnduindninasiluduiiaenndesiuingUszasdndnuenssuaunisindiu
wazszeznaluMIAnfY wazdwdy o dudnuasanzvessame Jsnsivunsiu
AnsanAsuindlanudiusiuiisnailiyananisuenanunsaldudsmuanysalved

) X

a

An3U9s Inen1sAnAunausUIn e lousNaz 9N 1SR1SUN L AgRUTN AN LA S ULBUNUE
YAABLAYT AIUNITAAAIUNEISUIANELD8ULtTUN1sANSUNTAEAMENTIUAIT 19T

3
'
=Y

S v o = & a Aa X [ 1% a  a a ¢
L‘L!EN*’\]’]ﬂﬂiMﬂWEJ‘Viﬁ\ﬁ‘U"\]@VI8LUEJUL‘UUﬂ']‘JW*’\]’]iﬂJ’WILﬂfﬂsﬂu%ﬁﬂ‘\ﬂﬂLﬁ]’]?]@ﬂﬁﬂﬁiﬂﬂ'ﬁﬂﬁ%@‘t@

34 vaa a o

1M1 33 uag 34 s UydRansdng w.e. 2522

1M1 32/2 253V ansETeTydRansng @oud ) wa. .
1957 5 negswdnyelaou]uRsun1smaunaATes w.e. 2539

1051 26 WIeTwUyRIsUURTIvN1INUNATES WA, 2539

1A 27 253anils nersdydRIURTRTINIaUnATes WA, 2539
1IN 27 235Ad0 NIe U AIsUJURTIvNINIaUNATES WA, 2539

© 3037 28 way 29 Wiz udnygiiisuuRsvn1IsUnAsas w.A. 2539

o i’NW'ﬁ“’i’WlUﬂJfU@ﬂVIﬁUWi vy ﬁ Uasuilsanuinvesussnaulud we. 2561 Lauamemuwummm

UM 32/3 GNG]E]QJ’] Tud we. 2563 Ui“’LG]'UL%EN"H’]‘U’J‘LPUENN'W?\]’]im’mﬂ[ﬂﬂ‘ﬂ@u@aﬂlﬂ‘\]’lﬂ3'1\‘1'1/‘1533’]“1%5}1}?:13[?]

79



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

§3uanuduaseudl nssurumMssunsenusedniliunlagnszuiunisaungsneg
Jesrilefanundusssusoivesdvd wu dvuavaliiliinsaaeuiitidmiendes
Tun1snsandeurvesuansdasidunngnssunisiansan enseuiunsdndunousy
aanzifoulnendnnisudidudiuniavesnszuiunisnradeudveuanstnsvinlid
wunltfufinguineagimualidnuuznisindunisadieaiaiunisnsiaeuAvesu
avstnslaluieldliiunsusyimafuaasdouiuauais

| @A a a o | Ly wa = d' o v d‘
aglsNA nuuneansUnslulnasUssimadyaiisisazidenisassiunaninfnves
5 uanANeiY TuunessuuansSUns Wy AUy A9AlUs wenunuImMntnfived

=)

MO UNUNT NI U AN NIRYESBINITANAIUDDINIINAY NATIAD ;:Jmaﬁ]aauu‘ﬂu

eXlp eXlp &1y

=)

NsUazTTENUEUeseiis Ui Taduifieviinnsidadedely Fandrendeiu
nnensinsanvessemelnelutiagiu viensiigiinnsanlunszuiunisdafuyes
tﬁ'ﬂqu%ﬂmimmLﬁmwmwé’ﬂgmé’mﬂuLaﬂmiL‘vi’ni’uLﬁa‘lﬁmzmumﬂﬂ%’u%uLLaz
ALuNslABE1939037 NMIIRUTERINITENITUITMTIANIIARLUNTEUIUN SRS
Ainneudvsiinsresdaluifitmuslsitudeliinmesnlndindessisgnad mansm
aa‘uLﬁaﬂé’mﬁaﬂé"uﬂﬁaqﬁ'}ﬁmé’huvﬁaﬁﬁaadauﬁmizmumiﬂmimwaaiﬁ'ﬁuuaz
anigelsnd 6‘?}@miﬂé"ummﬁﬁmﬁﬂuiuL{ﬂjuméfuﬂi’]ﬂgsﬁ'mﬁluuwﬁ’zyzﬁaLﬁmﬁumzmumi

[ % [

AnAUTBIRB UaTIARAurasSUaangdou Wudu uiuntgafneniunseuiuns

o

[ %

ARAUFURUUAN 9 HgaTiuEesnisiianuddgiunsiiledfniunieodseuaziey
AvesUavTUnIvSesmdniUnsilontasunsuteyauazlasumsiuilsegraviniieuiu
waz3asnsiuilsUszinunasnerunangiulunszuiunsanau wazlndrulngiuds la
arluszuuansUnsiilinsruiunsAnAmuuuuule ndnaudmihivesdinauanidns
figunamunguanednsdnslunsesnddwseteivunsiig q tieatuaulinisiiansan
< v a v < (B = |

JulumeanuSeuses wungay wasilusssuwndnsainnde

Aty Feenananlalagazlin ngrunednsinsvesudaziunguagaiuninua

'
=

FosgunanthnvesdiarsanliliduiusivianuisualrenssuIums Wy Msivun
e nssuilmenumanguresiansan nsiiansandseiunuenmilean
ﬁ L

ARnAuvseRSeauaiaidun1snsIvaeuAuaNyYIaivednsUng nIniuANIEEse)
Tunsfiansanbildenuuiueudndu msnseaeumdnsuriamsealesiu

80



NIAINYGVNIY PIAINTAMTING 1Y

A = = ° v a Ya
M99 4 L‘IJiEJ‘ULWSU@WUWQWUWWT@Q%WQW?NW

U 41 atudt 3 : wgadnneu 2566

Uszne Q’ﬁé"\uwﬁmsmﬂﬁqﬁmﬁm ANWUZNITNAITUN
ne aduAnTunSwgaunstyan NATUINYIULDNATTUUY
VGREARE!
OAMTLAY NINIULR AN NINTUINYIULDNEANS
(Commissioner) WALNIST AN DEALUUNANYHNE
alu DIAANENNTNANFY NITUINYIULDNEAITUUY
NeLmen
An3gelsn AMENTTUNITEINDNITNAITAUN NIITUINYIULDNENT
Ay WALAT AN DEALUUNANYHNE
N5ENSIUAUENTUNS
duLfY HAUAY WITUINYIULDNETS
(NDUSUIANZLULU) (Controller) WAL/MIDNT AN DUALUU
a1y
dULAY AMYATTUNITANATY NIITUINYIULDNANT
(MRS UINNELUYY) WATHAIUAL WALNT AN DEALUUNANYHNE
daalus YN UYULATAA NIITUINYIULDNANT
WALNST AN DEALUUNANYHNE

5.5 Ansntihiiveagnsdl

Tunszuiumsfndudvesudnstnsine duesuavidnsivinidesdudliuds
aelu 90 Futfuusfuiilssudiunddad Tngliannsaveveeszesnals vinguesu
avsinslddnfumanielutmunssezna wfefvesudvsinsasfisduouanasns®
wilallgssuansdifioradumgliteinddnduasfisidndiu uanaint nomnedvsing
Ineimuandninarifstusdaduuasaliudaliludowiu® uasdsimunlvignsd

“ 1m91 31 w1l RanSUns w.e. 2522

“ gauinvualiludsenansunswddunelagn 5o9 AMvualuuiuiavsunluiudy AAnAIu
Aldlgs Aavssal nasangIuUsEneumTenina wardwiudw deenlnvoduanulunsesivlyda

AnsUns

81



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

aunsananIeunangIuvsaLaasIiNlansluiuaszeza® suaIsnstuns
newvangIuazUsTLAIans® laeleiiditadelunsruiunisAnaiulal Ansal
aesheiidnSanssalionnenisuns™ wazea® lanuaau

mafmunavsuifivesdnsdllunszuiunsndutudiiudifudnuasdidyues
nszuIuNsAnAILIndumsiliunmsuuuliedemsesuuatedie saudeingussasd
yoanszuIuMIAadu iesnnszuiunsdnduiifusuuinedieniu nmsldnousswing
AFnA1uiugveSuAnSUnsvIednvesdnsinsuazunumveusazislunszuiunsd
liwnntin daunszuiunmsdnuifidnvaziuunaeihouazsaslinszuiunsiadu
Hunalnssiutofinmiuarlfomaungnsdlunslimousu uasudludeananalusswing
mssudunmsinnnd uenani gnsdifavlumsudlumdadunioneandeanisussiug
meluszognanfimnzauvieneldifoulvdu o dunavesnsignsdliufifinumiig
finguanefnvun videgnsdiuszasdarlidniunmslunszuiumsdaiudnilvginaglyl
yhliinssuIunsAuanas iy nsvUIuM IR Y oRANSIAY NTEUILNIARALREUSY
wmzdouresduli Tsaonadosiundnmsiilinszuiunmsdnduiunsnsaaeumi

AUYIIYRIAVRTUANTUNS

ca' = = Y Y o o Y
AITNN 5 L‘UTEJ‘UWlEJ‘UigﬁJgL'Ja'fLUﬂqiimLLﬁNﬂ']ﬂ@lﬂqu

Uszne szaza AL szazaIN1sawanaIsUsENau
A5 LA
neg el 90 Jutuusiunguesy | aelu 30 Tutuudiuilaguld
AnsUnslasudunAenAIUY LN

poawsidy | nglu 3 weutuwaiunndneu | aelu 3 weutduwsiunngdna
Winthdemeunangunaae | Winihiudsjvesudnsdnsinlud
Inuguesudnsing NFUINYTUNENFTUL AR

11091 32 Wzl Ransung w.e. 2522

a5 v was av o o o ) = A a g R
‘Wi&ii’]”lﬁdEy/iy@]ﬁﬂﬁ‘U(ﬂiﬂ’mumI%ﬂ’ﬁu’]WEJ’]UMﬁﬂE’]u&J’]LLEWQMSE]LLﬂa\‘iLW?..ILG]&JLUu‘hJG]’HﬁZLUEJUWEJSUﬂ

un 719 nsunswddunadgaldesnuumafifudunswmslulssnmansumsndaunislyg Soe fviun
wuuluiA e luiuANAARAIY AlARES A18N55a] LENASUANFINUTZNBUAITEAINGT kaET WAL (39
Ju 27 Aueeu 2542)

46

#3 W.A. 2522

@

73 W.A. 2522

UINTT 72 WIEI UV

Ty
Toye]

QRans
T1Rs7 74 WESY Aans

82



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

Uszwne szaLalALg szazIaIN1sawana1sUsENaU
ANSIALLE
adu nelu 60-90 Fu Wuusilasuuds -
HAN1TINATENAHANEY
ansgonisnt | aeluszesian 3 Whow duusle ety 1 Reutuaniumn
SUNTIADLAIINAISDIVLSN | NSLUIUNT PGR 15UAU Lazaty
N3¥UIUNNS PGR Qnanlviliugy adnla

AOFIUNIUENTURNS/ UL TUN
AS2UIUNIS PGR 15UH

dulfy el 3 Woutuusuiilasy -
(Ma95uan NUIFBLAINANITNATAN
EIRIL))
duLAe Aelussezign 2 Whou Tuus -
(MasTuan Suiignssdvsdnslasudiun
nzien) ALOAIUAE NYTUNENF VR
ANATU
Faalus melu 3 Woutuanniufidwes -
ansumsiasudunmsealay
ALY

o L

6. WATIZNTDINNA LlUNISARAUTIUSTUUENSURSINe

nszvIunsAnAulungranednsdnsveslsemalneatulagiudindidnuasias
vdnnaT T sluundRndendanutuusdssulinsssdygRansdnadundausn
Tl wa. 2522 Tnefinsudloudifiosnisanssevnalunsinduit wasdudasd
wdninaaiusdudeulifuusenmansuninddunedyy wifdwauumditany
fagsfimeuamaivhlidnsdiniunismunguaneldegsdite Suduguassadenisld
Useloinnnssuuansdnsidesnasiud wivsswalnefivudeulousfivgdniunisudly
Umﬁiyﬂmﬁtﬂuﬁaqﬁum&gﬂLLm'Uizmzu w.ai. 2549 Tuteifinsnaunuianngmneans

Y] a o

Uns® windelaldaniunisaundnadoaudalagiu Msnsesdygfdnsinsioy

® Yinwes auysalning, “InsenszuusruunsAniudnsinsvesinaseina,” nsarsifanans

WnInendedadudey 2, 1 (2554), i 4.

83



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

seninnsiiasantudagiuasinisudlufiuiuundygfinedunseuiunisdnnu
wangsenaliiisanadonisnevausssegnsmanslunisimuuszmansoadannuy
SITUARANTELYINNALS

A a I3 = o v a P
dadnsgissuunguunelng danszuiumsaniulugiugiilunalnulivesssuy
ansUnsmsianwusNzdiustlovduniasugiuasdiny nglilenaunuaraniguenly
nsunidusnlunisnssasuansUng el Wavueveanszuiun1sAnadung
yaraneuenaunsaAnunsTuaansdoudnsdnsld w1 yarasssuaiiluvie
I3 < Ay o = a a a ) o a ° |
peAnsvUIALEnealtedsiUTeuludin e maisenunsndglunisadunis vl
v Y v 1 & A 1 a a A o
aunsallenialunisenaulsegnadud lnarnizagredsluusunvesusemalneNanue
U a a o | (-t a o 1 a A& % ] Q"RJQ" 25y
SuansUnsdlngluvesuvniananiegusenauntssglvg Tuvuengnlasuna
a a v q‘ ] % I -q" I~ % I &
nsgnuINavsUnsiliveumenguinglulssimalngdunilaugusenounsedesvse
¢ an o ° Ay o p o a o | v & P ~
9AnsbiwasnlsiddedeSeulunisanidunisfanann 99ty uanwmiaannnis
undyaiiveanguanenediunssuIunsanAualsasAddimuaunalunisatiiunig
sennednsvesresudvsUnsivyaranieuen ngrinedinisatuayulasnanauliunag
vadsiUSeuanunsaldlontamunguanguasaiunsaaiiunisiiussainguszadves
nsEUIUNISLA

Tudumslinneiazuenidonuasduszneuvasnszuiumadndiu 1dud o
SmAefusTIznauazMsveeszEzna (6.1) Yedrimieatugdndu (6.2) dedrin
Aenfumauiamsdndu (6.3) edrdnRefiusunamhussifiansannseuiunsfndu
(6.4) Todrfauienfuavswhivesgnsdl (6.5)

6.1 VoAINANYINUILHLIATRALANTVYIYTLHLLIAN

nsivuataanatlunisradulidunssuiunsdndiuunuunauvsenaasu
amadou vienseitimstmualiiinszuaunisdaduluszuuansinsnielddy 1y
Usgifuifinsanifssiulusmsinmanlaenaen Wefiasaniningussasdndnues
nsguumsdnsuluszuuansinslnesjmnglvinssuiumsdadudunalnilaiunimsa
aoudwefuansUnsveminaudmihi lasmglunmniienasviedeyaioguenmile
szuviminamid i ildlunsnseaeudvefuaniing ielinszuiunmsdndutely
nsvUIuMIRTIRAeudiaIANy SNty uaslumandunsesavisdasfiay i suaanaSeu

Tduiludususeaisisausuindniinsiureusmengmunenasuiigiianslunisusshivg

<9

84



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

azanunsataduldanslunisuseauslé® Manssuaunisdafudeusuannafoudady
nalnfifanuesndudoutiooniinszuiunsdafundaiuanngidoundenszuiuns
iWinoeu uarliadennseiiumsuddifianslunisussing nssuiunisfnduneusy
wmzidouinhazmmnyauiuuiunmessamalneidthaudvsdasininensyarauas
o =

Toyaidnrin Tiudeanmdpuniseneumeguseneunidnuningliguasdlasunanseny

a

MIuYAAASITUAMEONUIBUTDEIAN Ldn

dulsziungnuduussesnaliauisainauls FeiansesadygRans
UnsivsduldlulagiunazsamssswdygRnanimuadiviussezinaily 90 Ju winns
YFudsurinanlvidaiulaonailvyaranisueniissesnaunndulunisinmunis
BuvesuAnsUnsuazmsUszmelawanevesUuanstns vin szezan 90 Tudrseadu
srgzhaireud1eEy TuluneweUsenaun1sTeges™ v3sluyuueIveseIAnIiau
AT (Non-governmental organization) #3984ANININEIAN  Inglanizoen9ds Tunns
AnAUAVEURTEN JeyaninettesivSunanuagiesedensimsevndudou Turaei
(% = a a o dy IS a a L3 Y = 51
n1ssuaanzidsudnsnsertiavinansenunednsuselevivasussvrvuluniswiten
Ineipsadnetnivinisuazanalssandnuausinmsiiinszaznainistudndudu 180 Tu
ieliAnAudnanulunsInmssuteyatazionans deluunensal dAnFudasld
o v v A & [ Y < 52 o o
warlunsulaenansusznoumanmulilunwdingulindunielne® ludnuudive
SuansUnsnyaiiBinfvendussasiazAnAuniadaudseann 24 Aesuansdng yalls
anansatudnslanglusseziaiies 5 dwe Jalagduyaisldnstuenansuansaany
wiusionsundngaumslgaunu® mstudadubiviumelusseznanfingmineivuail
p1aindundadenaneysens wu mawseuteyarnAudedldinaiuin wienlasuxa
nsznuvseynranieuaneadiliiinisveuannzleuavsinsviedalienausuiiuyan
Yoen3UszRvgnudnsing daduiieddglumsdnduladuiunssuiunisindu ssey
narlumsdnAudsdudedianiisdmiuyananisueniidesnisazdndi

“ dunwal Un3ud lluena, nuneanusunindduniatya. 19 nguniau 2565

* dunwal gun quiaulnies, g9an1senjla UsEn ngvianeleadd 91fin. 29 dguieu 2565
s

51 & 6  a o X a a Yo

duneel Wwindnd Andnsega, HIanslasaMssusdnmadifeen yailsdiaend. 11 nquniay
2565
2 pudndiudesimsyselygRansons @Il ) wa. ... fivssmeasuilnnudnidiuhuiuledgous
Fuil 30 Augneu 2563 fa 31 ganeu 2563 lnelAdorieininnisuazesdnsnaUssndnsluFonisdifee

? dunuel wandnd Anfnsena, fInnslassmssasimsdniee yalistifaend. 11 wguniau 2565

85



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

wonanil MstnuaszeznalunsiaduiiBuTuLs uiivsenalavanassu
angidudnsinsausianse sty aidnsiasdunumadenunsdnwnszuiuns
ARANUAITDSUAVEURIUDI00aNTIAY LTz ULaNSUnTonansIdyazmMuuaT Yzl
dndunelu 3 iweuadendeiuressemalnefidmualy 90 fu usigFadmiunszuiuns

v v ° U a av a v a A a a & 54 55
ARATUANYDIUENIUNTDDALF TLAYUIUTLYULLIALNULALDA 6 LADU

LASEINNINUDVYNY
A a a g =t o & d' o & v
iz&JsL’Jmemmmaﬂim ‘ZNLL@J@JﬂiSLﬂu{jﬁylﬁr]Lia\‘iﬂ'l']llﬁ]']l,ﬂu%@ﬂﬂqiawmqﬁiwmﬂqﬂﬁgﬂz
L3810 LLG\Iﬂ'ﬁGUEﬂEJi%EJSL’Ja']a'mflﬂ?ﬂllLﬁﬂqgﬁﬂlquﬂﬂiﬁﬁ LGUI‘U N1FIUIAULLASLAUBDNYIU

wangunatuayuyamsuisnsanduidudeunnsesdunaia”

wiinszuaunsdnsuneusuIamelsueagnldlunmsussisanisiuaamedeu
LazyARANIBUENNNTZEZ AT EUNSRIMATIA v SUAVB URsUssalawariduniausn
JuilansusznAlasanasIdewmainiy wissesafinmualiyaransuenaiung
& 1 v v = « [ 1 < d.g a
aAguAnA1ulUauianstuneundngulaesinldainlussezianduauiuly
= o YV Y o Aa [ o Aa [N 4 =
WesanagyligAnauandunisialdiiun Fesvernailunisaniunisanaiudy
asUsEnoUNiiNaagunntunIdinssuIuMIARAUnausUIAMEdow™ NgraneAlsimLe
srgznmduiisaneLnyaranIsuenlun1sUseliulaginseriavesudnsing s1usi
Toya InwTeutoyauaziana1sAnAu seezaingvsneivualvEAnAudwaione 1y
nangUgAnALIzaNnsaugdlunsEuIunTRiasan Mdnsalineundangiu
p1adiliusngusededdnarlumsinseriuassiuny wu weumangiulunisuansdi
& a so Y a 5 = Ao o a
W sUsERvguuaunsadssendldlaese” mnuaranieuenilsveznandnaiull
o 1 = v v Y 2 A v = a °o v v = dll
ibldenawseunisAnAlaegaiui dwalionndinisinnsanddamunaaininiou

A A4 ad o v = N | o9 va o

MneLIsmseiiimtntes dulunsaiiuananieuenliaunsaldlemailiindneam

> Regulations 5.5 (2) (3) of Patents Regulations 1991 made under the Patents Act 1990
> Regulations 5.8 (1)(b) of Patents Regulations 1991 made under the Patents Act 1990
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" Kimberlee Weatherall; Fiona Rotstein; Chris Dent; Andrew Christie, “Patent Oppositions in
Australia: The Facts,” in University of New South Wales Law Journal, p.110.

% Carlos M. Correa, “Tackling the Proliferation of Patents to Avoid Limitations to Competition,”
[Online] Updated: August 2014. Available from: https://www.southcentre.int/research-paper-52-au-
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* Janet Freilich, “The Replicability Crisis in Patent Law,” in Indiana Law Journal 95, 2 (2020),

p.436.
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nmsthidausiiiiutu we. 2550 tnedderaueuurmhenuiidedeshmuauums
UTRTamiu Inefinnsandsanunsualiwinguineiduddey ielinisdeiuldngranedu
TWegneiiussansamunndetu waghilunSydaludruiifeafunssnduniseesnsy
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MU, NYVILIYINIBAANINT

Abstract

There are some problems in the application of the customs law among the
relevant state agencies in collecting anti-dumping, countervailing and safeguard
duties. In particular issue of the liability to pay the duties in the event that customs
tax incentive is exercised, determination of penalties and surcharges, the duty
refund, the appeal of duty assessment, the application of offense and sanction
provisions under the customs law and the collection of duties of waste and scrap.
Therefore, this article aims to study the concept and objective of collecting
anti-dumping, countervailing and safeguard duties, and present considerations about
the problem of the application of customs law under the Anti-Dumping and
Countervailing Act B.E.2542 and the Safeguard Measures Against Increased Imports
Act B.E.2550. With suggestions, the relevant state agencies should be clearly added
for a common practice guideline by considering the objective of the Anti-Dumping
and Countervailing Act B.E.2542 and the Safeguard Measures Against Increased
Imports Act B.E.2550, to achieve by making them more efficiently. Together with
some deficiently provisions that need to be amended, relating to the execution of
the customs department in collecting anti-dumping, countervailing and safeguard

duties to be complied and be the same standard.
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1. Unun

1.1 NuuazaudAgyvaslym

ﬂ’nm}ﬂﬁﬁﬁﬁlﬂiﬁ’;EJm@QamﬂiLLaSMiﬁﬁ (General Agreement on Tariffs and
Trade: GATT) luaunnasmynAidndadulaedingussasdifiodnaiunmsisewing
Ussnaliduluegaaiuazanguassanisnsd annsitsemeng q Tnmsnisiiaiu
memsiteAunsesaTusianglulsemavesay nglunislasnnisdmniaseudl 8
(soug3ne) Ussmaiidnsunsaldiuiesdestulunsdafiosdnsseninsussmeadiu
n3én FeldTimsasuunssuansantie (Final Act) Sartesdnisnisilan (World Trade
Organization: WTO) dudlofuil 1 unsiau . 2538 fgusndussdnssenisszme
finthiifvuaulsunsuazauaunisdidunuresandn nvadunilunisiasaian
guassAuardofinfumansdn Tnseguuiiugiuvesmautstuiidusssy neldndnnis
LaiidenUus faanulusela windley Tdssvuduniug wunsldnndiiiesednasian
Huedosfielunsuniesgpamnssunelulssna saviadinssuiuniseidefinimmiams
Asgninaussma’ TnodanalideingUszasdifames GATT fe ilelvin1sfseninadseine
Julveghaes Usmaanguassawazdenaiunienise

agdlsiony aeldszuunsiailinannelulssmadosndyivaniznis

oA X )~ Y a = a v I a v A
wiadunasy mngeamnssuneglulsemealianulaSeudadssuiisuteenindui
Ut vivedinunulunisudnigndt ihlvaumangludsemalianunsaudsduivdumd
il wasiieAumsatanamnssunelulseing WTO aygnlilssmeaaunnaiunse
TwmsnsAuiutiasnlunsainimsihdwnnisunfsuneliiinenuderenngnamngsy
melulsenala TngenaleisnisTuneniedndanisuidiaun aelauneniulunsdl
a o & . . = aaa a va
anluwazdlu (necessary exceptions and emergency action) v38lunsainiinsudn
nansiilidusssunnnisvunaievsenisliimsganuuanussimagaseenaunsliii

' ddniminsewuniand, “deyaiiugiuvedsinauseme” [eeulail] unaafinn: https://www.nia.go.th
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Duaundniwnens Ineuszwmealvelimnuddgyduniswsanisdmyaidlunseu WTO
= 14 1 [ 1 Yo w = Y 1 [ a
WesanmismseninsUseweduunasseladiAgeslseina Jsn1sdnsasduaundn
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[y 1 ' 2 a [y A @ Na £% a wva
uniuliluanunnasdessine 97 Tuvaieniuussmalnendiusnidinaedesuifny
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aeludseme Falaun wseswdyginisneuldnsyunainuasn1sganyugaEumMINe19
Usemne w.a. 2542 Lagnsz vl ginninisunlosnnnnsuin@unitaauy w.a. 2550

wsz Uy gAnsneulAnsunainnaznsganyuTaduiandtsseima
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ladaudafundnmauiingrnsuazanuanasmeld WO vuideiFajsiiasfnudgm
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(1) WefnwmdnnisuasiuinuAnlunisiseniiveinsneuldnisvuaain 81ns
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AaN1NSTUNITALEUNITAINNYNUEFINGT

> U951 49 wazdng1 70 wirTalyaAnismeulinsvunankagnTeAyuRauAINAeUTEINA
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1195n15UnTesannmsdndudTfiaty w.a. 2550 maamuayuagﬁgmﬂmmaq
1.4 YBUWANITANE

Aot tigrilunslitisunguanidhenaninslumsdaiuennsmouls
NSURAALALEINTARAUIANTTEANYY AunsEIvdnydAnisneulinsvunainlaynis
oAyUTAURMINAIUsEINA WA, 2542 uagmsdaivensuntiesannsihithdudii
ity aanszslgRnasmsundessnnsthidndudiiiniu we. 2550 Uszneu
AuAnwinannguunekazkuIljURnuAUnnasimen1snaulanisiunain (Anti-
Dumping Agreement) AUANANINAIENITOANULLAZUINTNITABUL (Agreement on
Subsidies and Countervailing Measures) kazA21uANaIIA8UIRTNITUNTDY
(Agreement on Safeguards) n1elansau WTO FunngrnekazwUfURvesannm
glsu ovuuvnamsuladgmnslitafunguaneivsrannslunsdiifinisGoniiu
onsmaulimsviuman ensmeulinisgavyu warensuniesannsidnAudiudy
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v aAA @

NUIBUT UM IANTUNTIeNINenaTs (documentary research) lagfinw
AupdarliaseideyanunUydanguang fsasunay LAZeNATTINITINTT
Rerdeatungmineivhenismeuldnisjunaiauaznisgayuisduiaindiaseime
npmneideassUndesinnistddui ity uasnslitidungmnednde
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AnsUszne delaueuuzwuInsivangausely

1.6 Uselavunaininazlasu

(1) vibinsudamannisuasiuInuAnlunsaniiueInsnaulanIsunain
91nIRaUlANITRANLY Lare1nTUnUesanmsthidnauAfiiudy MmuALANaITEnINg
Ussina waznguanelve saufenguuevessnsuseimeanne e

(2) ilimsuistgmilunsteduldngmaneivaeganinsmuiiivualily
nusneiiensneulimsunanLazATeAMLTAURINUTEIA LaEngMINY
Jdhenasnsundesnmsthidnauinfiiiatu suisymiieatusunaniiivesnsa
AaN1NSTUNITALEUNTAINNYNUEAINGT

(3) limsdanmamsudtammstsdulingmneindenaninslunsdlid
nsBenNueInIneulansunan a1nsmaulansgaviuy wazensuntosainnisuid
Audiifisty Tiduluegsdivssansam annsadasuldlmdulumuanunsuniuvs
nguane wazklumnsgusieaiu

2. 1193N1RULANMIUNa1A Wnsn1snaulinisannyu wazunsni1sunles
AIUAAANATENTNUTEINA Uazngvanglne

2.1 MIUAAIALAZUIATNITNBULANTUARAIA (Anti-Dumping Measure)

! [d 1 a v ! < aal
nMsvueaadumskUsensaduslunainseninuseme lnadunsaliuseme
HevoandduiuedsamaiihdlusiaismnisanSeniuangdedumiunelu
Usemegdoan® Mavuaaiafidaiungnaninisatlan Ae Nsain1snsyyinIsumnaniy

q

Krishna, Raj, “Antidumping in Law and Practice (September 1998).” [online] Available
from: https://ssm.com/abstract=604967 [23 February 2022]
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fnaliAnvieanauilazneliAnanudernegsieussiognavnsmvedssina
AU vialuguassarensiannanamnssunglulseme Ussimeddemeeaunsei
mmeuldld lnsmsiiuennsifteseulinsyiunan ilelsmauiiiindugssduyan
Unfi uazensfiFeniiuiudoslifududeserienemiuiassiunanfifinsjusain

MelinnunnaIIfIen1snaulanIsvunaln (Anti-Dumping Agreement: ADA)’
Usinaandnazlfinnsnmsneuldnsjuaaaldiamzngldnginisalnuiseylilude
VI 99 GATT 1994 uazamiiildinisiGunsliauuazdniiunisiisenndesiu ADA 3
Ussmadihidnasdesindngruludesiuin (1) fimsvurainindy (2) fanudemeud
grawnssunelulssmaiindnaudalinftusuauiiiumatn anudemetuinby
Town pademeegsdday (material injury) mﬁqﬂmuﬁriaiﬁlﬁmmmLﬁsjmaasméhé’@
(threat of material injury) v3e fel¥ifnAnuvziniuetrsquusilunisrodagmanvngs
aeluiuingy (material retardation) uar (3) mnudsmeiiAndudunainainnig
YUAa1A (causation)

[

domsliauduaninelddeasui Snmjunarniniy fanudemeosddy
uignavnssunelulsymaindndudvdafetuiudusivunain uazeandefiie
%mfluwammnmwjmmm undayalAve VI ¥09 GATT 1994 Tiansusemagindrlung
Tdumsnismaulanisvusaiale lnanisnueinsnisidnviersssudeuiivayannduen
fdanussmaiinsgyinsusann uwiotnsiiGenfutudesifudunieunsu
ma1n (dumping margin) kazn1sBanivaInsnoulinIsunaInIzaygInbinszyilaly

DIUNVAVDIALNTVNTIINUA®

2.2 NM39ANYULATINAIN1IABULANTTRANYL (Subsidies and Countervailing

Measure)

LAgnEaNNISHEINITEAYLIANNATIEATITUNITVUAAIANIN 1 NEBIUANITEATYY
Humsisguiaiinpsnstiemaelasyhluuiguseneunslunisnan Tagenaeglusunis
anviosniiunmBduldifyana nsanviesniun@tdh ingAuiililunisudn nisane
nszualii mslidudesnsaenidesifielilanuldivieulunmsdieen was’

® Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
® Article 9.1 of ADA
T Jisf (qnwegn) edgls, nuaneiATegRTENINaUsmA : GATT waz WTO : uniialy, fiuiade

7t 5 (nyaumwamnuAs: Iy, 2560), wii 329.
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MElAMNNANATINAIBNITEANYULALNINTNITNBUL (Agreement on Subsidies
and Countervailing Measure) msgaviuiidumslilasianziangasiniu fzegnels
wnmsmameuldmagav’ lnsaundnagdesiidunsmusuneuiiduiutmuaiieUsy iy
FimsBenfueinsmeuldiuaudile 9 mnfusnuvesan@nduiiiduiluiuweureny
#0AARIAUUNUYLATOUD VI 983 GATT 1994 LazUoMUUATIAIILANGY LaBDINs
nouldmsgamyuazgnimmamuiilssBunslimunazsiiiunslneaeandosiuuntyd
VYBIANUANATINAILNITAANYUKALUINTNITNOULR

Sovssmemnindmiadutuaninehiimsgavunardudmininiifnsganyu
duduammilifsnnudemeutgrannsuamelulssma Ussmaandneadonii
onsmeulinisganyuldluoanunvesandnfimun lasswauensmeulinsganyud
Fonfumaiudnusimiesniduaunsganyu widesliuniinisganyuiinui
fognuildmuunsgamyusioninsvesaudiidsoenuagldsunsgamyu Jusgius
dnduvesgiisunanthivesussimagiiinlnelviddafanuifisane lagyinlianude
mevosguanssungluuaiuly’

2.3 wmsn1sundas (Safeguards Measure)

mmmiﬂﬂﬂmL‘f’Jummmﬁamniumﬁmmaqmil,qu%’umqmiﬁwmﬂ%uﬁﬂ
Uninelminadenigegiaieussngaainnssunglulssimanndndudiviie
a % Gl 1 % U a ¥ o 1% d' v a % U b4
Wwenfursaudsdulaenseiuausdndt welvgaamnssuniglulssmainaiusudali
AUTEUULATEENY 1nedls1NgIumnaIn US Reciprocal Trade Agreement Act 1934 Tu
undgyalAdnne “uneniiu” (escape clause) FounnlyisglouIninistans1Imedum
Ul yniigadladnduanidulaaieanudemenegndninandunduniely
Uszna” uagiinsussalilude XIX ves GATT 1947 laede XIX lanmuameulalunisly

a v 6o Y a v aa X Y a = v a

1A Av (1) Aoslinisunindusfiindu (2) fesdanudemensaanauliiinaiy
devesegaannssulaelamnannsidnduifdintu waz (3) dudfntiddendu
Fuastiafediu vissudsiulnensatuaualuseme Tneunnsn1siitenaasiduunnsnis
1% N Y o Y av 9§ 1 S’y v
AUNE 3911M5N15INANTEI Nl EAlA

* migavmyuiidunslilaslanizianzal guIns 2 109rINANAYINIENTEATYLLAZINAIN1SHB UL

’ Article 19 of Agreement on Subsidies and Countervailing Measure

10

Viwwily (gnuean) nedgls, nguuIeLATEENATERINNUTEINA : GATT waz WTO : unialy, wi 379.
1 f43 51915159019, ANUAnasIfieunsnisuniles (Agreement on Safeguards), (@¥aRn1snsu

WiTEgNINITNIAYE, 2542), M0 3-4.
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melamunnasinmeninsnisunies (Agreement on Safeguards) n15UsAULY
1nsn1sUntes UssinaauninsaeaufuanuuntydfveeninunnasinmeuInsnig
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fifinsidnauiiiutuegiann warUiinunsiidiffistugeiudelfiAnan
FemeeeeneuswiteanauiaznoliiAnrudemeegeeusiogaamnssuaelu
Ussimaginin dandeduieiaiferfurseduiiudsiuiulnenssivaudiiiig” oe
liehilsfaundsiiunvosdudniu Vel nisliuesnsuniesnsldldifisaiisidude
Tnquizasdlumstesturdaderoinnuidemeignamnssldiuanmsidraudng
dinduegannuanitedalonadlunsusuiliungaamnssumelulssma laensddin
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Z wnluy senay, ARuSReIRuNgMINEAANINTUAENYUNIEIRIBNAABATIAANINS, TuviATeN 7

(NN SUBTUNITAUN, 2564), wti 228.

? o 704 02 01 UszuasuideuuiRmaning w.a. 2560

* 1msn1smeuldnisvuaaia g Regulation (EU) No. 2016/1036, 11asn1sneuldnisganyu g
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eXe
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Midhthnsm viedaivluadsdudaaninsviewnUasneins nietiienmsuussunielu
(inward processing) azésliiagnielfinmsnisulouienanisirauninagiinisUdosiile
Msviuisuegaes wazanusuiislunstszensdmiunsiidiiensvyuiousts

Regulation (EU) No. 2016/1037 wag unmsn1sundes g Regulation (EU) No. 2015/478.
* Regulation (FU) No 952/2013 of the European Parliament and of the Council of 9 October
2013 laying down the Union Customs Code (UCC)
% Article 201 of UCC
7 gpsnisulennenanisd (commercial policy measures) wined wesnsitlallinnd (non-tariff
measures) Airvuatuindudunilvealovienisdsauiu (common commercial policy) luguuuuras
unthygfAvesannimiinununisisgninassmaludud (es 5(36) ¥es UCO)
* aelduntUygiuins 210 w83 UCC lamvunvauunesion1siany GﬁqauﬁwawaagnwsiﬁﬂﬁnWﬁ
wmgUssanlaUssanmilisioluid
(1) MsHIULAY (transit)
(2) m3daiiu (storage) Usznausiends@uAiAaning (customs warehousing) wazslwniUasnaing
(free zones)
(3) nmsldeulneane (specific use) Usznaudien1sunddans (temporary admission) wagn1s
THudatens (end-use)
(@) M3wUs3UaUAM (processing) Usenaumenisuusgunieluanainglsy (inward processing) la

msudsguneuenannmglsy (outward processing)
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WIMTNAANINTITIUIANINUATIUIUDINIAIUNTTIMUNUTEANTAARABNINTVDIFUAN
F1AANINT USHad anw uazduiniinvesdum Tuvaemhwienisudssunelu ag
d Y o A ) a v oA = 1 gyt ad 1o
fomudnsiens s Tunwensuluruduauienisvyuisueginas” Falunsdliaglin
wnsnsulguienamsaanlydeduivdiuaydeiasiaygin®

agslsfimu wiuesnisuleuiennanisiagldiunlddaduivaudndidng
avnmglsuilunistiasraiienisudssuniely wilunsdl Pometon case®™ enagfisssy
wisglsy (ECY) lonemdnd e1nsmeuldmsvunaineiagnitdiunisuusgunelulaluung
Ngq ¥ o Y al (= a 1 ' Y a ! a v a o ¥ -
nsel® gudnilaifneuiiavdseanagnauwiiase lnensaseanduinuidion1swussy
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v v oA Y 9 va a a v vy =
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N399981580N 50BNV UARR

* Article 77 of UCC

" Article 85 of UCC

' Article 86(3) of UCC and Article 76(1) of Commission Delegated Regulation (EU) 2015/2446 of
28 July 2015 supplementing Regulation (EU) No 952/2013 of the European Parliament and of the Council
as regards detailed rules concerning certain provisions of the Union Customs Code (Delegated acts: DA)

“ Article 202 of UCC, g fley “diugadeuasiawein (waste and scrap)” u DA Article 1(41)

“ nCase C-158/08 Agenzia Dogane Ufficio delle Dogane di Trieste (Trieste Customs Authority)
(italy) V Pometon SpA 18unseifiussvm Pometon SpA annefeulusnia lﬁﬁwﬁmwiﬂLLuﬂﬁL%auﬁlaichumiLLUigU
mnusnluesofivmmedoulualadide lnsduidsnandifuindnaniu uazegmelidmdsiSoniiveinsnauls
nevunanvesUszaenglsy ietdhgnszuaunisusgumelu (nward processing) wssuidusinuaniifen
Fliognelionsneuldinisjunain uazdseenlussalatis ndudauni@endnilugiigndsesntusialad
deldgnindngranavesussreuglsudnads

“ Edwin Vermulst, EU Anti-Dumping Law and Practice, 2 ed. (Sweet & Maxwell, 2010), p.
141-142.
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Y] U
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Iéheraning lumsBenivoinsmeldnasmsuleuienenisin lunsdfifidnlsidsy
onsnmeluszeznaiinimun Wmihiganinsazdesdiiunismunguunenislues
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nsgussalaidadevendminiiganing sufenisdeduldunasinediniu

mshiuiRmunguunadvieraning hdulumuundgyaAnlddaduludssmeaundn®

5. dgymnsdeduldinguranedndasaaning TunsaifinnsBeniiuensmauld
nsvjunain e nsneuldnisganyu uazaansuntlasarnnisindadudii
Lﬁ&léﬁu

nnsaEnwnuInidymiunistsduldnguraneitnieaaning aneldnguunedn
ensneuldnisjunaiauaznsganyudsdudiainsssima uagnguane g

Commission Notice concerning the reimbursement of anti-dumping duties (2021/C 118/06)
" The provisions of Section 3 of Chapter 3 in Title lll of the Union Customs Code
" Article 113 of UCC

“® Article 42 and Article 44 of UCC
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d1nUANENTIUNIINOEEN IneAMZNTINNSNgENEANUTLI Jasniumulssnie
ARIENITUNITTAITAUNNTVUADIALENTIANYY LagAnLNTINNsATNInsNsUnTes
JuniseniunsiFoniivennsuntesieninsneuldnisunaindmiunsddl
mMsdufisiionsdieenuenweiandng lnesjmnelenznsdififinisdsdufoon

“ A1 13 097 14 Uaganng 126 wieudyafRraning w.e. 2560
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Abstract

Concerns about media plurality are at the heart of media law and policy.
The concept of media plurality is based on the fact that, unlike other sectors, media
are powerful gatekeepers of public communication; hence competition law is not
sufficient to prevent media ownership concentration. Thus, a specific regulation is
essential to safeguard the public interest by avoiding excessive power and concen-
tration of media ownership. To control undue power and concentration of media,
a specific regulation which enhances media plurality is necessary. This article studies

various complicated factors concerning media plurality in the regulation of media

* This research project is supported by Faculty of Law, Chiang Mai University.
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ownership. It analyzes the UK framework as an example model in comparison with
other jurisdictions such as the US, Canada, and the Netherlands to recognize media
plurality concerns. The article found that there is no single masterpiece for an
accurate evaluation of market power. Policy concerns for achieving pluralism are
distinctly complex from country to country depending on their history and context.
It, therefore, provides guidelines on various factors that should be taken into con-

sideration in media ownership regulation.

Keywords : Media Law, Media Ownership Regulation, Media Plurality
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1. Introduction

1.1 Background and Problems

In the complex modern economic and democratic societies, the majority of
available information which has influenced the decision-making of citizens is pro-
vided by the media. Although people can sometimes have direct access to
information sources, they may not do so due to the lack of time and expertise.'
Instead, they rely on the media as the window onto politics and public affairs. The
effects of media are not only determining ‘what’ people perceive but also the way
they perceive the world which have an impact on both personal and political
activities.> With these positions, the media holds a considerable power and has
been regarded as ‘the fourth estate’. As a result, the concentration of media can
lead to a concentration of power. Authoritarian and totalitarian can stay in power
by censorship, reducing political engagement and distorted propaganda. Although
most media companies merely concentrate on maximizing profits, without guaran-
tee, they may exploit their power to further other interests.” Thus enhancing media

plurality is necessary to control undue powerful media entities.

Therefore, the communication sector has been recognized as a distinguished
sector with a great social impact.” The capacity to speak effectively to a large num-
ber of people and influence public opinion was controlled by a few media owners.
The concentration of power and control over the channels of communication lead
to concentrated control over the content. As a consequence, the content made

available was concentrated around mainstream preferences and marginal viewpoints

' Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United Kingdom:
Policy Choices and Regulatory Challenges,” in Journal of Media Law 4, no.1 (2012), p.35.

* Dan Bernhardt et al.,, “Political Polarization and the Electoral Effects of Media Bias,” in Journal
of Public Economics 92, (2008), p.1092.

® Rachael Craufurd Smith, “Rethinking European Union Competence in the Field of Media
Ownership,” in European Law Review 29, no.5 (2004), p. 652.

* Teresa La Porte et al., “Globalization and Pluralism,” in The International Communication
Gazette 69, no.4 (2007), p. 377.
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were ignored. Thus, a specific regulation is essential to safeguard the public interest

by avoiding excessive power and concentration of media.’

However, competition law is not purposely created to protect media plu-
rality, so it is neither efficient nor always protects every dimension of media plurality.
The goals of competition law and media plurality are different. Competition law
aims to ensure efficient competitive markets and (which leads to) consumer welfare.
Consumer welfare relates to price, service, quality, and choice which can be deter-
mined by the efficiency of resources being allocated to satisfy consumers’ desires
and the efficiency of resources being used by particular companies. On the other
hand, media plurality focuses on the diversity of viewpoints people choose and
the influence of media entities and media owners. Competition law is concerned
about the market power of the companies; whilst media plurality is concermned
about the media power of media entities on the distortion of people’s perception
of the world. These two powers are not the same thing. Therefore, the achievement
of media plurality requires other different approaches. To control the concentration
of media ownership and undue power, media plurality regulation is at the heart of

media law.

This article examines the principle of media plurality and media ownership
rules in the UK. Part 2 provides the concept of media plurality as a foundation for
media regulatory policy. In Part 3, the development of the existing UK regulation
framework in promoting media plurality will be examined. Part 4 then analyzes the
metrics of the UK Public Interest Test and other possible frameworks in regulating
media ownership and influence. The article proposes guidelines on media ownership

regulation and various complex factors concerning media plurality.

® Gillian Doyle, “From ‘Pluralism’ to ‘Ownership’: Europe’s Emergent Policy on Media

Concentration Navigates the Doldrums,” in The Journal of Information, Law and Technology 3, (1997).
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1.2 Methodology, Objectives, and Scope of Research
This research has three major objectives as follows:

(1) To study the principle of media plurality as a fundamental concept for

regulating media ownership;

(2) To analyze the legal framework of media ownership regulation in the

UK in comparison to other frameworks in other jurisdictions; and

(3) To propose a guideline on various complicated factors concerning media

plurality in the regulation of media ownership.

This research adopts a doctrinal methodology based on studies and analyses
of legislations, legal literature, research papers, policy documents, the resolutions
of international and regional organizations and in the UK which is a country that
has Office of Communications (Ofcom) who actively concerns and studies about
media plurality, and documents from official websites pertinent to this issue of the

study.

2. Media Plurality Principle

Media plurality is a concept which presents different voices of political
opinions and cultures. This notion not only refers to a diversity of media made
available to the public but also what the audience consumed.’ It is about encour-
aging people to access a variety of information in order to avoid any excessive
influence dominating their opinions. Media plurality ensures that the public can
access and consume a wide range of viewpoints and prevents too much influence

over the political process being exercised by any media owner.” Preventing this can

® Peggy Valcke, “Looking for the User in Media Pluralism Regulation,” in Journal of Information
Policy 1, (2011), p.287.

" Ofcom, “Measurement Framework for Media Plurality: Ofcom’s Advice to the Secretary of State
for Culture, Media and Sport,” November 2015, p.1, [online] Available from : https://www.ofcom.org.
uk/__data/assets/pdf file/0024/84174/measurement_framework for_media_plurality _statement.pdf [27
February 2023]
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be achieved by ensuring no one organization has a share of news consumption
which is so high that it risks exposing people to a narrow set of viewpoints. The
notion of media plurality is recognized to be a prerequisite for contribution to free-
dom of expression.® According to Article 10(1) of the European Convention on
Human Rights (ECHR), true freedom of expression is not only about the right to
express an opinion but also includes the freedom to receive information that con-
tributes to ideas and refers to the discovery of truth. To achieve this notion, it is
essential to establish the marketplace of ideas where arguments between different
points of view interact. This can also be seen in Article 11 of the Charter of
Fundamental Rights of the European Union which respects media plurality as well
as the right to receive information.” Thus, without media plurality, freedom of

expression would not be existent.

The UK Parliament attaches particular significance of media plurality for the
functioning of a healthy and informed democracy. In particular, Lord Mclntosh of
Haringey stated in the parliamentary debate around the Communications Act 2003
that “plurality is important for a healthy and informed democratic society. The
underlying principle is that it would be dangerous for any person to control too
much of the media because of his or her ability to influence opinions and set the
political agenda” *. Democracy cannot exist without the environment of contrasted
facts being presented to and tested by citizens. To enable participation in political
decision making e.g. through free election, people must have free access to infor-

mation concerning sufficient facts for making political choices and enlightened

® European Commission, Media pluralism in the Member States of the European Union,
Commission Staff Working Document, SEC(2007) 32, 2007, p.4.

’ Article 11 of the Charter of Fundamental Rights of the European Union provides that: “1.
Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and regardless of fron-
tiers. 2. The freedom and pluralism of the media shall be respected.”

' Lord Mclntosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard. [online]
Available from : http://hansard.millbanksystems.com/lords/2003/jul/02/communications-bill [27 February
2023]
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judgments.'" Witnessing the impact of media on democracy during the Second World
War, European states and organizations have guarded media against government

influence and excessive concentration by private entities."

Media plurality has two perspectives: external plurality and internal plurality.
While internal plurality refers to ranges of contents, external plurality is about the
diversity of suppliers, i.e., media ownership.” External plurality relates to the struc-
ture of media ownership system as a whole through a range of media outlets and
various services reflecting different points of view of culture and society. This framing
not only applies to media owning by various entities but also includes different
types of media ownership; state, private, minority, and non-profit organizations. It
also embraces a range of aspects such as merger control rules applied to media
entities, a proper relationship between media owners and politics, editorial freedom,

and the independence of public service broadcasting.”

Furthermore, media plurality is not merely about expanding the opportunity
to access various voices. It is also concerning being objective, truthful, unbiased,
and high quality.” Recommendation No. R (99) 1 on Measures to Promote Media
Plurality emphasizes that both quantity and quality of voices are the center of the
media plurality concept™, especially, news genres whose quality will affect the

public sphere of the received citizen'’. To safeguard media plurality, especially

" Vaira Vike-Freiberga et al., “A Free and Pluralistic Media to Sustain European Democracy,” in

Report of the High Level Group on Media Freedom and Pluralism, 2013, p.10.

? Rachael Craufurd Smith et.al,, “Regulating Media Plurality and Media Power in the 21st
Century,” in LSE Media Policy Project: Media Policy Brief 7, (2012), p.6.

® Thomas Gibbons, Regulating the Media (Sweet & Maxwell, 1998), p. 29-31.

" EU Media Futures Forum, “Fast-forward Europe: 8 Solutions to Thrive in the Digital World,”
September 2012, p.11-14, [online] Available from : http://ec.europa.eu/information_society/media_task-
force/doc/pluralism/forum/report.pdf [27 February 2023]

B Vaira Vike-Freiberga et al., “A Free and Pluralistic Media to Sustain European Democracy,” p.
11.

' Council of Europe, “Explanatory Memorandum to Recommendation No. R (99) 1 on Measures
to Promote Media Pluralism,” adopted by the Committee of Ministers on 19 January 1999, [online] Available
from : https://wcd.coe.int/wcd/ViewDoc jsp?id=399303&Site=CM [27 February 2023]

" Council of Europe, “Recommendation CM/Rec(2011)7 of the Committee of Ministers to
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a range of providers, sometimes states are required to restrict the free speech of
private entities, such as by licensing systems. Due to Article 10(2) of the ECHR,
European nations can restrict freedom of speech; regulation on media concentration
is allowed to restrict free speech of private entities on the basis of media plurality.'
Conversely, in the US, the First Amendment seems to guarantee the competition
of media corporations rather than the intervention by media ownership

restriction.”

There are also risks to media plurality in an online world. The growth in
online news and the consequent increase in the range of providers have the poten-
tial to strengthen plurality and reduce the influence of any one media owner.
However, the rise of news online has not yet materially reduced the influence of
traditional news providers and also presents new challenges to media plurality.
Notably, news providers are also seeking to make money from their editorial content
online, for example through the adoption of paywalls, which can constrain people’s
access to a range of opinions. The growth in online news has been particularly
disruptive for the business model of newspapers, leading to closures and continuing
to challenge the viability of some local and national titles.”® Other risks include
online intermediaries such as social media and search engines and their insufficiently
transparent algorithms influencing public opinion by controlling what new stories

people see through algorithms.”

Member States on a New Notion of Media,” 2011, [online] Available from : https://wcd.coe.int/ViewDoc.
jsp?id=18356458&Site=CM [27 February 2023]

' Tele 1 Privatfernsehgesellschaft MBH v. Austria (2002) 34 E.H.RR. 181.

" Sinclair Broadcasting Group challenged the local ownership rule that its restrictions violate
the First Amendment. The Court determined that the Commission had not provided a rational basis for
local ownership rule. It remanded the rule for the Commission’s further justification. (Sinclair Broadcasting
Group Inc v FCC, 284 F 3d 148 (DC Cir 2002)).

* Ofcom, “The Operation of the Media Ownership Rules Listed under Section 391 of the
Communications Act 2003,” Ofcom’s Report to the Secretary of State, November 2018, p.2, [online]
Available from : https://www.ofcom.org.uk/__data/assets/pdf file/0030/127929/Media-ownership-rules-
report-2018.pdf [27 February 2023]

2 Ofcom, “Media Plurality and Online News,” Discussion Document, November 2022, p.2, [online]
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This phenomenon alerts the European Commission to recently propose the
European Media Freedom Act (EMFA) in 2022 which would require Member States
to establish substantive and procedural rules for assessing the impact of media
market concentrations on media plurality and editorial independence.” This pro-
posed EMFA complements the EU competition rules which do not directly address
the market concentration impacts on media plurality. Also, EMFA contains the right
of recipients of media services to receive a plurality of news and current affairs
content, produced with respect to editorial freedom of media service providers, to

the benefit of the public discourse.”

3. The Development of the UK Media Ownership Regulation

Involving the public interest, economy and technology, the regulation of
media ownership is distinctly complicated and varied from country to country.
Whereas these viewpoints are different, they share many overlapping objectives.
Regarding media plurality, EU member states have adopted various criteria for media
ownership rules. For example, some limit the number of licenses held by the same
entity, others impose ceilings on audience shares. Besides the prevention of quan-
titative threshold concentration, most nations impose qualitative ownership rules
by disqualifying categories of entities from controlling media. In some countries,
public service broadcasters or some types of private broadcasters are obliged to
represent various ideological groups within the management composition, e.g. staff

and boards.*

Available from : https://www.ofcom.org.uk/__data/assets/pdf file/0030/247548/discussion-media-plurality.
pdf [27 February 2023]

 Proposal for a Regulation of The European Parliament and of the Council establishing a com-
mon framework for media services in the internal market (European Media Freedom Act) and amending
Directive 2010/13/EU, Article 21.

2 lbid, Article 3.

" Peggy Valcke and Eva Lievens, International Encyclopaedia for Media Law, Part Ill, ch 1,

(Kluwer Law International, 2011).
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In the UK, before the 1990s, the broadcaster was the regulator (Independent
Television Authority (ITA) and its successor, Independent Broadcasting Authority
(IBA)) by arranging contracts or franchises to transmit programs produced by com-
panies. There were no specific ownership restrictions; however, the control of media

ownership relied on discretion in the authority’s hands.”

The Broadcasting Act of 1990 was based on the government policy of reduc-
ing regulatory discretion.”” The changes included the separation of regulator from
broadcaster, replacing contract with license, disqualified persons to own media, and
quantitative ownership restriction. The legislation prohibited the holding of licenses
beyond certain limits; for instance, prohibiting the holding of more than two regional
Channel Three licenses, and prohibiting newspapers from having more than 20

percent interest in Channel Five.”

The 1996 reform proposal of media ownership measurement replaced the
traditional division media market with the total media market and provided market
measurement with audience or revenue share and weighting influence system.”
The 1996 ownership rules were complex due to the overlap of the 1990 elements
and the 1996 ownership regime.” For example, it combined accumulation limits
and market share measured by total audience time for broadcasting and newspaper
sale for press. For cross-media ownership, there were two types of rules: market
share and the Public Interest Test. Public Interest Test did not specify the baseline

or the level of holding interest to trigger intervention but leaving it to the regulator’s

® Lesley Hitchen, Broadcasting Pluralism and Diversity: A Comparative Study of Policy and
Regulation (Hart Publishing, 2006), p.88.

* Home Office, Broadcasting in the ‘90s: Competition, Choice and Quality: The Government’s
Plans for Broadcasting Legislation (Cm 517, 1988) paras 2.5-2.6.

" Broadcasting Act 1990 (UK), sch 2, Pt IV.

% petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,”
Javnost 17, no.3 (2010), p. 15.

? Lesley Hitchen, Broadcasting Pluralism and Diversity: A Comparative Study of Policy and
Regulation, p.91-99.
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determination. Paradoxically, the 1996 reform reverses the 1990 attempt and

moves back to regulatory discretion.”

The Communication Act 2003 has further relaxed media ownership restric-
tions. While the importance of media plurality is continually emphasized, the reason
to compete in the international market supports the consolidation for encouraging
the efficiency of economies of scale and scope.” Moreover, the development of
technology lowers the barrier and allows new and broader players to enter the
media market. With the increase in the variety of services and consumer power,
many existing ownership restrictions are no longer justifiable and are diminished.”
Communication Act 2003 freed up media restrictions far more than expected.
Unsurprisingly, after it came into force, it can be seen as the higher-up of consider-

able media consolidation.”

Apart from the restriction on market shares, the UK media ownership rules
do not restrict the number of outlets; for example, a certain market should have
at least four voices in order to provide adverse sides and alternative perspectives.
In comparison, in the US, for example, more than six independent voices are
required in a certain context and the revision in 2007 specifies at least eight inde-
pendent providers to be retained for permitting merger in the large market or dual

ownership of local television.”

During the consideration of Communication Bill 2012, competition law was

proposed to be the measure of preventing undesirable media consolidation.

** Broadcasting Act 1996 (UK), sch 2, Pt IV.
' Lesley Hitchen, Broadcasting Pluralism and Diversity: A Comparative Study of Policy and Regulation,
p.92.

* Petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,” in
Javnost 17, no.3 (2010), p. 11.

> Antonio Ciaglia, “Pluralism of the System, Pluralism in the System,” in International
Communication Gazette 75, no.4 (2013), p.410.

" Petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,” p.8.
* Adam D Rennhoff and Kenneth C Wilbur, “Local Media Ownership and Viewpoint Diversity in

Local Television News,” (2011) FCC Study on Media Ownership, Federal Communications Commission, p.2.
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However, Lord Puttnam, chair of the Joint Scrutiny Committee, issued that
Competition Commission should not consider only competition but also the poten-
tial of media plurality.”® The compromise led to the amendment of the Enterprise

Act 2002 containing the ‘Public Interest Test’ based on media plurality ground.

Therefore, according to the Communication Act 2003 and the Enterprise Act
2002, most of the fixed limits ownership rules have been abolished. The current
remained restriction subjects to three mechanisms. Taken together, the rules are
intended to protect the public interest by promoting plurality and preventing undue
influence by any certain media owner. First, the National Cross-media Ownership
Rule, or the 20/20 principle, prohibits a newspaper operator with 20 percent interest
or more of the newspapers market share from holding a Channel 3 license or a
stake in a Channel 3 licensee that is greater than 20 percent interest. * The holder
of a Channel 3 license is also prohibited from holding an interest of 20 percent

interest or more in a large national newspaper operator.”

Second, the Disqualified Persons Restrictions prevent certain bodies or per-
sons from holding broadcast licenses to prevent undue influence over broadcasting
services. For example, advertising agencies and political parties are prohibited from
holding any broadcast licenses. Local authorities are disqualified from holding
broadcast licenses except to operate a broadcast service solely to provide infor-
mation on their functions and services within their area. Religious bodies are
prohibited outright from holding licenses for Channel 3, Channel 5, sound broad-

casting and multiplexes.”

Lastly, the Public Interest Test authorizes the government to intervene in a

media merger involving broadcasters or a newspaper enterprise when a plurality

* Joint Committee (House of Lords and Commons), Draft Communications Bill, Vol 1 (Report,
HL 169-1/HC 876-1, 2002).

3 Communication Act 2003 (UK), sch 14, Pt I.

* Ibid.

» Broadcasting Act 1990 (UK), sch 2, Pt Il.
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concern is raised. Thus, now, the key mechanism to control media ownership con-

centration in the UK is the Public Interest Test.

4. The UK Public Interest Test and Factors Concerning Media Plurality

Section 58(2A) to (2C) of the Enterprise Act sets out the Public Interest Test.
The tests will be triggered when the proposed merger meets certain conditions
which are distinct depending on different mediums involved in the merger.* When
the Secretary of State (SOS) suspects that media plurality concern would be raised
by any media merger, it can issue an intervention notice for initial investigation by
The Office of Fair Trading (OFT) for competition aspect, and for initial investigation

by The Office of Communications (Ofcom) for media plurality aspect.

The Enterprise Act 2002 and Communication Act 2003 provide no guidelines
on how to interpret and assess the Public Interest Test. Consequently, it falls under
the considerable discretion of relevant authority which undermines public confi-

dence.” Whereas the Public Interest Test fulfills narrow competition law aspects

 Sections 58(2A) - (2C) of Enterprise Act 2002, The existing media public interest grounds for
referral under section 58 of the Enterprise Act 2002 include:

a) sub-section (2A)(a) & (b): The need for accurate presentation of news and free expression
of opinion in newspapers.

b) sub-section (2B): The need for, to the extent that it is reasonable and practicable, a sufficient
plurality of views in newspapers in each market for newspapers in the UK (or a part of the UK).

) sub-section (2C) (a): The need, in relation to every different audience in the UK (or in a
particular area or locality), for there to be a sufficient plurality of persons with control of the media enter-
prises serving that audience.

d) sub-section (2C) (b): The need for the availability throughout the UK of a wide range of
broadcasting which (taken as a whole) is both of high quality and calculated to appeal to a wide variety
of tastes and interests.

e) sub-section (2C) (c): The need for persons carrying on media enterprises, and for those with
control of such enterprises, to have a genuine commitment to the attainment in relation to broadcasting
of the standards objectives set out in section 319 of the Communications Act 2003.

' Rachael Craufurd Smith, “Is the UK ‘Media Plurality Test’ Fit For Purpose,” July 2011, [online]
Available from : https://cfom.org.uk/2011/07/15/is-the-uk-media-plurality-test-fit-for-purpose/ [27 February
2023]
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with democratic and cultural considerations, the Department for Trade and Industry
(DTI) guidance proposed that intervention should be in exceptional circumstances.*
In the merger case of News Corporation/BskyB in 2009 which relates to a convergent
context that merged different media segments into one market, Ofcom for the first
time set out a measurement framework for plurality and developed new metrics
from a new perspective: in particular, the definition of relevant market and the
method of assessment.”” However, in July 2011, News Corporation withdrew its

proposed undertakings, before withdrawing its bid altogether.

The following describes factors of the ‘Public Interest Test’ regulatory frame-
work in controlling media ownership mergers. Since policy concerns for achieving
pluralism are distinctly complex from country to country depending on their history
and context, instead of comparing specific jurisdiction regime, the following consid-

erations will be taken into account in comparison with the UK framework.
4.1 The Scope of Regulatory Framework

4.1.1 Content Genre

The primary consideration in forming a condition that triggered a media
ownership intervention is the area that should be concerned, especially the genre
of programs. Two controversial regimes are whether the consideration should cover
merely news and current affairs, or expand to all types of content. For the UK,
Ofcom narrows its focus merely on the domestic providers of news and current

affairs and excludes international news services such as CNN.** From Ofcom’s

“ Department for Trade and Industry, “Enterprise Act 2002: Public Interest Intervention in Media
Mergers,” Guidance Document, May 2004, p.5, [online] Available from : https://www.gov.uk/government/
publications/enterprise-act-2002-public-interest-intervention-in-media-mergers [27 February 2023]

* Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, pp.23-30, [online] Available from : https://www.lse.
ac.uk/media-and-communications/assets/documents/research/msc-dissertations/2011/74.pdf [27 February
2023]

“ Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,

Olympics, Media and Sport,” June 2012, p.12, [online] Available from : https://www.ofcom.org.uk/__data/
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perspective, news causes the greatest ‘personal and social importance’ and forms
public opinion which importantly affects the democratic process.” The Netherlands,
like the UK, also applied media ownership regulation only to news and current
affairs as the Dutch Media Authority emphasized that news has the ability directly
to form an opinion and transfer its own agenda to the public which shapes its power

and raises the essential concern of assessment.*

In contrast, some European countries assess media concentration by looking
to content as a whole; Germany, for instance, considers the general audience share
of broadcasting outlets and does not divide data into content genres.”” It should
be noted that only success in possessing a large share of the entertainment market
means having the ability via economic power to form the cultural agenda of the
nation. This leads to another concern that excessive focus on news and current
affairs can decrease the incentive for media entities to provide news and turn to

spin-off this service to strategically avoid extended power control.*®

4.1.2 Relevant Market

Not only the scope of content, but the covered market is also under con-
sideration on whether the regulator should focus solely on the entire combined
market or should concern media concentration in each separate sector, and if so,

which one.

The UK Public Interest Test covers all medium platforms into account:

broadcasting, radio, newspapers, and online news media; since individuals

assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

* Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, p.6, [online] Available from : https://www.ofcom.org.
uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

" Commissariaat Voor De Media, “Mediamonitor: The Dutch Media in 2010,” February 2011, p.86
[online] Available from : https://www.mediamonitor.nl/wp-content/uploads/2013/08/Mediamonitor-The-
Dutch-media-in-20101.pdf [27 February 2023]

" Andrea Czepek and Ulrike Klinger, “Media Pluralism between Market Mechanisms and Control:
The German Divide,” in International Journal of Communication 4, (2010), p.841.

“ Ibid.
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increasingly avail themselves of news from a wide range of media.” However, the
scope of these newspaper and broadcast sectors is inconsistent. For broadcasting,
the conditions are: ‘the need for there to be a sufficient plurality of persons with
control of the media enterprises serving that audience’ and ‘the need for the avail-
ability of a wide range of broadcasting which is both of high quality and calculated
to appeal to a wide variety of tastes and interests’.”® The criteria include structural
plurality, content diversity, quality of content, and commitment to meet content
standards set out in the Commmunications Act. Meanwhile, the conditions for news-
paper are: ‘accurate presentation of news’, ‘free expression of opinion’, and ‘a
sufficient plurality of views in newspapers in each market’.” This regards the quality
of content, freedom of expression, and content diversity. While the concern of
ownership is identified in broadcasting, it is not clearly specified in regard to the
press but leaving to further explanation in Explanatory Note Communication Act
2003.” It is not apparent why they are different, but this causes an unsuitable and
insufficient basis for considering newspapers and broadcasting as media markets

and services convergence.

With the convergence of media platforms, the platform neutrality notion
persuades us to not differentiate services due to the mode of transmission. While
the Netherlands has no media restriction on specific sectors, many other countries
have ownership rules imposing on sub-markets. This is because of the recognition
that each type of platform (audio, text, and sounds) has its own presentational style

and serves a different set of information.” Therefore, the scene in which one sector

* Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, p.25, [online] Available from : https://www.ofcom.org.
uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

% Section 58 (2C) of Enterprise Act 2002

°! Section 58 (2A) - (2B) of Enterprise Act 2002

%2 “New subsection (2B) specifies...and for there to be a variety of outlets and publications in
which they can be expressed.” (Communication Act 2003, Explanatory Note (The Stationery Office 2003)
para 800).

> Co-ordinating Committee for Media Reform, “The Media and the Public Interest,” Preliminary
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is exclusively dominated by a few players is still a crucial concern since it cannot

be balanced or replaced by plurality in other outlets.

The current Public Interest Test is restrictedly able to regulate services with
licenses (not fully reach to online providers) and online intermediaries are failed to
recognize. With the increasing significance of the Internet as an influencing media
platform, solely focusing on traditional media is inadequate. Online outlet should
be counted in plurality regulation. Online media platform does not comprise of
only content aggregators, but also search engines and social networks. Though
these services do not play editorial role, it has power to form opinion through the

distribution of content to audience.™

Noteworthy, the Ofcom’s report 2021 recommended that the existing Media
Public Interest Test framework should broaden its scope to ‘news creators’ which
replace newspapers and broadcasters. > The purpose is to reflect how audience
access and consume news at the present and to address the range of media plu-
rality concerns that might have from mergers or acquisitions involving media
enterprises other than broadcasters and print newspapers. The term should be
broad enough to encompass all entities, irrespective of platform, who have editorial
control over the creation and publishing of news materials by journalists, i.e., online

news providers.”

Briefing Paper, November 2011, p.5, [online] Available from : https://www.mediareform.org.uk/wp-content/
uploads/2015/11/The_Media_and_The_ Public_Interest-Plurality Briefing Paper.pdf [27 February 2023]

> Lord Justice Leveson, “An Inquiry into the Culture, Practices and Ethics of the Press: Report
Volume lII,” The Stationary Office, November 2012, p.1464, [online] Available from : https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attachment_data/file/270942/0780_iii.pdf [27 February
2023]

> Ofcom, “The Future of Media Plurality in the UK: Ofcom’s Report to the Secretary of State on
the Media Ownership Rules and Our Next Steps on Media Plurality,” November 2021, p.2, [online] Available
from : https://www.ofcom.org.uk/__data/assets/pdf file/0019/228124/statement-future-of-media-plurality.
pdf [27 February 2023]

> Ibid. p.26-27
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Regarding online news providers, Ofcom indicated that this would include
online-only news providers, online versions of existing print sources, and wholesale
news providers and magazines with a focus on news or current affairs. However,
online intermediaries (such as Facebook or Twitter) are not certain to fall within the
scope of this new term since a transaction of an online intermediary to acquire a
large newspaper or significant broadcaster would probably be a current ‘relevant
merger’ for the Secretary of State to intervene on public interest grounds.”” Ofcom
noted that any further changes to the Media Public Interest Test to bring online
intermediaries within the scope are now under study and consideration in media

ownership rules reviews.”
4.1.3 The Condition to Trigger Media Ownership Intervention

The Public Interest Test covers only mergers and excludes other forms of
expanding market power. In other words, the test can only be triggered when a
merger or acquisition occurs but it does not include other types of market devel-
opment such as organic growth.” Historically, plurality concerns take place when
a merger occurs or a license changes hands, and it is appropriate to regulate at that
point. The concern is that ‘organic growth’ control can cause a reduction of com-
petitive incentives which is undesired in a competitive marketplace. Besides, the
issue of remedy when company growth exceeds specified lines is problematic. In
some situations, market share does not increase because of gaining company growth
but due to other players losing and being out of the market. In a merger or acqui-
sition case, a remedy can be applied by ceasing the transaction but this cannot be

used in a normal organic growth case. However, Ofcom regards this inadequacy and

" lbid.

% Ofcom, “Media Plurality and Online News,” Discussion Document, November 2022, p.56-57
[online] Available from : https://www.ofcom.org.uk/__data/assets/pdf file/0030/247548/discussion-me-
dia-plurality.pdf [27 February 2023]

* Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
Olympics, Media and Sport,” June 2012, p.2, [online] Available from : https://www.ofcom.org.uk/__data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]
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recommends that ‘organic growth’ should be included when monitoring the threat

of media plurality.*

Canada, in contrast, adopted organic growth cap limit on 45 percent national
audience share for television in 2008.°* However, Canadian Radio-television and
Telecommunications Commission (CRTC), Canada’s regulator, states that the rule
will be restrictively applied when acquisition may establish a dominant position in
the market, not when share rises due to normal competition or providing new ser-
vice.” This illustrates the difficulty to set a limit to normal growth. Though only
imposing ownership restrictions on mergers is not sufficient and the regulatory
framework should cover organic growth, the above concerns should be taken into

account.

4.2 Methodology of Measurement

The key question is how to evaluate media plurality in the market. It is
complicated to assess influence; simply counting the number of media providers
is not sufficient to illustrate power concentration. The main problem is that there
is no single standard for monitoring plurality across media platforms. Each sector
has its own specific metric and the online news sector has no own measuring stan-
dard. This can be seen from an attempt by the European Commission to develop
the ‘Media Pluralism Monitor’ containing more than 160 indicators; however, no

member states are likely to adopt it.*®

% Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, p.15, [online] Available from : https://www.ofcom.org.
uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

' Media Reform Coalition, “The Elephant Next Door: A Survey of International Media Ownership
Regulations,” 2013, p.5, [online] Available from : http://www.mediareform.org.uk/wp-content/
uploads/2013/02/The-Elephant-Next-Door.pdf [27 February 2023]

% Canadian Radio-television and Telecommunications Commission, Regulatory Policy: Diversity
of Voices, Broadcasting Public Notice CRTC 2008, para 84.

® K.U.Leuven Et al,, “Independent Study on Indicators for Media Pluralism in the Member States
- Towards a Risk-Based Approach,”April 2009, Prepared for the European Commission Directorate-General
Information Society and Media SMART 007A 2007-0002; Centre for Media Pluralism and Media Freedom,
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4.2.1 Commmon Indicators

Measurement can be considered on both sides: the supply side from pro-
viders and the demand side from consumers. The most common form of supply-side
indicator is ‘revenue’. While measurement from the supply side benefits in being
straightforward to the weight of each company’s power and size in a market, its
flaw is the lack of pictures of its real influence reaching the audience. Conversely,
the consumer side approach can represent media impact over public opinion, but
it requires a metrical summary of many aspects such as usage, trust, engagement,
and influence. The demand side indicators are such as audience share, share of

reference, audience reach, and time-exposure share.*

Table 1: the advantages and disadvantages of some of the various metrics
of measurement that have been used, or proposed, in various European

countries.®

1. Revenue shares:
Indicates what propor-
tion of revenues a media
company holds within a
specific media market

- Revenue data easy to
gather and compare

- Focus on owners at the
‘whole level’

- Poor indicator of influ-
ence: media companies
can have high revenues
due to particular
income sources (such as

E.c. Italy subscription) but reach
only a small percentage

of the audience

“Monitoring Media Pluralism in the Digital Era: Application of the Media Pluralism Monitor in the European
Union, Albania, Montenegro, the Republic of North Macedonia, Serbia and Turkey in the Year 2021,” 2022,
[online] Available from : https://cadmus.eui.eu/bitstream/handle/1814/74712/MPM2022-EN-N.pdf?se-
quence=1&isAllowed=y&fbclid=IwAR3hwSiTdvkNsXepWDbDR-O0pHO5VNkOmM 1fOyMD2VhGgkmSd-
div3g-AMcPk [27 February 2023]

% Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
Olympics, Media and Sport,” June 2012, p.21, [online] Available from : https://www.ofcom.org.uk/__data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

® Rachael Craufurd Smith et.al.,, “Regulating Media Plurality and Media Power in the 21st
Century,”p.11.
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2. Standard industry indi-

cators for ‘audience’
shares in each media
sector (i.e. shares of TV
views/ newspapers read-
ers/ radio listeners/
Internet users):
Indicate what proportion
of the total of the users
select a particular media
item E.g. German,
France, Belgium

Pros

- Long-standing and
increasingly reliable
metric for television,
radio and newspapers

- Can be easily used for

particular media content

(e.g. for television news

program only)

Focus on the consumer

side

U 41 atudt 3 : wgadnneu 2566

Cons

- Poor indicators of influ-
ence: do not take into
account the time spent
accessing a particular
media item, thus provid-
ing eventually misleading
results
Difficult to combine dif-
ferent indicators
developed for each
media sector in one
cross-media indicator
- No standard industry
measures for share of
Internet users

3. Audience reach:
Indicate how widespread
exposure to a particular
source is across users
e.g. France

- Show how many con-
sumers a media outlet is
able to reach, thus pro-
viding the ‘penetration
rate’ of a media outlet
with in the entire
audience

Focus on the consum-
er’s side

Reaching many people
means having potential
influence, but not nec-
essarily real influence
(e.g. a TV program can
be watched by many
people, but only for a
short time)

- Must be combined with
multi-sourcing: the more
sources are used by a
consumer, the less is
the influence if a single
source.
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4. Share of reference:
Indicate how many times
a news provider is cited
by consumers as a regu-
lar source of news or
current affairs. The share
is obtained by calculat-
ing the proportion of
references a news pro-
vider receives within the
total number of refer-
ences provided by
consumers e.g. UK

Pros

- Considers the loyalty
factor, focusing on the
regularity of exposure

- Overcomes all the meth-
odological problems
related to the different
nature of each media
platform

- Focuses on the consum-
ers’ side

Vol. 41 Issue 3 : November 2023

Cons

- No simple correlation
between regular accessed
influence: a source
accessed infrequently
but for extended peri-
ods could be more
influence than sources
accessed regularly but
for short durations

- Does not sufficiently
take into account the
relative importance
attached to different
media outlets Suitable
for news content, but
more difficult to apply
to media content in
general

5. Share of time exposure:
Indicates the proportion
of time spent by con-
sumers on each media
content provider e.g.
Netherlands, UK

- Best proxy for media
influence, assuming that
time spent on a media
outlet correlates with
influence

- New tech may offer
more detailed time-
based metrics

- Focuses on the con-
sumer side

- Relies on an equal
impact assumption,
implying that one minute
of news consumption
has the same impact
across all media

Not easy to calculate
the time spent reading
newspapers or listening
to radio
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As described in the Table above, there is no perfect indicator; therefore,
more than one metric should be used. To complete the picture of media plurality,
two outcomes are sought: diversity of views and control of excessive power.*® To
measure the diversity of views, not only the proliferation of voices but also the
variety of voices consumed should be concerned. To assess excessive power, rev-
enue share is appropriate to measure the financial capacity of entities and share of
time exposure should adopt for measurement of the consumer side. Other assess-
ments such as audience reach and audience share should also be contributed to

a better understanding of media influence figures.

For the UK Public Interest Test, Ofcom, in the merger case of News
Corporation/BskyB, refers to ‘cross-media audience research’ (CMAR) and constructs
four main indicators: audience reach, time-based consumption, specified main

source, and share of references.
(1) Audience Reach

Audience reach can be defined as ‘the percentage of the total audience
which is exposed to a specific news provider’. In other words, it shows the amount
of audience that each provider reaches to. Ofcom develops the measure of
cross-media reach metric based on the ‘regular use’ of specific sources from CMAR
survey data.” However, this metric is unreliable since the thresholds for ‘regular
use’ included in the reach data have a too low link to media influence such as
seven-day-a-week viewer of television and once-a-week daily newspaper reader
being counted as a ‘regular use’ and have no distinction.®® Behavior of consumers

using multi-sourcing media providers also makes this metric not precise.

® | ord Justice Leveson, “An Inquiry into the Culture, Practices and Ethics of the Press: Report
Volume III,” The Stationary Office, November 2012, p.1461.

%" Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, pp.27-28, [online] Available from : https://www.ofcom.
org.uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

% Communications Management Inc, “Measuring Across Media: Key Issue in the United Kingdom’,
Research Note, November 2011, p.6-7, [online] Available from : http://media-cmi.com/downloads/CMI_

Research_Note UK Media 100411 111711.pdf [27 February 2023]
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(2) Time-based Consumption

Time-based consumption directly analyzes individual audience spending
time-consuming content across different providers. It shows the overview of each
provider’s influent weight in the average individual’s public sphere.” This indicator
has two flaws. First, different medium uses different measurements which cannot
be compared to each other. Second, each medium has a different impact, one-min-
ute consumption from watching television and from reading a newspaper does not
cause an equal effect. However, this metric relies on the assumption of the same

impact across all media.
(3) Specified Main Source

Main source specifies the media provider that audience considers to be their
main source. Instead of referring to regular use of media, obtained data is based on
consumers quoting their main source. This approach assesses influence from a
subjective aspect. Whereas ‘main source’ can be interpreted divergently, only one
source is allowed to be specified and the relative importance of other various used
sources is ignored.” The relationship between media and audience is not simply to
be embodied by indicating merely a single source. Thus, the diversity importance
of each source should be differentiated. All sources which individuals consider to
be important should be identified and should be classified due to a scale of influ-

ence such as ranging from less influential to very influential.”"
(4) Share of Reference

Ofcom creates a share of reference approach calculated by consumer survey

which involved respondents who were asked to list which sources they used.”

% Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, pp.26-27.

" Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p. 35.

" Davine Morisi, “Response to Ofcom Consultation on Measuring Media Plurality,” 2012, [online]
Available from : http://stakeholders.ofcom.org.uk/binaries/consultations/measuring-plurality/responses/
davide-morisi.pdf [27 February 2023]

2 Ofcom, “News Consumption in the UK,” June 2012, p.14, [online] Available from : https://
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The survey includes both regular uses and which of these uses are regarded as their
‘main source’. The data, is then, weighted and summed to constitute the total
number of overall references to be the basis for market proportion attributed to
each provider across all platforms. The advantage of this indicator is that it empha-
sizes influence rather than market power. It also does not have problems with

different indicators from different sectors and equal influence assumptions.”

However, the relationship between regular access and influence is problem-
atic. A source that has a long period of consumption though not regularly may have
more influence than a source which frequently accessed but for a short time.™ With
the very particular method of analysis, it may not be an appropriate framework
since the measure should be clear for all parties to see the line. By using the main
source, it cannot simply overcome the problem of weighting different media impacts
on public opinion, in particular, no distinction is made between those who read

and watch seven days a week as audience reach.”

In 2015, by consulting with the industry on the plurality measurement
framework, Ofcom established a new framework for assessing media plurality. The
measurement framework consists of three categories of quantitative metrics as well
as qualitative or more contextual factors. The quantitative measures illustrate the
availability of news sources, the consumption of these sources and provide proxies
to help assess the impact, or influence, that these sources may have. Quantitative

metrics are organized into three areas’™:

www.ofcom.org.uk/__data/assets/pdf file/0018/55602/annexd.pdf [27 February 2023]

™ Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, p.28.

™ Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

™ Media Reform Coalition, “The Elephant in the Room: A Survey of Media Ownership and Plurality
in the United Kingdom,” April 2014, pp.19-20, [online] Available from : https://www.mediareform.org.uk/
wp-content/uploads/2014/04/ElephantintheroomFinalfinal.pdf [27 February 2023]

s Ofcom, “Measurement Framework for Media Plurality: Ofcom’s Advice to the Secretary of

State for Culture, Media and Sport,” November 2015, p.2-3.

165



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

(1) Availability: The number of different news sources available on each
media platform and across all media is a relevant aspect of media plurality.
Understanding the number of media providers gives a picture of the number of
news sources that people can exploit. However, this metric does not measure how
widely those sources are used. As such, availability metrics offer limited insight in

isolation.

(2) Consumption: Ofcom measures consumption on television, radio,
printed newspapers and online media using industry data for each platform. In
particular, Ofcom examines cross-platform audience reach (the number of people
using different news sources), and cross-platform share of consumption (how many
people use different news sources) by using their invented ‘share of reference’

metric.

(3) Impact: Availability and Consumption metrics indicate what news
sources are available and how much they are being used, but not how much impact
these sources are having on audiences. While measuring the impact and influence
of news sources on people’s attitudes is inherently complex, the proxy measure-
ment for impact plays an important part in any plurality assessment. To assess
media impact, Ofcom uses an individual’s assessment of the importance of a par-
ticular item of news, its impartiality, reliability, trustworthiness, and the extent to
which a news source helps a particular individual to make up their mind about

issues in the news.

Furthermore, there are also aspects of the market that cannot be measured
quantitatively at all. Thus, Ofcom considers relevant qualitative factors as an integral
part of measuring plurality. These factors will vary depending on the transaction
which is different between news sources and the organizations that produce them.
The examples of relevant factors include, but are not limited to internal plurality,
funding models, editorial policy, impartiality requirements, market trends, and future

market developments.” For example, in the proposed acquisition of Sky plc by 21st

™ bid.
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Century Fox case in 2017, Ofcom considered that there is a risk that the acquisition
could weaken the editorial independence of Sky News and so the Murdoch Family
Trust would have a greater effect on the influence over public opinion. Also, the
transaction may increase the influence of the Murdoch Family Trust over the polit-
ical process. Therefore, Ofcom considers that the acquisition raises public interest
concerns arising from the risk that the Murdoch Family Trust will exert greater

influence over the news agenda and the political process.”
4.2.2 Multi-sourcing and Weighting System

Multi-sourcing is the average number of sources regularly used by an indi-
vidual. The greater number of sources the audience consumes, the less influence
a single outlet has on individuals. In an abundance of information environment, the
impact of multi-sourcing consumption on the public sphere and media plurality

should be analyzed for a better understanding of media influence.

The assessment of media plurality within a cross-media environment is not
straightforward as in a submarket but is much more complex. Even if the indicator
can be set and the measurement of multi-sourcing media can be found, another
problem is how to weigh the influence of each media. This is because there are
concerns that different media has a different degree of influence attached to an
individual’s public sphere.” In particular, certain time spent on television may not
have the same impact as equivalent exposure spending on newspapers. Though
the information presented in both images and sound is widely considered to be
more influential than data presented by letter, there is no standard measurement

of comparison.

® Ofcom, “Public Interest Test for the Proposed Acquisition of Sky plc by 21st Century Fox:
Ofcom’s Report to the Secretary of State,” June 2017, p.3, [online] Available from : https://www.ofcom.
org.uk/__data/assets/pdf file/0012/103620/public-interest-test-report.pdf [27 February 2023]

 Media Reform Coalition, “The Elephant in the Room: A Survey of Media Ownership and Plurality
in the United Kingdom,” April 2014, p.23.
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Ofcom’s indicators for UK Public Interest Test have no weighting system.
The approach is based on the assumption that public opinion is influenced equally
by every media platform.”” Consequently, the metric does not consider each
medium having a different weight of impact. The attempt to achieve this sophisti-
cated approach in weighting influence of each outlet can be seen in the US and

Germany.

In the US, the Hirschmann-Herfindahl Index (HHI) as part of the ‘Diversity
Index’ has been generated by the Federal Communications Commission (FCC). It
derived from concentration measurement in competition regime calculated in terms
of share of revenue and was developed to be the metric for media merger consid-
ering different terms such as share of time exposure.” It expresses the sum of the
squares of the percentage market shares of all participants. Its range is between
10,000 points substituted monopoly scenes and 0 referred to many players with
small market share. The market will be considered as less concentration when the
HHI point is below 1000 and will be determined as high concentration if the HHI is
over 1800 points. Weighting various media outlets have been used in the index
based on the importance of each medium on audience consumption. This indicator
is distinct from the share of reference of the UK in two points: it uses regular sources
instead of a single main source in calculating the weight; and it considers the effect
of different media platforms on both the audience side and among inter-media.”
The HHI can be criticized that its key problem in achieving plurality is the disregard

for the number of voices in a market.*’

¥ Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, p.29.

' Department of Justice of the United States, ‘Horizontal Merger Guidelines (08/19/2010),’
[online] Available from : https://www.justice.gov/atr/herfindahl-hirschman-index [27 February 2023]

# Philip M Napoli and Nancy Gillis, “Media Ownership and Diversity Assessment,” in Media
Ownership: Research and Regulation, ed. Ronald E Rice, (Hampton Press, 2008), p.309.

¥ Eli M Noam, ‘Are the American Media Becoming More Concentrated?’ in Media Ownership:

Research and Regulation, ed. Ronald E Rice, (Hampton Press, 2008), p.149.
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In Germany, the German Communication Authority, KEK, generated a new
weighting system to assess media influence in 2006.** The system considered the
influence of each media and attempted to determine the equivalent share of dif-
ferent media platforms by converting press, radio, and online outlets into TV
audience share. Unfortunately, the approach is too complicated to explore here in
depth. This system was devised from the KEK review of the endeavor to take over
Pro7/Satl Media AG, Germany’s biggest private television company, by the Axel
Springer publishing group. KEK exercised 2/3 weighting to change 26 percent of
Springer’s daily print market share to 17 percent of television market share and
combined with Pro7/Sat1’s market share to assess media concentration.”” Besides,
other Springer’s interests such as holding in program guides, magazines, radio, and
the Internet were considered by different conversion ratios.* However, the validity

and manageability of the approach are under criticized.”’

4.3 Form and Intervention Process
4.3.1 Fixed Lines or Discretion Thresholds

Not only means of media plurality measurement that is various, but the
form of intervention process after reaching the triggered line is also controversial,
in particular, the degree of discretion power of the decision maker. Whereas discre-
tion leads to wide consideration, it causes uncertainty for participants.” In forming

an ownership regulatory framework, the balance between citizen and industry

¥ petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,” in
Javnost 17, no.3 (2010) p. 15.

¥ Andrea Czepek and Ulrike Klinger, “Media Pluralism between Market Mechanisms and Control:
The German Divide,” p.820.

¥ Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

* Natascha Just, “Measuring Media Concentration and Diversity: New Approaches in Europe and
the USA,” in Media, Culture & Society 31, No. 1 (2009), p.97.

% Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United

Kingdom: Policy Choices and Regulatory Challenges,” p.35.
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interests and regulatory sophistication to examine all aspects have to be concerned.
Therefore, the rules have to be clear and predictable as well as sufficiently

practical.
(1) Fixed Lines

Fixed lines set specific limits or ceilings that ownership concentration can
reach. It can be divided into two layers; the clear lines itself and fixed prohibition.
Unlike the UK Public Interest Test which provides a wide range of assessments, the
clear lines precisely specify the indicators by, for example, referring to various met-
rics mentioned. For instance, Italy’s media ownership restriction and the ‘clear bright
lines” which has been used in the US until recently provides obvious limit in the
legislation.” This does not mean that contextual factors cannot be taken into
account. For example, the US clear bright lines have the flexibility to suitably
respond to a particular circumstance. On the other hand, fixed prohibition places
a strict ceiling such as prohibiting holding more than 20 percent of the SIC’s total
income in Italy.” The advantage of fixed lines is the certainty from limiting discretion:
on the citizen and industry side, it is understandable and predictable; on the reg-
ulator side, it reduces political influence.”* However, it disregards other qualitative

and quantitative factors affecting media plurality.”
(2) Discretion Thresholds

Another approach is to set triggered thresholds for allowing the regulator to
in-depth consider whether the proposed situation threatens diversity or address
alternative safeguards before intervention.” These thresholds offer a chance for

media entities to convince regulators that media plurality does not really be

¥ Ibid, p.56.

* Ibid.

' lbid, p.35.

?2 Philip M Napoli and Nancy Gillis, “Media Ownership and the Diversity Index: Outlining a Social
Science Research Agenda,” McGannon Center Working Paper Series, Paper 5, (2008), p.8.

” Lesley Hitchens, “Media Regulatory Frameworks in the Age of Broadband: Securing Diversity,”

in Journal of Information Policy 1, (2011), p.217.
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threatened or the proposed action actually benefits the media market. Though the
activities triggered intervention cause a negative impact on media plurality, media
companies can propose counterbalanced remedies such as independent directors
and increasing additional nonmainstream content.” The thresholds can be exceeded

if only the advantages to the public interest can be presented.

Compared to the UK Public Interest Test, the FCC rule has three prominent
points.” First, it places positive and negative presumptions on the impact of a
merger on public interest, for example, the merger of non-top four television com-
panies and at least eight players remaining in the market are presumed that do not
threaten media plurality.” The negative presumption puts the burden on the media
company to show clear and convincing evidence that the merger will have positive
outcomes such as increasing diversity or competition in the market.”” Second, there
are automatic reverses of negative presumption, with limited circumstances, such
as the taken over firm economically failed.” Third, there are specified factors that
will be considered to rebut those presumptions such as editorial independence,

the financial state of the firms, and the level of concentration in the market.”

The discretion thresholds, as with fixed lines, have two sides of a coin:
advantages and drawbacks. While the approach is flexible to deal with the change
of new technology and dynamic situation, it causes unpredictability and concerns
about political influence in both the process of considering the threat to media

plurality and negotiation of remedy.'” Besides, in practice, discretion opens to

™ lbid.

* Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

" FCC, Report and Order and Third Further Notice of Proposed Rulemaking, 23 FCCR 5922, 2008
WL 612180, 18 December 2007.

7 lbid.

% lbid.

” lbid.

1% Council of Europe, “Media Diversity in Europe,” Media Division, Directorate General of Human
Rights, December 2002, p.15-16 [Online] Available from : https://rm.coe.int/1680483b2c [27 February 2023]
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greater scope for other benefits, especially economic interest. Thus, large media
entities take advantage of their resource to propose convincing evidence supporting
this interest which is less difficult compared to societal organizations to show infor-

" Whereas multifaceted

mation about the negative impact on media plurality.
consideration may lead to more targeted and better decisions, it depends on the
accurate form of measurement and it is complex, time-consuming, and pricey. The

effectiveness of the proposed remedy can also be criticized.

The Media plurality measurement system has to compromise between
certainty and responsiveness. Thus, the Co-ordinating Committee for Media Reform
(CCMR) proposes to set two lines: the lower lines use discretion thresholds triggered
when reaching specified indicators referred to metrics such as share of time expo-

102

sure; and the upper lines use fixed lines that cannot be superseded.™ The periodical

assessment can also be combined to strengthen discretion thresholds.
4.3.2 Periodical Assessment

Apart from fixed lines and discretion thresholds, Ofcom proposed a period-
ical assessment that automatically reviews the level of media concentration in a
certain market at a certain specified time.'” The Dutch Media Authority, for example,
also recommended conducting a survey about media influence on an annual basis.'”
However, Ofcom suggested the gap of review at every four or five years to avoid

incessant cycle problem.'” Time-based trigger is better than discretion thresholds

101

Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

1% Co-ordinating Committee for Media Reform, “The Media and the Public Interest,” Preliminary
Briefing Paper, November 2011, p.11 [online] Available from : https://www.mediareform.org.uk/wp-content/
uploads/2015/11/The_Media_and The Public_Interest-Plurality Briefing Paper.pdf [27 February 2023]

1 Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
Olympics, Media and Sport,” June 2012, p.2 [online] Available from : https://www.ofcom.org.uk/__data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

%" Commissariaat Voor De Media, “Mediamonitor: The Dutch Media in 2010,” February 2011
[online] Available from : https://www.mediamonitor.nl/wp-content/uploads/2013/08/Mediamonitor-The-
Dutch-media-in-20101.pdf [27 February 2023]

1% Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
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in terms of simplicity, transparency and certainty. Besides, this regular monitoring
is useful to ameliorate the problem of discretion thresholds mentioned above. This
approach is endorsed by the Lords Select Committee on Communications to be

the additional assessment of the existing Public Interest Test.'”

5. Conclusion and Recommendations

The research found that media plurality is a fundamental concern in regu-
lating media ownership. The media sector is a distinguished sector in which
competition law is not sufficient to prevent media ownership concentration.
Competition law is concerned about the market power of the companies; whilst
media plurality is concerned about the media power of media entities on the dis-
tortion of people’s perception of the world. These two powers are not the same
thing. The concentration of media can lead to a concentration of power which has
a great negative social impact. To control the concentration of media ownership

and undue power, specific regulation is essential to enhance media plurality.

Media plurality is a concept which ensures that the public can access and
consume a wide range of viewpoints and prevents too much influence over the
political process by any media owner. One aspect of media plurality is external
plurality which relates to the diversity of media ownership and media outlets. Even
in the digital age, the importance of media plurality has been recognized in the UK,
the EU, and other countries. Although each jurisdiction adopts different criteria of
media ownership rules, they share many overlapping objectives. Media ownership
regulation can be in various forms such as limiting the number of licenses held by
the same entity, imposing ceilings of audience shares, preventing quantitative
thresholds concentration, and disqualifying categories of entities from controlling

media. To restrict media concentration, there is no single measurement or factor

Olympics, Media and Sport,” June 2012, p.2 [online] Available from : https://www.ofcom.org.uk/__data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

' Media Reform Coalition, “The Elephant in the Room: A Survey of Media Ownership and
Plurality in the United Kingdom,” p.3.
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for an accurate evaluation of media market power. In contrast, there are many
complicated factors concerning media plurality and media power concentration
which are distinct from country to country depending on contexts such as public

interest, economy, market size, technology, history and policy.

The proposed suideline of the media ownership regulatory framework is
recommended as a general guideline for any jurisdiction to take into consideration.

They are as follows:

1. The scope of an assessment of media concentration should concern only
news and current affairs. Although the entertainment market has the ability via
economic power to form cultural agenda, the measurement of the whole market

may be complicated and may not reflect media power in political issues.

2. The measurement of media ownership power should include all medium
platforms via cross-media regime and both separate markets should divide the
measurement into specific sub-sectors, i.e., television, radio, newspaper, and online
platform. Moreover, the influence of online intermediaries such as search engines

should be concerned with ownership restriction.

3. More than one metric should be used to assess media influence. Although
the number of different news sources available on each media platform and across
all media gives a picture of the number of news sources that people can exploit,
other quantitative metrics should be combined. For example, revenue share is
appropriate to assess excessive influence from the supply side. Share of time expo-
sure should be applied to measure diversity of voices consumed and to measure
excessive influence from the consumer side. Other assessments such as audience
reach and audience share should also be contributed to a better understanding of
media influence figures. The qualitative metrics such as funding models, editorial
policy, impartiality requirements, political influence, and political divide should be

counted to represent the impact of media sources.
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4. The indicators can be strengthened by implementing a more sophisticated
method to explore the impact of multi-sourcing consumption on the public sphere.
Moreover, different levels of the effect on individuals’ public sphere and among
inter-media of each different media should be weighed and taken into account. It
should be noted that more research on the relation between audience and multi-

media should be provided before adopting a weighting system.

5. Media ownership restriction should set two triggered thresholds. The lower
lines provide discretion thresholds with guidelines for the conditions and levels of
concentration which are regarded problematic: for example, a presumption of a
positive or negative impact of a merger on the public interest, or factors used in
consideration to rebut those presumptions. The upper ceiling uses fixed lines that
cannot be superseded. The periodical assessment can also be an additional assess-
ment to strengthen discretion thresholds. Also, media ownership regulation should
restrictively cover only merger and acquisition transactions, but not include organic

growth in the regulatory framework.
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Abstract

Enforced disappearance, which is a brutal practice that violates a number
of internationally recognized human rights, has long been a serious crime and a
threat to humanity around the world. Originally, this crime often occurred in the
form of secret detention, civil war and internal wars caused by armed conflict,
respectively. The main causes that lead to this crime are the conflict of opinions,
whether in terms of political ideology, protecting or claiming various rights, especially
human rights protection or for concealing evidence or offenses arising from unlawful
acts by unidentified state agents. Target groups of this crime include politicians,
community leaders, labor leaders, human rights defenders and so on.
The international community focuses on solving and eliminating such problems by
creating several specific international instruments on Enforced disappearance.
Thailand recognizes the Importance of this problem and has endeavored to respond
to the provisions to have measures to prevent and protect persons from enforced
disappearances within the country. By enacting the Prevention and Suppression of
Torture and Enforced Disappearance Act 2022, which came into force on February
22, 2023. The definition of enforced disappearance in the said law is based on

international convention wording, which is too broad and there are at least six issues
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that may not be clearly defined enough and cover the context of the offence. After
a comparative study of relevant international laws and other foreign laws, it was
concluded that the definition of such action should be amended to be more com-

prehensive and clearer.

Keywords : Enforced Disappearance, Definition, The Elements of an Offense
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® Citroni & Scovazzi, UNWGEID, Annual Report for 1995, E/CN.4/1996/38, (1996), p.271.

® Philip Linghammar, “Time for Enforced Disappearance to Disappear. A Study of the
International Legal Instruments Addressing Enforced Disappearance.” (2 Term Paper Human Rights
Studies Autumn 2008, 2009) [Online] Available from : https://www.lunduniversity.lu.se/lup/publica-
tion/1316380 [20 January 2021], p.15 - 16.
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2.2.1 AMEINIULINBIANITANUSEYRIRfIUNIsnsEiniuaRagamelaelal
ddasla (UN Working Group on Enforced or Involuntary Disappearance -WGEID)
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T Working Group on Enforced or Involuntary Disappearances, “General Comment on the definition of

enforced disappearance” [Online] Available from : https://www.ohchr.org/Documents/Issues/Disappearances/General
CommentsDisappearances_en.pdf [20 January 2021] Uag General Assembly, “IMPLEMENTATION OF GENERAL
ASSEMBLY RESOLUTION 60/2510F 15 MARCH 2006 ENTITLED “HUMAN RIGHTS COUNCIL” (2007) A/HRC/4/
NGO/93 [Online] Available from : https://digitallibrary.un.org/record/595102?\n=en [20 January 2021], para 26
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® Rodley Nigel S. lag Matt Pollard, “The treatment of prisoners under international law” (Oxford:
Oxford University Press, 2009), p.368.

° United Nations General Assembly, “Report of the Working Group on Enforced or Involuntary
Disappearances” (2011) A/HRC/16/48 [Online] Available from : https://ap.ohchr.org/documents/dpage_e.

aspx?si=A/HRC/16/48 [10 May 2023] , p.11-12.
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2.2.2 ANSNTINITNSATNYUUNBUALENSUYweYY (Committee on Legal
Affairs and Human Rights)

AENsTINBMINsArIneLasAvBuywery Ilvaudulussnuiletuil 19
ffuenou ne. 2508 1 demmsenadfismetiorasounguiinisnssrhiiaulsiignnssyin
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' United Nations, “Report of the Working Group on Enforced or Involuntary Disappearances”
[Online] Available from : https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F 169%2F48%2FAdd.3&Lan
guage= E&DeviceType=Desktop&LangRequested=False [10 May 2023]

" Article 4 of The UN Declaration for the Protection of All Persons from Enforced Disappearance
“1. All acts of enforced disappearance shall be offences under criminal law punishable by appropriate
penalties which shall take into account their extreme seriousness ...”

2 General Assembly, “HUMAN RIGHTS COUNCIL’ IMPLEMENTATION OF GENERAL ASSEMBLY
RESOLUTION 60/251 OF 15 MARCH 2006 ENTITLED” [Online] Available from : https://www2.ohchr.org/
english/bodies/hrcouncil/docs/a.res.60.251 en.pdf [30 June 2022] ,p.11-12.

" Committee on Legal Affairs and Human Rights,” Enforced disappearance” Report (Doc. 10679)
[Online] Available from : https://assembly.coe.int/nw/xmU/XRef/X2H-Xref-ViewPDF.asp?fileid=11021&ang=EN
[28 April 2022]
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2.2.3 AITNTIUNISANTUYWEYULUIENUTE V1916 (United Nations
Commission on Human Rights %38 UNCHR)
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' Article 1 of The UN Declaration for the Protection of All Persons from Enforced Disappearance

“1. ... 2. Any act of enforced disappearance places the persons subjected thereto outside the protection
of the law and inflicts severe suffering on them and their families. It constitutes a violation of the rules of
international law guaranteeing, inter alia, the right to recognition as a person before the law, the right to
liberty and security of the person and the right not to be subjected to torture and other cruel, inhuman

or degrading treatment or punishment. It also violates or constitutes a grave threat to the right to life.”
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(The Committee on Enforced Disappearances: CED) iﬂﬂﬁiﬂizﬁﬂiﬁqﬂﬂaqmw’laLﬁu
ANURAsBLlasIunInIETANindinsUnUaveanssuwasNeguasggnilvigaymviey
wazdornaasedilinszdnedn uazlifidduwiomuuzihvemhsnuvesgle q Avzunly
ganuveussdluzesnsnssylviuaragymels naenauliiivediiamenguinglad
ahunldiugemsnseyihlivaragamels Wnegnsevhanuiinagliladniusslewila 4
INNYMNEUIIMENITIUNTRNINTNTHEITU wazaglifidnsiiay NNy visonseniiu
a A o aa A ¥ U o v 17
Mawnagtaniiluadnnetdesiunisnssiviyanagaymie
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naneonll FiereviliiAsanuinulunsinungumnelumaiuiinisihyanasen
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' United Nations Economic and Social Council, “Civil and Political Rights, Including Questions
of: Disappearances and Summary Executions” [Online] Available from : https://digitallibrary.un.org/
record/459055?In=en [8 June 2021]

' United Nations,“Report of the Intersessional Open-ended Working Group to elaborate a draft
legally binding normative instrument for the protection of all persons from enforced disappearance”,
[Online] Available from : https://ap.ohchr.org/documents/dpage_e.aspx?si=E/CN.4/2005/66 [10 May 2023],
p.6.

" Ibid, p.35.

'® United Nations, “Report of the Intersessional Open-ended Working Group to elaborate a draft

legally binding normative instrument for the protection of all persons from enforced disappearance
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sgla”

224 aﬁ’wq%’gam%aaamqkﬂ (The Parliamentary Assembly of the
Council of Europe, PACE)

asvnsganwesaniglsuldlirnuiiuideTui 9 funau 2012 Tuseauvesnns
NITUBMTNYUIBUaLaANSUYweYU (report of the Committee on Legal Affairs and
Human Rights) T1AasTlazuluddenmesnmanssyiliyanagamelisuiegnszsyemiu
Aniililvszuasfvuassdusznouiifunmssnlubewosanulivhe wagasimun
FodrinluFeansdslnunssy wasnawaznmsAuiudu o uasviliunsiunatnasives
AENTIINTITEN1SNSEYiUARAGEYYe (The Committee on Enforced Disappearances:
CED) e

2.3 NYUNBVBIUTENAAIG 9

2.3.1 Uszmafinmualinisnsevinliyaragayvnauanuiinludssuanguung
210
2.3.1.1 UszmeelSaiAe (France)

UszinerSueainualinnuiinlunisnssyihliyaaagavneiuanuinengy tne

Chairperson-Rapporteur: Mr. Bernard Kessedjian (France)” [Online] Available from : https://undocs.org/
Home/Mobile?FinalSymbol=E%2FCN.4%2F2005%2F66&Language=E&DeviceType=Desktop&
LangRequested=False [24 April 2022]

¥ Ibid, p.8-9.

** The Parliamentary Assembly of the Council of Europe, PACE, “Resolution 1868 (2012) Final
version” (2012) [Online] Available from : https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?-
fileid=18076&\ang=EN [24 April 2022] , para. 6.2
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wemnidunsdlnellsduanufingui dfueaduussmadlildmmuandninust
Wudgaiulu ICPPED wiviundennnediusTsuyynelsdvmiemananseninausena
A.A. 1998 Imaﬂizmaﬂgwmaawm%ﬂma (Code pénal)” ﬁ’igzjﬁmmﬁmgmﬁmummﬁ

¥
v A

212-1 D9 1A51 212-37 Ieediansydnunadl

<

1991 212-1 “n1sduld meviiliduma viemsusemsTinildnseviasedn
Duszuuiarnianns msdnmdiyaaradudmaliinnsmeaiugy Nsvsuu wiens
nsgyimgailnadeliiyuesssy feusagdlanenindes ndnusvgy Wendviouss
Fundounisman uazsudlefulunisumanununssuiudiesefulszvnsdady
walles Tnwneogyilvidnannaendie...”

?' Code pénal (mwh”'ma) [Online] Available from : https://codes.droit.org/PDF/Code%20
p%C3%A9nal.pdf , Penal Code (Mw184ngw) [Online] Available from : https://www.equalrightstrust.org/
ertdocumentbank/french_penal code 33.pdf [14 April 2023]

# ARTICLE 212-1 to ARTICLE 212-3 of France Code pénal

FORCED DISAPPEARANCE

ARTICLE 212-1 Deportation, enslavement or the massive and systematic practice of summary
executions, abduction of persons followed by their disappearance, of torture or inhuman acts, inspired by
political, philosophical, racial or religious motives, and organised in pursuit of a concerted plan against a
section of a civil population are punished by criminalimprisonment for life.

The first two paragraphs of article 132-23 governing the safety period are applicable to felonies
provided for by the present article.

ARTICLE 212-2 Where they are committed during war time in execution of a concerted plan
against persons fighting the ideological system in the name of which are perpetrated crimes against human-
ity, the actions referred to under article 212-1 are punished by criminal imprisonment for life.

The first two paragraphs of article 132-23 governing the safety period are applicable to felonies
set out under the present article.

ARTICLE 212-3 Participation in a group formed or in an agreement established with a view to
the preparation, as demonstrated by one or more material actions, of any of the felonies defined by articles
211-1, 212-1 and 212-2 is punished by criminal imprisonment for life.

The first two paragraphs of article 132-23 governing the safety period are applicable to the

felony set out under the present article.
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2.3.1.2 UszwmAas1sausgiamunan (Guatemala)

Usgimaansisassimuiandudssimaiidinuandninasiluizosusigals
TumsnsghanuinlilungmnedadunmsdygAiuduueniviionnesdusznouiirivun
Ty ICPPED wazmasgsssuyayimnanlénamanEesnstueiganuvesniinisnszsils
yaragymeline lneuszananguingen1vea1snsasgiamunan (CODIGO PENAL DE
GUATEMALA; The Guatemalan Criminal Code) gnas1auludl a.a. 1974 Taglutui
14 nsnie A.A. 1995 IeinsUsymansgssngquinmatiuil 48-1995 svualiniansevh

[

Tiurragayvneluanuiinengliluumng 201 w32 lneflanszddgaal

#  ARTICLE 201 TER of CODIGO PENAL DE GUATEMALA
FORCED DISAPPEARANCE
ARTICLE 201 TER. The crime of forced disappearance is committed by anyone who, by order,
with the authorization or support of State authorities, deprive in any way the freedom of one or more
persons, for political reasons, concealing their whereabouts, refusing to disclose their destination or
acknowledge their detention, as well as the public official or employee, whether or not it belongs to the
State security forces, that orders, authorizes, supports or consent to such actions.

[t constitutes a crime of forced disappearance, the deprivation of the liberty of one or more
people, even if there is no political motive, when it is committed by elements of the State security forces,
while in the exercise of their position, when they act arbitrarily or with abuse or excessive force. Likewise,
they commit the crime of forced disappearance, the members of organized groups with terrorist, insurgent,
subversive or any other criminal aim, when they commit kidnapping or abduction, participating as members
or collaborators of these groups.

The crime is considered permanent as long as the victim is not released. The prisoner of forced
disappearance will be punished with imprisonment from twenty-five to forty years. The death penalty will
be imposed instead of the maximum prison term, when due to or occasion of the forced disappearance,
the victim will be seriously injured or very serious, permanent psychic or psychological trauma or death.”

[Online] Available from : https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/
GTM_codigo_penal.pdf [14 April 2023]
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nszybiuAraganeg Mua1ns 201 73 Wisssananguneengimina laendesed
TuSeangmneeglsifinadounds (The principle of non-retroactivity) Jugnsrerna
Taermaldnamdnin msnsesiliyaragameduovgnssuiiidnuasunuiinse
doswssanils Feardugailefioguazgmnssuvoandoldgnidamenda Wegnsevh
mmﬂm‘]’qmﬂﬂ%ﬁagJJ'LLazeuzmmimmm?ja wihduInsnszyauRediassiliudely
TnglsifesilsdenmavinligapdoednwlsEusudieln uaslunsdlidumslingvune
a1gdounas winguuneasdygdiinisnszinliuanagymeiduanuiaeigiiing
Tdadulunendsiignszyhanuiialdnszsyhanuiialundrfin udnisnszvinliyana
aymetiuisimadunifasoidosiuunuildBuasiionssvhauiati

YRR

' awaey wIageu. NMSHMUAANNTURAMINIEINgIUNSEIITUARAGYMIY. InendinusuTyyium

Judin AustRFAIEnS UNINYISUSIIUANERNS, 2556, YT 91.
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2.3.1.3 Uszwaansnsasglaaauly (Colombia)

Useimaarsisusglaasudoidulsemailisunisndnisluauiiiuues
ARIZNITNNAVBL YR TUWaUsE Al sEiuB osdnsyiauRedilailysy Fedl
arunhaulafiosiundnviiiniy TnsUssmaild$usesdviiosbignnssvhligymeld
Tunnsn 12 unesgessuyyuisansnsassglaauide (The 1991 Colombian Constitution)
wazfvualinisnsgyihnsdudunisnseibiurragavadurnuiinetginiuuszuis
nvungegY1 (Ley No.599 de 24 Julio 2000 : Codigo Penal (colombiano), Criminal
Justice 24 July 2000 (Colombia)) Tunms1 165 - 1677 %@ﬁ@ﬁﬁﬁﬁﬁﬂf 11AFT 165 “A15
nszviliiynnagye yaradiaduanidnvenesiidsine1istsegusnngranenssii
msinEs e syaraduliindheismslainig Tnsunlauazufiasiiazlidoyaiien
funsazidiaviefioguesyanadinan iovhliyanatuoguonnisduasesuasngvane
fiaszandlnedian 20 - 30 U Ususaudt 1,000 - 3,000 FunusnaArdnsdusineidon
munguineuazlioananvnisuazdnanslunisinsusivnis Wunan 10 20 U el
wsnaesiua Inuderiuilivsduiudmihivessy ieynnatenszyimanielinig
dndulavidedugouvesdmiiiivesds uagldnsgyhnsdailatyd@liluassanile” uay
fuamnfisinelivintulunns 166 [Husenddng 30-40 YuagU3usaust 2,000 -
5,000 Jumudasendnstusseoumungrneuadlfeanansenisuwagdaavsluns
dhsuswmadum 15 20 ¥ wu lummnseyiliyaragymelasedemumaming

'
o

o I va o 1 A ! oA ! P a o ¢
ﬂﬁgvm(ﬂ@%} [k ﬂizﬂ’]ﬁ]@gﬂﬂawumﬂmm’] 18 U vi9u1nn1n1 60 U NIDWEUIBNATIN 18

9

[

w3 Asiina. nguEnsuazanasn1msay lunsaidmimigdeduliyanagyvie. Inendnus

a3

25

Yy Unudin aasifianans guiansalunninends, 2556, i1 80-87.

* Colombian Government, “Ley 599 de 2000” [Online] Available from : https://www.fun-
cionpublica.gov.co/eva/gestornormativo/norma.php?i=6388 [10 May 2023] dosmnduatudunwauy E:\JT
WeuSsvaitunendingy dil

Article 165 of Colombia Penal Code “Forced disappearance. An individual who, belonging to
an illegal armed group, subjects another person to deprivation of liberty in any form, followed by con-
cealment and the refusal to acknowledge said deprivation or to provide information on his whereabouts,
removing it from the under the law, will be imprisoned for three hundred and twenty (320) to five hundred
and forty (540) months, a fine of one thousand three hundred and thirty-three point thirty-three (1333.33)
to four thousand five hundred (4500) legal monthly minimum wages in force and in interdiction of rights
and public functions of one hundred and sixty (160) to three hundred and sixty (360) months.

The public servant, or the individual who acts under the determination or acquiescence of the former,

and performs the conduct described in the preceding paragraph, will be subjected to the same penalty.”
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v o

lneivuamnanngeulnylunsalignsevianuiadaliggniiligymelasuiasam
vdanmuauilaeililisusunsounneniels vielrdeyanidulsslonlunsnudh
fanvinlagme (nuhiidin vionuamvesdgnihlianme) lusias 167 wenani
TaaeudedsimumuntnygRiefinfuyaaaduiiieadesiuemuiindeluines 441 lag
\RnfuyARafisfanumnAsTunsnsyiligymeudlifidufendeiunisnsei
uarliiudsundmihilimsulaglifivenasuanens wagluinns 446 Rafugidnung
nMsapumuvesdthiivessy

2.3.1.4 UszmAluia (Nepal) videdaagradunianisdn ANNUSANS15US]
UszvdUlmeiuura (Federal Democratic Republic of Nepal) #asU a.f. 2018
(w.e. 2561)

Usziewalinnufivaslaeinualinisnseiliyaaageeduanuiinluges
H9szeza) fie newl a.e. 2018 lugunguaneditey (Wses19Mvun) WagdauIvasy
A.A. 2018 Fsdinsinuadunnuiialulszaangvineeiy Inendsd a.a. 2018 Uszana
ngveeRYNuU1a (The National Penal (Code) Act, 2074 (2017)) laiwuatlenuves
msnseviiliyaragyeliluundl 16 mnannaRafiReiumsnssiliynnagameds
HulumudouurihvesesdnstanislusaslumsssniUssmedidmunlinisnas il
yanagaymeiduanuiniidudassuendnamn? lusms 206 ifvundn “devinalunis
nszhlviyAnageyey

(1) vudilinsevinbiypragamevsoduanvsliurnagnnssiinbigyme

(2) mudnguszadveayu1ng (1) MI“nsnsevinlviuanagyeg” vaneians
nsgvhdaseluil () medunu fnds vdemsmuausdeiBnisdule lneyaravioduiin
Snweiuasiisnnanungnelunsduny duaiu vietedulidulusmungmne
Tnglsidwhyanaduirtudeniingimnuifiieunafinnsanainelu 24 Slusfuuiui
#fnsdunuvidednsouainmuindy uwilissfananfuns vieufastumsounn
Tt mutuyenaiuuasrieunlindeyaiisrivaniuil Fnswasmniiiiugn
AUAN (b) MIENTNE MsAN MIrUANVSoNsAnseUE MIYARaYIENSElA

" Working Group on Enforced or Involuntary Disappearances, “General allegation 124th session

(17-21 May 2021) : Nepal” [Online] Available from : www.ohchr.org/sites/default/files/2022-03/124-Nepal.
pdf [15 April 2022]
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* Nepal Government, “The National Penal (Code) Act, 2074 (2017)” [Online] Available from :
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AtENIIUNSUNTLRAERSaINa (The International Commission of Jurists, The
ICJ, sialUaziBenidn “The 1C)”) lalinnuiuludiudiouvesnisnseyiliuanagamie
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vefidumennisnsyvinliyaragayne Taeiuin (1) Lilddmunssduszneuiiasiiou
Tiutansuiasnisansowainim (2) fusnsdlszninUszwmasensesliiulianiviun
ansRslunsnseviliyaragameduniinben udaszanaaiingu (3) mstew
osAUsENOUUANFITuTRsINsEYiIyARagvned vl nsyiauRaidusgluma
wils uazgnszvhanuiieilallesgdnmanis liaenndostu ICPPED 1flesan ICPPED
fnumesdUsznaudeiuresoynsalividuiugnasiauinfidusy Honmanss
Tag “Wmihiivesy” wagmadenlng “yananienduyana” Anszvilaglésuseumning
Iiunsatuayuvidedusenlngyiensainsy mstotuesduszneuiiuandaiudmiungy
fumnenafudaalfesdusenouuisedamesmnuRalitafuiunduieuiniy wu ns
Lidnmdudeyafetumaiiynnagnanseuainmunyanaiiieitos 1ussduszney
Yo INTIUMelANT 206 (2) (b) Wdaduivesdnsvsendu Inalinnagneliunns
206(2)(a) AU UYARAGTTTEmamungvineglun1siuny wonani undygRluss
‘Uizmaﬂg‘mmammﬂLumamaﬁ%§us‘]’u%’aﬁﬂﬂumiﬂizﬁﬂﬁqﬂﬂaqmmﬂﬁﬂﬂ% wialsk
aoandesifuuntiydfde 1(2) uazde 6 (2) ¥e3 ICPPED warsrezhnaoIgmuiifvualy

¥

Uszaranguaneaigudia Tuninsy 210 91 “018A1u: N133easeuilanssyimeaiu

ivuassezial 6 Wweutuudiuilasanisnssyihanuianiglauniivietuusungn

g meusingdmseldawmedneasisaeldainsanseile...” ldasnadesiu
wmsgulunieseninalsene Wesnnngunasinelivenganuluizeanisnseyiliuana
aumetulilasunissensunmeldnguunesevninsseme Tugiusiiesimsanyseansii

https:.//www.moljpa.gov.np/en/wp-content/uploads/2018/12/Penal-Code-English-Revised-1.pdf [8 May 2022]
# Article 210 of The National Penal (Code) Act, 2074 (2017) “Statute of limitation: No complaint
shall be entertained after expiry of six months from the date of having knowledge of commission of the

offence under this Chapter or from the date of the disappeared person getting or being made public...”
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10 8(1)(@) ves ICPPED TiliyafAlvisglingunassiluBoserganuivnsnsevilsiynnagavne
dowdlahongarudenlusseznateniunuiasiinzaniuanuieuswesuiin uay
Susilurusdiaufialunisnssiliyeragaedugaands Taofinrsannusssuei
firefoswesenugnssw fedu digliAnmnuaenndosiunguue seninsUssmauas
wmsgIuana Weuil 2 unsiau A 2014 (WA, 2557) mafnivesuliadeldiudui
ngunasiigafuetgamllmninnldfunsasdadviuysesuiieussvizeng e
AvduywevUITMINUTEINA uenNi The ICJ Fafiut avszanangmngetgyiua
SuwadlumsimuaBesewnssusemauyseali msasavdLddyioonaning
whriulunsldasanusuRaneengseadtinemsnssviliuaragymeegiaduszuy
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* International Commission Of Jurists, “Serious Crimes in Nepal’s Criminal Code Bill, 2014 (2017)”
[Online] Available from : www.icj.org/wp-content/uploads/2017/03/Nepal-Serious-Crimes-Bill-Advocacy-
Analysis-Brief-2017-ENG.pdf [10 May 2023], p.7 - 8 ,11.

*' United Nations General Assembly, “Report of the Working Group on Enforced or Involuntary
Disappearances” (2011) A/HRC/16/48, p.12. [Online] Available from : https://ap.ohchr.org/documents/
dpage_e.aspx?si=A/HRC/16/48 [7 July 2023]

* International Commission Of Jurists, “Serious Crimes in Nepal’s Criminal Code Bill, 2014 (2017)”
[Online] Available from : www.icj.org/wp-content/uploads/2017/03/Nepal-Serious-Crimes-Bill-Advocacy-

Analysis-Brief-2017-ENG.pdf [10 May 2023], p.17.
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2.3.2 Uszwafinuuanisnseinliyanragyeduanuiialunguuneanis
KENANMINAINUYTENIANYUNIBDIRYT

2.3.2.1 Uszwetna (Nepal) vi3adeatnadunanisdn auiusansnsusy
Uszudulpeiuuna (Federal Democratic Republic of Nepal) eyt A.f. 2018 (W.¢. 2561)
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aaAUsENaUnA1EUsENS ldenAdaeUINATIIULAEN ) MU ENSHYBEYUTENINUTEINA
Sungraneiasgrinssietnannnnguindrdywesuatendy Wetuil 1 guieu
A.A. 2007 (W.¢. 2549) Mafn1vaduiia (the Supreme Court of Nepal) laeand3tiasdy
Jmedmsnaziliyanagmesuausnnlaeimdsesnadumenislitguasennguane
ogasssudiiuualsinisnszvinliyaragamoiduauianisengnasliidenuns
nsgshliyaragymeaonadosiungmneseninsseme® deunlutuil 15 waednieu
A.A. 2008 (.. 2550) SFUraladenin “srnguEneimen1snswiviupragae (210 INTIy
wasn1sadlne) A.A. 2008”7 muualinsnszyswdunisnsyiiliuaaagymeduaiy
Ansgunalasanziguuatiilotudl 5 nuanius a.a 2009 (e, 2551) Fadulaviilidn
ngvngaduiananlugungruneveseuivis (the Bill by executive ordinance) lng
Tphuenuiiureuresigan unsssvdmvuniimensgane 19135y kaznsadive)
2066 (Bill on Disappearances (Crime and Punishment) Act 2066 (A.A. 2008) , sinlUaz
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* Tupf Rabindra Prasad Dhakal v. the Government of Nepal in June 2007 81slu International
Commission Of Jurists, “Serious Crimes in Nepal’s Criminal Code Bill, 2014” [Online] Available from : icj.org/
wp- content/uploads/2017/03/Nepal-Serious-Crimes-Bill-Advocacy-Analysis-Brief-2017-ENG.pdf [10 May
2023], p. 4.

** The Nepal Constituent Assembly, “A Bill Relating to Providing for the Disappearances (2008)”
[Online] Available from : https://nefad.files.wordpress.com/2012/01/disappearance-bill.pdf [14 May 2023]
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* Human Right Watch, “Nepal: Joint Memorandum on the Disappearances of Persons (Crime
and Punishment) Bill” [Online] Available from : https://www.amnesty.org/fr/documents/asa31/013/2009/
en/ [14 May 2023]

% International commission of Jurists, “BRIEFING PAPER : DISAPPEARANCES IN NEPAL: ADDRESSING
THE PAST, SECURING THE FUTURE,” [Online] Available from : https://www.icj.org/wp-content/
uploads/2012/04/Nepal-Briefing-paper-on-Enforced-Disappearances-Analysis-briefs-2009.pdf. [10 May 2023],
p.8-9.
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* Ibid, p. 10-11
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* lbid, p. 11.

“ The Lawphil Project, “REPUBLIC ACT NO. 10353 (AN ACT DEFINING AND PENALIZING ENFORCED
OR INVOLUNTARY DISAPPEARANCE) ” [Online] Available from : https://lawphil.net/statutes/repacts/ra2012/
ra_10353 2012.html [26 April 2023]

* Art.3(b) of Anti-Enforced or Involuntary Disappearance Act of 2012

“Enforced or involuntary disappearance refers to the arrest, detention, abduction or any other

form of deprivation of liberty committed by agents of the State or by persons or groups of persons acting
with the authorization, support or acquiescence of the State, followed by a refusal to acknowledge the
deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person, which

places such person outside the protection of the law.”
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* Art.3(a) of Anti-Enforced or Involuntary Disappearance Act of 2012.

“Agents of the State refer to persons who, by direct provision of the law, popular election or
appointment by competent authority, shall take part in the performance of public functions in the gov-
ernment, or shall perform in the government or in any of its branches public duties as an employee, agent
or subordinate official, of any rank or class.”
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* United Nations Economic and Social Council, “Civil and Political Rights, Including Questions
of: Disappearances and Summary Executions”, UN DOC E/CN.4/2002/71, (2002), p.31.

203



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

dmiulszmalng elifaanuuanasainnguunsnigluvesuszinelnelu
UszanangmaneogladgaRanusuiinvesinsevinnuianlilysgvseyamanaluiily

a |

Aeleeiusglinad TumnuRngIusne 9 WU AURARBLESAIN ANEARBIIINTNIY

o«

e wiseanmnssy a1 JaddudesivunlinuiagIunseyiliyaragymedalesiu

v [

AnszinmuRnTAelesiusginty Fedenndesiu ICPPED wad uwadanansznusolulu

&

Fosmsfigaifemnuiiilestudmiivessy Wessduszneuanuiinfegnszyiviosd
araniealostusy mnlienafigaifenudlesild fnsshiassulnemugiuemi
ﬁmwhﬁﬁ’ﬁgzﬁﬁl’ﬂuﬂismaﬂgwmsJ'maunwhﬁ?u%qﬁmumiwwl”iﬁwﬂdﬁﬂ’;m%fwl,msuaq
awRInsIuUsEANd e Iudauﬂﬂszﬁwﬁﬁ'mlmﬁu%’g wszstaaas Wlavyda
asounguludsluBesdnsuazninifiarliufUiRnuddsesfisfu gy iidenisli
fétisfudmnsevinliyanagyme dadundniidvualu do 6(2) wazde 23(2) ves
ICPPED InensgsuUaye)f* ﬁmiﬁ’zgﬁﬁal”il,ﬂmﬂmm%’uﬂmméﬁ’ﬁuﬁmmwhﬁ?u The ICJ
LERIANLTAUINAITUR QR ATALaUIN "Laj’jﬂﬁ’wé"waﬂQ’ﬁqé’uﬁ’@%m’%aﬁwLLusﬁwmﬂMu"gEJ
uvesds wadeu s viedu q Aldenmiunldaiiedsmnuveusssalunisnsgyily
yaragaymeld iellglddsfutymenndndostuainnsufiinudse gty
‘ijiny’lﬂJ’ﬂ%jLﬁ’eﬂﬁﬁuﬂ@ﬁ]’lﬂﬂ’]ﬁﬂi%ﬂ/ﬁﬂﬁﬂizﬁﬂﬁ@iyw}ﬁlgf Feaziuldinnisnsesii
WqﬂﬂaqzwwﬁﬂLﬁmmﬂmsﬂﬁﬁ’amuﬁﬁqﬁ%éﬁ nshidayalRgudulianavilvgladadu
ﬁ’iym"l,ajﬂé'm,ﬁLaﬁiumiﬂﬁﬁ’ﬁmmﬁwé’wm;:iﬁqﬁ’uﬁ’cysm Aleudannuimnse syl A
msmdnnisludestseylifudulviaenadestungrneseainsssmadeg

4.2 Uszwaulgnlunisiviuaaaun

ICPPED lidlasimsmimunasduszneuluaiuanuludiounisnssvilviyaaagee
1 Tungmaneszninadsemaiimuannuiagiunseyinlviyanagymedifiosssauyy
adudehduiidnistmualudesanuniely Taedmuadr . fewauniiasiyana
wienduoenannshuasesesnguane..” Taglulssiudesanuni augnssumsluma
seviaUszina lildifuiesiesty vsdniiuimsldaeeuiluiomiiensivualng
wivsdudingrneogneludenfesiansiegvesanuilunsien gy insuegudn
JelidnPuiiazdesszyFesanndn mstydfeauniivdessnainanuduasesed
nguineluszeznaenudussdusyneuuusssunaz dunaiinuanyesnsnsyyinl
yARagaY (WGEID) msiiuiiamdninasiananhluBesanundwmalsionnuinisfigar

204



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

TumafoRuasazyiivifadeduiveuilienaindaldiiedasunusuindineleai
$5 Tnglilvgnseianuiiannaudiazfustanssuveavieluineigainazduduls
$rafumes ICPPED Tuduaniidosddn “hemail” Suandliifufmadeiiles udnne
vdsinmsdadennueenluivhlfiAeanuinmindusainannvideduduniwesns
nzvilvigayvneneld (UNCHR wagagnIsuIBnIsngmaneuasavsuysevu (Committee
on Legal Affairs and Human Rights))

i a o = a ¢ o
NNYVIEVRIUTEWARG 9 NAnwdiasiedt durssemamiizeansegdda
wavwwalunisnszvianivuniluesdussnouaruialiegnsiauls wu Ussmner Sae
vuelvinsausgdlanenisdes nanusyey WerAnseusstuindeumeman (Usvuia
NVUEBIRYNTAUAE 110151 212-1) Useinadamiaiiinuady nsevinliyanageyesie
= A i 4 A vy o ° | a wa
wiNan1aNsiiles nsalliiiussgelanienisdies uwadlelansevilagsunusluragu)on
nihilugiugnesidesnwanuiuawessy Yjiinihnlaenanisvsotumsmselding
Jsduiiuninme wiauaudnvesnguirdasiulneyszneusmerdnenisine dneruly
asu lnedlidnguszasdlunisaudn vsednquszasaviaegyiaula (Ussuiangmanesign
YBIAFITUTTIAUNAT 11957 201 913)

wszswiydfv vedneldldfvunludenuneliluiomvesauialunng
nszvilviuAnagvng widgludnvarvemaniintuaualunends ludessin <.
dwaliyanatulilisunsduasemungming...” Samsdaydluduildlddavioudsiu
icPPED lallatiydiludruanunenly WonguuneseninsUssmedungraneilitadu
TusnhadaidedielunmslitesfuazenivstiydFlrinseuaqunnuiunvesmnuszma
lan 'ﬁqL‘fluﬁaaﬁLwiazﬂszmﬂmﬁiuéﬂgumaumsﬁ’zyajaLﬁuﬂgwmama‘iuﬁﬁmiﬂ%’u
SoumlaldulddntulamenvannssuuasuunvesdinuvasUsematiy 4 Suiledunn
Yymorvginssunazusunvesdiauveslseimdlnends agiulainafaumenions
nszviiupaagymedlngiinandymanudaudamenisifiemsedesusguiaduy
dndiy mnnihednsyridussuadamuieatesduiustusy IHsunmstemuiminens
yrans uazildrunavieyanadadunaidiewioussninsvesss dowvinlininiyana

El 9

HilLE s asadueanaIndruludaninsziinlaazainiazdiesan1sunUan1snszyinve

&

mu Aty Wielinisafiupfivetserveyinssuuszaniiuvuamaiidany Jleuiaiuinnas

Ly 0%

Ungmualudaulmgﬂmazmeamaqmﬁﬂszﬁﬁwé’qLsziuiuﬂgmmsJéuawizmﬂr;J%’qmaLLaz
YILNANLHUIAN

205



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

4.3 Usziaulgnlunisivuadsnisiildlunszii

ICPPED Uayeiisnisildlunisnsevhlviuamagamnedn “nsduny dnds dnwnen

~ o & P a =~ " i
wsensnsgvilugduuule 9 Aeu Adunsdnseuwanm’ lngauznssunisluniasenin
Uszinenlinnuiuludini (UNCHR) wivdimsidgusuuiiviueulunisdinesam wu
M3unu AUds warannda uazdnduiiagsieadnndesmindanine Ao n1ssadauEEnm
TusUuuudulaelisng wsesdyalia vesUsemalngluines 7 Ussnauung 3 ald
Uayailaelddosd “Aruaudd (Muneaudn n133u ANl 99 Anda Ants nsensevinme
Uszmsdulaluihusadeiududunsdiiaaianlusiinievesyana) wiednm” 39
AOAAGOINTULUIVNUBINY MU TENINUTENALALANENTTUNITIUNIITEN U TEALED
TneiiUszimaiaudud uavUsemauiiandst a.a. 2018 IUeyERnuLImIell daulseme
Hupaaylitos Aseuialsn1sennianzaeufiel “NMsannin” wasUsenafnia
wagUszinalaaauideaglinesaninlaglissyidnisanizinngas “nsdnseuasnim
[ 9 & « o v P d" Y ac < 9 o v o X
Lidlunisla” w3e “msdrdaasninvesyanadulidindmiedslateu” ey weiveil
\Wendeeiily “auauiivsednnidi” enadlidanuiisamainaniznisaiunig

av o 1Y ! a LY A oA v [ = N &
ligeumenguungegiafevituriell welvaensuiumnuwiuyes WGEID i
MInsEyliyARAgERNSUALIINNTAIUANFINIYEUMENMUEYSENSTUNLVTE
msmuauilagveumengneils usdesdunisnszsiianuiinetg dslniuandiug

B S < o v & a = [ =3 1o o

vounte viseilunisnszidulunisaaseuainmldhgduuulainu laglddriname

aa & a = A [% & d' o 1 a [
nsdindunisdnseuainmnliveumenguunewiiiy iWeanudaaukaslifinussau
mMsfnu Jdeuaiuinsseudesdni “linldnszvilaeseumengvunevielifan”

WUANVAINBEA “AIUANAIVTOANNIF”

4.4 ﬂszlﬁui‘]muwﬂun'riﬁmumiwizazL'Ja'ﬂumia“zymﬂ (the Question of

prolonged period of time)

1 [ ! ! A A o Yo [ L3
szgzlaUteenidu 2 g nanfe svesnamhunlinmuaduesiuseney
ANUER wazszeznanliglunsiliuafenyvseaigniny tngausaesuiglanall

(1) segrnaihiunldimuniussdusznaumiuiin UssiiuFesszegnalunis
nquforndululifadldesdussneuilugusuduuddymesionn uilymAsonisie
Tugnwasanarhiaunsavenitesianadeinnwhe funaivield sveznardusndey
danafanisuenuozanuuAnisvesnsaudeUsslandy wu maqudsmusunsla

206



NIAINYWY PWAINTAUNTINETY Ui 41 adun 3 : ngAIneu 2566

(arbitrary detention) 3sgundssiiazvouarsdennufnlaemluvesnisaudausias
Vsl dudfissdesiituegifuasyddludomassuuiu® lungmnesshsssme
FldtinstyaAteuvesnsnsedt luAARE gL NEIsTINYYY windy fidinnsimue
psdUsznevluBesszoznaneld Ineiwualvgnszviansiindestianunlunsidaynna
Tiuanmsduesesesngmng “Wusseznatsnundadeiy” Weliiadnlusses
viklusgnrinemsdunuuasmsudaiounisinds dalfnduuasidudeinnsmeluGs
fausuniifiviegndnmiuaragliifudsslovdedowiilddesiiinquadowduiin
aslusng Wudaddnilagdodimnuddyiisaiuyanaiifisteuasmienunsadey

v a

SEAUBIRLALTLA VU UV IANAIUTOLUN SN NUTUATNN SRRSO UES NS LTULa e L]

[

Fududasseszuznamialaalraiuld” WGEID Aviuinlifimnusndunazaeasinuanan

Tyarangndulivgiuitgnandazgnitatsaninduyaragyviadoiulludulussey

wawiile Tngliiinsaudsdissesnatduenivila mnganaudaldlasunisnaninwie
Tignundtugemandumsasidaseuayan b

Helunnes 7 veansesvlydaa hiflesdusznevluSesssuznainmual lay
AmualinisnssianuAaliuaragymeioiluanuiaseiiewuniiasnsuseningsy
S 24 o wa a 1% v o = =¢ a o b%
vaayaratu Fadunstngingenndasiu ICPPED tnudnlefesssuyiivenisnseyinly
[% =1 < ! o 1% [ a a
UARAZMELal 19U WGEID Liua mszjﬁg’miimmiﬂiwﬂwqﬂﬂaq@maL‘Uummmw
udunilsdudeiulaglionaudaen fuiu dwsunisnssiiiiuaraggymeiiinuneu
Wiz vUyaRY Analddshu nanfe newiui 22 nuaus 2566 ddlulagiudilions
NIUPEAINTINVIeTogvesnviliag e wsenwdydaa lanvuaunaniznialy
11951 43 Usgneudasn 10 Tiadunisduaiuaunitasnuyaradegnnseiilviagyme
MI0UT NGNS UUIIIUARATUTILAAIUAYLAE NI IUTIUALLDEAVBINITNTEIN
ANURAkAEIAIENTEYIIALRA WaAuMANATUAgITUmMANISAiNTane daunts
afiupforguignssianuinaznszyhliviolilutued futeaasedn veanssuves
Haaymeldusingiunamseimalamenisnssihanuialaegnssyiauiavseyana

“ Rodley Nigel S. and Pollard, The treatment of prisoners under international law., p.332.
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Legally Binding Normative Instrument for the Protection of All Persons from Enforced Disappearance”
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Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tana $nuns, Mesue nguanednvaisney, fasiadadl 10 (nsanne: 96
Us50UN1g, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolclds
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCl). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking

change-language button at the top right of the website)
2) Registration as members of the ThaiJO System is required before submission.
3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:
https://drive.google.com/file/d/1y217 JvKwnwdev)dP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

7. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:
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1.

The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,

and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1.

Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

. Certify that their submitted manuscript has not been previously published in any

form, nor is it is under review for publication in any other journals within 90 days

from the date when the Editorial Board has received this manuscript.

. Certify that their submitted manuscript is written exclusively by the author or along

with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the

article.

. Present only true fact.
. Submit the manuscript in accordance with the prescribed format.

. Ensure that the manuscript does not contain any libelous matter or infringe any

copyright or other intellectual property rights or any other rights of any third party.

. Declare the source of funding or support in the completion of the manuscript.
. Declare any potential conflicts of interest, if any.

. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1.

Ensure that the published manuscripts are in line with the aim and scope of

Chulalongkorn Law Journal.

. Ensure the quality of the published manuscripts with willingness to publish corrections

and clarifications when required.

. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

. Not publish manuscripts that have already been published elsewhere.
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12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers

throughout the entire double-blinded consideration period.

. Provide reviewers with revision guidelines.

11.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.
Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:

226

1.

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.



