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Aim and Scope

”

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the following

categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction

and contents, which are divided into main issues, subordinate issues and conclusion.

¢ Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should contain
introduction, illustration of the importance of the issue, research objective, hypothesis
(if applicable), research scope, expected contributions, related research or literatures,
research methodology (such as population, sample, data collection, data analysis),

research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the responsibility
of the respective authors, with which Faculty of Law, Chulalongkorn University, Editor-in-Chief and

the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English language.
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Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process by
at least three qualified individuals, whom the Editorial Board carefully select owing to their expertise

corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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The Election Commission of Thailand : Considerations on
status, provenance, and authority to decide arguments for
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ANENATY 1 NITEBNAY, AMYNTIUNITNITEONAL, BIANTUBIST, NITAIUANNITEDNAY,
ANUYRUSIIHIUaUsEansUlee

Abstract

The Election Commission of Thailand is an independent organ first estab-
lished by the Constitution of the Kingdom of Thailand 1997 and has continued with
the Constitutions of 2007 and 2017 to have and control elections by ensuring
honesty, fairness and decide on disputes arising from elections. However, the pro-
vision of the Election Commission in the constitution raises the question of its status
as an organization and verifiability in the legal system. The source of the Election
Commission of Thailand, democratic legitimacy problems remain. Restriction of the
right of candidates to be elected may potentially lead to problems examined

juridically.

Keywords : Election, Election Commission of Thailand, Government Body, Electoral

Control, Democratic Legitimacy
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Abstract

The Arbitration Act B.E. 2545 (2002) does not explicitly stipulate that
the arbitral tribunal has power to grant interim measures despite the fact that
the act is based on UNCITRAL Model law on International Commercial Arbitration
1985. Thus, the question arises as to whether the arbitral tribunal has the power to
grant interim measures. This article will discuss the problems concerning usage of
interim measure in arbitration under Thai arbitration law as follows: the unclear
provision of interim measures in the Arbitration Act B.E. 2545 and the enforcement
of interim measures granted by arbitral tribunals. This article aims to be used as

a guideline for amendment of Thai arbitration law.

Keywords : Interim Measure, Arbitral Tribunal, Model Law
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' Shalaan Wael, “Interim Measures in International Commercial Arbitration — a Comparative Study
of the Egyptian, English and Scottish Law” (Doctoral dissertation, Department of Law, University of Stirling,
2013), p. 17.

2 Stephen M. Ferguson, “Interim Measures of Protection in International Commercial Arbitration:
Problems, Proposed Solutions, and Anticipated Results,” in INT’L TRADE L.J 12, 55 (2003).
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NVUBUULUUTIEUIARAINITININEIYE TE NI NUTEATRIAENTTUNENIS
IPENYNUIBNITALNENUTEY191H (Model Law on International Commercial
Arbitration of the United Nations Commission on International Trade Law) #38i58n
& 9 ingraneusiuuu (Model Law) a.a. 1985 uazatuudluusuuss a.m 2006 #1s
TydAlvsunasygilanainislunisesninsmsduasestinsiliegedaudedssng
Tu Article 17 (atfu a.a. 1985) vi3e Article 17 uag Article 17A @ty A./.2006)° Gsviane
Uszmandinmstnguunewiwuusnidusuulunissingunenislulszwme wasfmunali
s1ueeyglagainsluniseeninasnisiuasetinsegstalau Wy Usemadaalus
(International Arbitration Act section 12(1)) UsgtneoIsiauful (Argentinian Law
No. 27,449 on International Commercial Arbitration section 38) Useineepsudl
(The 10th book of the German Code of Civil Procedure section 1041) iugu’ siail
Ussalnefunislulszmaiiin gransusivuusnidusuilunissungynesemuiu
Lwiﬂizﬁuwsziﬁmﬁ@zﬁaaq@ﬂmmms w.A. 2545 naulaladyaiRlisnunaeyglanainis
TunseenuimsnsAuasesinasnliesnsdnudatulsemaiing1oun Jailugiaymi
AT 2 Usenis Laun

=

Usgniswan Jagmanulidanuluundyafisesnnsnisdunsestnnsilunsesny
TyelRousylanainig w.e. 2545

Usensniaes TagvinisderuldunnsnisAuasestainsiiesntaeaynylanainis

2. INQUITAIALAZANNAFIUVDINITIY

NUITEatulyaAnwlTewInINIsANATaItIAT1 U TaYYIlNAAIN1TAY
nVENELUUIad UNCITRAL idluatu a.a. 1985 uavatuuilousuuss a.m. 2006 way
MIUNYUNIEITILRLYIINaINTTURwNIUsEmA laln Useinadingy Ussmednlus uas

> United Nation, “UNCITRAL Model Law on International Commercial Arbitration (1985), with
Amendments as Adopted in 2006,” [Online] Available from: https://uncitral.un.org/en/texts/arbitration/
modellaw/commercial_arbitration [16 October 2021]

* United Nation, “Status: UNCITRAL Model Law on International Commercial Arbitration (1985),
with Amendments as Adopted in 2006,” [Online]

Available from: https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/
status [21 October 2021]
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3. NAN1SAN®IIY

3.1 Uggmmsldunasnisduasastansnluniseuyilanainisiulsemalng

Uaﬂ

(1) ymranubivanuluundyafiFeswininisduasasdingnalunssny

C%

elAaunIlANaINTS W.A. 2545

[

Wiz vUalRounlAnaInNTs w.A. 2545 1as1 16 Jayeladn ¢ ﬂammﬂﬁlmwﬁammﬁ
oy lagainistionadumissdemainiwnsrunalidmdliinisinsiiiedunses
Usglovivasnuneunsavazaniunisnivoyglanainisld deaiuinnssuiniiarsa
Fumndunsiansavesmandmarililailmadnnisldnuedeciu vl I
untiydRwingrnedsRnsanaumesaluduiiieatunsiulitulaseylou. .
dlofarsanues 16 Taonss agduimes 16 4 Lildvyd@lisunseyglagainis
Tumiaaﬂmmmiﬁumm%’am’n WU Rliraidunsiuadmddldisnisdansm
lé’mﬂgjé’@@ﬁfqLﬂu@ﬁwwm%’aqma Tneduraesfindinoundevazaniunismi
AU ILARAINTT WinseTvdydRounlanainig w.a. 2545 L“f]WimWﬁ’@@’&ﬁmmﬁU
Tneinguuneusiuuuyes UNCITRAL © aa. 1985 wndunuulunissienguang ddlu
nminsusLuvatiudananty fnmstydalisunseunlagainislunisesnuinsnis
ﬂmmmmmﬁﬂmmﬂﬁﬂgﬁlu Article 17 Usgadn “Unless otherwise agreed by the parties,
the arbitral tribunal may, at the request of a party, order any party to take such
interim measure of protection as the arbitral tribunal may consider necessary in
respect of the subject-matter of the disputes. The arbitral tribunal may require any
party to provide appropriate security in connectlon with such measure” LLGiﬂiz‘li'u

SonsgstiydReugylanainis we. 2545 gnasidu livsngundaydidnanilu
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v

wszs1 el winduusingun

IS

wa A Yo o @ vaa v
mmwi%awuwmalumiaaﬂmaﬂﬁlﬁmﬁmsqmsaq
UlldnwauzuReniu Article 9 Wiangvsneuliwuy

Ol
$1n510 Faas 16 wkmsesvdayeR
1Y A6 1985 JaUsyelA9n “It is not incompatible with an arbitration agreement for
a party to request, before or during arbitral proceedings, from a court an interim
measure of protection and for a court to grant such measure.” 3t@139dUlYgIU
lerinsigsangmanedonlazinangmanenia Article 9 wANMNELLLUY wazidond
wdn Article 17 990 INI2EI1NEANNUTEAAANINSIUITIUNTORNUINTANTANATES
Frasuamaniibu? neduidlaldhuunanudalugasada (raditional idea) fosn1s
anusnaulssliiuaa Wy nseenmneFenmeuviesdsliiinisdaienans
visoTmglasioouglanainis misenddsdunsesdansaiiteduasesstlovivosgfinm
nstadumusndnneyglanaints Wuku Fausnglunseedydfouglagainis
WA, 2530 1997 18 FeUgygAdn “lunsdifisideserfesiunamalunisesninedenney
Tneuauiuny Idaenasvieingla Wismstnsieduasessylovivesensdl
Tusgwinsmsfinnsan viieldtadessuludgmdengmnels sugrlanainiseula
Aunilonviiusfestemaiitiunsudlimaidunssuiuinnsanduiniy maiy
Inszuruiasantumadunsfinnsavesmaudamarlils Alfaadanislini
3aaiiy 17?&5Iﬁﬂwwﬁ’zyzﬁameszmaﬂawmai%'ﬁmmmmuLLW@IuduuﬁLﬁaaﬁUﬂﬂi
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9e9lshf Tuuanuiudnuwimmiladn nsiinszssdyaifoyylanainis
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va v

wlinguanglailédaailisunnaly winguunelalddyagamalivuiu Savis ety
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miaaﬂmaqqmiawmimLwa@msawiziasnusuamwwmLﬂummﬁ]miﬂium

Y
=

AU MAAINIS (inherent power) lulloayyilanain1sddrunalunisiviadeiinim
auglnnaIN153AILeluNMTeRNAAIRNATEINIATILA B1UNRTBIMAALTENTINY

* antuauglagains drdneumagfsssy, “uinsnsAuasesiinlunssuiunseyglagainig”

leoulal] undsdian : https://hi-in.facebook.com/taiarbitration/videos/317574953436203/?comment_
id=317647650095600 [21 na1Ax 2564] wag WANS 833anua, “mmmiﬁmﬂiaﬁmindauﬁﬁﬁmmlu
ouglanaInssErinssma”, 65 U \Reshvas: sauumanudvinis edulenia 65 U enansdiiesives
Souzadan (NS lsafiuiifieunan, 2557), wi 175.
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Thanznsainarunaveseyyilanainishianunsaldlavintu wu srunalunisdefuany
Adue Wudu Felulagtudilivsnguuimiininwivesaainiingiuialuniseen
UININIIANATBITIATI BUQIENAINISEINNTaNTEylenTaly’

(2) UymiFaenstedulduinsnsduasasdansnaieanlagaynyilnnainis

TamSesaulidaauiieygilagainisiaiuialun1sesnuininisquases
Hpsrvselisuinanuilute 1 iludlymitemistedulduninisfuasestingin
panlngalyIlanaINg Al

mﬂﬁmLmemLﬁuLLiﬂ’iﬁmawhﬂ’uv'f]u@’ﬁéwmﬂumiaaﬂﬁﬁé’ﬂﬂﬂi’ﬁ%miﬁﬁ’min
aunlasaInNTshiddnunaluniseanuinsnisfing AasglianunsadefuauuIngnig
AUATBItIATIEBNtAuaRglana1N1sLa

vndaunananiuiiaesidlengmnelalldtaygavnly wansingmnglilsdia
vounvidesuna B srurlumseeninsnisdunsesiansudusiunaialy (nherent
power) foygnlanainsiinazanmnsaldld minginnanasduseslisiunadsnariun
oy lananns oyglanansidsiuslumssenuinsmsduasesians iy nsedu wn
AnnsdiiginmliufiRnm gimmihendeosmweffenidddiliunnsnsiinsndnan
Uiusiomafifluns e wislmadiddsdunsossslovisioly Jamitnun fe maas
tadulmuiouanlanainisdavidelsl videmaazldmddunsestainsniimariiuaunis
Laqmuﬁﬂ’miﬁm’ﬂuﬂ%maﬂgwmﬁﬁﬂmimm’mLLW'Q 11131 253 11991 254 BaZNIRT
264

3.2 umdnziusunudymmenguaneiesiuannsnisfuasesdansnaiunis
ayalananising

=

(1) YszwuanulidanuluundyafSeswinsnisfuasasdinsilunsesny
Tyaifausy1lnnainis w.a. 2545

Tudsziull Jlpuazvenanfamguiisessuaiuanusunavesouy lanainig
TUN"580nN1IMINITANATEITIATIIUNITOLYILARAINTT TINAHUIAALAZIINTFIUNITLAY

® Ibid.
" Ibid.
® Ibid.

a4

‘ ‘ XX AW -RIRRRRARAAAAIRRR KRAR- 41_new.indd 44 04-Jul-24 2:07:08 PM ‘ ‘



NIAMINGUIUY PANTUUNTINFe U1 41 aduil 3 : ngAAnteu 2566

UszdnSamluniseunlanainis naenaudedning1u1aveeuyIlanaIn1g kazazYe
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TumseeninasmsfuasesiansveseynlanaIns MsiasadefolFemnsnis
AunsastarsnveseuglanaIns uazaudiiusveseyglanansuazaalunisoan
1psnsAuRsestiaslunseyglagains lngariieseiiSsuiiisungmneinge
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oy lanansvessumasingy uazUsumadsalus iovziianesnuuuEosnngns
Aumsostansluniseunlanainisvesseimalne

dnfulsndiul Adiedesfinnsanduiuusn fo suglanainisisrualunis
ponunINsduasesiansvield Judefinnsamauifiatiuayueyglanainisluns
ponIMsNIANATEsTIAT Wuddianumnud’ deteluidl

nufusn e quis1u1a3g (The Jurisdictional theory) Suillunguiiinseiy
Sgidunalunisauauuazesnngvuiy seideu wanunaeilunisaiunssuiunig
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° Shadat Mohmeded, “A Critical Analysis of Arbitral Provisional Measures in England and Wales”
( Degree of Doctor of Philosophy in Law, Brunel University, 2014), p. 68-77.
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a3 (NyammuvuAs: IAsensisanelfmans unine1desTsuaans, 2554), v 33-34.

" bid.
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Mohmeded, S., “A Critical Analysis of Arbitral Provisional Measures in England and Wales,” p 77.
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unasdlan: https://thac.or.th/th/ [14 ganaa 2564]

* aondueuglanainis drdnnumagisssy, “ansn1sdunsestinsalunssuiuniseyglagainig”
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' Expert-Evidence, “Kinds of Interim Measures in Arbitration,” [Online] Available from: https://

expert-evidence.com/kinds-of-interim-measures-in-arbitration/ [12 October 2021]

" lbid.

18 Mika SAVOLA, “Interim Measures and Emergency Arbitrator Proceedings,” in Croat. Arbit.
Yearb. 23 (2016), p.77.

" Departmental Advisory Committee on Arbitration Law, A Report on the UNCITRAL Model Law
on International Commercial Arbitration (1989), Chaired by The Rt Hon Lord Justice Mustill cited in Joseph
Lee, “Court-Subsidiarity and Interim Measures in Commercial Arbitration: A Comparative Study of UK,
Singapore and Taiwan,” in CONTEMP. Asia ARB. J 6, 2 (2013), p.57.
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A915001AR (County Court Remedies Regulations 1991/1222 Explanatory Note) %39 ﬁﬁgﬂiﬁ@jﬁwmaﬂgm’mw
qﬂﬂagwﬁmﬂuamuﬁmaammﬁammaau (Steven Gee, Mareva Injunctions and Anton Piller Relief, 4 ed.
(London: Sweet & Maxwell, 1998), p.2.) cited in Wael, S., “Interim Measures in International Commercial
Arbitration — a Comparative Study of the Egyptian, English and Scottish Law,” p.100.

' DAC Report 1996 para 201 states “These Draconian powers (Mareva injunction) are best left
to be applied by the Courts, and the provisions of the Bill with respect to such powers have been adjusted
accordingly.” cited in Wael, S., “Interim Measures in International Commercial Arbitration — a Comparative
Study of the Egyptian, English and Scottish Law,” p.100.

? Arbitration Act 1996 section 48 states that parties are free to agree on the powers exercisable
by the tribunal as regards remedies. Section 48 (3) states that a tribunal can make a declaration as to any
matter to be determined in the proceedings and section 48 (5) (a) states that the arbitral tribunal has the
same powers as the courts to order or refrain from doing anything.

? Shaneen Parikh and Cyril Amarchand Mangaldas, “Obtaining Interim and Permanent Relief in
International Ip Arbitration” [Online] Available from: https://www.iam-media.com/global-guide/
the-guide-ip-arbitration/1st-edition/article/obtaining-interim-and-permanent-relief-in-international-ip-arbi-
tration [6 November 2022]
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Mohmeded, S., “A Critical Analysis of Arbitral Provisional Measures in England and Wales,” p.152.

» |bid., p.150.

* International Arbitration Act section 12A (2) states that Subject to subsections (3) to (6), for
the purpose of and in relation to an arbitration referred to in subsection (1), the General Division of the
High Court has the same power of making an order in respect of any of the matters set out in section 12(1)
(0) to (j) as it has for the purpose of and in relation to an action or a matter in the court.

" Ronald Wong, “Interim Relief in Aid of International Commercial Arbitration,” in SAcLJ 24(2012),
p. 528.
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* “Quiborax S.A., Non Metallic Minerals S.A., & Allan Fosk Kaplun V. Plurinational State of Bolivia,
Icsid Case No. Arb/06/2,” (2016).

# Stephen Benz, “Strengthening Interim Measures in International Arbitration,” in Georgetown
Journal of International Law 50(2019), p.157-158.

** Jose F. SANCHEZ, “Applying the Model Law’s Standard for Interim Measures in International
Arbitration,” in Journal of International Arbitration 37, 1 (2020), p. 69-71.

** lbid., p.73-75.

* lbid., p.62-63.
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* John Choong, Mark Mangan, and Nicholas Lingard, in A Guide to the SIAC Arbitration Rules
(Oxford: Oxford University Press, 2018), p.238.
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% Choong, J., Mangan, M. and Lingard, N., in A Guide to the Siac Arbitration Rules, p.239.

" Joseph Lee, “Court-Subsidiarity and Interim Measures in Commercial Arbitration: A Comparative
Study of UK, Singapore and Taiwan,” in CONTEMP. Asia ARB. J 6, 2 (2013), p. 231.

* Ibid.
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. Arbitration Law of the People’s Republic of China section 28, 46 and 68

“ RAYMOND GAO, “Bridging an Access-to-Justice Gap for International Commercial Dispute
Resolution: Recent Developments of Interim Measures in Cross Border Chinese Arbitration,” in Colombia
Journal of Transnational Law 59, 3 (2021), p.636-638.
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and any arbitral or other institution or person vested by the parties with power in that regard, has no power

or is unable for the time being to act effectively.

54

MY JXIN-41_new.indd 54

04-Jul-24 2:07:09 PM ‘ ‘



‘ | mmaw:

X

X

X

X

X

X

X

X

X

X

X

X

NIAMINGUIUY PANTUUNTINFe U1 41 aduil 3 : ngAAnteu 2566

‘WTV]‘U{]‘Uqumﬂﬂﬁ\imaﬂ@umﬂ@ma?ﬂﬂi VI']ﬂﬂ‘W‘WWV]EJQI&Jﬁ’]QJ’]iﬂU{]UG\G]’]QJF"I’]ﬁQEU@Q

edD_

il
E]‘iéi’gﬂ(ﬂﬁﬁ’]ﬂ’ﬁﬂ’}EJI‘IJﬂ’]VM@quJuL'Ja’MQﬂa’]'J ﬂg]‘wmafﬂ‘wmmaLm@umﬂmmmmiwm
flun

UfuRleanaUsznis Tawn

1.) U laRa1InN1sHgUANIUNINTT 41(6) (7) NE1AD MINUIATAITALATES
Frasrnduninsnisiansavssiandinuandndseduiieviseanldinelunis
oyilagans ayglanansenatnendeentosmesdios wimnidunsdhnasms
AupsesiamsUssandy aufu’ﬂ:mmmmsma]é"ﬂﬁﬁﬂwmmhiﬂﬁﬁ’amwuiﬂﬁ%w%ﬁ%mﬁﬂ

9 9 v Y

(%
v o aa

q ¥ & a = & a 3
%aawma%m%%ﬂm 9 GUQL'UUUiuLWULLWQﬂ']a\Tuu ‘Wﬁa’mqﬂqquiﬂﬂﬁﬂflLUUUQﬂﬂ@Qqﬂﬂqﬁ

N

i '“Wﬂ‘vﬂ,uﬂgummumaquumqummimmmuammi yiFerfunsvindnduelngende

worundngruniiladudeoygyilagainislasveuuds wieldneandomelunis

'
[

aulanaINAnaInshlgenUfURmuAd Ty

2.) augylenaIn1se1sesvesdemaliisfumumduinvialuzewinsnis

ANATDITIATIIVRIRUYINNAINTT Tnelinsudaludsginaniisaadendy aavsiands
Toie wmﬂgummummmmneﬂ,ulﬁaa:mmmﬁﬂmaaammnmmmmw 42

%Lﬁulﬁ’jwm3ﬂ’zgaj§1ﬁa°wmﬂmaiumiﬂam%’uLLazﬁ’aﬁummmsﬁmiaa%mn
fisanlageyglanansiuadienszuauniseyglanains wszidunisuseiuinma
anstafuinnInsAuasesttasnoenlaseylagansld Tuvasiiuszmalnelails
TryaAlisunamalunissessunazdifuanasmsdunsestainsiioaniagoyqlagainis
mads“en”litifuinnsnsduasesiansniieenlaeyglana1nisld wilumsufon
afmmalngjazdusonu fiRnunnsnsduasesinnm mszginmileunseimn
auliufRnunnsnsduasesianin sygnlanainisensvhdidadeiduufintse
f{jﬁ‘wm (the possibility of drawing adverse inferences by arbitrators)® %%amm;jﬂwm
LiufdRmumnasmsduasesiinsmszannInsAuasestinsfina 1 lsifussansam
demartiliafinmiesufoiay ginmorsluduiieseduasesiiassionadnaia
Tngihmdseygnunsnisduasesiansnveseyglagainisivdudundnguuszney
wiEWeuiuiwszsvdygRoynlanainis we. 2545 psiiuntygiRieiunamalunis

gouuwarUsruldunsmsfuasesiansfioantngaunlanainshisgedaauy wenann

Al Yesilirmak, “Provisional Measures in International Commercial Arbitration” (Doctoral disser-
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Abstract

The purposes of an opposition proceeding according to Section 31 and 32
of the Patent Act B.E. 2522 (A.D. 1979) (with further amendments) and Section 32/2
of the Draft Amendment to the Patent Act which is during the legislative process is
to allow third parties to participate in the examination procedure of patent appli-

cations, and on the other hand, to assure

the quality of patent registration procedure. However, in Thailand, the num-
ber of oppositions is rather a small proportion of the number of patent applications.
Further, the relevant provisions are ambiguous resulting in inconsistencies in the
proceeding. Thus, the Thai patent law relating to the opposition proceeding should

be reviewed whether it is still appropriate in the context of present-day Thailand.
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With the comparison of the Thai opposition proceeding with the opposition
proceeding according to the patent law of Australia, Japan, United States, India, and
Singapore, which are countries selected to represent each model of the opposition
together with the analysis of decisions of the Director General of the Department
of Intellectual Property and the Board of Patents, statistic data, and interview data,
it is found that the current provisions hinder both parties’ processes and the draft
provisions also cause issues that deviate the proceeding from its major purposes.
In addition, the law lacks clarity for parties’ and officials’ actions in the

proceeding.

Therefore, this article proposes that Thailand amends its patent law, i.e.,
provisions relating to the opposition proceeding to alleviate limitations that put
either party at a disadvantage and cause difficulties in the proceeding so that the
purposes of the proceeding can be achieved. As a consequence, the provisions can
help promote innovation and disclosure of such to the public for sustainable

development.

Keywords : Opposition Proceeding, Patent Opposition, Patent Law
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Fritz Machlup and Edith Penrose, “The Patent Controversy in the Nineteenth Century”, in
The Journal of Economic History 10, 1 (1950), p.9.

" Mark D. Janis, “Patent Abolitionism”, in Berkeley Technology Law Journal 17, 2 (2002), p.932.

® “Philosophic Perspectives on Intellectual Property,” [online] Available from : https://cyber.
harvard.edu/bridge/Philosophy/ipphil.htm [9 August 2022]

U%’ﬁuapLmué’fﬁ)ﬁamﬂuﬂﬁﬁﬂmmwmEJLLazm'ﬁLﬁadﬁLﬂummLfJuﬂ%aLLazf?ﬁﬁLﬁm%uﬁa duluIRAkUY
wilwlesdudunuidaiiuanusindion WAEANSIES NN UYOUSTIUVRILYBEYNAL Turaizfiuufnuuuinsng
TuthusnBuunfnuuudesisnddmndinundamliuddasaig ndnie uwiRndulguaidunin
fisilsfennuniuiuardsnuunt

’ William Fisher, “Theories of Intellectual Property,” in New Essays in the Legal and Political

Theory of Property, ed. Stephen Munzer (Cambridge: Cambridge University Press, 2001), p.172.
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' J. Janewa Osei Tutu, “Humanizing Intellectual Property: Moving Beyond the Natural Rights
Property Focus”, in Vanderbilt Journal of Entertainment and Technology Law 20 (2017), p.211-212.

" lbid., p. 232.

" |bid., p. 252.

® Brett M. Frischmann, “Capabilities, Spillovers, and Intellectual Progress: Toward a Human
Flourishing Theory for Intellectual Property”, in Review of Economic Research on Copyright Issues 14
(1/2) (2017), p.19.

" Ibid., p. 14.

" Ingrid Robeyns and Morten Fibieger Byskov, “The Capability Approach,” [online] Updated: 3
December 2021. Available from : https://plato.stanford.edu/archives/win2021/entries/capability-approach/
[22 August 2022]

* Ibid.

" Brett M. Frischmann, “Capabilities, Spillovers, and Intellectual Progress: Toward a Human

Flourishing Theory for Intellectual Property”, in Review of Economic Research on Copyright Issues, p.24-25.

66

‘ ‘ R A W -RRRRIXKIKKKAAAAA FAK-41_new.indd 66

04-Jul-24 2:07:09 PM ‘ ‘



NIAMINGUIUY PANTUUNTINFe U1 41 aduil 3 : ngAAnteu 2566

4. WUINNENSNRUANTZUIUNITARAUTUSZUUENTUNS

wwIRAenguanelussuuAsegiavuieyatvauulilingvinenlinuAuases
msUsgRvglaenisivualigiianslunisusshvg lidiwsiludussivg viedsuleudns
Y a ¢ & v Ya a a & 1A wva A o’
PnyUsEAYg W Duiu anunsald@vsynvianisuseivgudiiesiived iedunsneuuny
Tifunsamulunsussfvginau’® amunguinislindanasnguinisaiiusgdda way
N15a319a53ANSUsERAYEYIIRAANsWlstumenIsAlunaIngnaIunsuwaswinnssu”
AEdnSNaLLIARRINaT? nses1vlaRansUnsatunsnaeslsemealng Faduatul
=% v ¢ A & ] a vy v Y aw A ¢ a o A
WA, 2522 Failingusvasdailunisduasulilinisauain 39y wasUseRvgnanduanvse
asy é{ (Y] ) & 1 [y [y 1% = =2
nssudstavulml duludselevidsenisimudnaninvestssmalusumalulad suda
A 9 va v a  a a ¢ v a_ sy a o a av v
\ialvidn1sAuATesdnslun1sUssAvgvewussivg” Tuvasdeaiu nguunednidnsees
asnauaunasenitawalsglevivesiludivedvsUnsuazansnsaulsslons®

Y]

NIEUIUNITARAIU (Opposition) Qﬂﬁﬂmﬁjagﬂaﬁg?\‘iLLﬁIMWS%iW%ﬁ@ﬂ@ﬁVI%UM
w.a. 2522 Fadungrunedvsinsatunn wazdindnuassuuuuiiimnauiatulagiy
duidlumseonuuuiilelriaenndeaiuszuumsnsiadounuusonsaTIaaey (Defer exami-
nation system) Tnefimansaaaouifesfudaonasuasfisnisdou wedumsdszudn
Aldanauazian suwdadumsussimniszauvesdinnuansing mndwesuansdns
gndesmmdninaeiingrneimusdsinnsssmalaan Mondsannusznialaivan

o

wen Al suavsUnsaidunstuivelinmiaaeunmsussivineluszeznaniinvun
druuaraneueniiidnsiudnduvesuansinsmelufimunssezna Weduesudns
Un58uvelinTI9daunN1sUsEAYILAY HRTI9a0UT9RLluNITNTIa0UNTUTEAYENIA

wadaaoly

v v [ = adao % v A ]
nsvvaumsanAulunalnnilsniingussasdliyananisuenidunidiusiuly
NTEUIUNTTNTINAOUANSUNS LileantarananiiszlvnuAuasein1sUseivgiivin
AraNTRnUTNgMINevun uaziioaaransenuiianaiatuanavsunsesntaaliveu

® lygae mugSyaz, anwasvasnguuieninddunislaen, fuiasen 10 (hsunmumuas: diniu
{351, 2559), nii1 158-159.
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nAAAA, RUNASIT 1 (NJanwanuas: dinANiuigwIasnsalumivendy, 2555), i 29-33.

2 \Spadennu, v 19.

2 Spafeaiu, wth 37.
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? Chris Dent, “Opposing What - Nature, Purposes and Questions of Reform of the Opposition
Decision in the Patent System”, in Flinders Law Journal 12, 2 (2010), p.18.
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® Kimberlee Weatherall; Fiona Rotstein; Chris Dent; Andrew Christie, “Patent Oppositions in
Australia: The Facts”, in University of New South Wales Law Journal, p.110.

% Carlos M. Correa, “Tackling the Proliferation of Patents to Avoid Limitations to Competition,”
[online] Updated: August 2014. Available from : https://www.southcentre.int/research-paper-52-august-2014/
[13 June 2022]

" Janet Freilich, “The Replicability Crisis in Patent Law”, in Indiana Law Journal 95, 2 (2020),
p.436.
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Abstract

There are some problems in the application of the customs law among the
relevant state agencies in collecting anti-dumping, countervailing and safeguard
duties. In particular issue of the liability to pay the duties in the event that customs
tax incentive is exercised, determination of penalties and surcharges, the duty
refund, the appeal of duty assessment, the application of offense and sanction
provisions under the customs law and the collection of duties of waste and scrap.
Therefore, this article aims to study the concept and objective of collecting
anti-dumping, countervailing and safeguard duties, and present considerations about
the problem of the application of customs law under the Anti-Dumping and
Countervailing Act B.E.2542 and the Safeguard Measures Against Increased Imports
Act B.E.2550. With suggestions, the relevant state agencies should be clearly added
for a common practice guideline by considering the objective of the Anti-Dumping
and Countervailing Act B.E.2542 and the Safeguard Measures Against Increased
Imports Act B.E.2550, to achieve by making them more efficiently. Together with
some deficiently provisions that need to be amended, relating to the execution of
the customs department in collecting anti-dumping, countervailing and safeguard

duties to be complied and be the same standard.
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Tnfin1sseniiveinsneulinisyusainuazeinsnoulanisganyy drunsessdeydgh
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iWelinisteruldnguaneindeaaning lunsaindnisiseniivensneuldnisvu
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UyalAn15maulin1sunaInlasN1TeANEUTREUAIINANUTEMNA WA, 2542 UAENTEIY
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SadRnasnsundessnnmidrdudiidiuiu ne. 2550 Wuldegreiiuszavsnim uas
laidaudafundnmauiingrnsuazanuanasmeld WO vuideiiejsilasdnudgm
n1steduldnguunednmieaaning swdsdrunavesnsuAaninslunisaniunisaiels
nmnedanan lesusaiymddaiiietu uasfnwnguneindensneuldng
ueaa nuangdimenisneauldniseanyu wagnguuigdtnlsunsnisuntenes
iaUsena tilemuumsnmsudtyvlunsdedulinguungliannudoinu wangau
wavaunse iUl dulumueaunsualuinse vl Rn1sreulinsunaInuazns
gAnyLTsELAMNAIUTEINA WA, 2502 WagnszeTygRinnsnsUndesannstidn

v

AuALiagu w.e. 2550 saly
1.2 aguszaAnIsfinen

(1) wiefnwmdnnisuasuenudalunsSeniiueinsneulinisunain 8103
naulinisaavuu kavonsuntesnm st Aumaiiudy amuanuanasseninsseme

waznaLeing 1NN VIR NUTEIMNATAEITDY

(2) WieFnwuszuiiymlunmstedulinguunednmenaninsaaidmualily
ngvsneshensreuldnsunaIakarn1sgRYLTAUAaINANTEMA LaEngTNg
denpsmsuntesmnmsthidnduiidistu sudslymiiiefusiunaniiivesnsy
AaN1NSTUNITALTUNTAINNYMUEFINGT?

> U951 49 warang1 70 wirTaUyalAn1IneulinsYnankagn1IeAyUReauA1INANUTEINA

W.A. 2542 wazaIng 28 wizswUgginininsuntdesainnisuidnduniinay w.a. 2550
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Mnnsd AU iy ﬁﬂzymﬁﬁm%uiuudmaamaﬂ’aé’uﬁuwﬁmqﬂfﬁmmagwma
Iemaning lidnasisannsdilgmmsBenifuenns nmstmuadeyfuuasiiuia
n3ensIain1sUszdliueInNs MsAuens ANNFURAMIeIYT Tadanasnistunisdaiu
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MBULANITYUAIALAZNITANUYUTIAUAIINAUTENA WA, 2542 uaznseT1vUnyald
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wmsnisuntesanmsthid dusniiuay w.ea. 2550 nasnausydaniieites
1.4 YBUWANITANYA

et tigrilunslitisunguaneidhenaninslumsdaiuennsmouls
NSYURAIALALEINTARBUIANTTEANYY AunsEIvdnydAnisneuldinsvunainlaynig
9AMyUTAUMINAUsEINA M. 2502 uazmsdaiivensuntiesannshithdudii
W smsysdygRnnsnisuniesainnsthdndudidiaty we. 2550 Uszneu
AuAnwInannguunekazkuIljUAnUAUANaTIMen1snaulanIsunaIn (Anti-
Dumping Agreement) AIUANAYIIAIENITOANUULAZNINTNITABULA (Agreement on
Subsidies and Countervailing Measures) kagA21uANaIIA8UIRTN1TUNTBY
(Agreement on Safeguards) neldnsay WTO saufsnguaneuasiuiufuiAvasanan
glsu WevnuumsmsuiludigmnslidsfungmneivhesaninslunsdfifinngGeniu
onsmaulimsvuman ensmeulinisgavyu warensuniesanmsihdnaudiudy
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1.5 35n15ANW

1%
v Aaa

ARl TIENISeNaTs (documentary research) lag@nu
Aupduarliassideyanunlydanguang dsuasunalny LAZeNATTINITINTS
Rerdeafungmineivhenismeuldnisjunaiauaznisganyuisduiaindaseime
npmneideasmsUndesinnisthididud ity uasnslitidungmnednde
Aannsunmssiunsmafingunedvun TasagAnwisisngransvesssmalneuas

ANUTENA LDLAUBLUL LU Nz ausia by
1.6 Uszlavunaininazlasu

(1) vilinsudmdnnisuazuwirmiudnlunisBeniveinsneulinisiunain
91nIRaUlANITRAVLY Lare1nTUnUesannsthid duANiiudL MuALANaITEnINg
Ussina wasnguunslve saufngruevesinauseimeanne e

(2) Wlimsuistgmilunsteduldngmneivaeganinsmuiiiivualily
ngvsneshensreuldnsunaIakarn1sgRYLTAUaInAsTEMA Lazngmng
dennsmsuntesmnmsthdndudidistu sudslymiiiefusiunaniiivesnsy
Aan1nslunIsAliunIsmunguuIeRana

(3) hlimsdanmamsudtammstsdulingmneindonaninslunsdlid
nsEenueInInaulansvunan a1nsmaulinsgaviuy wazansuntosainnisuid
Audiiinty Tiduluegsdivssansam annsadasuldlmdulummanunsuniuvs
nguane wasklumnsgusieaiu

2. 1msmMsnauldnsunain wnsnisnauldnisganyu wazunsnisundes
AIUAUANGITENINNUTEIMA waznguanglne

2.1 MIUAAIALAZIINTNITABULANTUARIA (Anti-Dumping Measure)

! [d 1 a v ! < aal
nMsvueaadumsiUsensadualunainseninuseme lnedunsaiiuseme
Hevoandsduiuedissmaiihdilusaismnihnanfiseniiuangzedusiunely
Usemegdoan® Mvuaaiafidaiungnaninisatlan Ae nsiin1snseyinn1sumnaniiy

q

Krishna, Raj, “Antidumping in Law and Practice (September 1998).” [online] Available
from: https://ssrn.com/abstract=604967 [23 February 2022]
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fnaliiAnnsennaudiazdeliinanudemeetisioussegnamnssuvesUseine
i viseduguassaremsitmwigaanmnssunelulsene Ussmedideregeunsein
mmeuldld Tnmsiiuennsifteseuldnsyiunann ilelsmauiiindugsssuyann
Unf wazannsiiGenifiuiudodliifudumassrieneiwisitunaiiinmemuaain

MelAnNunNaIIfIeN15naulanIsYunaln (Anti-Dumping Agreement: ADA)’
Useinaandnagltinnsnmsneuldnsjuaaaldiamz ngldnginisalnudiseylilude
VI 499 GATT 1994 uazawiiléinisiGunslaauuazdniunsiiaenndesiu ADA 3
Ussmagihidnasdesindngruludesiuin (1) fimsvurainindy (2) fanudemeud
gaawnssunglulssmaiindnauielinfeiiuiviuifumatn anudemeguiniy
laun mnudsmeegsdfty (material injury) msqnmuﬁﬁa’tﬁﬁmmmLﬁsjmaasméhé’@
(threat of material injury) %38 felAnaurzinfussnsguusdluniseisgnamnssa
meluiuingy (material retardation) uar (3) mnudsmeiiAndudunainainnig
UMM (causation)

domslaamuduanielddeasui Snmjunarniniy faudemeosddny
uignavnssunelulssmaindndududafetuiududivunain uazeandeiiie
%ut,ﬁumammﬂmiﬂdmmm undayalAte VI ¥ee GATT 1994 Tviansusemagiinidnlung
THumsnismauldnisiumaialed lnanisiiveinsnisidiviersssudeuiivayannduen
fidanussmasinsgyinsusann uwieinsiGenfutudosifud i
ma1n (dumping margin) wan1sBanivaInsnoulinIsunaInIzayyInbinszyilaly
DIUNATDIAN TNV’

2.2 NM99ANYULATINAIN1TABULANTTaANYL (Subsidies and Countervailing

Measure)

IenanNN1THAINTRANYULANUASIEATITUNTVUARINNIN EIUANITEANYY
Hunsiisguiaiinpsnstiemdelaeyhluuiguseneunslunisnan Tagenaeglusunis
anviosniiunmBduldiayana nsanriesniun@tihdh ingAuiililunisuan nisane
nszualih msliaudesnraendedufielidamulfiuieulunisdsoon aa=

® Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
° Article 9.1 of ADA
7

Viwwdly (nuedn) nodals, NQuanelATEgRATENINNUsEIWA : GATT uaz WTO : unvialy, fiuriass
1 5 (NFUNNAUAST: Teysya, 2560), w1 329.
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MelinnuanasingIgnIsgaLILarIIRIN1IRaULA (Agreement on Subsidies
and Countervailing Measure) msgaviuiidumslilasianzianzasiniu fiavegnels
wnmsmameulimagavy’ lnsaundnagdesindunsmusuneuiiduiutmuaiieUss iy
Jnsenifivennsmeuldiududile 4 Mnfuunuvesaindnduiitidalufuwauvese
#0AARRIAUUNUYLATOUD VI 983 GATT 1994 LazUomuUuUAIIAIINANGY LagDIns
nouldmsgamyuazgnimmamuiilssBunslrimunazsiiiiunslneaeandosiuuntyd
YBIANUANAIINAILNITAANYUKALUINTNITNOULR

Sevssmeanindmdadutuaninehiinsgavyuiadudidniiinnagamyy
fuduammilifnnnudemeuigraunsuaelulssna Ussmaandneadonii
onsmeulinisganyuldluoanunvesandnimun lasswauensmeulinsganyui
Fonfumaiudnusimienniduaunsganyu wideslifuniinisganyuiinui
fognuildmuunsgamyusioninsvesaudiidsoenuagldsunsgamyu Jusgius
dnduvesiiisunanthivesuseimagiidnlnelviddafanuifiane igyinlianude
yevosgeanssunelunuaduly’

2.3 wnsn1sundas (Safeguards Measure)

wnsn1sUntesdunininistinsalunisiuasen sulstunIanIsAaIndud
Unnelminadeniveg1aieussngaainnssunglulssianndndudiviin
a U A [ v a ¥ -] ¥ d‘ L% = [ L% L4
Wwenfursaudsdulaenseiuausdndy welgaamnssunglulssmainaiusudali
AUTEUULATEENY nedls1NgIumnaIn US Reciprocal Trade Agreement Act 1934 Tu
undayalAdnne “uneniiu” (escape clause) Feaunnlysglouinsnistans1imedum
Ul wniigaddladnduanidulaaieanudemenegnaninandunduniely
Uszina” uaziinisussalilude XIX ves GATT 1947 laede XIX lanmuameulylunisly

cs Y o v a v .da X Y = - Y a

WMINI3 Av (1) Aeslinisunindusiiindu (2) fesdianudsmensaanauliiinaiy
~ ! ~ o Y a v ada X a Y ado v v &
demesogaamnssulaedianvnainnsindnduandiudy wag (3) duennudidideadu
Aumdaieniu vsewdsiulpensaiudualulseme lneuinsnisnidenaasiduinnsnig
1% = Gl o w o Y al 9 1 N 211
AUNTE MIRuInTNITIINAn T lilldnEAla

* m3gayyuiidunslilaeanzanzas guins 2 109rNANasivieNseAYULazINAIN1SHB UL

’ Article 19 of Agreement on Subsidies and Countervailing Measure

10

Viwwdle (gnuean) edgls, NQUEIBLATEENATERINNUTEINA : GATT waz WTO : unialy, wi 379.
143 5191515909, ANURnasIfeunsnisuniles (Agreement on Safeguards), (@¥aRn13nsu

\ATEENINITIIIYE, 2542), NN 3-4.
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melamunnasinmennsn1sunies (Agreement on Safeguards) n15UsAULY
1nsn1suntes UssinaauninasaealfuRnuuntydfveeninunnasinmeuInsnig
Untosuar Ua XIX 909 GATT 1994 IngUsewmaindnealiuinsnisundeslanznsdl
fifinsundnauiifiatuegiann warUiinunsiidiffistugeiudelfiAnana
FemeegeneuseiteanamiiaznoliiAseandemeegeheusogaamnssuaiely
Useimagiini dandeduiaiaiieriurseduiiudsiuiulnenssivaudiihg” Tae
liehilsfaundsiiunvosdudniu Vel nsliuesnsuntesnsldléifisariniisidudle
Tnquizasdlumstesturdadensinnuidemeignamnssildiuanmsiidraudni
diduegannuanitedalonalunisusuiliungnamnssumelulssmea laensdndn
naididansn wmsnisundesistnegluguvesnBaaninsfifistuvdedosiinids
U3unas egalsfiniy mmmiﬂﬂﬂaaé’qmmaﬂﬁugﬂLLUU'S'ulﬁ ilesnninpsnisundes
lilgsnameaasnsusssanwinty faandnmsideninasmsfivangaufigaiiie
ussaIngUszasddana1n sl mafwuamasnsuntedluzuuuureseins enadunis
Lﬁuﬁuﬁummﬂs@amﬂsﬂ"’ﬂﬂ (ordinary customs duty) ﬁiﬁ?j’ﬁqﬁuag wsea1adunisiSen
Auansviernsssudlondu 4 (other duty or charge) Jadoulesiude 111 vasAumAnas
hluishenBraninsuagnisdi 1994

2.4 wezsrwdygianisnauldnisvjunainuasnisaanyuaeduaianasl e
W.A. 2542

ey An15noulANITUAAIALATN1TANYUTIFUAIIINAUTEINA
W.e. 2542 Aualddsduilioun 30 Tquiey 2542 laesianunnasinfien1sugusnude
VI g99A1unNaaluinmen1Baaninswaznisin 1994 way Council Regulation (EC)

No 384/96 of 22 December 1995 on protection against dumped imports from countries

' Article 1 (Jurisprudence), para. 13 of WTO Analytical Index Agreement on Safeguards.
13 TA 19 < a o v 3 ¢ v =

un¥ond nysauTauges, Usaulgvineafuinasmsundasnmeliunnd uazasdnisnmsinlan: Anwn
nssinguanevasUsemAauIgawsn, InendnusuSyay g auglfmans Puiansaluninends, 2543;
wi 27.

14

Peter Van den Bossche, The Law and Policy of the World Trade Organization Text, Cases
and Materials, (Cambridge: Cambridge University Press, 2017), p. 647.

' Fernando Pierola, The Challenge of Safeguards in the WTO, (Cambridge University Press,
2014), p. 308-309.
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not member of the European Community ﬁuadawmwsﬂﬁﬂLﬂuLmeﬂumiiNﬂg]vimﬂ“
f¥suundiinisnsgnsrendedduginunismunsessiydfit wasddunaoonng
ﬂiz‘vmqLLasﬂismﬂLﬁaﬂgjﬁﬁmimmwizswﬁ’zyajaﬁ/” wazdl “AMYNTTUNITRITUINIG
vmaALaENITgAMYY” i fiiansanseulinsiunaiauaynsganyu Taeingunisd
msszmadugiisnnamhilunslimunsumaauayaudens uasiausnnuiiuse
ARIENTIINTRTANMTLRaIALaY M TgavyULilofian TN Tady vaziReaiu Tudud
Aeatumasiiunueansumaninstiu Wguuitiinisnssnasnsedaduldnunsuay
fisnunaeenngnsenainafunsauenvidevanysyfunisdiszens®

soumszsrdrginisneuldinsjuaaiauaznsganyudsduiaindsUssina
(atufl 2) w.e. 2562 Iéﬁmﬂﬁmwﬁ’mzﬁaL?isr;ﬁ’uém’mamamqamm’tumwﬁ’wLﬁumi
fugfimentitlideensviedeeinslinsuiiu viedatszamensiingn yavsuna
Tumsauensliunfihwesinildddudniilsdiszansneuldnsvumanavieensmeuld
n1sganyunaueanluuens1we1Idng (re-export) laglmihundayaliinguunginnie
Aamnsuazn N deRiadnTmaninsfiisfosnldiunisduiiunisfengnn vl
iefmungunansiiunisvesnsuganinslitaaunazantiymansininungmane
sernamhonuiiftes”

Tudiuvesensnauldnisyuaain N1siruAgnIeInInoulinIsiunaIavinle
vafiovinnnudevne uazasiiunidumdennsiueaadld uazlunisSeniiuoins
Aauldn1sYunaInlii un Uy RN runednaeaanInIwagnN e Ineiin N1
AannsulidedutumsBeniuennsdnariadononsiuduensudhamungraned
nsumanInsawimthitlunsGenifiuensneuldnsunaiamuiinuenssunisiionsan
Msvjusanauaysgavyuiiddslizenifunmsnsiaugnssunsimun ogslsfn
Tuunensd aaznssunsiasanmsvusaakasnsaamyuldnuadesntiunsBeniiu

© R quainadng, “definnsuniendunislitsfungmnenismauldnisunaiaveding”, asens

nguanensngaunadyauasnisfnsendnedsama (2555), wil 505.

71991 5 153R89 Uaru1nT 6 wizs1uUnalAnnsmeulansvunanuagnTeAyUReauA191NeN

Usgine w.ea. 2542
® 311991 5 955AnTe wazam 11 wsgsedyginismeulinmsunainuasmsaamyudedudiandng
Usgine w.e. 2542
7 Juiindrinanuangnssunisnguni Usenauiansesdiaansmeulinisiunainuagnsgaviu

FeaumanaaUszne @UUT ) we. . (Souadadl 2021-2022/2561)
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onsnoulinsumaiavdelizoniiuensneulinmsrunaialusnsiiesas 0 Tunsdld
vhdhuwdniiienisdeoen meldngrunsidiensiaugnamnssuusisszmalne
NNVNBINTIENTAETUNITAML KAZNVUIEIIMEAANINT Inen15entiun1sBentAy
mmmanumimUulﬂmwaammsm s uazieulrlunisenfueinsyidiiionisds
ponmuinguaneidenistutmuaudusinsd

dmiveinsneulanisganyu nsA1wIieInsnauldnisaanyuliAIuIneIn
Ustlewiildsuludisssesnaniithdoyaulfifiensliaiunisaayu Tassmundusam
sovevesdumuesiiildsunsganyuisazse Mifunisgemyuiinseviedeado
Ttwdndlaliunssuaiilinisganyu gunsgamyuazveliinalidiodnanoonfls
uin1sensfigatiteriaaiafinaruduvesiumseanyn ennsneuldinisgavmuiiuly
fvuafisafiovinanudeme uazaziAunitusslonifigiunsgeumulasulils loe
TunsFenfivensneulinsgenyuiy wsznedydinsneuldnisjuraiauazns
9AUTAUMINAIUTEINA WA, 2542 31091 70 TrhiumdydRludiuvesennsnouls
msuamaulisdulnseylan dufu lunsdiifinmaGenivensmeuldnsganyuain
duenle Jespaundydingrungimeraninsiazngrungimeiiindnsiganinsun
THuiunsenifuensfnaatiouonsiuduenmidnungmnedu

Tunsaififudnlisrszensvizetnszonsnouldnmsiunaiavideensneulinig
gaunyuliasudiunsedstisyAensnanan iilusunavesnsuganinslunisBaniiu
9103 Buifiuaniouiu n1stnues msBavienrdaningdu mavievonnaIn uaznis
fufiunaieafuremndns savlnisandudiin savdeandsuiu main1sdiszeins
pouldnmsvinan Ruiiwandeusu TunsdifindlidudeiunsUssdiuens Gu
danandeusu nsandudiiy wazsavideanileusu vesnsumaning Wenssnirenms
N33UN15NATRNTTAMUNYUUBTIPEAanIng waglithuntyafngvuiedinie
AanInswazngmneidefiftdnaaninsldtiiuuinssiunmstinaaaalee
oylau udlihhuntydfluduiiferiumseRuduuvieRunsiamungrineginie
aamnsuldfuniaiiveins Gudin uandeusu iaduldnensmeuldmjunainuie
91N ULANTRANLY

211991 49/1 wazaing 70/1 wazadygAin1sneulan1siunalnuan1IeAnyUBaEuA1aINaIg

Uszina wa. 2542 Audludindslaensysvdygfnisneuldnisunainuaznisganyudduiainaalssme
(atfuf 2) A 2562
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Tudiureamsiuens wizswlydinisneuldnsyunaialasN15eAVUUGIEum
INENUTENA WA, 2562 wazuAluiandy Mvuaweuianisiivensty Tunsaindinig
deduAnladiszeinsnoulanisjunalanazainsnaulinisaanyundusenivuen
FIYRIUIINT (re-export) AULATT 28 Unanse1vURRARNING W.A. 2560 (M3 49/2

@ v ' ° 1w ) A a <
LarNInT1 70/2) 899191nR0UliMIVURa1afINI18nI191NITINTNNEENNY (119151 51)
= o - Y 9 ~a N0 aa o o & ' 1
nsAveINItIAsIVsenanUseiuens TunsdifiruenssunisiAiladetuiigainluiinig
i 4 = = Aavo v oa P 1A A
Viunaraviseliinnudens Wns 52) uaglunsagiinfigallanldfidumaeunis
YURAIAYIOEIUMABUNN TV UARIAARAIWINI1BINTRBULANTYURAR N IIUSAY (31n1m51 59)
wana 1Nt ASFUUATIININIENTINIAGESUNIVRBNNYNTENTNIMUANSNNINLAL

v
wva S

35019 NAUDINTMIONANUTEAUNITTITLOINIAUNTETIVUYQRT (U951 5 255ANTN

o

Usenauungi 11)

el lunsainglalinelad3tadetunanveinmznssunsmuuIng 49 w3e
ANTARBY0IAMENTTUNNTIUNITUBIAVUNIUAILLIATY 56 1R 57 11957 58 LAZHINT
59 gnssalAnidadedanandemanindgdunadygwaznisisenitsemalaniely
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Edwin Vermulst, EU Anti-Dumping Law and Practice, 2 ed. (Sweet & Maxwell, 2010), p.
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Commission Notice concerning the reimbursement of anti-dumping duties (2021/C 118/06)
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Abstract

Concerns about media plurality are at the heart of media law and policy.
The concept of media plurality is based on the fact that, unlike other sectors, media
are powerful gatekeepers of public communication; hence competition law is not
sufficient to prevent media ownership concentration. Thus, a specific regulation is
essential to safeguard the public interest by avoiding excessive power and concen-
tration of media ownership. To control undue power and concentration of media,
a specific regulation which enhances media plurality is necessary. This article studies

various complicated factors concerning media plurality in the regulation of media

* This research project is supported by Faculty of Law, Chiang Mai University.
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ownership. It analyzes the UK framework as an example model in comparison with
other jurisdictions such as the US, Canada, and the Netherlands to recognize media
plurality concerns. The article found that there is no single masterpiece for an
accurate evaluation of market power. Policy concerns for achieving pluralism are
distinctly complex from country to country depending on their history and context.
It, therefore, provides guidelines on various factors that should be taken into con-

sideration in media ownership regulation.

Keywords : Media Law, Media Ownership Regulation, Media Plurality

UNANYa
mmwmﬂumwmﬁaﬁaLﬁuﬁaiﬂﬁﬂﬁ’gy,waaﬂgwmwaﬁwﬁU@jLLa‘ﬁa AN LAY
A ad v = a Al A 2 v a a Py A 2 v '
MAINVA1EYDIFRINUFIUIINTBLNATeIN Forludnsadnina MefFeiludautomnis
Tun13580a15v99d515UTY NYUUNEINENITHTITUNIINISANAsliieanasanisleiu
N3NTEANAIVRTHD Mt NTIeNginaaitunisiiuguadedaiiniudAglunsiving
Usglevdansisazeenisranaedlalvdauissedidnswaunniiulunas desduldlmia
mmizqﬂﬁwmmmL"fJuL%’waﬁa unAULAneUateNanuatelun1sInANy
natenaIeueIde lagdnsnsnuinsn1snianguuieluansngeiandnsiuseuiisuiu
UseAdu Wi Ussmeanigosnt uauinn waztusesuaus luussiiuiineadesiuai
~ 2 X ' e oA P ~ < ~ a DTy
wanvaevesde unanudullaguitlifinsedielanavluiiewnasnisfeilunisldin
dNSNavedEalfgLug UINTIUNSENlARAMUAaINAN8YRIERLUT UL ULAY
wanshsriueanivluwsiasUssinalasdusgiuusunuasisossrilomaaesdeluussmeaiy
unauiivaueladelunisinanuvaienalsresdoioiduwuinislunisnivny
AU URNYD9ED

AdAgy : ngurneds, nsmiuanuludivesde, Anunainanevesde

142

‘ ‘ R A W - RIIRARRRRAAIRR KO- 41_new.indd 142

04-Jul-24 2:07:12 PM ‘ ‘



NIAMINGUIUY PANTUUNTINFe U1 41 aduil 3 : ngAAnteu 2566

1. Introduction

1.1 Background and Problems

In the complex modern economic and democratic societies, the majority of
available information which has influenced the decision-making of citizens is pro-
vided by the media. Although people can sometimes have direct access to
information sources, they may not do so due to the lack of time and expertise.'
Instead, they rely on the media as the window onto politics and public affairs. The
effects of media are not only determining ‘what’ people perceive but also the way
they perceive the world which have an impact on both personal and political
activities.” With these positions, the media holds a considerable power and has
been regarded as ‘the fourth estate’. As a result, the concentration of media can
lead to a concentration of power. Authoritarian and totalitarian can stay in power
by censorship, reducing political engagement and distorted propaganda. Although
most media companies merely concentrate on maximizing profits, without guaran-
tee, they may exploit their power to further other interests.” Thus enhancing media

plurality is necessary to control undue powerful media entities.

Therefore, the communication sector has been recognized as a distinguished
sector with a great social impact.” The capacity to speak effectively to a large num-
ber of people and influence public opinion was controlled by a few media owners.
The concentration of power and control over the channels of communication lead
to concentrated control over the content. As a consequence, the content made

available was concentrated around mainstream preferences and marginal viewpoints

' Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United Kingdom:
Policy Choices and Regulatory Challenges,” in Journal of Media Law 4, no.1 (2012), p.35.

* Dan Bernhardt et al., “Political Polarization and the Electoral Effects of Media Bias,” in Journal
of Public Economics 92, (2008), p.1092.

® Rachael Craufurd Smith, “Rethinking European Union Competence in the Field of Media
Ownership,” in European Law Review 29, no.5 (2004), p. 652.

a

Teresa La Porte et al., “Globalization and Pluralism,” in The International Communication
Gazette 69, no.4 (2007), p. 377.
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were ignored. Thus, a specific regulation is essential to safeguard the public interest

by avoiding excessive power and concentration of media.’

However, competition law is not purposely created to protect media plu-
rality, so it is neither efficient nor always protects every dimension of media plurality.
The goals of competition law and media plurality are different. Competition law
aims to ensure efficient competitive markets and (which leads to) consumer welfare.
Consumer welfare relates to price, service, quality, and choice which can be deter-
mined by the efficiency of resources being allocated to satisfy consumers’ desires
and the efficiency of resources being used by particular companies. On the other
hand, media plurality focuses on the diversity of viewpoints people choose and
the influence of media entities and media owners. Competition law is concerned
about the market power of the companies; whilst media plurality is concerned
about the media power of media entities on the distortion of people’s perception
of the world. These two powers are not the same thing. Therefore, the achievement
of media plurality requires other different approaches. To control the concentration
of media ownership and undue power, media plurality regulation is at the heart of

media law.

This article examines the principle of media plurality and media ownership
rules in the UK. Part 2 provides the concept of media plurality as a foundation for
media regulatory policy. In Part 3, the development of the existing UK regulation
framework in promoting media plurality will be examined. Part 4 then analyzes the
metrics of the UK Public Interest Test and other possible frameworks in regulating
media ownership and influence. The article proposes guidelines on media ownership

regulation and various complex factors concerning media plurality.

® Gillian Doyle, “From ‘Pluralism’ to ‘Ownership’: Europe’s Emergent Policy on Media

Concentration Navigates the Doldrums,” in The Journal of Information, Law and Technology 3, (1997).

144

‘ ‘ R A W - RIIRARRRRAAINY KAR-41_new.indd 144

04-Jul-24 2:07:12 PM ‘ ‘



NIAMINGUIUY PANTUUNTINFe U1 41 aduil 3 : ngAAnteu 2566

1.2 Methodology, Objectives, and Scope of Research
This research has three major objectives as follows:

(1) To study the principle of media plurality as a fundamental concept for

regulating media ownership;

(2) To analyze the legal framework of media ownership regulation in the

UK in comparison to other frameworks in other jurisdictions; and

(3) To propose a guideline on various complicated factors concerning media

plurality in the regulation of media ownership.

This research adopts a doctrinal methodology based on studies and analyses
of legislations, legal literature, research papers, policy documents, the resolutions
of international and regional organizations and in the UK which is a country that
has Office of Communications (Ofcom) who actively concerns and studies about
media plurality, and documents from official websites pertinent to this issue of the

study.

2. Media Plurality Principle

Media plurality is a concept which presents different voices of political
opinions and cultures. This notion not only refers to a diversity of media made
available to the public but also what the audience consumed.’ It is about encour-
aging people to access a variety of information in order to avoid any excessive
influence dominating their opinions. Media plurality ensures that the public can
access and consume a wide range of viewpoints and prevents too much influence

over the political process being exercised by any media owner.” Preventing this can

® Peggy Valcke, “Looking for the User in Media Pluralism Regulation,” in Journal of Information
Policy 1, (2011), p.287.

" Ofcom, “Measurement Framework for Media Plurality: Ofcom’s Advice to the Secretary of State
for Culture, Media and Sport,” November 2015, p.1, [online] Available from : https://www.ofcom.org.
uk/__data/assets/pdf file/0024/84174/measurement_framework for_ media_plurality statement.pdf [27
February 2023]
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be achieved by ensuring no one organization has a share of news consumption
which is so high that it risks exposing people to a narrow set of viewpoints. The
notion of media plurality is recognized to be a prerequisite for contribution to free-
dom of expression.® According to Article 10(1) of the European Convention on
Human Rights (ECHR), true freedom of expression is not only about the right to
express an opinion but also includes the freedom to receive information that con-
tributes to ideas and refers to the discovery of truth. To achieve this notion, it is
essential to establish the marketplace of ideas where arguments between different
points of view interact. This can also be seen in Article 11 of the Charter of
Fundamental Rights of the European Union which respects media plurality as well
as the right to receive information.” Thus, without media plurality, freedom of

expression would not be existent.

The UK Parliament attaches particular significance of media plurality for the
functioning of a healthy and informed democracy. In particular, Lord Mclntosh of
Haringey stated in the parliamentary debate around the Communications Act 2003
that “plurality is important for a healthy and informed democratic society. The
underlying principle is that it would be dangerous for any person to control too
much of the media because of his or her ability to influence opinions and set the
political agenda” ™. Democracy cannot exist without the environment of contrasted
facts being presented to and tested by citizens. To enable participation in political
decision making e.g. through free election, people must have free access to infor-

mation concerning sufficient facts for making political choices and enlightened

® European Commission, Media pluralism in the Member States of the European Union,
Commission Staff Working Document, SEC(2007) 32, 2007, p.4.

’ Article 11 of the Charter of Fundamental Rights of the European Union provides that: “1.
Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and regardless of fron-
tiers. 2. The freedom and pluralism of the media shall be respected.”

' Lord McIntosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard. [online]
Available from : http://hansard.millbanksystems.com/lords/2003/jul/02/communications-bill [27 February
2023]
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judgments.'" Witnessing the impact of media on democracy during the Second World
War, European states and organizations have guarded media against government

influence and excessive concentration by private entities."”

Media plurality has two perspectives: external plurality and internal plurality.
While internal plurality refers to ranges of contents, external plurality is about the
diversity of suppliers, i.e., media ownership.”” External plurality relates to the struc-
ture of media ownership system as a whole through a range of media outlets and
various services reflecting different points of view of culture and society. This framing
not only applies to media owning by various entities but also includes different
types of media ownership; state, private, minority, and non-profit organizations. It
also embraces a range of aspects such as merger control rules applied to media
entities, a proper relationship between media owners and politics, editorial freedom,

and the independence of public service broadcasting."*

Furthermore, media plurality is not merely about expanding the opportunity
to access various voices. It is also concerning being objective, truthful, unbiased,
and high quality.” Recommendation No. R (99) 1 on Measures to Promote Media
Plurality emphasizes that both quantity and quality of voices are the center of the
media plurality concept', especially, news genres whose quality will affect the

public sphere of the received citizen'’. To safeguard media plurality, especially

' Vaira Vike-Freiberga et al., “A Free and Pluralistic Media to Sustain European Democracy,” in

Report of the High Level Group on Media Freedom and Pluralism, 2013, p.10.

? Rachael Craufurd Smith et.al,, “Regulating Media Plurality and Media Power in the 21st
Century,” in LSE Media Policy Project: Media Policy Brief 7, (2012), p.6.

® Thomas Gibbons, Regulating the Media (Sweet & Maxwell, 1998), p. 29-31.

" EU Media Futures Forum, “Fast-forward Europe: 8 Solutions to Thrive in the Digital World,”
September 2012, p.11-14, [online] Available from : http://ec.europa.eu/information_society/media_task-
force/doc/pluralism/forum/report.pdf [27 February 2023]

' Vaira Vike-Freiberga et al., “A Free and Pluralistic Media to Sustain European Democracy,” p.
11.

' Council of Europe, “Explanatory Memorandum to Recommendation No. R (99) 1 on Measures
to Promote Media Pluralism,” adopted by the Committee of Ministers on 19 January 1999, [online] Available
from : https://wcd.coe.int/wcd/ViewDoc.jsp?id=399303&Site=CM [27 February 2023]

" Council of Europe, “Recommendation CM/Rec(2011)7 of the Committee of Ministers to
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a range of providers, sometimes states are required to restrict the free speech of
private entities, such as by licensing systems. Due to Article 10(2) of the ECHR,
European nations can restrict freedom of speech; regulation on media concentration
is allowed to restrict free speech of private entities on the basis of media plurality.'
Conversely, in the US, the First Amendment seems to guarantee the competition
of media corporations rather than the intervention by media ownership

restriction.”

There are also risks to media plurality in an online world. The growth in
online news and the consequent increase in the range of providers have the poten-
tial to strengthen plurality and reduce the influence of any one media owner.
However, the rise of news online has not yet materially reduced the influence of
traditional news providers and also presents new challenges to media plurality.
Notably, news providers are also seeking to make money from their editorial content
online, for example through the adoption of paywalls, which can constrain people’s
access to a range of opinions. The growth in online news has been particularly
disruptive for the business model of newspapers, leading to closures and continuing
to challenge the viability of some local and national titles.”® Other risks include
online intermediaries such as social media and search engines and their insufficiently
transparent algorithms influencing public opinion by controlling what new stories

people see through algorithms.”

Member States on a New Notion of Media,” 2011, [online] Available from : https://wcd.coe.int/ViewDoc.
jsp?id=18356458&Site=CM [27 February 2023]

* Tele 1 Privatfernsehgesellschaft MBH v. Austria (2002) 34 E.H.RR. 181.

" Sinclair Broadcasting Group challenged the local ownership rule that its restrictions violate
the First Amendment. The Court determined that the Commission had not provided a rational basis for
local ownership rule. It remanded the rule for the Commission’s further justification. (Sinclair Broadcasting
Group Inc v FCC, 284 F 3d 148 (DC Cir 2002)).

* Ofcom, “The Operation of the Media Ownership Rules Listed under Section 391 of the
Communications Act 2003,” Ofcom’s Report to the Secretary of State, November 2018, p.2, [online]
Available from : https://www.ofcom.org.uk/__data/assets/pdf file/0030/127929/Media-ownership-rules-
report-2018.pdf [27 February 2023]

' Ofcom, “Media Plurality and Online News,” Discussion Document, November 2022, p.2, [online]
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This phenomenon alerts the European Commission to recently propose the
European Media Freedom Act (EMFA) in 2022 which would require Member States
to establish substantive and procedural rules for assessing the impact of media
market concentrations on media plurality and editorial independence.” This pro-
posed EMFA complements the EU competition rules which do not directly address
the market concentration impacts on media plurality. Also, EMFA contains the right
of recipients of media services to receive a plurality of news and current affairs
content, produced with respect to editorial freedom of media service providers, to

the benefit of the public discourse.”

3. The Development of the UK Media Ownership Regulation

Involving the public interest, economy and technology, the regulation of
media ownership is distinctly complicated and varied from country to country.
Whereas these viewpoints are different, they share many overlapping objectives.
Regarding media plurality, EU member states have adopted various criteria for media
ownership rules. For example, some limit the number of licenses held by the same
entity, others impose ceilings on audience shares. Besides the prevention of quan-
titative threshold concentration, most nations impose qualitative ownership rules
by disqualifying categories of entities from controlling media. In some countries,
public service broadcasters or some types of private broadcasters are obliged to
represent various ideological groups within the management composition, e.g. staff

and boards.*

Available from : https://www.ofcom.org.uk/__data/assets/pdf file/0030/247548/discussion-media-plurality.
pdf [27 February 2023]

 Proposal for a Regulation of The European Parliament and of the Council establishing a com-
mon framework for media services in the internal market (European Media Freedom Act) and amending
Directive 2010/13/EU, Article 21.

2 lbid, Article 3.

* Peggy Valcke and Eva Lievens, International Encyclopaedia for Media Law, Part Ill, ch 1,

(Kluwer Law International, 2011).
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In the UK, before the 1990s, the broadcaster was the regulator (Independent
Television Authority (ITA) and its successor, Independent Broadcasting Authority
(IBA)) by arranging contracts or franchises to transmit programs produced by com-
panies. There were no specific ownership restrictions; however, the control of media

ownership relied on discretion in the authority’s hands.”

The Broadcasting Act of 1990 was based on the government policy of reduc-
ing regulatory discretion.”” The changes included the separation of regulator from
broadcaster, replacing contract with license, disqualified persons to own media, and
quantitative ownership restriction. The legislation prohibited the holding of licenses
beyond certain limits; for instance, prohibiting the holding of more than two regional
Channel Three licenses, and prohibiting newspapers from having more than 20

percent interest in Channel Five.”

The 1996 reform proposal of media ownership measurement replaced the
traditional division media market with the total media market and provided market
measurement with audience or revenue share and weighting influence system.”
The 1996 ownership rules were complex due to the overlap of the 1990 elements
and the 1996 ownership regime.” For example, it combined accumulation limits
and market share measured by total audience time for broadcasting and newspaper
sale for press. For cross-media ownership, there were two types of rules: market
share and the Public Interest Test. Public Interest Test did not specify the baseline

or the level of holding interest to trigger intervention but leaving it to the regulator’s

25

Lesley Hitchen, Broadcasting Pluralism and Diversity: A Comparative Study of Policy and
Regulation (Hart Publishing, 2006), p.88.

* Home Office, Broadcasting in the ‘90s: Competition, Choice and Quality: The Government’s
Plans for Broadcasting Legislation (Cm 517, 1988) paras 2.5-2.6.

" Broadcasting Act 1990 (UK), sch 2, Pt IV.

% petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,”
Javnost 17, no.3 (2010), p. 15.

29

Lesley Hitchen, Broadcasting Pluralism and Diversity: A Comparative Study of Policy and
Regulation, p.91-99.
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determination.”” Paradoxically, the 1996 reform reverses the 1990 attempt and

moves back to regulatory discretion.”

The Communication Act 2003 has further relaxed media ownership restric-
tions. While the importance of media plurality is continually emphasized, the reason
to compete in the international market supports the consolidation for encouraging
the efficiency of economies of scale and scope.” Moreover, the development of
technology lowers the barrier and allows new and broader players to enter the
media market. With the increase in the variety of services and consumer power,
many existing ownership restrictions are no longer justifiable and are diminished.”
Communication Act 2003 freed up media restrictions far more than expected.
Unsurprisingly, after it came into force, it can be seen as the higher-up of consider-

able media consolidation.”

Apart from the restriction on market shares, the UK media ownership rules
do not restrict the number of outlets; for example, a certain market should have
at least four voices in order to provide adverse sides and alternative perspectives.
In comparison, in the US, for example, more than six independent voices are
required in a certain context and the revision in 2007 specifies at least eight inde-
pendent providers to be retained for permitting merger in the large market or dual

ownership of local television.”

During the consideration of Communication Bill 2012, competition law was

proposed to be the measure of preventing undesirable media consolidation.

** Broadcasting Act 1996 (UK), sch 2, Pt IV.
*' Lesley Hitchen, Broadcasting Pluralism and Diversity: A Comparative Study of Policy and Regulation,
p.92.

* Petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,” in
Javnost 17, no.3 (2010), p. 11.

> Antonio Ciaglia, “Pluralism of the System, Pluralism in the System,” in International
Communication Gazette 75, no.4 (2013), p.410.

" Petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,” p.8.

* Adam D Rennhoff and Kenneth C Wilbur, “Local Media Ownership and Viewpoint Diversity in

Local Television News,” (2011) FCC Study on Media Ownership, Federal Communications Commission, p.2.
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However, Lord Puttnam, chair of the Joint Scrutiny Committee, issued that
Competition Commission should not consider only competition but also the poten-
tial of media plurality.”® The compromise led to the amendment of the Enterprise

Act 2002 containing the ‘Public Interest Test’ based on media plurality ground.

Therefore, according to the Communication Act 2003 and the Enterprise Act
2002, most of the fixed limits ownership rules have been abolished. The current
remained restriction subjects to three mechanisms. Taken together, the rules are
intended to protect the public interest by promoting plurality and preventing undue
influence by any certain media owner. First, the National Cross-media Ownership
Rule, or the 20/20 principle, prohibits a newspaper operator with 20 percent interest
or more of the newspapers market share from holding a Channel 3 license or a
stake in a Channel 3 licensee that is greater than 20 percent interest. *" The holder
of a Channel 3 license is also prohibited from holding an interest of 20 percent

interest or more in a large national newspaper operator.”

Second, the Disqualified Persons Restrictions prevent certain bodies or per-
sons from holding broadcast licenses to prevent undue influence over broadcasting
services. For example, advertising agencies and political parties are prohibited from
holding any broadcast licenses. Local authorities are disqualified from holding
broadcast licenses except to operate a broadcast service solely to provide infor-
mation on their functions and services within their area. Religious bodies are
prohibited outright from holding licenses for Channel 3, Channel 5, sound broad-

casting and multiplexes.”

Lastly, the Public Interest Test authorizes the government to intervene in a

media merger involving broadcasters or a newspaper enterprise when a plurality

* Joint Committee (House of Lords and Commons), Draft Communications Bill, Vol 1 (Report,

HL 169-1/HC 876-1, 2002).
*" Communication Act 2003 (UK), sch 14, Pt I.
* Ibid.
» Broadcasting Act 1990 (UK), sch 2, Pt Il.
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concern is raised. Thus, now, the key mechanism to control media ownership con-

centration in the UK is the Public Interest Test.

4. The UK Public Interest Test and Factors Concerning Media Plurality

Section 58(2A) to (2C) of the Enterprise Act sets out the Public Interest Test.
The tests will be triggered when the proposed merger meets certain conditions
which are distinct depending on different mediums involved in the merger.* When
the Secretary of State (SOS) suspects that media plurality concern would be raised
by any media merger, it can issue an intervention notice for initial investigation by
The Office of Fair Trading (OFT) for competition aspect, and for initial investigation

by The Office of Communications (Ofcom) for media plurality aspect.

The Enterprise Act 2002 and Communication Act 2003 provide no guidelines
on how to interpret and assess the Public Interest Test. Consequently, it falls under
the considerable discretion of relevant authority which undermines public confi-

dence.” Whereas the Public Interest Test fulfills narrow competition law aspects

" Sections 58(2A) - (2C) of Enterprise Act 2002, The existing media public interest grounds for
referral under section 58 of the Enterprise Act 2002 include:

a) sub-section (2A)(a) & (b): The need for accurate presentation of news and free expression
of opinion in newspapers.

b) sub-section (2B): The need for, to the extent that it is reasonable and practicable, a sufficient
plurality of views in newspapers in each market for newspapers in the UK (or a part of the UK).

) sub-section (2C) (a): The need, in relation to every different audience in the UK (or in a
particular area or locality), for there to be a sufficient plurality of persons with control of the media enter-
prises serving that audience.

d) sub-section (2C) (b): The need for the availability throughout the UK of a wide range of
broadcasting which (taken as a whole) is both of high quality and calculated to appeal to a wide variety
of tastes and interests.

e) sub-section (2C) (c): The need for persons carrying on media enterprises, and for those with
control of such enterprises, to have a genuine commitment to the attainment in relation to broadcasting
of the standards objectives set out in section 319 of the Communications Act 2003.

' Rachael Craufurd Smith, “Is the UK ‘Media Plurality Test’ Fit For Purpose,” July 2011, [online]
Available from : https://cfom.org.uk/2011/07/15/is-the-uk-media-plurality-test-fit-for-purpose/ [27 February
2023]
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with democratic and cultural considerations, the Department for Trade and Industry
(DTI) guidance proposed that intervention should be in exceptional circumstances.®
In the merger case of News Corporation/BskyB in 2009 which relates to a convergent
context that merged different media segments into one market, Ofcom for the first
time set out a measurement framework for plurality and developed new metrics
from a new perspective: in particular, the definition of relevant market and the
method of assessment.”” However, in July 2011, News Corporation withdrew its

proposed undertakings, before withdrawing its bid altogether.

The following describes factors of the ‘Public Interest Test’ regulatory frame-
work in controlling media ownership mergers. Since policy concerns for achieving
pluralism are distinctly complex from country to country depending on their history
and context, instead of comparing specific jurisdiction regime, the following consid-

erations will be taken into account in comparison with the UK framework.
4.1 The Scope of Regulatory Framework

4.1.1 Content Genre

The primary consideration in forming a condition that triggered a media
ownership intervention is the area that should be concerned, especially the genre
of programs. Two controversial regimes are whether the consideration should cover
merely news and current affairs, or expand to all types of content. For the UK,
Ofcom narrows its focus merely on the domestic providers of news and current

affairs and excludes international news services such as CNN.* From Ofcom’s

“ Department for Trade and Industry, “Enterprise Act 2002: Public Interest Intervention in Media
Mergers,” Guidance Document, May 2004, p.5, [online] Available from : https://www.gov.uk/government/
publications/enterprise-act-2002-public-interest-intervention-in-media-mergers [27 February 2023]

* Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, pp.23-30, [online] Available from : https://www.lse.
ac.uk/media-and-communications/assets/documents/research/msc-dissertations/2011/74.pdf [27 February
2023]

“ Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,

Olympics, Media and Sport,” June 2012, p.12, [online] Available from : https://www.ofcom.org.uk/__data/
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perspective, news causes the greatest ‘personal and social importance’ and forms
public opinion which importantly affects the democratic process.” The Netherlands,
like the UK, also applied media ownership regulation only to news and current
affairs as the Dutch Media Authority emphasized that news has the ability directly
to form an opinion and transfer its own agenda to the public which shapes its power

and raises the essential concern of assessment.*

In contrast, some European countries assess media concentration by looking
to content as a whole; Germany, for instance, considers the general audience share
of broadcasting outlets and does not divide data into content genres.*" It should
be noted that only success in possessing a large share of the entertainment market
means having the ability via economic power to form the cultural agenda of the
nation. This leads to another concern that excessive focus on news and current
affairs can decrease the incentive for media entities to provide news and turn to

spin-off this service to strategically avoid extended power control.*®

4.1.2 Relevant Market

Not only the scope of content, but the covered market is also under con-
sideration on whether the regulator should focus solely on the entire combined
market or should concern media concentration in each separate sector, and if so,

which one.

The UK Public Interest Test covers all medium platforms into account:

broadcasting, radio, newspapers, and online news media; since individuals

assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

® Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, p.6, [online] Available from : https://www.ofcom.ors.
uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

“ Commissariaat Voor De Media, “Mediamonitor: The Dutch Media in 2010,” February 2011, p.86
[online] Available from : https://www.mediamonitor.nl/wp-content/uploads/2013/08/Mediamonitor-The-
Dutch-media-in-20101.pdf [27 February 2023]

" Andrea Czepek and Ulrike Klinger, “Media Pluralism between Market Mechanisms and Control:
The German Divide,” in International Journal of Communication 4, (2010), p.841.

“ Ibid.
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increasingly avail themselves of news from a wide range of media.” However, the
scope of these newspaper and broadcast sectors is inconsistent. For broadcasting,
the conditions are: ‘the need for there to be a sufficient plurality of persons with
control of the media enterprises serving that audience’ and ‘the need for the avail-
ability of a wide range of broadcasting which is both of high quality and calculated
to appeal to a wide variety of tastes and interests’.”® The criteria include structural
plurality, content diversity, quality of content, and commitment to meet content
standards set out in the Communications Act. Meanwhile, the conditions for news-
paper are: ‘accurate presentation of news’, ‘free expression of opinion’, and ‘a
sufficient plurality of views in newspapers in each market’.” This regards the quality
of content, freedom of expression, and content diversity. While the concern of
ownership is identified in broadcasting, it is not clearly specified in regard to the
press but leaving to further explanation in Explanatory Note Communication Act
2003.” It is not apparent why they are different, but this causes an unsuitable and
insufficient basis for considering newspapers and broadcasting as media markets

and services convergence.

With the convergence of media platforms, the platform neutrality notion
persuades us to not differentiate services due to the mode of transmission. While
the Netherlands has no media restriction on specific sectors, many other countries
have ownership rules imposing on sub-markets. This is because of the recognition
that each type of platform (audio, text, and sounds) has its own presentational style

and serves a different set of information.” Therefore, the scene in which one sector

* Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, p.25, [online] Available from : https://www.ofcom.org.
uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

% Section 58 (2C) of Enterprise Act 2002

°! Section 58 (2A) - (2B) of Enterprise Act 2002

*2 “New subsection (2B) specifies...and for there to be a variety of outlets and publications in
which they can be expressed.” (Communication Act 2003, Explanatory Note (The Stationery Office 2003)
para 800).

> Co-ordinating Committee for Media Reform, “The Media and the Public Interest,” Preliminary
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is exclusively dominated by a few players is still a crucial concern since it cannot

be balanced or replaced by plurality in other outlets.

The current Public Interest Test is restrictedly able to regulate services with
licenses (not fully reach to online providers) and online intermediaries are failed to
recognize. With the increasing significance of the Internet as an influencing media
platform, solely focusing on traditional media is inadequate. Online outlet should
be counted in plurality regulation. Online media platform does not comprise of
only content aggregators, but also search engines and social networks. Though
these services do not play editorial role, it has power to form opinion through the

distribution of content to audience.

Noteworthy, the Ofcom’s report 2021 recommended that the existing Media
Public Interest Test framework should broaden its scope to ‘news creators’ which
replace newspapers and broadcasters. * The purpose is to reflect how audience
access and consume news at the present and to address the range of media plu-
rality concerns that might have from mergers or acquisitions involving media
enterprises other than broadcasters and print newspapers. The term should be
broad enough to encompass all entities, irrespective of platform, who have editorial
control over the creation and publishing of news materials by journalists, i.e., online

news providers.”

Briefing Paper, November 2011, p.5, [online] Available from : https://www.mediareform.org.uk/wp-content/
uploads/2015/11/The_Media_and _The Public_Interest-Plurality Briefing Paper.pdf [27 February 2023]

> Lord Justice Leveson, “An Inquiry into the Culture, Practices and Ethics of the Press: Report
Volume lII,” The Stationary Office, November 2012, p.1464, [online] Available from : https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attachment_data/file/270942/0780_iii.pdf [27 February
2023]

> Ofcom, “The Future of Media Plurality in the UK: Ofcom’s Report to the Secretary of State on
the Media Ownership Rules and Our Next Steps on Media Plurality,” November 2021, p.2, [online] Available
from : https://www.ofcom.org.uk/__data/assets/pdf file/0019/228124/statement-future-of-media-plurality.
pdf [27 February 2023]

> Ibid. p.26-27
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Regarding online news providers, Ofcom indicated that this would include
online-only news providers, online versions of existing print sources, and wholesale
news providers and magazines with a focus on news or current affairs. However,
online intermediaries (such as Facebook or Twitter) are not certain to fall within the
scope of this new term since a transaction of an online intermediary to acquire a
large newspaper or significant broadcaster would probably be a current ‘relevant
merger’ for the Secretary of State to intervene on public interest grounds.”” Ofcom
noted that any further changes to the Media Public Interest Test to bring online
intermediaries within the scope are now under study and consideration in media

ownership rules reviews.”
4.1.3 The Condition to Trigger Media Ownership Intervention

The Public Interest Test covers only mergers and excludes other forms of
expanding market power. In other words, the test can only be triggered when a
merger or acquisition occurs but it does not include other types of market devel-
opment such as organic growth.” Historically, plurality concerns take place when
a merger occurs or a license changes hands, and it is appropriate to regulate at that
point. The concern is that ‘organic growth’ control can cause a reduction of com-
petitive incentives which is undesired in a competitive marketplace. Besides, the
issue of remedy when company growth exceeds specified lines is problematic. In
some situations, market share does not increase because of gaining company growth
but due to other players losing and being out of the market. In a merger or acqui-
sition case, a remedy can be applied by ceasing the transaction but this cannot be

used in a normal organic growth case. However, Ofcom regards this inadequacy and

" lbid.

% Ofcom, “Media Plurality and Online News,” Discussion Document, November 2022, p.56-57
[online] Available from : https://www.ofcom.org.uk/__data/assets/pdf file/0030/247548/discussion-me-
dia-plurality.pdf [27 February 2023]

* Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
Olympics, Media and Sport,” June 2012, p.2, [online] Available from : https://www.ofcom.org.uk/_data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]
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recommends that ‘organic growth’ should be included when monitoring the threat

of media plurality.*

Canada, in contrast, adopted organic growth cap limit on 45 percent national
audience share for television in 2008.°* However, Canadian Radio-television and
Telecommunications Commission (CRTC), Canada’s regulator, states that the rule
will be restrictively applied when acquisition may establish a dominant position in
the market, not when share rises due to normal competition or providing new ser-
vice.” This illustrates the difficulty to set a limit to normal growth. Though only
imposing ownership restrictions on mergers is not sufficient and the regulatory
framework should cover organic growth, the above concerns should be taken into

account.

4.2 Methodology of Measurement

The key question is how to evaluate media plurality in the market. It is
complicated to assess influence; simply counting the number of media providers
is not sufficient to illustrate power concentration. The main problem is that there
is no single standard for monitoring plurality across media platforms. Each sector
has its own specific metric and the online news sector has no own measuring stan-
dard. This can be seen from an attempt by the European Commission to develop
the ‘Media Pluralism Monitor’ containing more than 160 indicators; however, no

member states are likely to adopt it.*’

% Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, p.15, [online] Available from : https://www.ofcom.org.
uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

' Media Reform Coalition, “The Elephant Next Door: A Survey of International Media Ownership
Regulations,” 2013, p.5, [online] Available from : http://www.mediareform.org.uk/wp-content/
uploads/2013/02/The-Elephant-Next-Door.pdf [27 February 2023]

% Canadian Radio-television and Telecommunications Commission, Regulatory Policy: Diversity
of Voices, Broadcasting Public Notice CRTC 2008, para 84.

® K.U.Leuven Et al,, “Independent Study on Indicators for Media Pluralism in the Member States
— Towards a Risk-Based Approach,”April 2009, Prepared for the European Commission Directorate-General
Information Society and Media SMART 007A 2007-0002; Centre for Media Pluralism and Media Freedom,
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4.2.1 Commmon Indicators

Measurement can be considered on both sides: the supply side from pro-
viders and the demand side from consumers. The most common form of supply-side
indicator is ‘revenue’. While measurement from the supply side benefits in being
straightforward to the weight of each company’s power and size in a market, its
flaw is the lack of pictures of its real influence reaching the audience. Conversely,
the consumer side approach can represent media impact over public opinion, but
it requires a metrical summary of many aspects such as usage, trust, engagement,
and influence. The demand side indicators are such as audience share, share of

reference, audience reach, and time-exposure share.*

Table 1: the advantages and disadvantages of some of the various metrics
of measurement that have been used, or proposed, in various European

countries.®

1. Revenue shares: - Revenue data easy to| - Poor indicator of influ-
Indicates what propor-| gather and compare ence: media companies
tion of revenues a media | - Focus on owners at the | can have high revenues
company holds withina | ‘whole level’ due to particular
specific media market income sources (such as
E.c. ltaly subscription) but reach

only a small percentage
of the audience

“Monitoring Media Pluralism in the Digital Era: Application of the Media Pluralism Monitor in the European
Union, Albania, Montenegro, the Republic of North Macedonia, Serbia and Turkey in the Year 2021,” 2022,
[online] Available from : https://cadmus.eui.eu/bitstream/handle/1814/74712/MPM2022-EN-N.pdf?se-
quence=1&isAllowed=y&fbclid=IwAR3hwSiTdvkNsXepWDbDR-O0pHO5VNkOmM 1fOyMD2VhGgkmSd-
div3g-AMcPk [27 February 2023]

% Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
Olympics, Media and Sport,” June 2012, p.21, [online] Available from : https://www.ofcom.org.uk/__data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

® Rachael Craufurd Smith et.al.,, “Regulating Media Plurality and Media Power in the 21st
Century,”p.11.
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2. Standard industry indi-

cators for ‘audience’
shares in each media
sector (i.e. shares of TV
views/ newspapers read-
ers/ radio listeners/
Internet users):
Indicate what proportion
of the total of the users
select a particular media
item E.g. German,
France, Belgium

- Long-standing and
increasingly reliable
metric for television,
radio and newspapers

- Can be easily used for

particular media content

(e.g. for television news

program only)

Focus on the consumer

side

U 41 atudt 3 wgadnieu 2566

- Poor indicators of influ-
ence: do not take into
account the time spent
accessing a particular
media item, thus provid-
ing eventually misleading
results
Difficult to combine dif-
ferent indicators
developed for each
media sector in one
cross-media indicator
- No standard industry
measures for share of
Internet users

3. Audience reach:
Indicate how widespread
exposure to a particular
source is across users
e.g. France

- Show how many con-
sumers a media outlet is
able to reach, thus pro-
viding the ‘penetration
rate’ of a media outlet
with in the entire
audience

Focus on the consum-
er’s side

Reaching many people
means having potential
influence, but not nec-
essarily real influence
(e.g. a TV program can
be watched by many
people, but only for a
short time)

- Must be combined with
multi-sourcing: the more
sources are used by a
consumer, the less is
the influence if a single
source.
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4. Share of reference:
Indicate how many times
a news provider is cited
by consumers as a regu-
lar source of news or
current affairs. The share
is obtained by calculat-
ing the proportion of
references a news pro-
vider receives within the
total number of refer-
ences provided by
consumers e.g. UK

- Considers the loyalty
factor, focusing on the
regularity of exposure

- Overcomes all the meth-
odological problems
related to the different
nature of each media
platform

- Focuses on the consum-
ers’ side

Vol. 41 Issue 3 : November 2023

- No simple correlation
between regular accessed
influence: a source
accessed infrequently
but for extended peri-
ods could be more
influence than sources
accessed regularly but
for short durations

- Does not sufficiently
take into account the
relative importance
attached to different
media outlets Suitable
for news content, but
more difficult to apply
to media content in
general

5. Share of time exposure:
Indicates the proportion
of time spent by con-
sumers on each media
content provider e.q.
Netherlands, UK

- Best proxy for media
influence, assuming that
time spent on a media
outlet correlates with
influence

- New tech may offer
more detailed time-
based metrics

- Focuses on the con-
sumer side

- Relies on an equal
impact assumption,
implying that one minute
of news consumption
has the same impact
across all media

Not easy to calculate
the time spent reading
newspapers or listening
to radio
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As described in the Table above, there is no perfect indicator; therefore,
more than one metric should be used. To complete the picture of media plurality,
two outcomes are sought: diversity of views and control of excessive power.”® To
measure the diversity of views, not only the proliferation of voices but also the
variety of voices consumed should be concerned. To assess excessive power, rev-
enue share is appropriate to measure the financial capacity of entities and share of
time exposure should adopt for measurement of the consumer side. Other assess-
ments such as audience reach and audience share should also be contributed to

a better understanding of media influence figures.

For the UK Public Interest Test, Ofcom, in the merger case of News
Corporation/BskyB, refers to ‘cross-media audience research’ (CMAR) and constructs
four main indicators: audience reach, time-based consumption, specified main

source, and share of references.
(1) Audience Reach

Audience reach can be defined as ‘the percentage of the total audience
which is exposed to a specific news provider’. In other words, it shows the amount
of audience that each provider reaches to. Ofcom develops the measure of
cross-media reach metric based on the ‘regular use” of specific sources from CMAR
survey data.” However, this metric is unreliable since the thresholds for ‘regular
use’ included in the reach data have a too low link to media influence such as
seven-day-a-week viewer of television and once-a-week daily newspaper reader
being counted as a ‘regular use’ and have no distinction.®® Behavior of consumers

using multi-sourcing media providers also makes this metric not precise.

| ord Justice Leveson, “An Inquiry into the Culture, Practices and Ethics of the Press: Report
Volume [IIl,” The Stationary Office, November 2012, p.1461.

¢ Ofcom, “Report on Public Interest Test on the Proposed Acquisition of British Sky Broadcasting
Group plc by News Corporation,” November 2010, pp.27-28, [online] Available from : https://www.ofcom.
org.uk/consultations-and-statements/category-3/public-interest-test-nov2010 [27 February 2023]

% Communications Management Inc, “Measuring Across Media: Key Issue in the United Kingdom’,
Research Note, November 2011, p.6-7, [online] Available from : http://media-cmi.com/downloads/CMI_
Research_Note UK Media 100411 111711.pdf [27 February 2023]
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(2) Time-based Consumption

Time-based consumption directly analyzes individual audience spending
time-consuming content across different providers. It shows the overview of each
provider’s influent weight in the average individual’s public sphere.” This indicator
has two flaws. First, different medium uses different measurements which cannot
be compared to each other. Second, each medium has a different impact, one-min-
ute consumption from watching television and from reading a newspaper does not
cause an equal effect. However, this metric relies on the assumption of the same

impact across all media.
(3) Specified Main Source

Main source specifies the media provider that audience considers to be their
main source. Instead of referring to regular use of media, obtained data is based on
consumers quoting their main source. This approach assesses influence from a
subjective aspect. Whereas ‘main source’ can be interpreted divergently, only one
source is allowed to be specified and the relative importance of other various used
sources is ignored.” The relationship between media and audience is not simply to
be embodied by indicating merely a single source. Thus, the diversity importance
of each source should be differentiated. All sources which individuals consider to
be important should be identified and should be classified due to a scale of influ-

ence such as ranging from less influential to very influential.”
(4) Share of Reference

Ofcom creates a share of reference approach calculated by consumer survey

which involved respondents who were asked to list which sources they used.”

% Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, pp.26-27.

" Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p. 35.

" Davine Morisi, “Response to Ofcom Consultation on Measuring Media Plurality,” 2012, [online]
Available from : http://stakeholders.ofcom.org.uk/binaries/consultations/measuring-plurality/responses/
davide-morisi.pdf [27 February 2023]

? Ofcom, “News Consumption in the UK,” June 2012, p.14, [online] Available from : https://
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The survey includes both regular uses and which of these uses are regarded as their
‘main source’. The data, is then, weighted and summed to constitute the total
number of overall references to be the basis for market proportion attributed to
each provider across all platforms. The advantage of this indicator is that it empha-
sizes influence rather than market power. It also does not have problems with

different indicators from different sectors and equal influence assumptions.”

However, the relationship between regular access and influence is problem-
atic. A source that has a long period of consumption though not regularly may have
more influence than a source which frequently accessed but for a short time.™ With
the very particular method of analysis, it may not be an appropriate framework
since the measure should be clear for all parties to see the line. By using the main
source, it cannot simply overcome the problem of weighting different media impacts
on public opinion, in particular, no distinction is made between those who read

and watch seven days a week as audience reach.”

In 2015, by consulting with the industry on the plurality measurement
framework, Ofcom established a new framework for assessing media plurality. The
measurement framework consists of three categories of quantitative metrics as well
as qualitative or more contextual factors. The quantitative measures illustrate the
availability of news sources, the consumption of these sources and provide proxies
to help assess the impact, or influence, that these sources may have. Quantitative

metrics are organized into three areas’:

www.ofcom.org.uk/__data/assets/pdf file/0018/55602/annexd.pdf [27 February 2023]

™ Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, p.28.

™ Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

™ Media Reform Coalition, “The Elephant in the Room: A Survey of Media Ownership and Plurality
in the United Kingdom,” April 2014, pp.19-20, [online] Available from : https://www.mediareform.org.uk/
wp-content/uploads/2014/04/ElephantintheroomFinalfinal.pdf [27 February 2023]

s Ofcom, “Measurement Framework for Media Plurality: Ofcom’s Advice to the Secretary of

State for Culture, Media and Sport,” November 2015, p.2-3.
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(1) Availability: The number of different news sources available on each
media platform and across all media is a relevant aspect of media plurality.
Understanding the number of media providers gives a picture of the number of
news sources that people can exploit. However, this metric does not measure how
widely those sources are used. As such, availability metrics offer limited insight in

isolation.

(2) Consumption: Ofcom measures consumption on television, radio,
printed newspapers and online media using industry data for each platform. In
particular, Ofcom examines cross-platform audience reach (the number of people
using different news sources), and cross-platform share of consumption (how many
people use different news sources) by using their invented ‘share of reference’

metric.

(3) Impact: Availability and Consumption metrics indicate what news
sources are available and how much they are being used, but not how much impact
these sources are having on audiences. While measuring the impact and influence
of news sources on people’s attitudes is inherently complex, the proxy measure-
ment for impact plays an important part in any plurality assessment. To assess
media impact, Ofcom uses an individual’s assessment of the importance of a par-
ticular item of news, its impartiality, reliability, trustworthiness, and the extent to
which a news source helps a particular individual to make up their mind about

issues in the news.

Furthermore, there are also aspects of the market that cannot be measured
quantitatively at all. Thus, Ofcom considers relevant qualitative factors as an integral
part of measuring plurality. These factors will vary depending on the transaction
which is different between news sources and the organizations that produce them.
The examples of relevant factors include, but are not limited to internal plurality,
funding models, editorial policy, impartiality requirements, market trends, and future

market developments.” For example, in the proposed acquisition of Sky plc by 21st

™ bid.
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Century Fox case in 2017, Ofcom considered that there is a risk that the acquisition
could weaken the editorial independence of Sky News and so the Murdoch Family
Trust would have a greater effect on the influence over public opinion. Also, the
transaction may increase the influence of the Murdoch Family Trust over the polit-
ical process. Therefore, Ofcom considers that the acquisition raises public interest
concerns arising from the risk that the Murdoch Family Trust will exert greater

influence over the news agenda and the political process.”
4.2.2 Multi-sourcing and Weighting System

Multi-sourcing is the average number of sources regularly used by an indi-
vidual. The greater number of sources the audience consumes, the less influence
a single outlet has on individuals. In an abundance of information environment, the
impact of multi-sourcing consumption on the public sphere and media plurality

should be analyzed for a better understanding of media influence.

The assessment of media plurality within a cross-media environment is not
straightforward as in a submarket but is much more complex. Even if the indicator
can be set and the measurement of multi-sourcing media can be found, another
problem is how to weigh the influence of each media. This is because there are
concerns that different media has a different degree of influence attached to an
individual’s public sphere.” In particular, certain time spent on television may not
have the same impact as equivalent exposure spending on newspapers. Though
the information presented in both images and sound is widely considered to be
more influential than data presented by letter, there is no standard measurement

of comparison.

® Ofcom, “Public Interest Test for the Proposed Acquisition of Sky plc by 21st Century Fox:
Ofcom’s Report to the Secretary of State,” June 2017, p.3, [online] Available from : https://www.ofcom.
org.uk/__data/assets/pdf file/0012/103620/public-interest-test-report.pdf [27 February 2023]

" Media Reform Coalition, “The Elephant in the Room: A Survey of Media Ownership and Plurality
in the United Kingdom,” April 2014, p.23.
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Ofcom’s indicators for UK Public Interest Test have no weighting system.
The approach is based on the assumption that public opinion is influenced equally
by every media platform.* Consequently, the metric does not consider each
medium having a different weight of impact. The attempt to achieve this sophisti-
cated approach in weighting influence of each outlet can be seen in the US and

Germany.

In the US, the Hirschmann-Herfindahl Index (HHI) as part of the ‘Diversity
Index’ has been generated by the Federal Communications Commission (FCC). It
derived from concentration measurement in competition regime calculated in terms
of share of revenue and was developed to be the metric for media merger consid-
ering different terms such as share of time exposure.” It expresses the sum of the
squares of the percentage market shares of all participants. Its range is between
10,000 points substituted monopoly scenes and 0 referred to many players with
small market share. The market will be considered as less concentration when the
HHI point is below 1000 and will be determined as high concentration if the HHI is
over 1800 points. Weighting various media outlets have been used in the index
based on the importance of each medium on audience consumption. This indicator
is distinct from the share of reference of the UK in two points: it uses regular sources
instead of a single main source in calculating the weight; and it considers the effect
of different media platforms on both the audience side and among inter-media.”
The HHI can be criticized that its key problem in achieving plurality is the disregard

for the number of voices in a market.”

® Davide Morisi, “Measuring Media Pluralism in the Convergence Era: The Case of News Corp’s
Proposed Acquisition of BSkyB,” Media@LSE, 2012, p.29.

" Department of Justice of the United States, ‘Horizontal Merger Guidelines (08/19/2010),’
[online] Available from : https://www.justice.gov/atr/herfindahl-hirschman-index [27 February 2023]

# Philip M Napoli and Nancy Gillis, “Media Ownership and Diversity Assessment,” in Media
Ownership: Research and Regulation, ed. Ronald E Rice, (Hampton Press, 2008), p.309.

¥ Eli M Noam, ‘Are the American Media Becoming More Concentrated?’ in Media Ownership:

Research and Regulation, ed. Ronald E Rice, (Hampton Press, 2008), p.149.
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In Germany, the German Communication Authority, KEK, generated a new
weighting system to assess media influence in 2006.** The system considered the
influence of each media and attempted to determine the equivalent share of dif-
ferent media platforms by converting press, radio, and online outlets into TV
audience share. Unfortunately, the approach is too complicated to explore here in
depth. This system was devised from the KEK review of the endeavor to take over
Pro7/Satl Media AG, Germany’s biggest private television company, by the Axel
Springer publishing group. KEK exercised 2/3 weighting to change 26 percent of
Springer’s daily print market share to 17 percent of television market share and
combined with Pro7/Sat1’s market share to assess media concentration.”” Besides,
other Springer’s interests such as holding in program guides, magazines, radio, and
the Internet were considered by different conversion ratios.* However, the validity

and manageability of the approach are under criticized.”’

4.3 Form and Intervention Process
4.3.1 Fixed Lines or Discretion Thresholds

Not only means of media plurality measurement that is various, but the
form of intervention process after reaching the triggered line is also controversial,
in particular, the degree of discretion power of the decision maker. Whereas discre-
tion leads to wide consideration, it causes uncertainty for participants.” In forming

an ownership regulatory framework, the balance between citizen and industry

¥ petros losifidis, “Pluralism and Concentration of Media Ownership: Measurement Issues,” in
Javnost 17, no.3 (2010) p. 15.

& Andrea Czepek and Ulrike Klinger, “Media Pluralism between Market Mechanisms and Control:
The German Divide,” p.820.

% Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

# Natascha Just, “Measuring Media Concentration and Diversity: New Approaches in Europe and
the USA,” in Media, Culture & Society 31, No. 1 (2009), p.97.

% Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United

Kingdom: Policy Choices and Regulatory Challenges,” p.35.
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interests and regulatory sophistication to examine all aspects have to be concerned.
Therefore, the rules have to be clear and predictable as well as sufficiently

practical.
(1) Fixed Lines

Fixed lines set specific limits or ceilings that ownership concentration can
reach. It can be divided into two layers; the clear lines itself and fixed prohibition.
Unlike the UK Public Interest Test which provides a wide range of assessments, the
clear lines precisely specify the indicators by, for example, referring to various met-
rics mentioned. For instance, Italy’s media ownership restriction and the ‘clear bright
lines” which has been used in the US until recently provides obvious limit in the
legislation.” This does not mean that contextual factors cannot be taken into
account. For example, the US clear bright lines have the flexibility to suitably
respond to a particular circumstance. On the other hand, fixed prohibition places
a strict ceiling such as prohibiting holding more than 20 percent of the SIC’s total
income in Italy.” The advantage of fixed lines is the certainty from limiting discretion:
on the citizen and industry side, it is understandable and predictable; on the reg-
ulator side, it reduces political influence.” However, it disregards other qualitative

and quantitative factors affecting media plurality.”
(2) Discretion Thresholds

Another approach is to set triggered thresholds for allowing the regulator to
in-depth consider whether the proposed situation threatens diversity or address
alternative safeguards before intervention.” These thresholds offer a chance for

media entities to convince regulators that media plurality does not really be

¥ Ibid, p.56.

* Ibid.

' Ibid, p.35.

%2 Philip M Napoli and Nancy Gillis, “Media Ownership and the Diversity Index: Outlining a Social
Science Research Agenda,” McGannon Center Working Paper Series, Paper 5, (2008), p.8.

” Lesley Hitchens, “Media Regulatory Frameworks in the Age of Broadband: Securing Diversity,”

in Journal of Information Policy 1, (2011), p.217.
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threatened or the proposed action actually benefits the media market. Though the
activities triggered intervention cause a negative impact on media plurality, media
companies can propose counterbalanced remedies such as independent directors
and increasing additional nonmainstream content.” The thresholds can be exceeded

if only the advantages to the public interest can be presented.

Compared to the UK Public Interest Test, the FCC rule has three prominent
points.” First, it places positive and negative presumptions on the impact of a
merger on public interest, for example, the merger of non-top four television com-
panies and at least eight players remaining in the market are presumed that do not
threaten media plurality.” The negative presumption puts the burden on the media
company to show clear and convincing evidence that the merger will have positive
outcomes such as increasing diversity or competition in the market.” Second, there
are automatic reverses of negative presumption, with limited circumstances, such
as the taken over firm economically failed.” Third, there are specified factors that
will be considered to rebut those presumptions such as editorial independence,

the financial state of the firms, and the level of concentration in the market.”

The discretion thresholds, as with fixed lines, have two sides of a coin:
advantages and drawbacks. While the approach is flexible to deal with the change
of new technology and dynamic situation, it causes unpredictability and concerns
about political influence in both the process of considering the threat to media

plurality and negotiation of remedy.'” Besides, in practice, discretion opens to

™ lbid.

* Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

* FCC, Report and Order and Third Further Notice of Proposed Rulemaking, 23 FCCR 5922, 2008
WL 612180, 18 December 2007.

7 Ibid.

* lbid.

” Ibid.

% Council of Europe, “Media Diversity in Europe,” Media Division, Directorate General of Human
Rights, December 2002, p.15-16 [Online] Available from : https://rm.coe.int/1680483b2c [27 February 2023]

171

‘ ‘ KRR A W - RIRRARRRRAAIAR KRR 41_new.indd 171

04-Jul-24 2:07:14 PM ‘ ‘



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

greater scope for other benefits, especially economic interest. Thus, large media
entities take advantage of their resource to propose convincing evidence supporting
this interest which is less difficult compared to societal organizations to show infor-

" Whereas multifaceted

mation about the negative impact on media plurality.
consideration may lead to more targeted and better decisions, it depends on the
accurate form of measurement and it is complex, time-consuming, and pricey. The

effectiveness of the proposed remedy can also be criticized.

The Media plurality measurement system has to compromise between
certainty and responsiveness. Thus, the Co-ordinating Committee for Media Reform
(CCMR) proposes to set two lines: the lower lines use discretion thresholds triggered
when reaching specified indicators referred to metrics such as share of time expo-

102

sure; and the upper lines use fixed lines that cannot be superseded. ™ The periodical

assessment can also be combined to strengthen discretion thresholds.
4.3.2 Periodical Assessment

Apart from fixed lines and discretion thresholds, Ofcom proposed a period-
ical assessment that automatically reviews the level of media concentration in a
certain market at a certain specified time.'” The Dutch Media Authority, for example,
also recommended conducting a survey about media influence on an annual basis.'
However, Ofcom suggested the gap of review at every four or five years to avoid

incessant cycle problem.'” Time-based trigger is better than discretion thresholds

101

Rachael Craufurd Smith and Damian Tambini, “Measuring Media Plurality in the United
Kingdom: Policy Choices and Regulatory Challenges,” p.35.

1% Co-ordinating Committee for Media Reform, “The Media and the Public Interest,” Preliminary
Briefing Paper, November 2011, p.11 [online] Available from : https://www.mediareform.org.uk/wp-content/
uploads/2015/11/The_Media_and _The Public_Interest-Plurality Briefing Paper.pdf [27 February 2023]

1 Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
Olympics, Media and Sport,” June 2012, p.2 [online] Available from : https://www.ofcom.org.uk/__data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

%" Commissariaat Voor De Media, “Mediamonitor: The Dutch Media in 2010,” February 2011
[online] Available from : https://www.mediamonitor.nl/wp-content/uploads/2013/08/Mediamonitor-The-
Dutch-media-in-20101.pdf [27 February 2023]

1% Ofcom, “Measuring Media Plurality: Ofcom’s Advice to the Secretary of State for Culture,
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in terms of simplicity, transparency and certainty. Besides, this regular monitoring
is useful to ameliorate the problem of discretion thresholds mentioned above. This
approach is endorsed by the Lords Select Committee on Communications to be

the additional assessment of the existing Public Interest Test.'”

5. Conclusion and Recommendations

The research found that media plurality is a fundamental concern in regu-
lating media ownership. The media sector is a distinguished sector in which
competition law is not sufficient to prevent media ownership concentration.
Competition law is concerned about the market power of the companies; whilst
media plurality is concerned about the media power of media entities on the dis-
tortion of people’s perception of the world. These two powers are not the same
thing. The concentration of media can lead to a concentration of power which has
a great negative social impact. To control the concentration of media ownership

and undue power, specific regulation is essential to enhance media plurality.

Media plurality is a concept which ensures that the public can access and
consume a wide range of viewpoints and prevents too much influence over the
political process by any media owner. One aspect of media plurality is external
plurality which relates to the diversity of media ownership and media outlets. Even
in the digital age, the importance of media plurality has been recognized in the UK,
the EU, and other countries. Although each jurisdiction adopts different criteria of
media ownership rules, they share many overlapping objectives. Media ownership
regulation can be in various forms such as limiting the number of licenses held by
the same entity, imposing ceilings of audience shares, preventing quantitative
thresholds concentration, and disqualifying categories of entities from controlling

media. To restrict media concentration, there is no single measurement or factor

Olympics, Media and Sport,” June 2012, p.2 [online] Available from : https://www.ofcom.org.uk/__data/
assets/pdf file/0031/57694/measuring-media-plurality.pdf [27 February 2023]

% Media Reform Coalition, “The Elephant in the Room: A Survey of Media Ownership and
Plurality in the United Kingdom,” p.3.
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for an accurate evaluation of media market power. In contrast, there are many
complicated factors concerning media plurality and media power concentration
which are distinct from country to country depending on contexts such as public

interest, economy, market size, technology, history and policy.

The proposed suideline of the media ownership regulatory framework is
recommended as a general guideline for any jurisdiction to take into consideration.

They are as follows:

1. The scope of an assessment of media concentration should concern only
news and current affairs. Although the entertainment market has the ability via
economic power to form cultural agenda, the measurement of the whole market

may be complicated and may not reflect media power in political issues.

2. The measurement of media ownership power should include all medium
platforms via cross-media regime and both separate markets should divide the
measurement into specific sub-sectors, i.e., television, radio, newspaper, and online
platform. Moreover, the influence of online intermediaries such as search engines

should be concerned with ownership restriction.

3. More than one metric should be used to assess media influence. Although
the number of different news sources available on each media platform and across
all media gives a picture of the number of news sources that people can exploit,
other quantitative metrics should be combined. For example, revenue share is
appropriate to assess excessive influence from the supply side. Share of time expo-
sure should be applied to measure diversity of voices consumed and to measure
excessive influence from the consumer side. Other assessments such as audience
reach and audience share should also be contributed to a better understanding of
media influence figures. The qualitative metrics such as funding models, editorial
policy, impartiality requirements, political influence, and political divide should be

counted to represent the impact of media sources.
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4. The indicators can be strengthened by implementing a more sophisticated
method to explore the impact of multi-sourcing consumption on the public sphere.
Moreover, different levels of the effect on individuals’ public sphere and among
inter-media of each different media should be weighed and taken into account. It
should be noted that more research on the relation between audience and multi-

media should be provided before adopting a weighting system.

5. Media ownership restriction should set two triggered thresholds. The lower
lines provide discretion thresholds with guidelines for the conditions and levels of
concentration which are regarded problematic: for example, a presumption of a
positive or negative impact of a merger on the public interest, or factors used in
consideration to rebut those presumptions. The upper ceiling uses fixed lines that
cannot be superseded. The periodical assessment can also be an additional assess-
ment to strengthen discretion thresholds. Also, media ownership regulation should
restrictively cover only merger and acquisition transactions, but not include organic

growth in the regulatory framework.
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Abstract

Enforced disappearance, which is a brutal practice that violates a number
of internationally recognized human rights, has long been a serious crime and a
threat to humanity around the world. Originally, this crime often occurred in the
form of secret detention, civil war and internal wars caused by armed conflict,
respectively. The main causes that lead to this crime are the conflict of opinions,
whether in terms of political ideology, protecting or claiming various rights, especially
human rights protection or for concealing evidence or offenses arising from unlawful
acts by unidentified state agents. Target groups of this crime include politicians,
community leaders, labor leaders, human rights defenders and so on.
The international community focuses on solving and eliminating such problems by
creating several specific international instruments on Enforced disappearance.
Thailand recognizes the Importance of this problem and has endeavored to respond
to the provisions to have measures to prevent and protect persons from enforced
disappearances within the country. By enacting the Prevention and Suppression of
Torture and Enforced Disappearance Act 2022, which came into force on February
22, 2023. The definition of enforced disappearance in the said law is based on

international convention wording, which is too broad and there are at least six issues
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that may not be clearly defined enough and cover the context of the offence. After
a comparative study of relevant international laws and other foreign laws, it was
concluded that the definition of such action should be amended to be more com-

prehensive and clearer.

Keywords : Enforced Disappearance, Definition, The Elements of an Offense
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ViEomieaudu 9 ﬁﬁmﬂ%’wmwmausiiu‘lummﬂmaamsﬁqﬁ’uuﬂﬂﬂﬁgmm8193’
uarlute 23(2) 11 fzaAudazigavdesiusosimdmiemuugthiiimun eygn vie
duaunmsnssyiliyaragaymerdudsiesinu SgausarSgaviuussiuinyanadiufias

> Citroni & Scovazzi, UNWGEID, Annual Report for 1995, E/CN.4/1996/38, (1996), p.271.

® Philip Linghammar, “Time for Enforced Disappearance to Disappear. A Study of the
International Legal Instruments Addressing Enforced Disappearance.” (2" Term Paper Human Rights
Studies Autumn 2008, 2009) [Online] Available from : https://www.lunduniversity.lu.se/lup/publica-
tion/1316380 [20 January 2021], p.15 - 16.
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2.2 a7y Lﬁuﬂmznsmmﬂumﬁw'ﬁwﬂsz tNe

2.2.1 AMEMINULINBIANTANUSEYYIRfIUNsnsEinviuaragemelaglal
dsasTa (UN Working Group on Enforced or Involuntary Disappearance -WGEID)

AEYINURNBIANTTanU TV IRIUNINSEY ITyAragaymelagliadasla
(meluaziBendn “WGEID”) lalianuiiuludiudeuvesnisnszviliuanagayvielian
nsdlazidunnuiingrunisnsevilyaragamelfeiilemsnseiilsgnasevinlaggnszsi
aufinfiduy vislasiensusisyana vienguiltanaduasdng iy esdnsfemms
Ansglagldsunmsatuayulidilaeasiielasdon viieldsumnubugenlngyiengan
fguna lnenmsnspyinenaiuduainmsmunusiiliveusengmneviensdunuvizents
muauilaeseufengmnedld nsputsilliszeznaBaibofuaunsmiensnudai
Hanaudsldldsunisnaninwiteligniniitugmetiowliunisasdin uazldlémnemi
Pseuddlusvernandy 1 Tasumseuaneliingsyild widnsaudsdudinisssmns®in
ueNNIFUILNTIUNNeRnduTaude axgndnlidrdeulsiifnadumsilvgnas
feaguann1IANATEvRINY ML waznnnuIdsessesnsiiedalnunaiggauy
Anavie vienudrdindaueun woRnsaimarduansliiiulddainnsnudalals
thanfensUsemsTinluiud wiinsdesouadnmAniulugisnamis sghsliesaess
andalusFevansu anunsimendlifissdumsasdeavsfiaglignyiliameus
Hunsazilindvisiiazlignnsuu avisiazsulugusynnadevthngmne wayavsfiazs
o snfunisaudedudunismuauiinoutlesniivienismuaudlunisnases
srluifiadunisazidindongmneseninaUseing’

" Working Group on Enforced or Involuntary Disappearances, “General Comment on the definition of

enforced disappearance” [Online] Available from : https://www.ohchr.org/Documents/Issues/Disappearances/General
CommentsDisappearances_en.pdf [20 January 2021] Way General Assembly, “IMPLEMENTATION OF GENERAL
ASSEMBLY RESOLUTION 60/2510F 15 MARCH 2006 ENTITLED “HUMAN RIGHTS COUNCIL” (2007) A/HRC/4/
NGO/93 [Online] Available from : https://digitallibrary.un.org/record/595102?\n=en [20 January 2021], para 26
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vionsananssunevdsinmanuts JaSendedlitinsduiunisisnd uagiiuilid
A ndudesiumenuiitrnanieliuennsiuasesasngmane esnnsimun
wuthilailgvilidunuegradumamsindgrioyaaalaidugnssyhliyanagamelunil
ARWile®

HednuazausssuvAvesnisnszviliyanagymeiduesyinssudelies
nsnszviidsdudududednssildasiiodnwidiuazsseanludeiiesnsiumini
1w nssudlifuanviorunseitislésusimanudaieudesdoyaioatuszanas
visofleguasyanaigrme dausiinnsnsyiliyaragaymerznsenuaninaneussnis
nanfe avslugiusyrrasoniiingvuneg dnsludinnuasanudasasisvesunna ans
flazlignussuvidensesihmnsailueiedu nszshnsannuen nszvilagluyuesssunie
adlnw wazazidavioainsnisanaueg1sBarioansluTinfamu us WGEID Wiuihmsnsesh
Tyanagymoidunisnseyisudusundeduiion lailinnsnszvimareegnasuiu
FawshmsenassduazdifaneuiingmneangluviengrneseninaUssmaiiAeados
wilnalditiadu usmnnsanasludwdy 9 Swmsdniuey aunszislunafiveanssu
viofleguoanbeusing manszihdslinsgnutaueneenainiu WGEID iwhuindlesgius
fjﬂﬁmiﬂizﬁﬂﬁqﬂﬂa@mSLﬁmﬁudauizsmmﬁLﬂ%qﬁammgmmaﬁlﬁm%’mﬁummﬁm
fnaldvedu Sgamsdiauiuindniuniseadnieuaiifunainannansgyinliyana
aame Lilddedunarfingmnefifedesdinalissiuminiy warlunsdiingmnevie
sufouTBUfiRguilounzdmaidedevinewanssusieiles mhonuiiilewnamsinna
THuauiigaiitelyifidomelssumaidenasiiiuaiiuyanagnszinliyanagamels’
Tne WGEID wiuinwdnnn 25 — 40 U \ulnwiienndosiudormusiubes “anumsnzay”

® Rodley Nigel S. lag Matt Pollard, “The treatment of prisoners under international law” (Oxford:
Oxford University Press, 2009), p.368.

° United Nations General Assembly, “Report of the Working Group on Enforced or Involuntary
Disappearances” (2011) A/HRC/16/48 [Online] Available from : https://ap.ohchr.org/documents/dpage e.

aspx?si=A/HRC/16/48 [10 May 2023] , p.11-12.
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Usgmstinliinnsallanaiu'? LLasﬁm%“umiﬁﬁgzﬁaiwﬁq;:Jﬂizv‘hmmﬁmﬁlﬂlﬂi%’ﬁuﬁmm
Yoin1snseyliuaragameliignusidudnseyimnuiald WGEID wiudn e1aidunis
AuaseamBeliunnnin wihns@eusugnssianuiailildigdlansevitaeusman
msatuayusan1sinudugeNaniguta onawansliiuauimihvengrnaluwd
nsnseuAguitufionvgyInTsuldne (W madnmdafioinguszasdduuenainnisden
Ald (abductions) usiail s1unavthilves WGEID gnandaamensdonvgyinssunis
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2.2.2 AMENIINITINTNSNYVNBUATENSUYBETU (Committee on Legal
Affairs and Human Rights)

a

ANENsTINBMsISArIneLatAvBuywery elvaudivlusiesnudletuil 19
ffuenou e 2508 1 Semmsenhadfismetiorasounquiinisnssrhiiaulsiignnssiin
Tnegnszyhanuiiadilailesy wu nesidsianns mhedmns dndsuussesumianis
flos viienguesdnsevang uatlinssiuesduszneuuussIITsenuAnsigatilums
Ut dslneidoutivasamuesnlunisfigainsnssriliynnagayeiivonndn Ao nns

AnfiTuvasteduilvgrunlionainandldenasuanusuiiaiieilesdiusg?

' United Nations, “Report of the Working Group on Enforced or Involuntary Disappearances”
[Online] Available from : https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F169%2F48%2FAdd.3&Lan
guage= E&DeviceType=Desktop&LangRequested=False [10 May 2023]

" Article 4 of The UN Declaration for the Protection of All Persons from Enforced Disappearance
“1. All acts of enforced disappearance shall be offences under criminal law punishable by appropriate
penalties which shall take into account their extreme seriousness ...”

? General Assembly, “HUMAN RIGHTS COUNCIL’ IMPLEMENTATION OF GENERAL ASSEMBLY
RESOLUTION 60/251 OF 15 MARCH 2006 ENTITLED” [Online] Available from : https://www2.ohchr.org/
english/bodies/hrcouncil/docs/a.res.60.251 en.pdf [30 June 2022] ,p.11-12.

" Committee on Legal Affairs and Human Rights,” Enforced disappearance” Report (Doc. 10679)
[Online] Available from : https://assembly.coe.int/nw/xmU/XRef/X2H-Xref-ViewPDF.asp?fileid=11021&ang=EN
[28 April 2022]

185

‘ ‘ R A W - RIIRARRRRAAIIRY KO- 41_new.indd 185

04-Jul-24 2:07:14 PM ‘ ‘



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

2.2.3 AUITNTIUNISANTUYWEYULUIENUTE V1918 (United Nations
Commission on Human Rights %38 UNCHR)

ANENTIUNTANBUYBEBULAENUSE1IY18 (AalUaziBandy “UNCHR”) wiui
iuwmzijﬂszmwmaa’jflmﬁﬂizﬁﬂﬁqﬂﬂagzgmaLﬂuﬂip,mﬁ%’u%’aumﬂLLazﬂizmm’a
AviduyweruIWILLN Nafe avslugiusuraadenting e ansluasnmuasaiy
Uaenstovasyana avisiiaglsignnseyimsunuvidonsgyiimyaidnle msufdaviemsadlng
dudunsanveunnauarlfuyuesssy uazdududeiianauedsbeiednsludin (u
Ui risandsznmadisenisdesiuyanannauainnisnssilviagme de 1.2') lu
Hagtungrnessninasamaiiuunlilunsimuadnszvhanaiienlaldsgsude Wy

va a

ngungagy1sEnitaUsemalddygdReuveinmsnseinliuanagymnelagadideses

o

s

fnsienufafilalessluuiunvesesdmmalnases SunenuunAndaiuvesngune
ﬁw%uwmuiw’jwwszLmﬁuaqiwﬂmzﬁwmmﬂmﬁL‘“ﬂu%’giaj’hmmim‘%awwé’auwhﬁ'ju
flannsonoorwgnssuicsdareansuyuevuilld UssiduidnoliAndeasduinarumne
weuuinsizadtireluvielyl Sinussaunmsaifiintuluvaiesy wu Tulrseude
wandlififuinsnssyliyaragameofntulnedinihiivessy waednssvhanufinlag

N9901IN3F WuAInveIngummsTuImsenisuniuinesmaseaiunues n1s
el veanedlas uaznguitmmsiidegiuszuna aunTnveanguenynInsednns uag

e

Vowpduindunuinfiidestuoanin mﬂaﬁgwﬂﬁimhzLﬂmﬁﬁﬂﬁ%ﬁumﬂmaﬂﬂ%
foufiensa vesadsiafunisenunfasnsruingnagyinenuinldnserilagsiug nns
aduayuviemslvianudugenlagUieneansy viensehlagUsmandiung msaltuayuy
visensliiauBuseslneSeennigvielsl fiu Weviliulahiinsdunsesosadi
nmsnszyilunnagane insesdlofinayniilusuianetnstiosfignsosimuidenles
funguuneengmelunazaastitaduludsnseviumusguazdnsevinililissusaunu

' Article 1 of The UN Declaration for the Protection of All Persons from Enforced Disappearance
“1. ... 2. Any act of enforced disappearance places the persons subjected thereto outside the protection
of the law and inflicts severe suffering on them and their families. It constitutes a violation of the rules of
international law guaranteeing, inter alia, the right to recognition as a person before the law, the right to
liberty and security of the person and the right not to be subjected to torture and other cruel, inhuman

or degrading treatment or punishment. It also violates or constitutes a grave threat to the right to life.”
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UNCHR WiunsafuAuziinresnaenssunisinnienisnszyinbiyanagyme
(The Committee on Enforced Disappearances: CED) 31n13nszvinliiyamagaymendy
mmﬂmm’aLﬁawuﬂfiwQ’ﬂszﬁwmmamé’amﬂﬂ%%mmsmLLazﬁagjsum;:JQﬂﬁﬂﬁqu,mﬂ
uazderiantedilinsydnadn warhiflddmieruuzthvonnisnuresisle o fazanld
$emuveussanluBesnsnsziliyanagamels naenaulsiddodifnmangmneled
wthanliuFesnmsnsgiliyanagamels Tnegnszvhanuiineslaildavsuselomnila 4
INNYMNBTTINUNTINNTBNINTNTREITY wazaylifiansiay MsAuiy visensentiy
fuersiazihunltluadfiieadestunisnsevinlviyanagamne”

uananil TudraAnves ICPPED Tudruasun fifess “sewmnil (ains)” ann
Ustlon “semmiiadumsavoannanudunsesmunguans (la soustrayant ainsi a
la protection de la loi)” Tunmwlfumauazamau uireiniiussyulddndoosd
naneenll FiereiliiAsanuinalumsinungumneludmaiuinnisihyasasen
MnnMsAuasesunrsneduramnanmsnsiliyanagyeviell videidudunis
Yoadeuiiefedagnad JununateauAnA1un1sTnesrUsenauluduauilily
fenu TnsiiuinguunsagnelulssmatinisivuaFeaanulidunsmlued ns
1thoonanmsduAseInungrneLduNainasnvesnsnszsilyaragameuarlsinsg
FnindussduszneuiuniiluFesanun (anuniiey) maiisduvdninasianmiiiluEes
wnundsualinmsfigadvhldennunngu®

 United Nations Economic and Social Council, “Civil and Political Rights, Including Questions
of: Disappearances and Summary Executions” [Online] Available from : https://digitallibrary.un.org/
record/459055?In=en [8 June 2021]

' United Nations,“Report of the Intersessional Open-ended Working Group to elaborate a draft
legally binding normative instrument for the protection of all persons from enforced disappearance”,
[Online] Available from : https://ap.ohchr.org/documents/dpage_e.aspx?si=E/CN.4/2005/66 [10 May 2023],
p.6.

" Ibid, p.35.

'® United Nations, “Report of the Intersessional Open-ended Working Group to elaborate a draft

legally binding normative instrument for the protection of all persons from enforced disappearance
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Tudruussaugnsgyianureldlesy duvuauniaaueliiinisveneiony
vaansnseviliuanaaymelvaseunguluiadinsyyianuranldlysyae udlwinedan
fnsiaueliiinsilenalagensdsisinsgyianuiaiifeilesiusguintu Tunisaniies
aananffigununareauaivayuluteiauslvinisveredeulvinseuaquisgnsesin

a Ay 9 1w < ! d' & Ao v [ o 14 =
AuAadldlisy Wnewinwwiudnasesdenlddanisiunisnseviliuanagamenaisi
unuwituaaunisaluuiugunisgldlignssianuiaiswidafetlungranesening
Ussimednaely wazsglidanunsasuialuanuiindslanssidulaednseyiaiuiinilyily

Sgla”

224 aa‘i’wm%’ganwaaamqkﬂ (The Parliamentary Assembly of the
Council of Europe, PACE)

asvsganvesaniglsuldlirnuiiuideTui 9 funau 2012 Tuseauvesnns
NITUBMINYUINUaaNSUY¥eYU (report of the Committee on Legal Affairs and
Human Rights) TAasTlazuluddenmesnanssyiliyanagamelisuiegnszsieniu
Aniililvszuas ivuaesdusznouiilunmssnluGeswosanulishe wagasimun
FodrinluFesnsdslnunssy wasnawazmsAuiudu o uazvilinsiunatnamives
AENTTIMTIENSNSEYIUARAGEYYe (The Committee on Enforced Disappearances:
CED) e

2.3 NUNBVBIUTENAAIY 9

2.3.1 Uszmafinmualinisnszvinliyanagavnaliuanuiinlulszanangwing
311
2.3.1.1 Ussmen3aaa (France)

Useiner Saeainuabinnuiinlunisnssyihliyaaagavneiuanuiinengy tne

Chairperson-Rapporteur: Mr. Bernard Kessedjian (France)” [Online] Available from : https://undocs.org/
Home/Mobile?FinalSymbol=E%2FCN.4%2F2005%2F66&Language=E&DeviceType=Desktop&
LangRequested=False [24 April 2022]

¥ Ibid, p.8-9.

* The Parliamentary Assembly of the Council of Europe, PACE, “Resolution 1868 (2012) Final
version” (2012) [Online] Available from : https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?-
fileid=18076&\ang=EN [24 April 2022] , para. 6.2
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Fanupnurnieuswuasdydfneliggefelnvdianaaendinvienndimasntinany
Somsnsevinliyaragrmeiiresduseneuveseuiiniduentgnssusiontauy e
whiu ndmfefeadunsnsgiliyaragymelasnsshesadussuuiaenheraviniy
wamndunsdilnelulsduanufingui dfaeaduussmadlildmuandninms
Wudgaulu ICPPED wiviungennnediusTsuyynelsdviemananseniasena
A.A. 1998 Imwizmaﬂ{]wmaamm%’qLﬁa (Code pénal)” ﬁcgiﬁﬁmmﬁmgmﬁmummw

v

212-1 9 1A51 212-3% IeediansydnPunadl

<

1991 212-1 “m1sduld meviliduma vdemsusemsTinildnseviasedn
Duszuuiarniiauns msdnmdiypradudmaliinnsmeaIugay Navsunu wiens
nsgvimgnilnadieliiyuesssy feusagdlanenindes ndnusvgy Wendviouss
Fundounisman uazsudlefulunisumanununssuiudiesefulszvinsgady
walles Tlnwnog Widnannaentie..”

?' Code pénal (mwm%nma) [Online] Available from : https://codes.droit.org/PDF/Code%20
p%C3%A9nal.pdf , Penal Code (Mw184ngw) [Online] Available from : https://www.equalrightstrust.org/
ertdocumentbank/french_penal _code 33.pdf [14 April 2023]

# ARTICLE 212-1 to ARTICLE 212-3 of France Code pénal

FORCED DISAPPEARANCE

ARTICLE 212-1 Deportation, enslavement or the massive and systematic practice of summary
executions, abduction of persons followed by their disappearance, of torture or inhuman acts, inspired by
political, philosophical, racial or religious motives, and organised in pursuit of a concerted plan against a
section of a civil population are punished by criminalimprisonment for life.

The first two paragraphs of article 132-23 governing the safety period are applicable to felonies
provided for by the present article.

ARTICLE 212-2 Where they are committed during war time in execution of a concerted plan
against persons fighting the ideological system in the name of which are perpetrated crimes against human-
ity, the actions referred to under article 212-1 are punished by criminal imprisonment for life.

The first two paragraphs of article 132-23 governing the safety period are applicable to felonies
set out under the present article.

ARTICLE 212-3 Participation in a group formed or in an agreement established with a view to
the preparation, as demonstrated by one or more material actions, of any of the felonies defined by articles
211-1, 212-1 and 212-2 is punished by criminal imprisonment for life.

The first two paragraphs of article 132-23 governing the safety period are applicable to the

felony set out under the present article.
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W31 212-2 “Tugseninans ginseyhnmsussmstinlaedunusuiilunig
AesunguuAnaldrediiieszuvanunsalludela 9 Anu Wudnszvieweinssuse
a A @ o g 9] wa = Y o
wauywenA dadunisnsgyhmeldundgafiuins 212-1 flnwnseglidnnaaen
Im..”

W91 212-3 “nisfidrusiulunguiladnastunsenisiidiusinludennas
AlavinTuiienszeisnnszyiaMuRaaslaUy @l luning 212-1 wazuing 212-2 b
Mldnseviegamilsegnslavzoninnindu vy iliiianaaeniie...”

2.3.1.2 UszwmAans1sai3gnamunan (Guatemala)

Uszinaansnsusgiimuianduussmadidmuandninasilu$eausegala
Tunsnsevharuiialilungrnefadunsiydfduduenuiionnesdusenouiirivun
Tu ICPPED wazmasgsssuyayiunnanlsnmanGesnstdvengauvesainisnsgyili
yaraggyeline lneussananguingeg1veasnsasgiamuian (CODIGO PENAL DE
GUATEMALA; The Guatemalan Criminal Code) gnasnaulud . 1974 Tnglufui
14 n3ngas A.f. 1995 9insusznmanszsmnguinmatiufl 48-1995 fwualinisnsesi

[

Tiumragayneluanuiinegliluung 201 w32 lneflansddgaal

#  ARTICLE 201 TER of CODIGO PENAL DE GUATEMALA
FORCED DISAPPEARANCE
ARTICLE 201 TER. The crime of forced disappearance is committed by anyone who, by order,
with the authorization or support of State authorities, deprive in any way the freedom of one or more
persons, for political reasons, concealing their whereabouts, refusing to disclose their destination or
acknowledge their detention, as well as the public official or employee, whether or not it belongs to the
State security forces, that orders, authorizes, supports or consent to such actions.

It constitutes a crime of forced disappearance, the deprivation of the liberty of one or more
people, even if there is no political motive, when it is committed by elements of the State security forces,
while in the exercise of their position, when they act arbitrarily or with abuse or excessive force. Likewise,
they commit the crime of forced disappearance, the members of organized groups with terrorist, insurgent,
subversive or any other criminal aim, when they commit kidnapping or abduction, participating as members
or collaborators of these groups.

The crime is considered permanent as long as the victim is not released. The prisoner of forced
disappearance will be punished with imprisonment from twenty-five to forty years. The death penalty will
be imposed instead of the maximum prison term, when due to or occasion of the forced disappearance,
the victim will be seriously injured or very serious, permanent psychic or psychological trauma or death.”

[Online] Available from : https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/
GTM_codigo_penal.pdf [14 April 2023]
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& 1 - P A vy o ° ' awva Y o
W wildfiussgelanienisidies wadleldnsevilaesuvduvas vty lugmuenes
MassnwANuTuAessy Jjlanthnlaenanisvsetumavseldmasdefuiiuninme
A& a Ao o X v v o I 1 Ao 14
wsaluandnvanguidnnsulaeysenaumeyiensie dennulias lneiiinguszasd
lunsduans wiednguszasdnitegdule Wensevimsanmiluiieisendnlavsednm
Tiiednguszasddu TdwdulugiuzaudniSevhnusuiuiungumvantl [Junnuin
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Unnwluaiuiiagiuidessznadnudinnadaungdunneddul nsdlidenie

gnnsgviligamelasudunseaianielasunisnsenunssiiieunslavselasuniy
\HerenednlannsvseldeTin dnseindedsennadnyusemsBinunulnyinangegn”

Tl a.A. 2003 A1asgssTiYgvasTImanldfnduamdnlun1sAnLNg g
Hluvszwunsduenganuvesaiinisnsgyiliuanaage luadnidniulugelyyau
(Choatulum) Tagdagluadil (ewlduld awuls; Felipe Cusanero) #gnnaTIvngn

b7

nszvbiuAAAgng Mua1RT 201 73 Witszananguneengimina laendesed
TuSesnguungorglifnadounds (The principle of non-retroactivity) Fudneserna
Tnomalsnnmdnit mansgiliiyanagymeiduevgnssufifidnuaszdunuiinse
Howssnvvil TsAuandleioguassrnnssuveandoldgnidameuds Wegnserh
mmﬂms‘]’qmﬂm%ﬁagjLLa%zmmimmmﬁa whiunsnsgyauRedrstiusely
Tnelsifessdsfaimailvgadoadnmlduiudols uadlunsdiilidunsldngmne
a1gdounas winguuneasdygdinisnsziliuanagaymeduauiaeigiiing
Tiadulunendsiignszyhanuialdnssiaaialuudfionn winnsnseviliyaea
qzymaﬁ?uﬁé]’qmLﬁuﬁaﬂmﬂmﬁiaLﬁaaﬁuL.Lsii'uﬁlé’lf%'umﬁamw’hmmﬁmﬁuz“

' awaey wiageu. NMSHMUAANINTURAMNIEINIgIUNSEIITUARAGY Y. InendinusuTyyium

Joudin AuTURAIENS UNINYIDYFIIUANERNS, 2556, YT 91.
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2.3.1.3 UszwAansnsasglaaauiy (Colombia)

<

Uszimaansisasglraoufoidulssimanlasunisnanadeluaauiiiuves

=

AMZNTTUNSAVBUYWELLaU ST A tul ST wEadnsevimuRaililesy Fad

aruthaulaflasisndnvifiniy TneUssmaildsusesdniiiarlignnasyiligrmel
Tung 12 uiesgessuyuisanssasglaaeuide (The 1991 Colombian Constitution)
wagvualinisnsgyihnsdudunisnseiiiurragayvedurnuiinetginiuuszuis
nvunee1gY1 (Ley No.599 de 24 Julio 2000 : Codigo Penal (colombiano), Criminal
Justice 24 July 2000 (Colombia)) Tunms1 165 - 167% %ﬂﬁ@fﬂ’aﬁqﬁ 1M1 165 “A15
nszsilduanagame yaragtaduaindnueinssindsinenysdioguenngmunensyii
msdimaEnmwesyaraduliintieBnslefonu Tnsundauazufiasiiazlidoyaifen
funsasdinviefieguasyanadindn ileviliyanatuoguonmsduasesang e
fioasealnudian 20 - 30 T USudaus 1,000 - 3,000 Fuswdamadtsdusisediou
munguineuazlioananynisuazdnanslunisinsusivnis Wunan 10 20 U gl
ssnaestmund Inwdefuidlisautudmihivessy vieyaradanssshnisanelinig
dndulanFeduseuveadmihiivessy wagldnszyhmsdeilddygalilussenide” uas
vuawmdnnslindntulunes 166 Wuszddny 30-40 YuazuFusaust 2,000 -
5,000 5‘14@11315@5%1"1%’?@65’146?1%8LﬁaummgﬂmEJLLaﬂﬁaaﬂmﬂiwmmasﬁmﬁwﬁiumi
Whiusvmsduia 15 20 U wu Tuwmensgiliyanagamelagendodumameii
nsvvhierfinig nsgvideymraiiiongsndt 18 T videsnnnd 60 T videvidudansss wa

v o W

wend Asiina. ngUEnsuazanan1msay lunsaidmimigeduliyanagyvne. Inendnug

a3

25

Uy Unudin aaslifianans guiansalunninends, 2556, i1 80-87.

* Colombian Government, “Ley 599 de 2000” [Online] Available from : https://www.fun-
cionpublica.gov.co/eva/gestornormativo/norma.php?i=6388 [10 May 2023] dommnduatudunwauy Q’
WeuSsvaidunendingy dil

Article 165 of Colombia Penal Code “Forced disappearance. An individual who, belonging to
an illegal armed group, subjects another person to deprivation of liberty in any form, followed by con-
cealment and the refusal to acknowledge said deprivation or to provide information on his whereabouts,
removing it from the under the law, will be imprisoned for three hundred and twenty (320) to five hundred
and forty (540) months, a fine of one thousand three hundred and thirty-three point thirty-three (1333.33)
to four thousand five hundred (4500) legal monthly minimum wages in force and in interdiction of rights
and public functions of one hundred and sixty (160) to three hundred and sixty (360) months.

The public servant, or the individual who acts under the determination or acquiescence of the former,

and performs the conduct described in the preceding paragraph, will be subjected to the same penalty.”
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o

lnemvuawmnaavgeulnwlunsalgnssvitanuiadalidgnyinliagmelasuiasam
nisneuauilaelilldsusunseuinmeviols sidelsteyaiduussloviluniswui
fanvinlanme (nuhdiFin vienuanvesdgniiliaymie) Tusam 167 uenanni
TaaeudedsimumuntnydRiefinfuyaaaduiiieadesiueuiindeluines 441 lag
lRnfuyARafisfanumaAETunsnsyligymeudlifidaufedeiunisnseih
uarliiudsundmihilimaulaglifivenasuanens wagluinng 446 Rafugidnuns
MsdeUmUTeIT M Ive sy

2.3.1.4 Uszmalwlia (Nepal) videdaagradunianisdn ANNUSANS1TUTT
UszvdUlmeiuura (Federal Democratic Republic of Nepal) #asU a.f. 2018
(w.q. 2561)

Usewewalinnuiivavlaeinualinisnseiliyaaageedunnuinluges
Hszezal fe newl a.e. 2018 lugunguanedfitey (Wses19Mvun) Wagdaumasy
A.A. 2018 Faiinsrimuaduanuialulszaangvuneengy Inendst a.e. 2018 Uszanag
ngveeIRYNuU1a (The National Penal (Code) Act, 2074 (2017)) loinuatlenuves
msnseviliyaragyeliluund 16 mnnnnaRafiRerdumsnssihliynnagameds
Hulumudeuusihuasesdnienislunaslumasswiassmaiidmualinisnagyinli
yanagaymeiduanuiniidudassuendnamn? luims 206 ifvundn “devinalunis
nszhliyanageye

(1) vudilinsevinbiypraggmevseduanmsliurnagnnssinbigyme

(2) muripgUsrasAvesyinn g (1) A “msnsehliuaraganeg” vinefianis
nszvhdasaluil (@) M3dunu Ande visensauaNmrieIsNsduls Insyanansaviam
LY o Aa o [ I A v Y
Shwianuuasiidwanungranglunisduny duaiu visedsdulndulumunguaney
Inglaidssuanaruiniuientgfinnnuniisnaniansanainigly 24 Frlueduusiui
lafinsdunuvisednsawainmiiudntu wildsufawianfunig viseufiastunmseyais
gmngveaimuivyaratiuwagviseunUadeyaiiednuaniui Jonsuazmvnietugn

AIUANE (b) NSENWIET N13ANET N1IAIVANMTBNITARTBULEIANUARAAIETINTBULA

" Working Group on Enforced or Involuntary Disappearances, “General allegation 124th session

(17-21 May 2021) : Nepal” [Online] Available from : www.ohchr.org/sites/default/files/2022-03/124-Nepal.
pdf [15 April 2022]

193

‘ ‘ R A W - RIIRARRRRAAIRIR KA1 _new.indd 193

04-Jul-24 2:07:14 PM ‘ ‘



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

=3

lngynana 09Ans wiongu ldlddadadussdnsvselidinny lneunUadeyatumna
lunsdaseulainmuazaniui n1suazeulvlunsaiuauiyaratuLNNg 1o

(3) yarag@sdsns L iunsnseyilviyanagayneluseninansiuny inds vise
PIUANYARATIL M3BRALIUNSINAdutuituasgniansandnluiinisiunisnsevinli
UAAREEYNE

(@) msnsyibiuaaagymenlanssinvumumdmsaduluauiianienimue
InammhiivessprsoyaradafienusuRewaulussinsvsenguliilalinisdndaduedng
wialifiony yarawalfianusuiatugiugdinistunsnseiiliuaaaggyme

(5) vt Beingladadudyy ey viienquueinumainseinvieay

o % a v & 2 5 val Ao & A v %

nsphliyanageyme lneiinedeyarutiuvselidaliiuinsnisndndunazdesiulv
Annsnseiuiy asgniiansantugiuginseyihanuinnelaunsi

(6) urpaTilaTaniunseyiliuAragyIe 2 AuvseNINNIUL nAuAgtadly
nsnsgyiwutuiinnusuRiauiiulugueding

(7) yaraildnsevhanuiadeildssyHlusyues (1) fenusviindadeluil ()
mnstunisnsgyhanuRagunseiliyenagymeiinydiandmsunisnseyiaaie
lsivAu 50 DuarTnwuulaiiiu 500,000 §PLUNA TuagfuszernaiaranIun1TaivesnTs
nszviliuarageyme (b) Tunsdldaduayuvsegauisiuanlunisnssviliuanaagyviey
SulnwuReIfuiINTg dugnegnuvseseanuazaInlun1snsgyiiuanagame
Sulnwivilsvesiinig

Y o LY

(8) ypmanlinszieuRanuiiladyaiinsdueuminsy (1) dedwdwselin

AossulnedandwmsuauRaiy 2 U wninanineila U lilueyung (7)

o 1

(9) yaratilanseyiANuRRdUTElnwungIenssidegNgnnsvivigeyme
Tusgninmansgyiliyaragane dedlasulnuiaduwenmtonninyiimunbidmsu
AuRatunglaungl

(10) ypmag@ensevilvianaagymelaglinivue 81A15 013semsine 81950y

- = o a Y Y W ° N = - Ao wa

waglAseINsEauly visediwewesiiuia Aossulnwingniiiy 1 YuenwitleanlnunUyd
Tlunesi”

*® Nepal Government, “The National Penal (Code) Act, 2074 (2017)” [Online] Available from :
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AMZNIINNTUNLRAERSa1Na (The International Commission of Jurists, The
ICJ, soldaziBandn “The IC)”) laldanuiiuludiuenfonvesnisnsgyinliunaagemig
Tudszananguansaigiulia feil The IC) Tianuiulunanfivssanangnuieeigy
o & 1 5% o g ya I3 oA v o v A Yo o W
ganatusingrang wideermnlilesrusenoumiunednuivatunusenmelddedu famy
Wean1siiuinssazidenlidnautumingm) 91 edeunimuabiludssuangnuie
o ualdasnadesiualenluts 2 vee ICPPED Tulsznsddgraisusznis win

Y] wa

Uaaiuillagldinisunly nsnseviliyaragaymelunaignsdlazegusnnsouves

v
o A s

Aol dwaliAnnislidessulneiagnisujasanuefsssuegwaiosdmsumte
A YA o o/ < ' M ¥ o L3 a %
wsenldemeannisnsevinliyanagame taewiuii (1) Wilanvunesduseneunasvieu
Tiiudansufasnisdnsewainm (2) fusnsdiszninalssmaBenfodiiuuiatvun
a o v < a A Q- a a A a
AnuRatuNsnsviliuamagamedunuraded [Wudaseananuragu (3) n1siley
aadUszneuwnnAiuresnsnseyliyaragymedmsudnseianuiinfidusglung
wila uagdnseviauinlylysgdnmanis ldaenndeafiu ICPPED ie991n ICPPED
MnupesdUszneuieniuvesenginssulideruiudnsevianuinmdusy Mamanss
log “Wnthivessy” wasnedeulag “ypravsanguuana” Nnseylaglasuleuning
losunmsaduayuvsedugeslaey3ensainsy nslienuesdusenauiiunnsneiudmiungy
MuanAeiudInalienUsznouuNeg1veInNEaldTRURUNgURE WY WY 113
Y = o a Y - a = i o A 1% I s
LidnwIsudeyanediumniyaragnanseuwasamunyanaiitieites Wusdusenay
Yo INTIUMElANT 206 (2) (b) ldaduivesdnsvisendu lnalinnagnieliunns
206(2)(a) NiEdsAuiuyAradBiguInunguunglunsduny wenani undiyaialusi
Uszanangringangiuiamsiasdudutenulunisnssvinlviuanagymednase el
goandesiuunUnaiive 1(2) wavde 6 (2) ¥049 ICPPED wagsyezaegauinvualy
Uszananguaneegiulia Tusesy 2107 41 “erganu: nsseseuilanseividanuy
ivuAssEzian 6 Wweutuudiuilasanisnssyihanuianiglauniivietuusiunggn
gy meusingdmseldawmedneasisasldatnsanseile...” ldasnadesiu
wnsgdluneserirwseme WesnnginaiinenivenganuluFesmnisnsshliyana

auvmetulilasunissensunmeldnguunesevinsseme Tugiusiiesimsanyseinuii

https://www.moljpa.gov.np/en/wp-content/uploads/2018/12/Penal-Code-English-Revised-1.pdf [8 May 2022]
# Article 210 of The National Penal (Code) Act, 2074 (2017) “Statute of limitation: No complaint
shall be entertained after expiry of six months from the date of having knowledge of commission of the

offence under this Chapter or from the date of the disappeared person getting or being made public...”
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lousugamannislunisfuasesuwazdaaSuavsuywevuiunM s liunsdeunsising
nssuriidauI: “n1sinuseiganudetlitluusuldivenvginssungldnguung
spysUssmAinussIITRvesen Ty Inssllsiimune1gaN” IasgIuanaLaE AN
TRmanslaosuieihimshngunasiiuEeseiganuntidunsmliueivginssne
Tingmnesgninssema Sssufsnsnsssiliyanagame™

WGEID ¥4 “nsnssvilifyanagrmedumsnssvdaides nisnsevinasidudu
Tunanfiiansdnwduasreeselunaonssezanftomanssudslaifugn aunseiedy
pousumsnudaviaUdestoyaiioatuszninssuniefieguosyanaiiu ol volidunn
10 8(1)(@) ves ICPPED TiliyaflvisglinqunassiluBoserganuiunsnsevilsiynnagavne
dowdlahonganudenlusseznaienunuiasiiinzaniuanuieuswesruiin uay
Susilurusdiaufialunisnssiliyeragamedugaands Taofinrsannusssuei
fidefoswesenugnssw fedu digliAnmnuaenndosiunguie seninsssmauay
wmsgIuana Weuil 2 unsiau A 2014 (WA, 2557) mafniveauliadeldiudui
ngunaseiigafuetgamllmniunlifunsasiedniuyuevuiieusmvizeng e
AvduywerusEnINUsEing uenNi The IC) Fadfiut SaUszanangmngetnyiula
SuwanlumsimuaBesewanssuseuauysevali msawapduddyoonaning
whriulunsldasanusuRanengseadnemsnssviliunragaymeegaduszuy
139081919V IUFIULOYYINTTUADNYWEVIRN NN MU TN I TEN A

* International Commission Of Jurists, “Serious Crimes in Nepal’s Criminal Code Bill, 2014 (2017)”
[Online] Available from : www.icj.org/wp-content/uploads/2017/03/Nepal-Serious-Crimes-Bill-Advocacy-
Analysis-Brief-2017-ENG.pdf [10 May 2023], p.7 - 8 ,11.

*' United Nations General Assembly, “Report of the Working Group on Enforced or Involuntary
Disappearances” (2011) A/HRC/16/48, p.12. [Online] Available from : https://ap.ohchr.org/documents/
dpage_e.aspx?si=A/HRC/16/48 [7 July 2023]

*International Commission Of Jurists, “Serious Crimes in Nepal’s Criminal Code Bill, 2014 (2017)”
[Online] Available from : www.icj.org/wp-content/uploads/2017/03/Nepal-Serious-Crimes-Bill-Advocacy-

Analysis-Brief-2017-ENG.pdf [10 May 2023], p.17.
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2.3.2 Uszwafinuuanisnseinliyanagmeduanuiinlunguuieanis
KENANMINAINUTENIANYUNIBDTIRYT

2.3.2.1 Uszwedna (Nepal) vi3adeatnalunianisdn auiusansisusy
UszundUlpeiuuna (Federal Democratic Republic of Nepal) eyl a.f. 2018 (W.¢. 2561)

Tuieumauaau A.A. 2007 (w.a. 2549) Sgs35uyaaiiviinsmiausliinisdni
sangrneiileulylszanangrneuisazndudlaimualinisnseviilyanagyme
uazmsdnmdvieduifusiusefudunuianungmng JadunsiGuludeun ud
aaAUsENaUnA1EUsENs IdenAdaeTUINATIIULAEN ) NN ENSHYBEYUTENINUTEINA
Sungraneiagrinssietnanninnguindvduywesuratendgy Wetuil 1 fguieu
A.A. 2007 (W.¢. 2549) Mafn1vadulia (the Supreme Court of Nepal) laananifiasdy
Jparnianszrliyaeaaymesuunnlaeiimdesadunmanslisguaenngune
ogasssuimmualinisnszvinliyaragamoiduauianisegnaglidenuns
nszshliyanagyeasnadosiungmneseninsseme® deuluiuil 15 waednieu
A.A. 2008 (.. 2550) SFUraladanin “sunguneimen1snswiviuAAagaNe (810 INTTY
wasn15adlng) A.A. 2008”7 muualinsnszyhswdunisnsyiiliuaaagymeduaiy
Ansgunalasanziguuatiilotudl 5 nuanius a.a 2009 (e, 2551) Fadulaviilidn
ngvngaduienanlugungmuneveseuivis (the Bill by executive ordinance) lng
lphuenuiiureuvesigan unsesvdmvunivensgayne @11n3sy waznsadive)
2066 (Bill on Disappearances (Crime and Punishment) Act 2066 (a.@. 2008) , sinlUaz
Fondn “wsesrwivuns” Mvuedenuvesnisnsgyibiuemagameliluiins 2 @) 3
“msnsgiliyaragyme” mnemudn (1) yaradadsnamunguanglunissuny
duanuuaziudunslidulumungmne ieyanagiminfisnweusiuns lisyge
Tyaragdagnauny Ands wiegnaruauseBnsaula léwuiiidnldide widudianm
aemdaiiyanasnanegsoninmadsfionsanadldiuiuluuds Taglifinsdano

* Tumd Rabindra Prasad Dhakal v. the Government of Nepal in June 2007 91411 International
Commission Of Jurists, “Serious Crimes in Nepal’s Criminal Code Bill, 2014” [Online] Available from : icj.org/
wp- content/uploads/2017/03/Nepal-Serious-Crimes-Bill-Advocacy-Analysis-Brief-2017-ENG.pdf [10 May
2023], p. 4.

34

The Nepal Constituent Assembly, “A Bill Relating to Providing for the Disappearances (2008)”
[Online] Available from : https://nefad.files.wordpress.com/2012/01/disappearance-bill.pdf [14 May 2023]

197

‘ ‘ R A W - RIIRARRRRAAIRY KAR-41_new.indd 197

04-Jul-24 2:07:14 PM ‘ ‘



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

foyaiyanatiugndunu fnds viegnaauaueiinisdusedeuluesls Tuanuile was
FreFBnsedls wieditayaratiunnmsdunsesasnguing (2) msdunuuiednwie
nsmuauriedtaEinmyanaliidieismslafay nsauneuvionguyanadididnds
Huasdnsvidelifitadauosdng Tnglifimsdmedoudeyaioatuniseuauuiosiin
i nmituiiu Wewuszeznm 24 rlusmendsgnenunuviodiiaainim vielngliuans
wpalumssiaesasuiiy uadlifideyafifadestuaniul Geuluayiinsiiyaea
gnidaaSnnlvwngilaulades”

foudl nguansuyweruluvatsgiaieilan dudunisfuansuyvey
TuguresanisseninaUsemealiuadanils, Human Right Watch (HRW) uaz The ICJ
it Dufewiiliaonadestiu ICPPED® TneThe IC) whuinliaonadadluFasdsdl (1) Tu
druvesginsziianuia derumunszsviinuanseuaguiiisansyiauia iy
“yanadaiisnamungrnglunsiuny maaumumamLuumﬂmﬂulﬂmmgwma”
Turmedl ICPPED dmumeseunauidmihilvesigiamunuazyanavionduyanafinasi
nstaglasuneudiuna lesunisatvayu viielasuanuduseulaed3ensansy (2) lla
srydufiiavivesduszneu “nsufiasiiazeonsunisdnsouainm’ (3) ludrienlals
TdesAusznauddnyEesnsviliyanasguennisdunsesvesngunelivng wagnnsla
ﬁ'ﬁyjzﬁaﬁluﬁmmmpﬂﬂiimiamauywamaﬁfﬁuﬁzuymﬁ?ﬁimﬂfﬂ%LﬁaLﬁauﬁ’wmmﬁmm
voamanszrliyaragamefiiniuluuinalusswienstatunsens”

wszmwivuas SygRFesorgaaluiam 26 11 “(1) msdesFeuazsiosdy
melusseziian 6 Weuliuwiniuinyanalagnnssyiligaymevisetuusiyaraggnyinla
gumeusngi usnwieaneyuns (1) msdesSousziesduneluniduudiud
Wﬁziwﬁ’mﬁﬁaﬁﬂismﬁﬁﬁ’aﬁuﬁ’m%’wﬂﬂaﬁgﬂﬁﬂﬁqmmadaui’uﬁwsziwﬁ’mﬂﬁﬁﬁ%’
{afu” 39 The IC) 1Wiudn uamsdsmnudumanlunssuifednuaziamziiduevgnssm

* Human Right Watch, “Nepal: Joint Memorandum on the Disappearances of Persons (Crime

and Punishment) Bill” [Online] Available from : https://www.amnesty.org/fr/documents/asa31/013/2009/
en/ [14 May 2023]

*International commission of Jurists, “BRIEFING PAPER : DISAPPEARANCES IN NEPAL: ADDRESSING
THE PAST, SECURING THE FUTURE,” [Online] Available from : https://www.icj.org/wp-content/
uploads/2012/04/Nepal-Briefing-paper-on-Enforced-Disappearances-Analysis-briefs-2009.pdf. [10 May 2023],
p.8-9.
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serlesuarmsimunengany 6 Weudumstmunszesnariduiuly defiarsanain
anmAnuvandfinsnseriliynnagveldindusardmaliaulingseaunis
azdfinsefiisunamungruneiesnnndimsgnududursensuldannnesidernusiunag
visefjionnaliias Juausuuzliudlulnofiuerganaludaduiivenzaniuauiiouss
Y8901 INTTU
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AUz unsEYlyaraga e Ao ... (2) denstidunu AndwiTemuauuanaudvinli

qmaﬁfu@mma wazyprafisdunsmusdaiy (3) Wwhiveasgidsnsnieyanadid
aruiuiiaveulunduiifinsdadaduosdnaviolifniu ddsnslinseviliynnagame”
The ICJ Wi iunisadrsassuiialiungdsdudymueauiull lemzdaunuuazii
éf’mwﬂﬁﬂizﬁﬂﬁq@mamﬁgu sinsanlude 6(1)(b) ved ICPPED fifvuaveneninunIiy

[

SuRnvesUsRutyy waglunins 42) fifvuannusuinveslavdudydadug

kY

nsgvinsmNAde ddeinaivedmunionagnltiiedateuladsfudymesnainain

SuralosnnmsuURmumdsdedutyy AddyAenstnyaRngranedesiniau
wnladerudynildiidwesilsdulyyvsemuuzinanmhenuedsy nalseu

=

13 iedu 9 Aldorvthunldeniiengailuanuiingunseiiiurragameld dalu
Tuaude 6(2) wazdo 23(2) vo4 ICPPED The ICJ Feiudnmsuiunilunins 4(2) el
I ladsdutymenvandesiuainnsufiinumdvesdsduiymunldeliiuie

v =

nnsnszvibiurragameld dnumgnsalidiaduasiulidinsnseiliyaagayme

e

(% '
[

fnAnannsUfURnuAdiaEy Wesannsesviivua luflundyailugeili®

1051 6 TesNTzIvRvuAn DvuedailnulianluiAuid s The IC) iy
Iasdulnsliauiueuieuswosaufialaglyinfuanuiefifauiousaviniu
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" Ibid, p. 9-10.
* Ibid, p. 10-11
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UITNINENI0AANEDUINBABULI9IINANIN (W8 7(2) 989 ICPPED) waznsiiumuil
Wlvdnsldnaeidaluneaniedmaliinnisiiedsuuy “Usegnas” @ “back door”

Gl a I 39
pardon) #39N15E5INENTIN
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2.3.2.2 UseinAanaddud (Philippines)

Ussiaiauludifuussmausnluninae@ons Yusendeddildtadungmne
Lf“ﬁ'mﬁumamsﬁﬂﬁqmagmma lagnsiiadayyinisnseyiliyanagymeluilautud
fflamgvdnmaniymanudaudimnailes dwalvgisunanelusgiesnsias
Mdngianuiusiiamsnisdes @uunitminsdedniadeulninianisiilosuas
domavy) Wudeiulsmelne lnefiduludimuseuiialunsnssiliyanagyme
Tlusunguuneane fe wizsvdygilesiunisnssiliuanaagyme™ (Anti-Enforced
or Involuntary Disappearance Act of 2012 , aeluagizanit wizswdyga=) deunis
nszyihbiyamagavnelilumies 3 (b)" 31 “nisnsevilviuaragame vunedia n1s3uny
auts dnvnd nsdnsewanmduiinssileedminivesdy vioyana visenduynaa
FelsFunousiung msatiuayuvdolimnuBugenlagUiensaniy auansnensufiasd
wseniunsansouainmiunionUnwganssuuiofieguesyanadpnrilviayme
Sushlsiyeeatusguennisfuasesvosngune” Tudndnssvhnnuiin wesesetyghe

* lbid, p. 11.

“ The Lawphil Project, “REPUBLIC ACT NO. 10353 (AN ACT DEFINING AND PENALIZING ENFORCED
OR INVOLUNTARY DISAPPEARANCE) ” [Online] Available from : https://lawphil.net/statutes/repacts/ra2012/
ra_10353 2012.html [26 April 2023]

' Art.3(b) of Anti-Enforced or Involuntary Disappearance Act of 2012

“Enforced or involuntary disappearance refers to the arrest, detention, abduction or any other

form of deprivation of liberty committed by agents of the State or by persons or groups of persons acting
with the authorization, support or acquiescence of the State, followed by a refusal to acknowledge the
deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person, which

places such person outside the protection of the law.”
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3. nQuanelng

Ussnalnglfasniuses ICPPED ilefuil 9 unsias w.e. 2555 Ssanisiganun3
wazandfvyaRuiend (uw) Tafufdviureulundnnismslidnedusie ICPPED e
Fufl 24 wounnan we. 2559 wasdleTuil 10 fwie w.e. 2560 audu dewniile
Suit 25 panAu 2565 ladn1susenalinsesydyaivesiuiasysuusnunsmsuny uag
nsnsgiliuanagavng w.a. 2565 (MoluazFenit “wsesulyaic”) Ineiinalidady
Tutudl 22 nuaniug 2566 Lusiuly FelumsysreUydiatuililgmmuamieuves
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“ Art.3(a) of Anti-Enforced or Involuntary Disappearance Act of 2012.

“Agents of the State refer to persons who, by direct provision of the law, popular election or
appointment by competent authority, shall take part in the performance of public functions in the gov-
ernment, or shall perform in the government or in any of its branches public duties as an employee, agent
or subordinate official, of any rank or class.”

® 57 Asfina. ngrneuazanasnisnselunsdidmiidisgieduliyanagame. Ineninug
Uy dnudin aaeilfianans guansalunninendsy, 2556, w1 89-93.

“ n5EN$29N5A9USEWA, “WaiuinisvaalnemenistoaiuwazUsiuusnun1snsuIuLaEnN1snsEvin i
UPPREUEEY” loaulatijundaiian ; https://www.mfa.go.th/th/content/5d5bd0c715e39c3060021430?cate=5d-

5bcbde15e39c306000683d [10 Wa¥A1AN 2566]
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A.A. 1998 (Rome Statute of the International Criminal Court 1998) AitsyalAsautia]

e
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* United Nations Economic and Social Council, “Civil and Political Rights, Including Questions
of: Disappearances and Summary Executions”, UN DOC E/CN.4/2002/71, (2002), p.31.

203

‘ ‘ R A W - RIIRARRRRAAIRR KO- 41_new.indd 203

04-Jul-24 2:07:15 PM ‘ ‘



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

dmsulszmalng welifaanuwanssannguunenisluvesussinalneluy
UszanangmneogladaaRanusuiinvesinsevinnuianlilysgvseyamanaluiily

a 1

Aeleeiusglinas TumnuRngIusne 9 WU AURARBLESAIN ANEARBIIINTNIY

o«

e vieanmnssy a1 JandudesivunlinuingIunseyiliyaragymedalesiu

v o

AnszimNRaTAelesiusgIinty Fedenndesiu ICPPED wad uwadanansenusiolulu

e

Bosmsfigaifemnuifeilestudmiivessy Wessduszneuanuiinfegnszyiviosd
araniealostusy mnldenafigaifenudlesild fnsshiassulnemugiumi
ﬁ@whﬁﬁ’ﬁyzﬁﬁl”ﬂuﬂismaﬂgwmEJampwiwﬁ?u%ﬁmumiwwl’ﬁsﬁ"wmfwm'm%fwLmﬁuaq
owRInsIUUsEANG 19 Iumué’ﬂisﬁﬁﬁﬁmlmﬁu%’g wszstaaas Wladyds
asounguludsluBesdnsuazmififiaylsiufiRmuddsesflsfutguiidenisli
fétisdudmnseviliynragyme dadundniidvualu do 6(2) wazde 23(2) ves

YY) ]

ICPPED InenszsuUaye)f* ﬁmiﬁigzﬁaﬁ,ﬂmmm%’uﬁmm@ﬁ’mwmmLmﬁ?u The ICJ
WERIANLTAUINAITURY QR ATRIaUIN 13]';'%%5’%@&Q’ﬁ’aﬁuﬁ’mmﬁaﬁﬂLLuzﬁﬁmﬂm\hsJ
uvesly waldeu vims viedu q Aliervhunlisaiiedseuweussnlunisnsgyiilv
yaragaymeld iielliglidsiutymenndndostuainnsufiinudse gty
ﬁ’@ﬁmm"l%lﬁalﬁﬁuﬂ@mﬂmsmz‘vﬁmiﬂizﬁﬂﬁqﬁwwlé{ Feazuldinnisnseyi
quangmaﬁﬂLﬁﬂmﬂﬂﬁﬂﬁﬁamuﬁﬁm&qé’u nshidnyalRgudulionaviligladadu

Tymlinaufiastunisuuinuddavesidedudyy euiunuimeesydyaa

Y

msthnannsluEelissylifiuduiaeneadesiunguuneseninsssmasae
4.2 Yszvulgginlunisiuuaaun

ICPPED lilgtinsivunesdusenevludiuasunlulisnunisnssiliunnagamig
1 Tungraneszninasemaiidivuannuiagiunseyilvyanagymedifioss sy
atuidehiuiiinistmualudesanuniely Taedmuadn “. dfewauniiasiyana
wiendueenannsuasesanguane..” Tagluvssiudesanuni augnssumsluma
seyaUszina lildifuiesdiesty vsdniiuimslaneuiluiomiiensivualng
uivsdudingrneogmeludenfesiansilegvesanuilunsien gy inssuegudn
JelidnduizfosszyBesanuidn nmsdydAnnuniviosonanaiuduasesves
nguineluszeznaenuudussdusyneuuusssunaz dunaiinuanyeansnsyyinld
yARagany (WGEID) msiiuiamdninasisnsmthluBesanundwmalsionnuinisiigar

204

‘ ‘ R A W - RIIRARRRRAAIRY KAR-41_new.indd 204

04-Jul-24 2:07:15 PM ‘ ‘



NIAMINGUIUY PANTUUNTINFe U1 41 aduil 3 : ngAAnteu 2566

TumafiRuasagyiviAadeduivsunlienaindaldiiedasunusuinfiieleaiu
$5 Tnglillvdnseyianuiiannaudiasfustanssuveavieluineigainazduduls
$rafumes ICPPED Tudumuniidosddn “hemnil” Suandliiufmadeiiles uinne
vdsinmsdadenueenluivhlfiAsanuinnindusainanvieduduniwesns
nsgvilvigavneneld (UNCHR wagagnIsuIBnIsngmaneuasavsuysevu (Committee
on Legal Affairs and Human Rights))

NNNgINevessEMAsng 9 TinAnuiiesiest TunassimmiGecusegsla
uazimanalunsnssvisivuadussdusznouauialdegisinamila wu Ussmadaaa
vualvinausgalanenisides nanusugn Femivaeussiundoumamann (Uszuna
AVINERIYHEAAR 31991 212-1) Ussmadmsnanivundn nsgviliyamagamee
maravansdles nsdllifiusegslansmslos wiidlelsinsesilnesumiduvaz U R
wihilugiugnesindsfnuanuiunmwesds UiTavihilagnanisvietimavieldfiids
SeuiAuniug vioduandnvesnguiidaietulasysznaudedionisse draaamill
asu lnedlinguszasdlunisaudng m%ai’mqﬂizaqﬁmqngﬁuim (Uszanangvungaigy
VYBIATITUTTIAUNAT 11957 201 913)

wzsuda@n vetlnelildmmusludesnuneiludeuvesnnuialunis
nszvilviuAnagvng widgludnvarvemaiiintunualunends ludessii «..
dwaliypaaatililisunsduasemungming...” Samsdydluduildlddavioudsiu
IcPPED lallddayaiiludnuanuienly Wengraneseninasemadungranedilddadu
TusnsdsiifedialumslitosduazeniiaedydFlrnsounquynuiunvemnssine
alan %?NLﬂuﬁaaﬁLwiazﬂizmﬂmﬁlu%”’umaumiﬁ’@@’ﬁL‘Tﬁluﬂgwmama‘iu%’ﬁﬂﬁﬂ%’u
SoomlaldulddntulamenvannssuuasuiunvesdinuvasUsematiy 4 Sailedunn
Jaymorvginssunazusunvesdiauveslsemalnend agiulainafnumenions
nszviiupaagymedlngiinanlymeanudaudamenisifiemsedesusguiaduy
dndiy mnnihednssvidussuadamuieatesdiusiusy IHsunmstemusiminens
yrans uavildrunamieyanadadunadewioussninsvesss douviilininiiyana

Ll 9

AiuLE s asadueanaIndrulludaninszyinlaazaintazdiesan1sunan1snszyinvue

54

pu fetiy ilelinnsafiupfiveservaynssuuszaniiuvuamaidan Jleuiaiuinnis

Ly A

Unyalluduusepdlanasivanarasnisnsrimnedadulungranevesdsemansaaawag
YLNAN AU

205

‘ ‘ R A W - RIIRARRRRAAIRR KAR-41_new.indd 205

04-Jul-24 2:07:15 PM ‘ ‘



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

4.3 Usziaulgnlunisivuadsnisiildlunszi

ICPPED Sayaf@isnsililunisnsevinliyamagayvnedn “msdunu Ands damnsh
visomsnszyiluguuutla 9 fnnu Aidunsanseuainim” Tasanznssumslumssening
Ussinaiilvinnuidiuludiud (UNCHR) iiuinaslisuuuuiiuiueulunissiadam wu
nsdunu ands wazdnind uazsduiazdesinudesdidantis Ae msddniesam
Tugtuuudulaenlise wsgsdydds vesussmelneluinng 7 Usznovane 3 fld
Uayailneldtosd “Aruaudd (Mungaudn n133u AN 99 Anda Ands nensevime
Uszmsdulaluvhusafeaiusudunsdidmaiamluinevesyana) viednm” 3q
AOAAGOINTULUIVNUBINYMUNETENINUTENALAL ANENTTUNITIUN TN TEWALED
Tnefiussmamauiug uasUssmaandsd a.a. 2018 FayaiRnuuume dlsznea
d3amaerldtosmsyyfaitnsianzianzasegnafien “msdnmd” wasUsemafinma
wagUszinalaaauideaglinesaninelaglissyidnisaniziangas “nsdaseuasam
Lilumidle” vie “nmadiaainmuesmanaduliindeiflafam” suddy udiel
esandeediild “auaudmiednnid” eradilitanuiismeinemznisdiiunis
flslweuiengmneegadehiumielsl Weliaensufumiuiiures WGEID fisiud
msnsshliyaragaveenaBuduanmsmuauiiiliveusengneviemsiunumie
msmuauilagreusengunefld wideudunsnszyharuinegnddniuendiug
youde vieldunmsnsshsudunmsansouainmliinguuudlada lnglisiiaeny
ﬂia‘iﬁ'Lfﬂumsamaum’%mwﬁinﬁauﬁaaﬂgwmawhﬁ?u WlonudniauuarliiiaUssifiu
mMsfinny Jdeuiaiuinsseudesdni “linldnsevilneseumengvunevielifan”
anfundsdesd “munudviednwim”

4.4 Uszhudgmlumsimmungasssazianlunisgyme (the Question of

prolonged period of time)

1 <3 I 1 = A o Y o [~ I3
SrgzAWUIEaNUY 2 @1 NaMAB SreznaINiIumuualuesrUsenay
ANUER wazszezhaniglunsiliuafenyvseaisainu tnvanusaesuiglanall

(1) szoznaitanldimuniussdusznoueuiin Ussidiudesszeznatiumg
nuforndululifadldesdussnauilugusuiuuddymesionn uitlymAsonisien
Tudnwazdnanldannsaveniasianadoinnving furaiviels ssesnandusmeon
denafenisuenuszauuAnANeInsANdIUsEIANdY WU nsaudiniusaela

206

‘ ‘ R A W - RIIRARRRRAAIRAR KAR-41_new.indd 206

04-Jul-24 2:07:15 PM ‘ ‘



NIAMINGUIUY PANTUUNTINFe U1 41 aduil 3 : ngAAnteu 2566

(arbitrary detention) FsdudssNazvsuvialedonudnlaenilivenisaudansiag
UssmlUduiissSosntuegivanssddnludgomesdnunuiu® Tungrmneseniyssme

va a [

nladnsUnyalAdeuveanisnssiliyanagameiiiieasssuyny winlu Adnisimue
asrusznevluesssznaell Inemvuslignsevhanuiindedivsunlunisidaunag
TiunnsAuasoswaingune “Wussssnatenuiuisdony” welinamuliszey
nilsluseninamsdunuuagnsuidasioun1sinds FaldnAuuagliugainmesiiluiy
o a aa = LY Y [ €1 a A 1Y o A = ! ]
AasunmgegnanndinazzlilulsslovidedenuniclddosringunIaiuiu
adluiie Wudsddgnaesedinnudifmyineiiuyaraiineidosas niieaunsIadey
JEAUPIALAZTEAUUIUNYIANAINN Tl UNTUN NN sansauwas NMnEuTUlag Ly

[

Fndudasseszazinamialaarsiuld” WGEID Aviuinlifianudndunazaeasinuanan

Tyarangndulivgiuitgnaudsazgnitatsaninduyaragyaloiuldudulussey

wawiile Tegliiinsaudsdissesnatduenivila mnganaudaldlasunisnaninwie
Tigninddugenafidunisasidaseuayan b

Henalunng 7 veamsysedeygv biflesausenauluEesszeznainmuall 1ng
AmualinisnssianuAaliyaraggymeioiluanuiaseiiewuniiaensusenngsy
Yosyaraty Fudunslyaifndenndesiu ICPPED tnefidafissssuyfvaanisnseyinli

a

yARBFANELAT Yl WGEID Wit emginssunsnssshliyanagamenduaufin
Husunedudeatulaglionuiuen fudu dwmsunenssiliyeeagameiifstunou
wszswiydAn Tnalidsdu nanfe Aeutudl 22 nuniug 2566 Fsluilagiudilions
m’]wzmﬂiiw‘%aﬁagmaaﬁgﬂﬁﬂﬁgmms wszTUgeRv lanmuaunianiznialu
1w 43 Usznouanns 10 Tididumsauaiuauninasnuyanadagnnsyyinliigame
viounngudnguduihideoiyeeaduisnanumeuaznuneasdenteinianzii
mnuAnLazdMIgnszInin WerumanuaTaRsumgsainIsgame d1unis
93"1LﬁuﬂﬁmmwLm’g’jﬂszﬁwmmﬂmgﬂizﬁﬂlﬁﬁ@l&iﬁuﬁua@jﬁ’u%’aLﬁﬁ]ﬁ]’%ﬁﬂ BLANNTTUUD
Haameldunngiuudmiedinadamenisnssshesfinlnegnsevhenufiavioyana

“ Rodley Nigel S. and Pollard, The treatment of prisoners under international law., p.332.

" United Nations, “Report of the Intersessional Open-Ended Working Group to Elaborate a Draft
Legally Binding Normative Instrument for the Protection of All Persons from Enforced Disappearance”
[Online] Available from : https://undocs.org/Home/Mobile?FinalSymbol=E%2FCN.4%2F2004%2F59&Language
=E&DeviceType=Desktop&LangRequested=False [10 May 2023], paras 22-23.
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* International Covenant on Civil and Political Rights 1966 [Online] Available from : https://www.
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* Rodley Nigel S. and Pollard, The treatment of prisoners under international law., p.344-347.
> United Nation Treaty Collection, “10. Rome Statute of the International Criminal Court Rome,
17 July 1998” [Online] Available from : https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=X-

VIII-10&chapter=18&clang=_en [10 July 2023]
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tana $nuns, Aesue nguanedhvaisney, faiadadl 10 (nsanne: 9
Ussadn1g, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fboclid=IwAR1eEgrFdVrolcldsS
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCl). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThailO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking

change-language button at the top right of the website)
2) Registration as members of the ThaiJO System is required before submission.
3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:
https://drive.google.com/file/d/1y217 JvKwnwdev)dP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the

authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered

for publication.

. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide

expert opinions on the quality of the manuscripts, such as academic errors, use of

language, content comprehensiveness, academic quality, clarity, importance to the

relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following

decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered

for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will

perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

7. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:

222

1.

The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,

and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1.

Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

. Certify that their submitted manuscript has not been previously published in any

form, nor is it is under review for publication in any other journals within 90 days

from the date when the Editorial Board has received this manuscript.

. Certify that their submitted manuscript is written exclusively by the author or along

with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the

article.

. Present only true fact.
. Submit the manuscript in accordance with the prescribed format.

. Ensure that the manuscript does not contain any libelous matter or infringe any

copyright or other intellectual property rights or any other rights of any third party.

. Declare the source of funding or support in the completion of the manuscript.
. Declare any potential conflicts of interest, if any.

. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1.

Ensure that the published manuscripts are in line with the aim and scope of

Chulalongkorn Law Journal.

. Ensure the quality of the published manuscripts with willingness to publish corrections

and clarifications when required.

. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

. Not publish manuscripts that have already been published elsewhere.

225

‘ ‘ RIR A W - RIRRARIKRARIKRARAR KA 41_new.indd 225

04-Jul-24 2:07:17 PM ‘ ‘



Chulalongkorn Law Journal Vol. 41 Issue 3 : November 2023

o ® N o

10.
11.

12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.

Provide reviewers with revision guidelines.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.

Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:

1.

226

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.
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