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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents are,
in the view of the editorial board, interesting, timely, creative, as well as containing recommendations

which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the following
categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction

and contents, which are divided into main issues, subordinate issues and conclusion.

e Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should contain
introduction, illustration of the importance of the issue, research objective, hypothesis
(if applicable), research scope, expected contributions, related research or literatures,
research methodology (such as population, sample, data collection, data analysis),

research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the responsibility
of the respective authors, with which Faculty of Law, Chulalongkorn University, Editor-in-Chief and

the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process by at
least three qualified individuals, whom the Editorial Board carefully select owing to their expertise

corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

Thailand is bound by international obligations to prevent operational activities
relating to exploration for suitable reservoirs and injection of captured carbon steams
into reservoirs located in its territorial waters, exclusive economic zones, and continental
shelfs without permission and regulation. Although the Petroleum Act B.E. 2514 (1971)
was not enacted to directly regulate carbon storage activities, it recognizes a right of
a petroleum operator under the law to utilize the carbon captured from the petroleum
production to enhance the production process. However, carbon storage exploration
and storage of carbon captured from the place or site outside of petroleum exploration
or production blocks are neither activities conducted to identify existence of petroleum
resources in situ nor extraction of the discovered petroleum reservoir, but, conversely,
to examine and inject the captured carbon steamed into the reservoir. Hence, carbon
capture activities are not subject to Section 23 of the Petroleum Act B.E. 2514 (1971)
and its regulatory regime. To overcome this regulatory gap, it is recommended that
a special law with capability to serve as a legal basis for authorization of carbon capture
and storage activities as well as to establish a regulatory vested with regulatory powers

to regulate relating operational activities. Prior to promulgation of the special law,
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the Cabinet may empower the Department of Mineral Fuels to carry out operational
activities or collaborate with other competent entities for acquisition of geological data
and information for database development necessary to develop a database for carbon

capture and storage activities in the future.

Keywords: Carbon Capture Storage, Dumping, Disposal, Offshore structures
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Y

" IEAGHG, “What is CCS?,” [Online] Available from : https://ieaghg.org/ccs-resources/what-is-ccs# [13
October 2022]

®IPCC (B19udn We0530l 5), p.107.

9

Karl W. Bandilla, “Carbon Capture and Storage” in Trevor M. Letcher (ed) Future Energy: Improved,
Sustainable and Clean Options for our Planet (Candice Janco 2020) 670.
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0 Spapeniu.
11

Ronald E. Terry, “Enhanced Qil Recovery” in Robert A. Meyers (eds) Encyclopedia of Physical Science
and Technology (3" Edition) (Academic Press 2001) 503.
2 navumi Isusedng warenste e1nsalivium, “wwimmsiiigaisueulaeenlenunlduselewl” (TPA, 2017)

[ooula] wnasdian : hitps://www.tpa.or.th/publisher/pdfFileDownloadS/TN9%20255p30-34.pdf [20 nunus 2566.]
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szuumsiniiuaisueulaeenled (storage system) 9zfoignesnuuuagnsednizds uay
frusduiissuuinifiuiiuasdesissuunsadunshlvediiiussans nmuaranunsonsiadu
ns¥lnavesnnsueuldneufinniueulneenlyfazsatuand@anu

nsialuavesmsveulasenledenatinainainuianainlunszuiun1snissn
asueulaeenlunaduuvasaran' lussnivnisdansueulaeenlyiauvasaraussznaunis
szdosilosiuiiliAnanznisiussiunniuly (overpressure)® ns¥aluaussuaniiansnsa
rodunelsfUiUi RNy & gauaznaniiingiilva esanmsiiasueulnoonludiag
Wudunnndt 7-10% i dudunsiesedinuaysnainevesuyudld

yonaNi ma%"ﬂ‘waawLﬁﬂﬁuawﬂma%"ﬂ‘mamﬂmmﬁmwmmﬁlﬁgnmmwmammn
yieunasavauiifisi Srawdunsdifinsflvaiuidnuazdenidudesluasilonszaneann
ns¥lnauuuusn'® mssalnadnuartannsaviliunadai (hafuuarldi) wazssuuing
Juileu Tngeredwaliiinannzanudunsalufu (acidification of soils) wazn1SAISA
29NTLIUBINAINAU (displacement of oxygen in soils)

3.2 WUSNIAUSETNIUTZINA

msteasueulneenludignaindunarsudandaivadluumasazaslunzia (s
%LﬂuLméqasamﬁéﬁaghﬁmmmLamm'ufum WALATEENITMNIE wsaluaniv) daud

AN UASIUNASEURsTIBH WU UssiiunienguaneseniaussimandAeylen
n1siasufednsvessgveilsluniseugynliidnisneadrauagldaudalgnasiaienis

B PCC ($audn \Bsessadi 5), p.3a.

" House of Representatives Standing Committee on Science and Innovation, Between a rock and a hard

place: The science of geosequestration (Australia: The Parliament of the Commonwealth of Australia, 2007), p.60.
" Nelson Barros, Gisela M. Oliveira, M. J. Lemos de Sousa, “Environmental Impact Assessment of Carbon
Capture and Sequestration: General overview,” [online] Available from : https://conferences.iaia.org/2012/pdf/uploadpa-
pers/Final%20papers%20review%20process/Oliveira,%20Gisela.%20%20Environmental%20Impact%20Assessment%20
of%20Carbon%20Capture%20and%20Sequestration.pdf [12 October 2022]

' Supra Note 12 House of Representatives Standing Committee on Science and Innovation, p.60.
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3.2.1 UNCLOS 1982
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nanazia nsdlgensimniumsngrnemunrituenanigueilasiavsesulnglunseygn
Tinsneatsdsignairaiievsslonilunisvudsazinifiuanivoulasenladudn sgueils
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' Article 60 & Article 80 of United Nations Convention on the Law of the Sea 1982
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S22

lUannsiavintu Meinsdamaduinfuasdedidaiuausjmensveseydnyad

UBNNT 1A51 210 253ATUMs UNCLOS TayslRlavuiflsitinnsiiamnnelunsiaonanian
wazwaLAsegnatnzusauulnaniy aznszvhdlanmnlilasuanuiureuaimiiedis
Faudannigmeildaiavsounyn sandotiadu uasmuaumsiandsnan: nénanldfiasan
ELUL%ENSUG]’]SJWJiﬁU%Eau‘]

defiansaunung 210 usia UNCLOS udransnsanaaldinnisdndunisiniiv
asvaulaeenladlnsanizegsbsludiuneunissnasueulaeenlafauasazanlufiud
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Usgmdlng Wumsdiiufanssuiiazies “vefuauiiureudramh” mnusemelvelug e
Sgreilineumsdiiiums uazazaneglutiduvengmneuasdetiduiiiotosiu anuazaue
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3.2.2 London Convention 1972 way London Protocol 1996

[

aydyitmenistesiuuaivnimeiaiiiesainnisisianvielduas Taned199u

q <

(Convention on the Prevention of Marine Pollution by Dumping of Wastes and other

Soafieni, Article 210 para 1.

Soufien, Article 1(5)a)(1).
(5)(@)(2).

Soafieni, Article 1(5)b)(1).
(5)(b)(2).

2 Spafeany, Article 1(5
21
22

(
(
(
(

Soafeaniy, Article 1

10
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Matter 1972) adngnisentaenaluin “London Convention 1972” &adyelRlvsgn1fdaasy
Tuwsiagsguagsiniuseninegg mMsmuauegell Ussavsnmuaurasniinuaniemamea
Y o 1 o a & A a wa [ = a
waglidygyrinantunnduneunilulilalunsujifiedesiuian1iemmeia Fufnan

2 = = Aa Y ) ' ¢ a ada 4 o aaa
n1siwedsnararsou 9 Nluwilduasiludunsiese auanuywd FalTInvseddlain
MaEla MagyaneANURSYRSYIvIRdmansenusien1slivsiang s us s’
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S v oa o aa S v oa a o eav v U a a a a Y} &
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“msiie” maflenuves London Convention 1972 ﬁuﬁaWizﬁﬁmmiqﬁ’Uﬁawmmaq
“mafian” ves UNCLOS namfte nsisedsadhadlunsiavesueadeviiotaniu 4 2nde
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sioanlud a.a. 1996 l9Tinsdavia London Protocol 1996 ilernunsieazidemien
ffunsfisvendeuay Tagluameaifleatuayumasiiunisaia London Convention 1972
Tnelvinuddyiunmsusulindnnsdunsesdanadenlnsendendnsz fslinou (precaution-
ary approach) mﬂmsﬁammauﬁaﬁai’a@ﬁu” wazivualignevaiy (polluter) finthiidos

*  Convention on the Prevention of Marine Pollution by Dumping of Wastes and other Matter 1972, Article 1.

% \Jaudienfiu Article IV paragraph 1(a).

# \Soufwari, Annex | para 5.

% \Joufienfiu Article IV paragraph 1(b).

7\ Saadenny, Annex Il (a).

% \Jpufieniy, Article IV paragraph 1(c).

? \Foudieniy, Article lll paragraph 1(a)

** Article 3 paragraph 1 of Protocol to the Convention on the Prevention of Marine Pollution by Dumping

of Wastes and Other Matter 1996.
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Feafieafiu, Article 3 paragraph 2.

L%‘IENLaﬁJ’Jﬁ'u, Article 4 paragraph 1.1
L%‘IENLaﬁJ’Jﬁ'u, Article 4 paragraph 1.2
L%‘IENLaﬁJ’Jﬁ'u, Annex |. paragraph 1.8
L%‘IENLaﬁJ’Jﬁ'u, Annex |. paragraph 4.1.
L%‘IENLaﬁJ’Jﬁ'u, Annex |. paragraph 4.2.
Foufieafiu, Annex I. paragraph 4.3.
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Abstract

This academic paper has a purpose to inquire whether there exists in the Thai
legal system any legal provision which specifically stipulated “methods of interpretation
of law”. The analysis focuses mainly on the concrete rules for applying the law provided
by Section 4 of the Civil and Commercial Code. The results suggest that Section 4 of
the Civil and Commercial Code is not a provision which laid down the “methods of
interpretation of law” of the Thai legal system, but rather a provision regarding the
“application of law”, that is, the provisions which determines the applicable scope of
law, sources of law in the Thai legal system and the sequence of application, as well as
recognized expressis verbis a methodological solution to the gap of law called “analogy”.
In addition, this article contains an analysis of the logical connection between both
subsections of Section 4 of the Civil and Commercial Code, delineated through the
concept of the fulfilment of “the gap in the law”, as well as discusses certain principles

to be relied upon when a gap or potential gap in the law was found.

Keywords: Law, Application and Interpretation of law, Civil and Commercial Code
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Aunedn “aestinnguing auenandiu’ fegdragu winsgidutagtulinngmnedsaadila
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uana' mndefierrudasananlagiaseainaziiuliinngunasivarsegeilutlagiude
Ty “ngrane” du arldfeindungmnefiufitimudiesuiedindn esmnngunest

L wnanudansnanusnngdiliiuegsianuiusiunudisuves Marcus Tullius Cicero (106-43 foua3annia)

Faleina1alid nguaneniuviasavsenguinelugauad (true law) liuegiumanauazaniui Lidsuudasluluwsiagdsa
wazgpadle “ngvaneavdecliiluegrmiaiowsudusinduidudnegafingalsu” Wing Marcus Tullius Cicero, De Re Publica
(Massachusetts: Harvard University Press, 1928), Book ll, p.33.
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°  Manfred Rehbinder, Einfiihrung in die Rechtswissenschaft (Berlin: Walter de Gruyter, 1983), p.56.

¢ Tawvhluud Usingmsalitiidnuazadeadeiungmnetioganuusems eun aaun fasssu uazaidndszin
TUsag vign wasaiite, Aawdidbadudbatunguueraly (nyamwe: driinfisnivssniondn, 2568), 68-75 Yaminaaun
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LadldunUayel@namunisnislunisiinnunguune” uwilsznsia.

* TUsefinsanuisuiiisutunnadiuees aduinsal Tandwus, Aasurendnitugiuvasnguansionvuy
(ngawnavuAs: ddnfiuilayeoy, 2566), i1 184: “Dunssausnnandaauianslingrneiedddmuuntydgadu
aednualdnus Tuvazieiuimnunin vse’ mmmmyzwmamaawﬁzggﬁaﬁ”’uq mnfinnsannislidadesfinsanngmng
mednualdnusuazeusmnevesnguineifendnlunsimungmnelussuuiiaast Ssusumaileglusuudiaas s
nsWnsiruuuisfuguiseidndnuudsluund 4 Seiilddiledn dri e’ lues 4 pueiede ‘was’ 1
mMsfiasansshesiagiapunsuaifeslunsouiu [.] unUggluuns 4 aiiﬂwﬁﬁaLﬂuﬁ”'amsﬂ%’ui%uazmiammng‘wma
Tushelumiues” definsanmudiiutrsiuludssifiunisiaudi “use” Tnaedudi1 “uas” fiflouiiuinnudiu
fnamenademnmuselulit mndututuase @ “vie” arwadede “uas”) W1 lagseUTEINAN QI BUI LAY
wmidlvd3adendioglidnin “vde” lunm 4 253avils uasmszwglagassnangmnounisaiaddlddmnin “or” lunas 1
155A1T8 (“The law applies according to its wording or interpretation to all legal questions for which it contains a
provision.”) wnuigldfin “uaz” wie “and” srarasnsaldls.

* nsdlaumsnanluiidn GuauL%mﬂﬁiﬂ%ui%’ﬂawmwaﬁv’aaaalﬂmLmumawwﬁiyzﬁalmqﬂawmwﬁwzﬂﬁwﬁa
upuiedla wiauandRfuLINoswAly sia:wﬁuagjﬁUﬂqil,ﬁaﬂi%'ﬁasﬁmaﬁﬁ%aa@’éwﬂgwmmmsmiﬁmmumgwmaﬁu
Tuunensdliwnuaunslddadu “aussnus” fuwawaunsldderuny “anusmangvesundyaf” vosunsayaiinisensl

lownnsneiuegreiifedfny mngsrenguanelaidenldtesmnanunsaderusjwmnevesuntygAtueeninlisgrsasuiou

v
wa o
]

o

5

auysel og1dlsiny TuunensdluntygAniisenadiwauaunislitsdunu “arugaminevesuntygf” infavseuaund
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msusuldnguanglidinazveuwalafiniu (Juilnwesdin “vie” Tuues 4 25sani)
Fnnguunedeudosusulingrunednandudoieniai demgd witeiaaieiuasds
Lidanfovaueuduly (ddhwauauduludusdumaunn “amuidnvs” wiewauny
“ANNYINUBTRIUNUER” A1) maﬂmuﬁvﬁmwag}iummLmu%’juuaﬂﬁﬁuﬂmiﬁﬁaﬂ%’
ngunedsfuifudeifiansetuuda®

2.1.2 WAITUIAINNING 4 IR WATUTZUIANYUUBUNILAT WIS

o = < 4 a ! ! 1 1

nN3elfapUsEIAUARINaTamBlUd 1957 4 135AF09 WRUITEUIANYMINELILAY
A ¢ 2 o wai oA = = v A Y e uaa U ANy = =
Wiiye FaUgidn “dslifiunnguunenaseninuiuaile Tiiladuantuniuaizauseing
Wiy enlaifiansnussmdituinuu itadsefondeyisuunngruneiindifeeenses wag
dunngurnerutiunlifiche Tiidademundnnguuneiily” eadeatudsmsfirunguung
wiold winfisanunUygliteduaziiulain 11ns 4 2ssadesnanis “arunislingmane”

lngRinsannuUaiinrangranewagisn1santesinsvesngrunglussuunguanglng fai”

1) Wildnguaneatednvaldns (“unnguane”) iWudiuusn

2) sluflunnguineanednuyaisnuslldngmunsansnuseingl”

wanaum TRy “musdnes” Ald ety undydnlitesdmienguneidanumnelianeinizas msuenamuau
aoseonmnfududeuliiuguesmsuslingranonumdniiislussuunguusuuudians’ Tseg USH invaming,
“mslimsiianunguang”, Msasiifienans 97 15 aduil 1 @nsieu 2530), wih 69-70: “AnuTieiiumujneYe
winsuaionarn e wildlaidluaugamneudafidiun Tusgfuidianmnsuainiudfunuay asilifunnts
Tumunnugsvsneviesunsuailsviels ] frfesdmsstunnugsnened ALty uidanusjmmnoununindesdly
AfesfnnuuAUWIIALY LY [sicl]”.

Aoy %

2 fielifiunimisiensesuisdeninudadanariuisuifisuiunisdsifungnidanluuinaiduiundded
Awgnateisegmeluiinudy funsndeunsevhamiingruyngnaungranedausilaidnl luiiuresdBuud Tnslaisndud
ﬁaa3@1‘1)?@'11%351‘143&Ugﬂa%ﬁnﬁa&“Jmaiuﬁﬁuﬁu’uﬁwuﬁummﬁﬂLwiﬂszmﬂm muiegraUSeudieuiliiudenioudedd
ﬁ'ummLmuﬂﬁﬂ%ﬂ[,‘ﬁﬂgmma%’uuaﬂLmz?ﬁﬁqﬂa%ﬁwamﬁauLﬁEN"Lﬁﬁ’ULsuml,ﬂumsﬂ%’ul%ﬂawmasi'?uiu.

2 fegnunlydaiyuseseiinuesnguing (sources of law) Bluvueafafufuins 4 153ades
WiUSEIaNQVINIUNILAEWIEYY WU 1A91 1 255AnTl wisznanganeusaiUy SedtyafAdn “The sources of the
Spanish legal system are statutes, customs and general legal principles.” nsdfivadaunni UsganangumanewnaaUy
Iuennsiiisuunnguanedilndifssed1sda (analogy) senlutydfililuims 4 assands Feegluvdoinde “msusuld
ngvane” (Application of legal rules) TWsagadunisusuldngumunemuveiinvesnguanelu Carlos de la Vega Benayas,
“Judicial Method of Interpretation of Codes”, Louisiana Law Review Vol. 42 No. 5 (Special Issue 1982), p.1649.

2 ufinee 4 253edes wisdssnangrinewiskazndudaglifesTydRii “afeussmduviaviesdiu” fnw
wifieuiudn “odaUssmdwisiosdy’ luilimnefussmainussndifianusierdsdudunguanevie “ngvane
3mUszmedl” Wiy dessnines 4 wisUsginangrnsunstazmdvdduuniydfidmuaisnsliuagadunsuuld
“nguane” et mnnfinnusnin “ndalssndluietosiu’ aunem 4 assaaes Ineenusuluiussanaiiasemd
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3) ennsaliulifingruneaisausened Iraavesinleawisuunnguraneilndifeseen e
4) orlianansaminguanelndifissegsdaniieuls intaduaunannguanesialy

Wasnsyuunguunelnedaeglundussuungvuneunuudiaas” Ay vaiinves
nmnefiddnyfianlussuungranelnegonliun “ngunedfitydftu” viengmneanednual
anws Nnanfe Walltefinmlunaingrunaifintuamanisasdnsniomnanihnidadeteinam

Tumanguraneasfesdumuazinenguneaednualdnysnitadedofnmvdesaduniiy
rou Tunsdiflifingunearsdnualsnusitannsaldusufuaidulfiviidumaivaganunse
fnsannguneiidiidananuefnau q 1§ egwlsinu iWeswnveinvesnguunslusyuy
nmneuuTieae fulaehluudafegiedunansteiin mnmalslaansadumngranean
varinaduusnls (Lifingmneanednuaidnusludesiy) nsdifelussiudosfiansandelii
AassarumnguaneanUaialaluddiudinly gresingiussuunguunelngldlirneulu
Usziiiuidliluanmsn 4 255pa0s wisssanguneuswagded Temstmuelilinguane
mudduildnaniedu andefiansandananaziiuldin e 4 uisUssanangineuns
wazwdlvsiulallidagRdvun “IBnslumsiianunguine” vesszuunguanglnely Tt

= oA <
f\]ﬂUUiiﬂMu\ﬁﬁia’Jiiﬂaa\iﬂ@’m

Tushieluvesuneuatiuiagldnamidadunnuissesnmaiiiung 4 155naes
WU TEUIANYMUNBUNILAENIEYE LakA N135UTBINANNITYAYD9INVBINMUNElAENIT
“Lﬂsm‘umﬂawmaﬁiﬂa’lﬁmaﬂwﬁa” sudulssifuiiaunslafunmseAunedsenauns@ing
wazIANNRANUTINEKAEAITAIVDININT 4 WAIUTEUIANVINELIILAENIRIYE

2.2 11057 4 2595AFDY WHIUITZUIANYWNIBUNILAENIAYIIUENNUNNIT Y
navangliagnals?

muilldedurelude 2.1.2 $1siuudnin wms ¢ 13saas wkedszananguaneus
LLavwwm&JLﬂuummmmmmmmammﬁ%ﬂgmmsmuuammamgmms 1y mnfiasan
TnsazBonasnuih Adidondr “madfisuunngmneilndifesedis” dulideduleiaves
ngvsnglumnuvsnelasw mnudduisnsuildunisgadesiteuesngmaneg

ThlaTlFedsduungrnese deufunsienuiidaduvdnmsiinumussuuuaglassainavesngmane (systematical
interpretation) kAEMEANNIAANUMINAIINLVINEYBINY WA (teleological interpretation).

2 yszavs Vadmumnil, ﬁ?ﬁﬂiﬁ%lﬂLﬁﬂ%ﬁlUﬂ{]ﬂuﬁﬂ, i 126 Tidedunabisgnsiaulain “Ussmalngld
szuungane (legal system) F3aae? uillsssudonufoRmangvane (legal tradition) iunewweuasi” Feidouiuindy
feSureiiaenndesiuanmanudustsuiviruaivesinngunglnemnnnitnisesuisudiiiesin Usemelnednaglungy
Ussaildszuungrnowuudianed.
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wieNaaTiuayudeasuiuliuiieguumesuedenuAndIie “Uaiinuaingring”
nlgsunisseusulduainaludndfienans nanilavasy UsinuaanguuIeuiIenIuds
a . a o %4 ¢ 1 = a 1 o 1 g Yo
U33AHBNaN (agencies) Midenavinlingunasisng q Fuadaulniniudanarunaiuulasu
< X < & 24 ! a o =% o a A [ ' a v &
aonuzanudunguaneduduasawsn™ nandntunis dveziolutainvesngrunslatuy
sefoslinuantAndAgyUsznisvis taun ssfesanunsawdasanin (transform) deviiaulalls
nvINe Wy 9139Ussndl s35utenufuR viselndnuenanisiliaweslservu inanean
Junguaneld anenumuievesiaiavesnguanedisiuaziiulain “nisiisuunngwang
nlnélAesegede” Jladnuautfvesrnuluvaiavesnguune Wesainnsiiisuunngiung
i v a 1 a & o “d'd [ LY 5 S Y 1 Y
nnalAeseggadunsingmneg “Adeguay” nusulifunsaidymndslifingranelidadu
(WRenisunivasiwengune) lnenguneilndifesegnsdsinandeuiianiuy “Wungumng
Y = o 9 = a v & =~ g v | a =V oA
aguan” feuiazthuusuldlaeifisudes iy msiflsuunnguuneinalAssesegadsliing
[ va A a « [t ” [ '
vinlvdsinan “lidunguineg” wlasanmnanedunguuneg widssnisle

wa a

11931 4 153Aa09 wisUszanangneuratazdvglimesuanduuniygRvissyue

g ]
[

WAnveasnguunglussuunguunelnguazinueaidunislgngruneaiuveininty wnuag
HuundnyaRniusenisnsgadesinweangmnefieniy “nmsifisuunnguinefiindidssedng
97 Voghstauds (expressis verbis) Tnerfmunlviglinguanedesiisuunngruneilndifes
ogsBaiiedtadedofinmdsneulunsdiilinungmneannveifnaesaduusn Téun nmne
mednvaidnusuaznnmneaindsend dewdlelioraifisuunngmnedilndidssednadaldudn
whiiudsaranunsnitadelneld “vdnngnettily” fafudeinafuiianuuazdduaavingls

iiousrlovilunmshenudilannumneuazveuwnvesnsiisuunnguuned
TndifibsetneBenuunns 4 133naes witlszananguuourauazngdyd unanuatuiiey
nanfsomnuAniluivhenisgatesinwengmng sudmdnnsviauvesinngmie

A v | | Y] v Y o
dloAunutosinsesngrunelaedauny Tudedaly

* Sir Carleton Kemp Allen, Law in the Making (Oxford: Oxford University Press, 1964), p.1; Aasunglu
LUIMaAEIA WU Sheldon Amos, A Systematic View of the Science of Jurisprudence (London: Longmans, Green,
and Co., 1872), p.52: “immediate group of circumstances through which a legal rule acquires its essential character
as such”; Lasse Oppenheim, International Law: A Treatise Vol. | (London: Longmans, Green, and Co., 1948), p.24:
“an historical fact out of which rules of conduct rise into existence and legal force”; P. J. Fitzgerald, Salmond on
Jurisprudence (London: Sweet & Maxwell, 1966), 110: “gates through which new principles can find entrance into

the law”.
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3. 4aAUANNIUI1AI8N139AYRIINVBINY U

3.1 AUNNIBVYDY “YBIINIVBINGVUY”

Tudesuaumsnaniemesudlumshmuesin “derinsengmne” mans1anse
n3vign uaseite Idndmis “desiausiingmane” (Gap in the Law) Vilushsn aawsidosdu
Aeafunguangialy vesiut “mnefansdildfingmnsaednuainssiongruieaie
Uszindlazhluliusuundeifionssld nande glingmunemngmneiiiesnliiuudnsdl
liiwu”? Tasunfudadnifunsdifadofinammenguanetu (gu afluaa) udusingds
FilaifinguanedryaRlihasdoitedunsdfinaniedils vieenalunsdiifinguinefiiedes
fudesiuusindulinseunauiisderfinatefiintuluaifasfesiiadeding awvmiinelman
Forinvaingruisenallivatsusens linasdumseanuaalifavesdsisngvang msny
fiaunsludosiuddlifedulurasdifinensingmnedu vemsediungnediuiniy
Seafidalyiaumstaydililrnes

ognslsfinnn 1losaindrdn “dosinweanguune” udesdlunedfaansid
arudlanannvasuagdilifmatannuilasunseensunssulaednifmansiun’
Tuunauatuiifsaznaniisinn “dovhsvesngmne” lugnefidudwimeda (terminus
technicus) Tupumaneves “doinavassyuungvune” Ll “goadnsweingrunsaisdnual

228

8nws”*® nandBntenils MsnglinguuneasnsuindeninmiuGesiumanseauiulymives

¥

nga uaegiiy, anuiitasdufeafunguanenaly, wii 142,

ga uaseriy, anufilasduieafungranenaly, wih 142-143,
" Bernd Ruthers/Christian Fischer/Axel Birk, Rechtstheorie und Juristische Methodenlehre, Rn. 832ff.

28

2

2

othdlsfimnu aumsnamluiiin dnngrenelulssmdlnesuuniddsn “dorhmesnguany” Wemneaais
“goyinsveanguuneatednualonys” whifu Tasiawizegaddlunguiinngmneiiosuisin udninasiidydaliluuem 4
253A@8s WitUszananguneuaiazndied [uGeweiniseatesinsesngmang “sssn” namite Tt “m3aussndluss
Vioadu” “ImslitsuunnguaneilndiAssed1sde” uay “ndnnguaneialy” Tusnes 4 rsseaesduusiidy “IBnsgadesing
voanguany” a1l aduvingal Tanditug, dreSurewdniugiuvasnguaneiansy, wih 217-238; wilad 2edias, 4335 n19ld
uazn1sAnunguang : AnwSeuiisussuunguanelveuasssuunguanewesiiu (ngumnavuas: dinfiailagyoy,
2562), v 150-154 nanilagagy ﬁﬂﬂ{]‘mmaﬂéjuﬁl,ﬁuiwiaa'jwua&ﬂammalﬁwﬁulﬁa “alinguungliiannsanunng g
mednwaldnusinuSuuiterieaidiintu uarisnissna q AdaAlilunns 4 253naes “LfJuS'awanmsqmiaﬁmm
ngmnelunsditliannsoliunnguansaednuaSnusuuieainiuls” (nsainua Ussiassdng, “Jymmaiisudssun
nvsneilndiAsed1sde”, 69 uay 167 muddu) A1dn “desinsuesngyineg” mwﬁwaﬁmstuaaﬁﬂﬂgmmsmejmﬁ?mgwmEJ
fensdiilaifingrneaednualsnwsunuiuliunafduddy wihediddausamdisiadsiudungmnevievdnngmne
luliusldunafegiidoinfntoriwemngmnetuudy Saduruaslusimifudesieesngumneluanuvae “dosing
osszuungving” Adluumanuativil iesanmuauiures@eudu lunsdissuunguune Gosailussdnuissu)
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Tewesnguueegrselity flinguuisazdesdumnguuneauwiladenasudn Junsdin
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| a da 1o i ! = al' v o NS VY a
‘V!ﬂ‘U'E]Lﬂ®V|3JE)§JJ‘V|<TVI3J®1u3S‘U‘Uﬂa‘Vmqﬂlﬂﬁ]a@ﬂ"ﬂuuu&[ﬂ?qlmﬂﬂ{]'Vi@J']EJV]"U%iJiUﬂUﬂimuuvLﬂﬂiﬂ
a v

ogslsfn Tudnsuniledldngrunedensiosmiliauedn ssuunguanennszuvgoniay
UsyandiiazBussuuilliveding (luckenlos) fethy wiiniunsdifinuldnmadungraneifliey
TuthagtuudlinuuniyaRfamsoihuuiuiuadldlagnseinig Mé’ﬂiumiﬁﬂmuﬁgﬂ(ﬁm
vasinngrnegenlilinisdsiasuaguiiuidindunsdiifintesinseangmaneg ilosann
nsagUiteifaasnsdnisnsdlafunsdiissuungmnedterivegaiaiuasdos “fAgai”
annfgulildidonoud TuussmuntydRwienguane “anus” fldtdueglussuungmans
Tunantu Liffundgilaeefiansaiunusuldiiedfasedodiansetinald ldiezdu
nsusuldlnensmiselaenisiinungmune®

Frewinil MsTiagigaidefiensiiietudunsdiissuungranedvesidliannsati
unliyaiRwiingmneunlaunmidanlflunsidedeldase dnngraneliifisausgfemsiadu
npmneremailisiiuegsdussuungranewiniu (sidegdungmneaednunisnymmie
nnmneanIaUsENG) mMnuidagdes “fenu” unngumnefifegiammlngedeiinislunis

“Safingane” fenunsouulitunsaifuls lhnguanefindmaziiiiunan “veiia” Tfian (hvane3aussindniondn
nunevialy) deussildaniunisaifiauesasthenin “derig” wild msglildiderhafniulussuungmneusiussnsle
winuddunsdiflifingmnedmiudedieriviuluednvengmunenis widlflegludnuaiianils thngranegeniinii
é’aaﬁﬁﬂawmaﬁﬁaghﬂaLﬁmﬂfumﬂ%’uiﬁﬁl,l,dﬂiﬂﬁmén yndRumIImLdivE luussamdninasitagililunes 4
assnaeseniiiissns “Wevunngmnedllndifesedde whiuidaduiimsgatesieangmny mnumguaiildngn
reiufFeudsiviuieiuniselueinunns 4 1ssaaes Wuunlydddenisgatesinengming “Harssn” Budoud
aeliszyadlulidnudsludesuigdmuneanuis “dosinavenguuneatsdnualdnes” vse “desinvesiiunngming”
faulansseuzvesfifouaraiiunmlddamunniumnfinnsandedusvesinngmnedidnesunederudeiniae “veiia
vosnguane” udsguanTmsinuieuiaiion “Ueth” (wu U3H inwam3ng, nganeuia : winialy, wih 16: “deiiadam
Fusrlasfialasgn aglumngrnernlmandndusineuffeisdeslumitievestumdloutumilumih dusluddndefivmh
linu”) lesammnassiaaunsaifuinsnssmethuasmihlinuanvenis widiesdhividuaslaaverneglugnvondi
ndiAssiu adlififladonnsdiguiih “anmunueaui” luiuesfeatuiios fileudaidenanimnisaifidafinguunean
vaidrlaveifanisaunsausulitunsaify q hudunsdiiae “efgaINVBINY VLY.

?  namdndevils wnilfanansafigadlumenduduldn Sdlundyaiuisngrnsunlaunmisfianansausuldi
Fofasaiuld douilnavindrvauuigruitinsddudunsdderiwvasngmnesiui guanlsifunsiigavianudgiuiiin <Ll
miladunen” ssfesfigaillsldinmnsuulaniduddi (dedduladililydun) nmsismudiunisdudiwunnvie
funumenntudes gouliiiometiorfigavanudgiudenannld Wesmamnidfunumasn “Wiesinifer” deuiina
Wunsindraasmigiudnsiuiuil nsfigatiindmdsdda “liil” Ssrnndinisiigadin “5” awe.
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i 156-165.
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3.2.1 YundUN 1 N1552YUTENNYBYRIINNVBINYNNY

deldsdunmanuduney “nmsmsafuuasfiony” suudlaudrindunsdingune
fivevin dldnguunedanssasfinnsanseluin devinveinguunesinaridudesinseamle
\osndesinswesngrnedogansUssinuasusazszaniTismsdansiiunnsaiu egsls
An LﬁaqmﬂmiLLU@‘Uizmmﬁ'aaiﬂmmgwmaﬁuﬁagmmmawawgﬂmuﬁuaéﬁumm%ﬁ
fnngranelilunisfiansun® ilennutanuiiFouiwesisdinisutsszinndosinees
NOVINEANUIEe A189199M9¢AI5 (Juristische Methodenlehre) ¥@s Prof. Dr. Emnst A.

Kramer #191>

asdUsznavdumidswaangrnedldtefuagaisluthudies (positive law) fegratu e1afifinannguanevesmesyine
veanadundnngmneiidunenndusluaieluna fuduineunngimainilisndmdnngmnelulsznangmnsves
Uszidndadidlouvide Corpus luris Civilis ludnfimnnwiaainiil 419/129 Wsng U7 Wns3dns, “Bvidnavengrunesiisssime
soauINTvesTruuNIHasafienalnefidemevesUsemalny”, Asarsifarans U7 49 atuil 4 Guineu 2563),
wih 718-719) ilesanlumeliiz manBnseavesinsesngmnemntifeadunsdli “bifingmneluszuungmaneiiviu
Wldudr windu meeygneliitaduailaglivinngmneiluiadisuaiiounsih “Audanvasy” slfiietostuiliia
nsd@iftlsifingmanefazlilunisinduad @adunadnsiieusiiansuoidunasunuiiunswesssuunganeld) sgdlsin
Tuﬂwﬁ’wé’dmﬂﬁswmgwmUlm&lﬁ%’umsriaé?aLLasvT@ummumeLﬂuix ghamilruiansresatures “wdnnguanevily
meluszuunguane” i vénnguanevilUlumeisRasanad vénilulumengrneunases @aduwmuaunmsngvsne
Viag’lwﬁu’umaumsﬁwmLLazéTﬂaﬁwﬁﬂﬂgwmaﬁ’ﬂUmeé’ﬂﬂgwmaﬁv"v’wuﬁumnLLmUiiﬁmgmﬁwﬁwwﬂmsuaﬂmaL@uwé’ﬂ)
nsdoneiivsziuiiinddmanslnefesionsansiuiuin ddunmsusulingrunouasnisgatesinsengvanenanns 4
153AFRY UsUsEInangvIeutuasIlYd Sinsaenndewsemizaniuan nnsalluigtuvesssuungrineegvivelsl
Hegaiu Tuwaumuosngrneamsy (nsanzegndaingrueunases) mndunsdiilifingrnearsdnualdnuinas
e EnUssinduiidunsdiifivdnnguuneilludesiuey fldngmnsannsausulindnngmneitilulfasuioos
Foufiouunngrnefilndifesenidaiou suvdninasiluimsn 4 253ades Wislsznanguneuviauazdyd fefiansan
%Néfu%mimmﬁ'}ﬁag%uﬂmalff]u{]zgwﬂu%smﬁamam%mﬂﬁgaaaamaﬁﬂugjmaiumaﬂawmaﬁLLmﬂm'Nﬁ’uIﬂaguL%q dusu
foefuneiisatuddutunsunsuiulingruneadnussindlungrneumau Wing 2swnd mase, draeudndeiguas
ANNYMANBNMIBU (NFmnamuAT: dninfiuienungviang, 2564), i 468-469 uagning edlas, 4A35 n1slduaznis
faunguune : AnviFeuliisuszuunguunglneuasssuungraneteasify, wih 233 dalanuiiululuwumadesiuin
Tunguaneumauaumsingransaednuaisnusliaudsreuwiiasnswielnsnmaiieudss soulelsifngmneassnual
Snwslildaddngraneaiausandld oglsiinng Ussiudeatuddunmsusulindnnguneluiigdouldontufionsn
HesuguilouasdiliildfimseAunelurdnmsinewinians.
* Bernd Ruthers/Christian Fischer/Axel Birk, Rechtstheorie und Juristische Methodenlehre, Rn. 841.
* 1Usag Ernst A. Kramer, Juristische Methodenlehre (Bern: Stampfli Verlag, 2013), p.193-202.
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4949149043y
de lege lata de lege ferenda
(Yaeiravasirunnguans) (YasinsvasiiAuleuie)
intra verba legis praeter verba legis contra verba legis
(YasdnuuuieUnanila) (Fasiramuuida) (Woednsdmiutasniiu)

LHUAIN: NSWUUTEINNYBIINDINYYINEAUAIBTUIBYBY Prof. Dr. Emst A. Kramer™

(1) Yo9319v0s “dRuleuny” ¥sa¥89319uUU de lege ferenda®

9397199 09nY M UszLAUsN I dunsdifiass o udszuungne “Aisasil” ngvang
TuFosuesnulgieru wivsngdedfvygfuasiiensdesdslulasiiuniseennguune
finsauAquiaTenanad (emaazeanluauian) dwmaviibidisiinteinnulutagiuls
Liishunnguanelaluszuungmunenazianldlunisitaduadla winsdifenaiieiaiiaisan
Trdnduresinamsngunesdanieiay wannitasgilindiuaznuin msnludingwang
d' o [ VY] [ dd' a d’! dcill I |d' = d' I~ a
PanusatunlgvsruiuefnistulalunsadldlySeanilsanuaievuiey Wesanndunsd
S  aa y @ 1w lo & A v A Y v & A P P
7 “Gauleung” wwhdalidndunassesdinguraneluGestiu asiu lunsangldngmaneduny
Ho4INuy de lege ferenda Fltnguuneliainnsainienann1sanvadinavainguuiesn
Tduiludgnld 1Wosnges11auwuy de lege ferenda dlsithentasiuiaisuaylilandnves

aa v wa

1% | & v ] P % o a a ) =
Eﬂsﬁﬂaquﬁ Vi']ﬂLLG]LUU‘VHJ']V]EU@QN']aumUmm@magmaﬂlﬂ@qLUUﬂqia@ﬂﬂaMNqEJIULiaquu NI

A

A a

mnietivyaiftaninulssasrsetdfuleutendanuin vssasrazeonnguungluFoiu
nstfsnandennsanmidutesinesiifuleuiessly

(2) Y99919YBIRIUNNYNUNLVTDYBITNUUY de lege lata™

1 1 a’lj 14 | A aa ! gj %
YaeinaveinguuneUseiani loun nsdiinguranendegnimualutagduresssuy

[

' o v v Y < a a a 49{ v & ] IS | I
ﬂaﬂiﬂEJIMH’]N’]iOUWI‘U‘UTUﬂU“U@LVl'i]"\]'NVlLﬂW‘UubLﬁ N 6 INTed qnanaqiwawumm

AUVBIUNUNN Tbid., p.194,
#171 lex ferenda mnedls “nguunedinasazluluewan” wie “nguuneuviseunan”.
71 lex lata wuneds “nguanefiueglutiagiu” vise “nguaneuwistagdu”.
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T UsEaRNszuUNgVIEfeInIsANATwIaMruangunaeiandediuly (Wu ssuunguaneg

NADINIANATOLETNINILEINS19N18VRIUARS HaNTRRUITUAIANATOIYAAATIINNITNTEIN
“Nnguuuy” Nenrasidiaasamludinsenievesynna “lidnavnsevillagisnisla” uas
“lidnagnszrilaglas”) 9e9iauU de lege lata JIUANANNINTDIINUUU de lege ferenda
= 19 1 aa “« M va 9 & aa «=a v ! v
Wewnldlinsaln “dalulafinseennguane” widunsali “dn1seenngranenaiwingu

Y 1

TolalinseunguanuingUseasn” Ml TnNOmunekentasinueIiiuNNMUINensaYeIinawuy

De

v

de lege lata panilu 3 JUuuvERY AIT
() ¥A9INUUUNBUAANTR %38 intra verba legis
Yaednnuutaunafiia vuneds nsdigesnnguunedydanguunelagliiosdi
Ldlanzinzas Wy “anuasuieusosniafiasssuduiveslssvivy” vse “Anudene
aeeusneUssloransnsay” ieneu “aafifin” (discretion) Wldnguune (lidnasdu
rheunasasisema) Usuldnguunglididudemassaiiinduldedismnzeay Juszdnsnm
S| 1 A [ A A Y v ! < ! S =
wazdangudsunlasiunmuanndiaundeululs dnnguaneuisdiuiuiinsaivaily
A& i v a o’ ad A DR
folutorirtwaangunelaeun Wasnnminiiarsanassnuinlunsdin “dnguunelisuly
TuwasMinnguunedndruniladinsdalinsdivardfedudesinweingumneiiosainiiuii
= v v A (2 =3 a da X o 3 A ! 1 d‘ v
nsigldnguunedndulaindenasaiiintulunsallatisdioiegluveuwaagldunnganeg
[ ' Y, U a [ v 1 A ! ! 1 a Y d‘ @ v
aanaila (Fedulausulingmune) desdiodunisenavesinauieiu wasilenisusuldngmng
wianiiielunisgatesinewesnguune daty nguunemartiludivesiuedeioiniy
Mveresinwesngung (mndsuainmin “dosinsvesnguune” Wy “gosinewesssuy
nguane” lunsalilaziiunmdaauiu) el nsdasiiuliingesinsesngugiuy intra verba
legis SiPanananudiduniedediinuesmsiivygs dedradu dhedfvygRgeliaunsa
UnaiRneasidealateadulungmngldegnasuduanysali doiaaswmiowmsnisellating
Ql' a & v A LW = Y & o y LN @
AmniAnTuualasiodn “daanuaiuiisusosnsefasssudunveslssvivu” vieilu
« = 1 1% ! ¢ 9 = < a o A v
ANNEEERE1N ek aUsElerlas e Wesnnluanuluaiadiuundululives

v 3 a =] ¢ A | v 3 [ ' = 1 Y 1Y 39
‘UE]LV]‘\]*’\]NWiE]L‘MG!ﬂ’ﬁmVI‘\]gﬂE]'NL“lﬂENﬂ‘U’i%ﬂ’e]U@x‘iﬂﬁ']’JE]'V\]@JE]EqJJiJ']ﬂ@J’]EINUIMﬂ’JN

¥ Ting USA inwaumsng, “msldnisfimnunguune”, msanstinanans I 15 atud 1 (wnsIAw 2530), wii 71:
“pgnalshmunngumnesidedin dndedaudsidositadefinnunsadududeunionnuannsavesditydiviednmans
thngmneadiniesiedrdnlumsuitymmnetns uidesiaulildua Fehutnngrmnedsiedifewasifetiositnngmne
sdeaous Mledmiuinngmnedfenisléngmnesadunnuaansaiifesou”.
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(v) ¥99319uuuln 3B praeter verba legis

Yoeitawuudn vaneia ﬂszﬁﬁizwﬂgwmaﬁmﬂﬂgwmaﬁmuﬁagﬁawmmﬁuﬂiaUﬂqu
fefoifiaaTaiiAntunds winovsdumngumneiieunuiusudefianisinannduusngd
liwushunngranefianansatunuiuiunsdiuld nannfe dunngmnefiieadesiigaii
fogine “uavly” Bewiaiiinullaugaudiidsnseunqululifensdififosnisusuldi
Foshednuasiininiunnmsfifiangrneaalifinsddna1iasansonanveuis
Auvsnevesiaunly fawud Prof. Dr. Claus-Wilhelm Canaris a3une1 1unsdlfinginasi
meluansunngunetulag “fnluarnuan” (planwidrigh iflesanmnisionsanssuy
ngvangegnaduesdsi (as a whole) asndmmuisanunsualvesszuunguinedn Ussasd
%ﬂﬁﬁﬂgmm%‘lﬂi’fﬁqﬁuﬁu%Lﬁ%ﬁm}udwﬁu TunsdifinuYeinawuy praeter verba legis
Unngvdngzaeeniun1sanYesiniinanlngodeisnisgatesinsvengraig

(n) Y99919dmSULdENLIU %38 contra verba legis

YOITWEMTUVDINIIU U8 ﬂﬁﬂiﬁﬂgwmaﬁmzﬁaL%mfummﬂ%’é’aaﬁwﬁ “nisly”
vhlsveuwnnstaduldnseunquluauinsdiingmnglidesnisiviaseunquiisnniionsan
ﬁ]'mlﬁmmﬁmiﬁumﬂgwwﬁy'u (overinclusive) Tneviluundgayfingrneazdesiulalviia
FeshaUssamilaensugi “Yesndu” Blushunsinangae iesin (exclude) ussmnsdii
nnmnglaifesniseaniinveuavessauniiy fegrau i1 “Guud” vie “livansai
s’ Hudu egslsfiniu 999319uUU contra verba legis o1aMintuldNgaNN e
Tl Tgadesniuly (hafinasavdedaaldls) auﬁﬂﬁﬁ'zwﬁumamqﬂﬂﬁﬂﬂ'izﬁﬁagi
uenndlanusuaivessunngrane lunsdidinnguneasuddomilagliudnnisgatosin
ngvnefiFenin “msangudesiuazaidesn iuliaenadesiuinguszasdusangvne”
(teleological reduction)” teusuvauwatsduldliaonndestunusuaiiiuiiaiwediun
ANty

3.2.2 Sumaud 2 msusuliudnnisgadasinsvasnguaneg

O Y aa o

Tunsaingldngruneandunsauduneun 1 udmudr Jymindanidadedunsd
Y997190IUNNNeRUULUn %38 praeter verba legis JlEnguunedesinnsansaluii

“ Ernst A. Kramer, Juristische Methodenlehre, %11 191.

“ Tsngie 3.2.2.
“ Wang wand nAfet, Adeudideiguasudnnguuneaivy, win 466-467.
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a1n3aun “wann1sgatedievenguane” wlduitymainanlanieli® ndlauaisnan
Tuiildn nénnisgavesinsvesnguunedudiuvilvasmansiitond “9a35” Falaemluudn

Lidndudeddsunsinntydplidulemvesunngmnemuilsesunedsiu egnslsiny

IUUNﬂﬁ‘EMNiNﬂQMQJ’lEJE]']’%‘LJTJSW]?E]WU@\TJNGU@ﬁﬂ{]%lﬂEJ&J’]UZUEUG\iﬂHGI']UWﬂQM&J’]EJI@M

va o

e RIERNG 53“U‘Uﬂ{]“I/TlI'TEJVLVIEIIWUZUEUGliUiEN'Jﬁﬂ'ﬁEJG]“UEN’J’N‘U@Q?’IQM@J’]EJVILTEJWJ’] ‘nMsiigy

unnguuneflnglAeteg198e” 1og1atauddluning 4 9550809 WUTEIanguIneuNaLay
wWdle s

£

= = @ 1 = o voa oAy
AWeudanuiiudl “nsifiguunngraneiilindlAgaeg1ede” muang 4 153Aa8e9
WAIUSEUIBNAVNNEUNILAZNIAIYY ATEUARNTTIBN1TRNTRIINTBINgMINeNlasUNSHAUNTY
TudviAmansegadosianainds lawn (1) nishivenaliuinu wsensiisuunngvune

nlnaidesegndsluanuvinelaewau (2) Msbivauawuy “Bssaduunn” waz (3) N1sli

(%
)=

WRNaUY “Tuiuudy” dagliesuneselulagdauy sl
(1) mslimanaguuu® (argumentum a simile %39 analogy)
ad a aa 1 3 3 = a = Ao 4 1
FBN15ANNISENI analogy duiluniidluiasesiionslygidiAyvesuysduius
lusinia Wy lwlsadinaians analogy danudunusinatined19dsiudenanuanises
« X ) . 2 S 006 o N Sv A P »
dndu” (proportion) lwirsuiadin® vislunssymseauivaniisendt “umiwa 4

© pyfifivendssyien lumsuilymdesinwesnguunedlingruneassesinsfadnnvseisnisgatesined

fannuuarldsunssensuduneilulesindfemansoindy fléngmneliausngaderivesngunelnenshnden
WiorgngreunvesunlyaAvesngmnenudnnelavewmuls.

“ QL%uLﬁu'hmsﬁigajaﬁ?%msQmﬁﬁaaiwamaaﬂgwmwlﬂuﬁ'swﬂgmmmﬁﬂiﬂwﬁaﬂwaﬁasaaqﬂsvmi e
(1) unmstmusuumemsuddiidaau (clear guidance) Wudszuunguaneuazgldngmnelunsdififindesinaiiffinyga
nguaneaalifeiy wae (2) mafidmunngmnessyisnisgatesriislaisvilslegnedanu Srdmariliisnsfina nd
fumisweaies (sedes materiae) ﬁ%ﬂLamlmuwﬂg‘wm&JLLauﬁﬂﬁmﬁU%ﬂ%ﬁ%mié’qﬂa'nLﬁaamﬁzjaadwwamgwmaimm
¥oUsII (legitimacy) mmwaﬁlu"diymﬁmaaammﬂmwmmmmmwmmmmalmummmaﬂﬁmmwmamma Wiaan
mimmmnaumaLﬂuﬂuumaumimmummuﬂngmmwmaauumuﬁum ‘untiydfudinguane” instulasihedfvoydh
sty tnguniinisliuarnisfinnunguunedaimnuveusssuegluiuiuanuveusssulunisasingruneve e iivayda
Tumanssiudng msgatesinswengruneidunisusulingmnefunsdli “eguenmilonnuaemnsveshedftydi” nie
mamasﬂ,ﬂmﬂLmumué’mﬂgwmmmsﬂwaﬁﬁﬁ’mzﬁ’@lma ‘Bouau” dafy msgevevivuesngmneiaoniesanurousssu
WINNIINSAAUNG Ve wﬂmamsamwﬂgwmammLanﬁmsamjaa'mﬁuENﬂgwmsmummmmumwﬂawmzmmﬂm
viteduamanvesssuungrnetu.

“ nnsdsnssunssumangngludssmalnediliounudl enansansdiivey as.ega Mymed ldneaniy
#71 Analogy w3e a simile Viduegeiudrin “ndnassnaansieguanu” (Wsag ogar aegnad, “msfinnunguine”,
sanstiienans U1 26 atiudl 3 (Fueeu 2541), wih 563.

" Edward Rothstein, Emblems of Mind: The Inner Life of Music and Mathematics (New York: Times

Books, 1995), p.164-167.
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(aquvimanan) FansgymsidlduszmulivinszAnyitelilunisfiansuinadanisdse
dmslunsdfinsenmsidlaildiuvdolilfougeauiulilnedauds Tnserdunisfiansani
Avtueylandniudsiinssnmsidwina i ldasvioounneliheslduiels®
dwsuliAvdfenansiiu analogy LﬂuLfﬁ'aaﬁamaﬁa‘iﬁﬁﬁwﬁ’mﬁﬂmzwﬂgwmEJLL‘UU
pouneuaeikarluszuungmneuuuTiaaed Wy nmshwidnngunsfimaldiauiulued
nildluusuldsuBnevislussuuaeusouno Beisoguundnnisiti “afididdoiianiduasy
dAggegadeiunmislasunsiddelaenannguunedeaiy” deudesedonisiimguawuy
analogy Wioiladedn lelndsieldainanniy “Tanszddyetradort” dunlussuu
Faaeids LﬁumsammLLazU%’USL%é”;wﬂgwmaaﬂaé’ﬂwajé’ﬂmﬁ?u analoey Wunilslundniily
Tunmslinguanefld$unsinandyd@lilu Digest veamszindafilou @ududunives

Uszanangrunevaslsendanillounse Corpus luris Civilis)” wagilunumnddgyaenegs
sonslinguunelugiusniiuisnisantesinmenguuneiiBanii argumentum a simile 1950

nslivanadguiuaIvaulagiu

NsLMNALag U WENAYIINNITYY “nTal” (cases) @pensaluwUIoUIiEUiY
= 44 Aaa o v  wa o Y v v P o Ny »
nsdlusnAensainiifunnguuneUysAnuuavdninamliugy (untezSendn “nsdisiuluy”)
aa A v <@ a av Vo aa o m Y wa | A o Yaa o 1
nsdifiansfedainaasinideslasunsitadeudliusngundaiuvisnguuneinunlgidedele
% = o ~ " A a ' =5 ) =~ & « A U
(luntlagFenin “nstilgnn”) iiveiansandn nsdlsuwuuiunsaitdgymuu “wilsuiu” (similar)
w3alil vnn “limiion” visewiies “adeiueg198s” geuliaunsauingrunevensasuwuuly
aa o S 219 1 [ a ! S d LY S « <] v,
Tunsitadensdideymla® egndlsiniu lumsinnsanitnsddusuudunsalligm “mileuriu
= a LY v Y va a v ¥ A V& M Yo & ! N v [
funavanunsausuldundyafvesnsadunuulanseldtu Tuladnduiinsddunuuiu

T wsglasUgniaui 5 wsgldelgniaui 5 @Tuumann ) unaTsa e 2: “wseinszanaldussmunmumal’

a 9 o 1. Anwviavany Adaislailiviulih Aeifldens Srdsduoylandhivasilinag dafvdsiims Axdulians 2. Any
stavany Adaslalldvalin Aeifldens Srdudueylandniuasiions datudsilliens Audums 3. Anyimane ddalsl
oyl iy Srdsduoyloudiudeiliag dntudsiag dafuliies 4. Anyimany Adaslalldeugalin
Failens’ drdnfueylaudfudsiias datudsilliang Anfuaas

“ Digest 1,3,12 (Julianus); I‘diﬁ@ Thomas M.J. Mollers, Legal Methods, Chapter 6, p.102.

¥ ety pnuwileuriu (similarity) maﬁmﬁaﬁﬁ&LfJuﬁ@ulﬂuﬂ’ﬂﬁUsuaam{LﬁLmwaL%ﬁqﬂmu (analogy) Tnganu
wiloufutlazfennnnianuadeadwiternulngdifos msfiasld38ns analogy et laneuineslstermnumilousu
vosdsandds idosnisanenguanevesnsd A uldtunsdl B léfdeile “A mileufuiy B” widu lumenssifutnu windu
Winsnsalil “A eénedudy B” denlsiifivsmeiiazldiins analogy iilegnvasitsvamnguneld esandldngunelaiannsa
Fuduléin giunadydingrunedenustasdosnlildtefungrnesunuuiunsdd “fissudlndifesiu” fanan desin
vosngrnelunsaifuenaiduiioserhmosliulovefiiuls,
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= £ = [y « 9 = = v « ! 9 1 1 3 v
nstideymagdeanilauiu “ynusen1s” visawilounuly “yawdyn” sismnluutiuwgd
& Y P ' I3 s A oo . A @ oa o YR ™
mansalsukuukaznsailymgeundu “@ufeniu” (identical) wazilioiluduuiiudeonlyid
Y9ITNVINYNUBNILADIUNDT analogy 11lE N5RHATAN “Auwmdounu” Tuntiauneis
AUwmileuiuveIAMaNUR (characteristics) W3vaaudyy (aspects) UNeUsEN1SNIVINARIN Tl
aguiuuazlumsnaiegiUemdunUydiuingvuneduwuuiang

AaegaeinTuluadivasisasslsdu wu Jymiruntyganesnunlydeduiu
« ¥ e":l'v” o (% = a Y o) «w¥ s Yy Y A 1 1 =
dnidwin” axihluusuldleedisuesiunsdives “datasavin” laviseld nanfe lunguuney

* dgyaRauluge 449 Unaumsannia Juuu

12 1diguvetin (Lex Duodecim Tabularum
Ffleai3endn actio de pauperie Ssseyinnsdln “dniawh” (quadrupes) Yo laneliinAy
Fovelasauadla (dolus) wieuszumiduide (culpa) fiudessuiinlurnudeeiida iy
roliiAnty seuluthmdiasnswindn (264-146 JreunTannia) Teinmiunnszeene
Gadudasaoarin mnnivuerindndsegunsmasluiuwnudand milfindymses
finnsanin nsdlfiunnszasnmalursliiAneudermeunddu fidemeazanunsatiodidues
unnszIenARBIsURALAglULuUATTBY actio de pauperie lansaly Iuﬂizﬁﬁﬁfﬂﬂawmﬂhﬁu
fosanudaudiiuin wuudilesiiGenin actio de pauperie iwausuaifruarSURRT
\An1nde (liability for animals) Fau “pnudemeiiintuaindad” way “Anuunnges

Tunsauauguadnd” geudummuaduluiunvesnisairmananusuin ity duiuanauda

€

MIMeEnmuednd wu S1wiuen denlildnuaudRsuduasyddgluviunvesundygadl
memgnatany witeedydiveseylisgndanuiniuuiiesnsaillddeduiu “daidwin
=

wivnaNsaAINAINYaInevesunUydatisinesdiainunnszaenmalansed Ay milou
“@nIAwn” Ml 33 sUSUlY actio de pauperie AunsndRIdoIINBlMARANUIEDNE
paBuny

0 Jszu lanany, nMeaziudmiulifaansuazderufne (nsunmumues: lassnisisuagtenalsuszneuy
nsedeu AnzdRmans umIne1dusssueans, 2556), wi 14: “nguanedvdedtfizanaindiin Twelve Tables duuadu
Tinduanalefivs wae table luiiimnefausuvide tablet onanslssfusgluuiuliussnutumiouniluilldiueglutlagiu
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Augustus to Justinian, 3rd Edition (Cambridge: Cambridge University Press, 1966), p.603.
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> Bernd Ruthers/Christian Fischer/Axel Birk, Rechtstheorie und Juristische Methodenlehre, Rn. 897; Ernst
A. Kramer, Juristische Methodenlehre, p.211.
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Abstract

To become a lawyer, certain conditions must be fulfilled in all countries: a legal
degree, citizenship, academic background, moral requirements, training, etc. Some
similarities and differences can be highlishted depending on the country’s legal and

regulatory frameworks. The objective of this article is to analyze and compare how
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to become a fully-qualified lawyer in both France and Thailand in order to provide

observations to improve the access to legal professions in Thailand.

This article was written by using the literature review method from primary
legal documents (such as legal provisions) and related regulations from France and
Thailand.! Secondary legal documents (law books, official administrative reports, etc.)
were also used in order to analyze and offer observations and recommendations

concerning access to the legal profession in Thailand.

This study demonstrates that becoming a lawyer in Thailand is similar to the
French legal system in many aspects though differences between the two countries’
systems certainly exist. Today, the process of accessing legal professions in Thailand is
subject to major concerns and Thai jurists request reform. This study is relevant because

access to the profession is currently being discussed in Thailand.

Keywords: Lawyer, Avocat, Attorney, Barrister at Law, Legal Education
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" Due to the difference of dating systems in this article, the authors will indicate the year in the Anno

Domini (A.D.) system in parentheses.
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Introduction

Lawyer is one of the oldest and most honorable of all professions. The principle
that a person has the right to choose another person to plead his case has long been
recognized. Many of the great Greek and Roman orators, though in a manner different
from that of modern times, performed the duties of advocates, and many of their most
famous orations were composed for this purpose’. According to the judge Sharswood’:
“In all countries advanced in civilization, and where laws and manners have attained
any degree of refinement, there has arisen an order of advocates devoted to prosecuting

or defending the lawsuits of others”.

The legal profession has been developed from ancient Greece to the present
day according to the legal requirements of each country. In modern times, lawyers have
become part of a unique profession with a specific organization to supervise their activities.

Becoming a lawyer is complex and depends on the legal provisions of each country.

In France, the origin of the current profession of lawyer dates back to the 13th
century. At that time, the main activities of a lawyer were those of advice and defense.
The profession was abolished in 1790 and re-established under Napoleon in 1810. It
was not until 1900 that women could enter the profession. Then, in 1941, a certificate
of aptitude for the profession of lawyer (C.A.P.A) was introduced in addition to a law

degree to gain access to the profession. In 2022, a modern lawyer combines legal and

* E. W. Timberlake Jr., “Origin and Development of Advocacy as a Profession,” in Virginia Law Review,

Vol. 9, No. 1 (Nov 1922), p.25.
*  G. Sharswood, An Essay on Professional Ethics, (Philadelphia: T. & J. W. Johnson & co., 1860), p. 80,
cited in Ibid.
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judicial activities, advises and defends individuals and companies® and is now a liberal

and independent profession.

In France, to become a lawyer, certain conditions must be met. Thus, applicants
must be French nationals, never have been subject to criminal, administrative or judicial
sanctions, have a minimum of a Master’s 1 in law, have passed the entrance exam to one
of the eleven regional centers for professional training in the legal profession (C.R.F.P.A.)

and, at the end of this training, have passed the C.A.P.A. exam.

In Thailand, to become a lawyer, candidates must meet the requirements of the
laws and regulations. Applicants must be Thai nationals’, be at least 20 years old at the
inscription date®, hold a Bachelor of law or equivalent degree recognized by the Lawyers
Council of Thailand’, be a member of the Barristers of Thailand®, and pass examinations
on the deontology of the legal profession and its fundamental principles’. Lastly, they
must complete an operational internship in a law firm'™. The main authority responsible
for the tenure of lawyers is not a government authority but a private authority, called

the Lawyers Council.

Recently and concomitantly with the reform of the judicial system in Thailand",
the path to becoming a lawyer in Thailand is now being debated for the following
reasons: the diversity of the composition of the jurists and lawyers, the diversity of
organizations charged with producing jurists as well as the quality of the current training.
The development of lawyers requires reformation. Many academics are giving their
opinions and suggesting reforms. For example, Associate Professor Dr. Munin Pongsapan,

Former President of the Faculty of Law at Thammasat University, explained that the

*  Avocats Barreau de Paris, “Du Moyen-Age & nos jours, découvrez Uhistoire de notre barreau,” [online].

Paris: Barreau de Paris, 2021. Available from: https://www.avocatparis.org/qui-sommes-nous/un-peu-dhistoire#:~:tex-
t=Du%20Moyen%2DAge%20%C3%A0%20la [9 September 2022]
> Section 35 of Lawyer Act B.E. 2528 (1985)

* lbid.
" lbid.
8 Ibid.
’ Section 38 of Lawyer Act B.E. 2528
" Ibid.

" Section 258 c. (2) of Constitution of the Kingdom of Thailand
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legal education in Thailand is the only professional development that is distinct and
non-uniform'”. Assistant Professor Sutthichai Ngamchuensuwan, the President of the
Prince Songkla University’s Faculty of Law, explained that' the “Barrister-model” of legal
education must be eliminated in order to establish the uniformity of legal education by
fixing the minimum indicators of quality and by enhancing the professional education

of the jurists so that legal students might acquire expertise(s) and professional skills.

One of the major actors of this reform is the “Sub-Committee of the National
Council of Legal Education”, which is composed of the presidents of each faculty of
law across the country™. This sub-committee is responsible for providing observations
and suggestions for legal education reform. In this regard, the development of lawyers

is at the center of discussion.

On the other hand, there are also objections raised by the Lawyers Council, for
example, a headline from Thairath Online® states, “Lawyers’ Council protests the fact
that the Committee of the National Council of Legal Education would have the power
to authorize lawyers” and a headline from Matichon'® alleges that “Lawyers Council
protests the proposition of the National Council of Legal Education for authorizing the

barristers to proceed with the lawsuit without training”.
The French legal system played an important role in the beginning of the legal
reform in Thailand; therefore, this article compares the French and Thai systems regarding

access to the legal profession and highlights the commonalities as well as the differences

? Munin Phongsapan, “Reform of the legal education in Thailand, Change ‘Deaf lawyer’ into ‘People’s

) »

rights protectors’,” [online] Available from: https://www.the101.world/legal-education-reform/ [1 August 2022]

¥ Sutthichai Ngamchuensuwan, “Preliminary recommendation for reforming national legal educations,”
[online] Available from: https://www.the101.world/|egal-education-reform-recommendation/ [1 August 2022]

' The Sub-Committee of the National Council of Legal Education, “Guideline of the National Council of
Legal Education (public version),” p.2-3. [online] Available from: http://law.tu.ac.th/news-11-feb-2022/ [1 August 2022]

¥ Thairath, “Lawyers Council protests the fact that the Committee of the National Council of Legal
Education would have the power to authorize lawyers,” [online] Available from: https://www.thairath.co.th/news/
local/2317965 [1 August 2022]

' Matichon Online, “Lawyers Council protests the proposition of the National Council of Legal Education
for authorizing the barristers to proceed with the lawsuit without training,” [online] Available from: https://www.

matichon.co.th/politics/news 3186067 [1 August 2022]
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between the systems. The results of this comparison may provide useful solutions for
the current debate on legal education reform in Thailand. This article focuses primarily
on the problems of access to the lawyer profession arising from Thai legal stipulations.
Moreover, the objective of this article is to provide suggestions which could finalize some

current discussions happening in Thailand.

1. How to become a lawyer in the French legal system

In France, the legal profession is regulated. It can only be exercised under
certain conditions. The legal profession, in France, is soverned by the following laws

and regulations:

« Law no 71-1130 of 31 December 1971: reforming certain judicial and legal
professions - (Loi n° 71-1130 du 31 décembre 1971'" portant réforme de certaines
professions judiciaires et juridiques);

« The decree no. 91-1197 of 27 November 1991: organising the lawyer’s profession
- (Le décret n°91-1197 du 27 novembre 1991'° organisant la profession d’avocat);

« Decree no 2005-790 of 12 July 2005: on the rules of ethics of the lawyer’s
profession - (Le décret n°2005-790 du 12 juillet 2005" relatif aux régles de déontologie
de la profession d’avocat),

« The decision of a normative nature no 2005-003: adopting national internal
regulations (RIN) of the lawyer’s profession - (La décision a caractére normatif n° 2005-003%
portant adoption du réglement intérieur national (RIN) de la profession d’avocat).

+ The Related ethical rules of the bar association of Paris (Regles déontologiques

connexes du barreau de Paris)

" Loin® 71-1130 du 31 décembre 1971, “Portant réforme de certaines professions judiciaires et juridiques,”

[online] Available from: https://www.legifrance.gouv.fr/loda/id/LEGITEXTO00006068396/ [1 August 2022]
8 Le Decret n°91-1197 du 27 novembre 1991, “Organisant la profession d’avocat,” [online] Available from:
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000356568/ [1 August 2022]
¥ Le Décret n°2005-790 du 12 juillet 2005, “relatif aux régles de déontologie de la profession d’avocat,”
[online] Available from: https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000633327/2022-07-24/ [1 August 2022]
* “La décision a caractére normatif n° 2005-003 portant adoption du réglement intérieur national (RIN) de
la profession d’avocat,” [online] Available from: https://www.cnb.avocat.fr/fr/reglement-interieur-national-de-la-pro-

fession-davocat-rin [1 August 2022]
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1.1 Conditions of access to the lawyer profession in France

Access to the legal profession is only possible under certain conditions of ethics,

character, degree, and training.
1.1.1 Personal qualifications of lawyer
1.1.1.1 Nationality requirements®

To be a lawyer in France, an applicant must be a French national. However,
there are certain exceptions concerning nationals of a Member State of the European
Union or the European Economic Area who may also enter the profession. The same
applies to persons who are refugees or stateless persons recognized by the French Office

for the Protection of Refugees and Stateless Persons.

Lawyers may also be nationals of a state or territorial unit that grants
French nationals the right to practice under the same conditions of professional activity
that the person concerned proposes to practice in France, subject to the decisions of
the Council of the European Union concerning the association of overseas countries and

territories with the European Union.
1.1.1.2 Morality requirements

In addition to the above nationality requirements, the following morality

requirements must be met.”
« The applicant must not have been convicted of acts contrary to honor,

probity, or morality”;

« The applicant must not have been the object of a disciplinary or
administrative sanction of dismissal, striking, revocation, withdrawal of approval or

authorization®:;

“ Article 11 1°de la loi n°71-1130 du 31 décembre 1971
% Conseil National des Barreaux, “Toutes les conditions d’accés a la profession, ” [online] Available from:
https://www.cnb.avocat.fr/fr/toutes-les-conditions-dacces-la-profession#:~:text=La%20profession%20d’avocat%20
est%20en%20principe%20r%C3%A9serv%C3%A%e%20aux%20titulaires,d’avocats%20(CRFPA) [1 August 2022]

#  Article 11 4°de la loi n°71-1130 du 31 décembre 1971

“ Article 11 5°de la loi n°71-1130 du 31 décembre 1971
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« Finally, the applicant must not have been subject to personal bankruptcy

or the prohibition provided for in Article L. 653-8 of the Commercial Code™.
1.1.1.3 Degree and training requirements

To practice as a lawyer, it is necessary to have at least a Master 1% in
law as well as a certificate of aptitude for the profession of lawyer (CAPA) issued by a

regional center for professional training of lawyers (CRFPA)*".

Entry into a CRFPA is conditional upon passing an entrance exam, called
“pré-CAPA” or “CRFPA”, which can be taken by all students who hold a Master 1 in
law. The regional centers for professional training of lawyers provide compulsory initial
training which takes place over a period of 18 months. It is a professional education
program and is practical in nature. The current rules on the initial training of lawyers
arise from implementing the Decree of 21 December 2004%. The 18-month training is

planned around courses and internships and is divided into three terms:

 Six months of training provided by one of the 11 bar schools which is
devoted to acquiring the fundamentals, with particular emphasis on statutes, professional
ethics, and the practical aspects of practicing law, this training is taken in common by
all trainee lawyers.

« Aninternship from six to eight months which is devoted to carrying out
an Individual Pedagogical Project (PPI), the purpose of this term is to encourage trainee
lawyers to define their personal choices and prepare for their integration into professional
life. This internship can be done in France or abroad.

« Asix-month internship in a law office is required, with at least 3 months

in a French law firm (3 months can be done in another European country)”.

% Article 101 3°de la loi n°71-1130 du 31 décembre 1971

* " In the French Higher Education system, degrees can be classified as follows: Licence, Master |, Master

Il, and Doctorat. Licence in France is equivalent to Bachelor’s Degree in Thailand.

7 \llaAuvesiagentntdunain Article 52 du décret n® 91-1197 du 27 novembre 1991 organisant la

profession d’avocat et Article 11 de la loi n®71-1130 du 31 décembre 1971
*  Décret n°2004-1386 du 21 décembre 2004, “relatif & la formation professionnelle des avocats (Decree

n°2004-1386 of 21 December 2004 on the professional training of lawyers),” [online] Available from: https://www.

legifrance.gouv.fr/loda/id/JORFTEXT000000805388/ [1 August 2022]

# Article 58 du décret n°91-1197 du 27 novembre 1991 organisant la profession d’avocat
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1.2 Access requirements to CRFPA

There are 11 regional centers for the professional training of lawyers™, more
commonly known as “bar schools”. These centers are located in the cities of Poitiers,
Bordeaux, Montpellier, Bruz, Lyon, Marseille, Toulouse, Issy-les-Moulineaux (Paris),
Strasbourg, Versailles and Lille. Access requirements to the regional professional training

centers for lawyers are detailed below.

The end of the initial training at the bar school is sanctioned by the CAPA
which includes various oral and written tests. This examination is organized in
accordance with article 11 of the law of 31 December 1971°", articles 68 to 70 of the
decree no. 91-1197 of 27 November 1991* and the decree of 7 December 2005 fixing
the program and the methods of the examination of aptitude for the profession of
lawyer. The CAPA exam was recently reformed by an order of 9 May 2022* amending

the order of 7 December 2005 and includes the following exams:
« continuous assessment during the first six months of training;

+ a written test lasting 5 hours consisting of writing a legal consultation and a
judicial act in either administrative, business, labor, or criminal law (at the candidate’s
choice);

+ a pleading (subject of your choice: administrative, business, labor, or criminal
law) lasting 15 minutes with 3 hours of preparation;

« a 20-minute interview with the examination board, focusing on professional

regulations and ethics with 1 hour of preparation;

+ a 20 minutes oral examination in a foreign language with 20 minutes of prepa-

ration;

** “Directory of French bar’s schools,” [online] Available from: https://www.cnb.avocat.fr/fr/annuaire-ecoles

[1 August 2022]

Supra note 17

Supra note 18

Supra note 19

Arrété du 9 mai 2022, “modifiant Uarréte du 7 décembre, 2005 fixant le programme et les modalités
de Uexamen d’aptitude a la profession d’avocat,” [online] Available from : https://www.legifrance.gouv.fr/jorf/id/
JORFTEXT000045780414 [1 August 2022]
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+ a discussion with the examination board lasting approximately 40 minutes,
based on two reports drawn up by the candidate for the two internship periods with

reference to his/her observations and reflections about professional practice.

Once trainee lawyers passed the Certificate of Aptitude for the Legal
Profession (CAPA) examination, they then take an oath before the Court of Appeal and
register in the bar association of their choice. Only then do they have the right to the

title of avocat (a fully qualified lawyer).

The Ordre des Avocats is a professional, administrative and jurisdictional body
that defends and regulates the legal profession, whereas the “Barreau” (bar association),
collectively designates all lawyers who practice before a court of first instance. Indeed,
in order to practice, a lawyer must be registered with a bar association. In France, there is
a bar association for each court of first instance (tribunal judliciaire). Each bar association
determines the amount of the registration fee (for instance, registration fee for the Metz
bar is 1,5006> whereas it is free to register in the Bayonne bar except when the lawyer
has less than one year of service, then it is 200€%). In addition to these costs, there
is a membership fee (cotisation ordinale), National Bar Council (Conseil national des

Barreaux) contribution and CARPA contribution which must be paid every year.
1.3 Exceptional access routes
There are three exceptional access routes to the profession.
1.3.1 Professors and members of certain legal professions

Article 97 of the decree no. 91-1197 of 27 November 1991°" provides that
university professors and members of certain legal professions (such as magistrates) are
exempt from the degree and training requirements, completing internship requirements

and passing the CAPA exam.

* Please see an example: https://www.avocats-metz.com/doc/inscription/formulaire-et-liste-avocat-ext.
pdf [1 August 2022]
* Please see an example: https://www.avocats-bayonne.org/le-barreau/inscription.html [1 August 2022]

" Supra note 17
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Also, according to article 98 of the decree no. 91-1197 of 27 November 1991%,
legal counsel for companies or labor unions, law office employees, and certain other
judicial professionals are exempt from theoretical and practical training and the CAPA,
if they can prove that they have at least eight years of professional experience. They

must take an examination assessing their knowledge of professional ethics.
1.3.2 European nationals

According to article 99 of the decree no. 91-1197 of 27 November 1991%, Eu-
ropean nationals are exempt from practical training and the CAPA if they meet certain
conditions regarding education and professional practice, but they may, in certain
situations, be required to take an aptitude test. Candidates must prove that they meet
all the requirements to be a fully qualified lawyer in their country of origin, and that
when required, they have completed a legal internship in addition to university studies

and professional qualification or competency examinations.

France has also incorporated Directive 98/5/CE®, which allows European
community nationals who are fully qualified in their own countries to practice in France
under their original titles and represent their clients in court. After three years of actual
regular practice in France, they may apply for the title of avocat and be registered in

a French bar association.
1.3.3 Non-European nationals

Non-European nationals are exempt from practical training and the CAPA if they
meet the education and professional practice requirements, but they are required to
take an examination assessing their knowledge of French law (article 100 of the decree

no. 91-1197 of 27 November 1991*"). The assessment exam consists of:

* Supra note 17

* Supra note 17

“ “Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998 to facilitate
practice of the profession of lawyer on a permanent basis in a Member State other than that in which the qualification
was obtained,” [online] Available from : https://eur-lex.europa.eu/legal-content/FR/ALL/?uri=celex%3A31998L0005
[1 August 2022]

" Supra note 17
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 Two written tests: a test on pleading in civil matters, and a written test on a
legal consultation in a subject chosen by the candidate in either administrative, business,

labor, or criminal law; and

 Two oral tests: a report on a subject drawn at random by the candidate on
the French civil, criminal, or administrative procedures, or the French legal system, and

an interview with the examination board, focusing on professional regulations and ethics.

In addition, by virtue of a Mutual Recognition Arrangement (ARM) lawyers
registered with the Québec bar* are required only to take an examination assessing their

basic knowledge of French Law.
1.4 Toward a reform of the French system?

The duration of the training (18 months) raises both the issue of financing
professional legal training, and the related issue of equal access to the profession.
However, students receive an honorarium during their law office internships, and this
may also be true of their “Projet Pédagogique Individuel (PPls)*”. The reform projects

also want to make the training more practical™.

The National Council of Bar Associations (Conseil national des barreaux) is
now considering an in-depth reform of lawyer formation on various aspects®: degree
requirement, period of training and internship, modality of examination, obligation to
be accompanied by a seasoned lawyer during the examination, etc. The proposition
has already been sent to the Ministry of Justice and the Government. However, it also

depends on the legislative process to make the reform proposition applicable.

“ Please see: https://www.cnb.avocat.fr/fr/admission-dun-avocat-inscrit-au-barreau-du-quebec#:~:

text=Le%20candidat%20doit%20avoir%20obtenu,profession%20d’avocat%20au%20Qu%C3%A%bec. [1 August 2022]

“ The Projet Pédagogique Individuel (PPls) can be translated into English as “The Individual Pedagogical
Projet”, known as PPls. It is an internship carried out for 6 months in a different setting from that of a law firm
registered with a French Bar.

“ Please see: https://www.dalloz-actualite.fr/node/professionnaliser-formation-initiale-des-avocats#.
YWNQAHZByUk [1 August 2022]

45

Please see: https://www.cnb.avocat.fr/sites/default/files/cnb-re2018-11-16 for reforme formation
initialefinal-p.pdf [1 August 2022]
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2. Conditions of access to the lawyer profession in Thailand

Before discussing how to become a lawyer in Thailand, the history of legal
education in Thailand needs to be detailed (2.1) because the development of the
professional lawyer is part of this history. Then, we will discuss the history of lawyers
in Thailand (2.2) and understand legal and regulatory conditions to become a lawyer in

the current era (2.3).
2.1 Brief evolution of legal education in Thailand

As it is said in Latin, “ubi societas ibi jus” which means “where there is a society,
there is a law”. Having laws implies having a legal education. Therefore, legal education
in Thailand exists at the same time as the existence of Thai society. However, going back
to the beginning of Thai society is a bit too far and off-topic. Thus, this article will start

at the beginning of modern legal education in Thailand.

Modern legal education began during the reign of King Chulalongkorn, hereinafter
referred to as “Rama V”. Due to the crisis of colonization, Siam became the center of the
quarrel between two major colonizing countries: England, who colonized the territories
on the left side of Siam (modern Burma), and France, who colonized the territories on

the right side of Siam (modern Vietnam, Lao and Cambodia).

Moreover, other factors at the origin of the Rattanakosin Era® such as international
trade and especially the loss of judicial power in case of the litigation of foreign citizens
obliged Siam to reform its administration and especially the judicial system. Hence, the
Thai government decided to reform its judicial system based on the European model.
At the beginning, it seemed that the “Anglo Saxon-model” played an important role in
the Thai judicial system as Prince Rapee Pattanasak®, son of King Rama V, had graduated
from Oxford University and upon his return to Thailand, was promoted to become the
Minister of Justice, working hard to lay a firm foundation for a Thai legal system adhering

to international standards®. In 1897, he also took initiatives on the establishment of the

*  The Rattanakosin Era is when Bangkok became the capital of Thailand from 1782 until the present.

‘" Translated by the Information and Public Relations Division, Court of Justice

*® Information and Public Relations Division, Court of Justice, “7" August Rapee Day Podcast,” [online]
Available from: https://iprd.coj.go.th/th/content/category/detail/id/10/cid/10720/iid/205879 [1 August 2022]
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first law school” in the country, writing up a syllabus and teaching the students himself

while having Monsieur Gustave Rolin-Jacquemyns as his advisor™.

However, the tendency changed in favor of a “European-model” with the
creation of the “Penal Code R.E. 127 (A.D. 1908)°"” which was written using European-style
codification. Monsieur George Padoux, a French jurist, was hired as a Legislative Advisor
and was nominated as head of the committee for the creation of the code. The code
has been inspired by many European penal codes such as the French Penal Code of
1810, the German Penal Code of 1870 etc”. Since then, the Thai judicial system has
become a “civil law system” where many codes and stipulations have been enacted,

as and when required.

Even if the foreign countries were satisfied with the fact that Siam has as modern
and civilized codes as most foreign nations, they could not be certain that the Thai jurists
would live up to expectations™. That was the reason why many foreign consulates did
not accept the fact that their people and citizens were to be prosecuted and judged
by the Thai judiciary. Hence, the Thai government must educate their jurists to be as

professional as the European jurists.

For that purpose, Thai legal education has been reformed by establishing many
legal educational institutions: the Thai Bar Under the Royal Patronage™, the Faculty of
Law and political science at Chulalongkorn University” and also the Lawyers Council of

Thailand™. Consequently, Thai legal education has been classified into two types of legal

* The First Law School of Thailand changed its name as “Thai Bar” in 1914

* Nikon Thatsaro, Prince Rapee Pattanasak the Father of Thai Law, 1st edition, (Bangkok: Nanmeebook,

2006), p.108.

' RE. represents “Rattanakosin Fra”

% Sawaeng Boonchalermvipas, The Thai Legal History, 19" edition (Bangkok: Winyuchon Publication
House, 2020), p. 249.

** National Archives of Thailand, the Fine Arts Department, Documents of Ministry of Justice in the reign
of Rama VI No Ror 6 Yor 2/7 Padoux’s memo presented to the Minister of Justice, cited in Charnchai Sawangsagdi,
France’s Influence in the Thai Legal Reform, 2nd edition (Bangkok: Winyuchon Publication House, 2015), p.135.

" Established on 1915

*  Established on 1933

*  Established on 1958
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education: 1) legal education in the university and 2) legal education in non-university

organizations.
2.2 A Brief history of Thai lawyers and Lawyer Councils

After the reform of the Thai legal system, jurists must be trained professionally in
order to meet international standards. A lawyer was one of the significant legal professions
to develop concomitantly with legal reform. In the last century, laws concerning the issue
of lawyer licensing and ethics had been changed, amended and reformed many times.

Institutions charging lawyers’ affairs had consequently been changed due to legal reforms.

Beginning with the reign of King Rama V, the Act on Judicial Administration of the
Courts of Justice R.E. 111 (A.D. 1892)°" was promulgated. Section 7 of this Act indicated
that™ “Citizens having legal problems could consult ‘one who knows the laws’ to
prepare a legal lawsuit for him based on the cause of action that he believed with honesty
and in accordance with the laws....”. This means that the lawyer profession officially
existed in the Thai legal system since the enactment of this law. In other words, this is
the first law that allows the parties to have a lawyer as a legal specialist to file a lawsuit
on their behalf”. The profession of lawyer became increasingly popular, consequently,
more and more people were working as lawyers across the country because of the
establishment of new courts in other provinces, and consequently, some lawyers acted
in an inappropriate way®. Thus, there was the promulgation of the Law of Civil Procedure
R.E. 127 (A.D. 1908)"' to control lawyers’ behavior. Section 127 of the law indicated that
“If any attorney shall be guilty of improper conduct, the Court may forbid such attorney

to plead in any one or more Courts and for any length of time, provided always such

" Translated by the authors by comparing to the translation of the Act on Judicial Administration of the
Courts of Justice B.E. 2543

*  Section 7 of the Act on Judicial Administration of the Courts of Justice RE. 111 (A.D. 1892), translated
by authors

* Thawee Kasiyapong, “Lawyer Act B.E. 1985: Act for Self-Governance among Lawyers,” in Bot Bundit Law
Journal of the Thai Bar, 42nd Year, Vol. 1, March 1986, p.7, cited in the Law Practice Training Center of the Lawyers
Councils, Lawyers’ Ethics and Manners, (Bangkok: Borpit Printing Co., LTD, 2001), p.12.

® Ibid, p.13.

" Translated by the Ministry of Justice, the law of organization of the court of justice and the law of
civil procedure of the year 127, 2™ edition, (Bangkok: Bamrung Nukunkit Print Shop, 1908), p.N/A
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prohibition shall be in writing®.” In brief, under the reign of Rama V, the profession of
lawyer existed due to the Act on Judicial Administration of the Courts of Justice R.E.
111 (A.D. 1892) and it was controlled by the Law of Civil Procedure R.E. 127 (A.D. 1908).

Under the reign of King Vajiravudh (hereinafter referred to “King Rama VI”), laws
current in that era were not sufficient to enforce lawyer ethics. So, the King promulgated
the first “Lawyer Act” in Thailand called Lawyer Act B.E. 2457 (A.D. 1914). This act
classified lawyers into two different types:*> one who has graduated from the Thai Bar
and the other who was authorized by the president of the Bangkok Court of Appeal.
In terms of control, the president of the Bangkok Court of Appeal had the authority to
enforce and investigate lawyer ethics by providing sanctions such as a prohibition from
working for three years or revocation of licensure.** Thus, the reign of King Rama VI was

the first time Thailand has had a specific law for lawyers’ affairs.

Under the reign of King Prajadhipok (hereinafter referred to “King Rama VII”), the
Lawyer Act B.E. 2477 (A.D. 1934) was promulgated and replaced Lawyer Act B.E 2457
(A.D. 1914). In general, the Lawyer Act B.E. 2477 (A.D. 1934) kept the main ideas of the
replaced Act. The sole significant change was Article 4 of the text concerning lawyer
qualifications®:

“Alawyer is one who has a license issued by the president of the Court of Appeal

to have the right to represent parties.
There are two types of lawyers;
The first types are:

(1) One who passed the Barrister examination or one who graduated with a

bachelor’s degree and serves as a regular member of the Thai Bar;

(2) One who was a judge or prosecutor for at least 10 years and has been

honored as a special member of the Thai Bar;

% Ibid.

*®  Section 3 of Lawyer Act B.E. 2457 (A.D. 1914)
% Section 9 ibid.

*®  Section 4 ibid.
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(3) A second type of lawyer who has worked as a lawyer for at least 10 years

and has been honored as a special member of the Thai Bar;

(4) A special member of the Thai Bar who was accredited as a lawyer of the first

type prior to the promulgation date of this act.

A ‘second-type’ lawyer is one who is authorized to work as a lawyer by the
president of the Court of Appeal after investigating his qualifications and competencies,

and he must be a special member of the Thai Bar.”

Under the reign of King Bhumibol (hereinafter referred to “King Rama 1X”), the
Association of Lawyers had been established on the 20" Feb B.E. 2500 (A.D. 1957).
However, even with the establishment of the Association of Lawyers, the authority
which issued the lawyer license was still in accordance with the Lawyer Act B.E. 2477
(A.D. 1934): the president of the Court of Appeals. There was even a new Lawyer Act B.E.
2508 (A.D. 1965), where the authority of issuing lawyer licenses was transferred from the
president of the Court of Appeals to the Thai Bar instead of the Association of Lawyers.
Hence, the Thai Bar became the “sole” authority to issue lawyer licenses and enforce

lawyer ethics®.

According to the Act of 2508 (A.D. 1965), there were still two types of lawyers:
first- and second types. The difference is that the first type of lawyer can work all across
the country but the second type of lawyer can work only in certain indicated areas.
Moreover, the first type of lawyer was a lawyer who graduated from university and
passed the bar exam. Hence, jurist students graduating only from university could not be
the first type of lawyer. So, there were protests from university-educated lawyers®” and
consequently, a change in the law B.E. 2514 (A.D. 1971) so that lawyers who graduated

from university can be classed among the first type of lawyers.

After a legislative amendment in B.E. 2514 (A.D. 1971), there was an idea of

“self-governance among the lawyers” which meant they do not want to be controlled

*  Section 4 of Lawyer Act B.E. 2508 (A.D. 1965)
¢" Law Practice Training Center of the Lawyers Councils, Lawyers’ Ethics and Manners, (Bangkok: Borpit
Printing Co., LTD, 2001), p.17.
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by the Thai Bar. Hence, the draft of the Lawyer Act which was proposed in B.E. 2517
finally became law in B.E. 2528 (A.D. 1985) and was named the “Lawyer Act B.E. 2528
(A.D. 1985)” which is the current law governing the lawyers’ affairs in Thailand. The Lawyer
Act B.E. 2528 (A.D. 1985) establishes in concreto the Lawyers Council and provides the
council powers to issue lawyer’s licenses and control lawyers’ ethics. Since then, the
Lawyers Council of Thailand has become the major authority providing legal education
and operational practice and the “sole” organization charged with authorizing a lawyer

license.

Hence, the uniqueness of the lawyer profession in Thailand is not something
that comes about by chance or happens by itself. But it was the evolution of legal
provisions driven by an external factor - colonization - and internal factors - manifestation,

development of legal education and enthusiasm for proper development.

Table 1: Table representing laws and regulations on Lawyers in Thailand

Reign Terms Laws and Vocabulary Types of | Institutions | Institutions
regulations | representing lawyers to issue the | to enforce
“Lawyer” license lawyer
ethics
Rama | Existence of | Act on “One who - Judges
\" lawyers Establishment | knows
of the Court | the laws”
of Justice
R.E. 111
(A.D. 1892)
Lawyers’ Law of Civil “Attorney”
ethics Procedure
R.E. 127
(A.D. 1908)
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Rama | Existence of | Lawyer Act “Lawyer” 1) First-type | Graduation | The president
Vi lawyer B.E. 2457 lawyers from of the Court
and Lawyers’ (A.D. 1914) Thai Bar of Appeal
ethics 2) Second- | The presi-
typed law- | dent of the
yers Court of
Appeals
Rama | Existence of | Lawyer Act “Lawyer” 1) First-type | The presi- The president
Vil lawyers B.E. 2477 lawyers dent of the | of the Court
and Lawyers’ | (A.D. 1934) 2) Second- | Court of of Appeal
ethics type lawyers Appeal
Rama | Existence of | Lawyer Act “Lawyer” 1) First- The Thai Bar | The Thai Bar
IX lawyers B.E. 2508 typed
and Lawyers’ | (A.D. 1965) lawyers
Ethics 2) Second-
type lawyers
Existence of | Lawyer Act “Lawyer” “Lawyer” Lawyers Lawyers
lawyers B.E. 2528 Council Council
and Lawyers’ | (A.D. 1985)
Ethics

2.3 Conditions of access to the Lawyer Profession in Thailand

The Lawyer Act B.E. 2528 (A.D. 1985) abolished the idea of different types of
lawyers and presents the sole definition of “lawyer” as a person that the Lawyers Council
has accepted at the end of his or her registration and has issued a license to be a
lawyer. The Act also indicates the conditions of access to the profession of lawyer and
establishes the Lawyers Council as an organization responsible for affairs related to lawyers
including the examination. Hence, the following part concerns the conditions that must
be met to become a lawyer in Thailand. The following developments explain this into

two parts: 1) qualifications of lawyers, and 2) their training sessions and examinations.
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2.3.1 Personal qualifications of lawyers

A person who requests the Lawyers Council to issue him a Lawyer’s license
must have met the qualifications required by the Lawyer Act B.E. 2528 (A.D. 1985). Section
35 of the Act states that® “a person applying for registration and receipt of a license
shall possess the following qualifications:

(1) having Thai nationality;

(2) being not less than twenty years of age on the day of applying for regis-
tration and receipt of a license;

(3) having graduated with a Bachelor’s degree or diploma in law or certificate
in law equivalent to Bachelor’s degree or diploma from an educational institution ac-

credited by the Lawyers Council and being a member of the Thai Bar;

(4) not being a person with disgraceful behavior or moral turpitude and not

being a person who has taken any action indicating dishonesty;
(5) not being sentenced by a final judgment to imprisonment;

(6) not having been sentenced by a final judgment to imprisonment in a case

deemed by the committee as a case that brings disgrace to the honor of the profession;
(7) not being sentenced by a final judgment to be bankrupt;
(8) not being a person with social disapproval because of a contagious disease;

(9) not being a person with physical or mental disability as a cause of

incompetence for pursuing a legal profession;

(10) not being a government official or an employee attached to a local
administration with a salary and holding a permanent position except for political officials;

(11) not being a person prohibited from applying for registration and receipt
of a license under section 717.

These qualifications provide some of the details of being a lawyer in Thailand.
Section 35 (3) requires that the lawyer applicant must “be a member of the Thai Bar”.

This requirement is to allow lawyers to wear Advocate’s gowns in the Court because

8 Section 35 of Lawyer Act B.E. 2528 (A.D. 1985), translated by the Office of the Council of State
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only members of the Thai Bar Association can wear the gowns according to Thai Bar
Regulations.” This represents the relationship between the Lawyer Council and the Thai
Bar Association in terms of lawyer activity. However, to become a lawyer in Thailand,
there is no need to be a barrister at law as in the French system, the applicant must

only be a member of the Thai bar.

A Bachelor’s degree in law in Thailand can be accessed after finishing the
Mathayom 6 (equivalent of a Baccalauréat in France). The Bachelor of Law lasts four
years in general.”’ Students must study all kinds of legal subjects, especially civil and
penal laws. Some universities oblige their students to complete a summer legal internship.
The student who successfully completes the four-year program will receive a Bachelor’s

degree in law.
2.3.2 Training session

A person who wishes to become a lawyer must pass training on lawyers’ ethics,
basic principles in advocacy and conduct in the legal profession.” Details of the training
and conduct of the legal profession are stipulated in a regulatory statute named “Rules
of the Lawyers Council of Thailand regarding the Law Practice Training Center B.E. 2529
(A.D. 1986)"".

Nandana Indananda and Manaswee Wongsuryrat explain that’ there are two
different routes of lawyer training in order to receive a lawyer’s license: 1) a training
route and 2) an internship route._

2.3.2.1. The Training Route

The Training Route is a training course organized by a subsidiary

organization of the Lawyers Council named the “Law Practice Training Center”. In order

*  Clause 17 of Thai Bar Regulation B.E. 2507 (A.D. 1964)
The French equivalent of the Bachelor of Law is the “Licence en droit” which is a three-year program.
™ Section 37 of Lawyer Act B.E. 2528 (A.D. 1985)
Translated by Nandana Indananda and Manaswee Wongsuryrat in “An Overview of the Legal Profession
in Thailand,” Taipei Bar Law Journal [Online] Available from: https://www.tba.org.tw/media/1495/an-overview-of-the-
legal-profession-in-thailand.pdf [1 August, 2022]

" Ibid, p.8.
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to apply for the course, applicants must fulfill five criteria according to the Rules of the
Lawyers Council of Thailand regarding the Law Practice Training Center B.E. 2529 (A.D.
1986). First, the applicant must have Thai nationality. Second, he or she must have a
Bachelor of Law or equivalent diploma. Third, he or she must never have committed
a legally dishonorable, immoral, or dishonest act. Fourth, he or she must never have
served in prison after being sentenced by a final judgment. Fifth, he or she must not be

infected by a contagious disease that is socially unacceptable.

This route can be classified into three steps: 1) an academic section,

2) a practical session and 3) an oral examination.

The academic session consists of 90 hours of seminars addressing various
subjects such as Professional Ethics and Legal Etiquette, Methods of Court Procedure for
Civil Cases, Methods of Court Procedure for Criminal Cases, Methods of Court Procedure

for Other Types of Cases, and Principles of Legal Consultancy.”

When an applicant has passed the academic section, he or she will be able
to continue his or her practical session. This session lasts for 6 months and the applicant
must complete a mandatory internship in a law firm and be mentored by a seasoned
lawyer. After the internship, the applicant will be assessed by his or her mentor
and, if he or she passes, he or she can continue his or her journey to the practical
examination. If the applicant earns 50 percent or more, he or she will participate in the

3) oral examination.
2.3.2.2. The Internship Route

This route is different from the training route because applicants must
complete a one-year internship. They must apply for this internship on their own,
without assistance. After working during the internship period, applicants must attend the
final written examination which combines both academic and practical examinations

simultaneously and which is generally more difficult than the training route™. If they

" lbid.
™ Clause 13 of Rules of the Lawyers Council of Thailand regarding the Law Practice Training Center B.E.
2529 (A.D. 1986)

® Nandana Indananda and Manaswee Wongsuryrat, op. cit., p. 11

78



NIAINYVINY PANNTALNVINGEY U 41 adudl 2: nsngnAw 2566

pass, they can proceed with their oral examination.
2.3.2.3. Oral Examination

An oral examination will be organized by the Law Practice Training Center
every year. After the applicant passes written examinations, they will attend the oral
examination where they will be tested by experienced lawyers. If they pass, they will
have to attend the Professional Ethics and Legal Ethics training session which is generally

held two weeks after the oral examination.

When the applicant possesses all the qualifications, passes all the
examinations, and participates in all training and internships, they can proceed with their

Lawyer’s registration process and become a fully-licensed lawyer.

3. A Comparison of the French and Thai legal systems on the process of

lawyer education and training

After discussing the conditions of access to the legal profession in France and
in Thailand, the following is a comparison of the two systems. The authors would like
to present the commonalities and differences between the two systems as well as

observations and recommendations for the future reform of the Thai system.
3.1 Commonalities and differences between the French and Thai system

There are commonalities between the French and Thai systems concerning the
conditions of access to the legal profession: personal conditions, educational background,
and the obligations of training and mandatory examinations. However, there are nuanced

differences within each similar category.

Personal conditions: To become a lawyer in France and in Thailand, the
applicant must have the nationality of the country. However, in the French legal system,
there is an exception that allows a person from another European Union member state
to become an authorized lawyer in France. In Thailand, even with the establishment of
the Association of Southeast Asian Nations (ASEAN), people of other nationalities cannot

become lawyers in Thailand yet.
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Educational background: To become a lawyer in France and in Thailand, the
applicant must generally have passed a degree of higher education in law. The difference
is the details of the level of educational background. In France, it is necessary to have
at least a Master’s | in law. In addition, students must pass the CRFPA exam in order
to matriculate at one of the eleven French bar schools. But, in Thailand, the applicant
must have a Bachelor’s degree in law in general and there is no entrance examination.
Concerning this point, it may be observed that if one applies the “title” of the degree
as an indicator, it could be said that to become a lawyer in France requires a higher
educational qualification than in Thailand. However, if one applies “years of higher
education” as an indicator, it could be said that to become a lawyer in France and in

Thailand require the same level of educational background.

Obligations of training: To become a lawyer in France and in Thailand, laws, and
regulations require the applicant to participate in, complete, and pass training sessions.
However, a training session in France is longer than a training session in Thailand.
The period of internship sessions is 12 months in total in France which is longer than
the practical session which lasts for 6 months (explained in 2.3.2.1) and an internship
session which lasts 12 months (explained in 2.3.2.2) in Thailand. Nonetheless, it is
evident that to become a lawyer in both states, mandatory training is required in order

to acquire professional skills.

Examinations: Even if there are some minor differences between the two systems,
it is clear that examinations are applied in both countries in order to find well-trained
and skillful lawyers for their country. In France, examinations to obtain the CAPA exam
are as follows: continuous assessment during the first six months of training, a written
test lasting (a legal consultation and a judicial act), a pleading, a 20-minute interview with
the examination board focusing on professional regulations and ethics, a 20-minute oral
examination in a foreign language, and a discussion with the examination board lasting
approximately 40 minutes, based on two reports drawn up by the candidate on the two

internship periods referred to his/her observations and reflections on professional practice.

In Thailand, an applicant taking the training route must consecutively pass three

examinations: an academic examination, a practical examination and an oral examination
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(explained in 2.3.2.1). One who chooses the internship route must consecutively pass
two examinations: a final written examination and an oral examination. According to the
statistics provided by the Lawyers Council of Thailand, only 1,051 people passed the
academic examination in March 2022 out of 5,882 registered applicants’” and only 945

people passed the practical examination in August 2022 out of 2,472 registered applicants.”
3.2 Barrister at law: major differences between the French and Thai systems

It is clear that the significant differences between the two systems are institutional.
In France, to become a lawyer, the processes are run by the National Barristers’
Association (Conseil National des Barreaux). In Thailand, the examinations are operated

by the Lawyers Council of Thailand.

In France, the legal profession is regulated by law and there is no separation
of institutions charged with lawyer affairs as there is only one institution: the “Conseil

National des Barreaux”.

In Thailand, the Thai Bar Association is responsible for providing advanced legal
education for Thai jurists and issuing a certificate after the jurists pass all the examinations
classified into four types of examinations: (1) Criminal Law, Tax Law, Labour Law
and Labour Procedural Law, Constitutional Law and Administrative Law (2) Civil and
Commercial Law, International Trade Law and Intellectual Property Law (3) Civil Procedural
Law, Bankruptcy Law and Court System and the Law for the Organization of Courts of
Justice (4) Criminal Procedural Law, Human Right in Justice Procedure, Evidence Law,
Litigation, Interrogation of Witness, Legal Document Preparation and English for Lawyers.
One who has passed all the examinations will be issued a certificate and can call him
or herself a “Barrister at Law”. The Lawyers’ Council is responsible for issuing a “lawyer
license” and regulating lawyer behavior. The Council is independent from the Bar
Association. The only liaison between the two institutions is the obligation for any lawyer

to be a member of the Thai Bar in order to be legally authorized to wear the gowns

" Announcement of the Law Practice Training Center of the Lawyers Councils on Academic Examination
of the applicant of the Law Practice Training Center Generation 58", dated 12 April 2022.
®  Announcement of the Law Practice Training Center of the Lawyers Councils on Practical Examination of

the applicant of the Law Practice Training Center Generation 57", dated 22 August 2022.
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mentioned in 2.3.1. It can be said that in Thailand, there is a separation of the Bar and

the Lawyers Council.

Table 2: the comparison of the two systems

Conditions/

Requirements

France

Thailand

Nationality

French citizenship,
but European citizenship and
non-European citizenship are

possible for some conditions.

Thai citizenship

Educational
background in

law

In France, a lawyer must
graduate with a Master |.
Students must pass the
CRFPA exam in order to
matriculate into one of the
eleven French Bar Schools
(except for derogatory routes

detailed in the developments

In Thailand, a lawyer generally
graduates with a Bachelor’s

degree in law.

above).
Academic and Yes Yes
Practical
Examinations
Oral Examination | Yes Yes

Training Session /

Internship

18 months of mandatory train-

ing

6 months of internship for an
applicant choosing the Training

Route (Please see in 2.3.2.1)

Or 6 months of internship for an
applicant selecting the Internship

Route (Please see in 2.3.2.2)
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License and In France, one must register In Thailand, registration will be
Registration with a Barrister Association of offered through the Lawyers
the jurisdiction in which the Coundil.

lawyer wishes to practice.

Lawyers Council Yes
Barrister Yes Yes
Association

3.3 Observations and Recommendations for future reform in Thailand

Clearly, there are similarities and differences between the French and Thai
systems regarding access to the legal profession. The following developments provide
observations regarding the current system in Thailand and propose three recommendations
for future reform. It should be emphasized that in order to find the best solutions for
the reform, more in-depth studies, research, and comparisons with other foreign systems

are also needed, which are not the subject of this article.

3.3.1 The Separation of the Barrister Association and the Lawyers Council:

an understandable peculiarity of the Thai legal education system

As discussed in 3.2, it is clear that, in the Thai legal system, there is a separation
of the Barrister Association and the Lawyers Council. This results in a peculiarity of Thai

legal education. However, this peculiarity is comprehensible for the following reasons:

Firstly, the peculiarity of legal education exists in every country. For example,
the “Law School System” in the United States of America allows only one who has
graduated with at least a bachelor’s degree to study in a law school. The “Staatsexamen
System” in Germany requires that law students must study and pass specific
examinations to become lawyers. In France, the Etude Supérieure is a parallel higher
education system which can form legal specialists for the country. Thus, the existence
of the Thai Bar Association and the Lawyers Council as separate institutions providing

legal education is an understandable peculiarity.

83



Chulalongkorn Law Journal Vol. 41 Issue 2 : July 2023

Secondly, the Thai Bar Association and the Lawyers Council do not have the
same purpose. The Thai Bar aims to form jurists after they graduate from universities to
educate them in the law, while the certificate of the Thai Bar Association is a requirement
for applying for a judgeship and a prosecutor examination in the future. On the other
hand, the Lawyers Council has the objective to form a professional lawyer who can
commit to their mission in any procedural incident in the courtroom. Thus, the objectives
of the two institutions are different and there is no need to merge the institutions in the

Thai legal system.
3.3.2 The possibility of expanding the training period

Learning from France shows that becoming a lawyer is not an easy course:
18 months of mandatory training is required. In the Thai system, the practical session
lasts for only 6 months (explained in 2.3.2.1) and the internship session lasts 12 months
(explained in 2.3.2.2). The authors think it may not be enough for forming proficient law-
yers. In modern times, legal problems can be various and different. Institutionally, there
are other types of cases outside of penal and civil cases, for example, constitutional,
administrative, or disciplinary litication. Today litigation seems to be more and more
complicated due to globalization and internationalization. It seems that 6 months or
even 1 year of training is not adequate for becoming a skillful lawyer in this era. However,
the authors could not specify the proper period of time to fully educate and train
a lawyer. If we learn from the French system, 18 months could be sufficient time for
development. It must be the Lawyers Council to commit a further study to find the right
answer for the proper development of Thai lawyers. Moreover, future studies must go

deeper into related issues such as payments and social security systems for the trainees, etc.

In addition, it is shameful to raise this issue but there are incidences of training
fraud. This can be explained by understanding Thai culture. After passing the Academic
Examination, the applicant must generally participate in a 6-month practical session in
a law firm. However, to prove to the Lawyers Council that one has participated in the

session, it needs only paperwork signed by a lawyer.” There is the possibility that the

" Nandana Indananda and Manaswee Wongsuryra, ibid: 9.
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mentoring lawyer would sign the document confirming that the applicant had already
committed his/her training but, in reality, he/she hadn’t. Unfortunately, an in-depth
study on this theme remains unpublished and unstudied. The authors can only offer
suggestions concerning this problem, and that is to establish a control system for the
training session. For example, instead of training with only one law firm for 6 months,
it could be divided into two different law firms for 3 months in each firm. To prevent
this fraudulent incident, French lawyer training could be helpful to the Thai system by
obligating the lawyer to provide an internship report. This way, students are obliged to
carry out an internship since, in the report, they have to present the structure and write

a whole section on a problem they faced during their internship.

If the period of training can be expanded and the control of training sessions can be
established, it could help to develop lawyers in Thailand while keeping the peculiarities
of Thai legal education. The Bar Association and the Lawyers Council will improve and

develop all jurists in Thailand to be as professional as per the expectations of society.

4. Conclusion

Each country has legal and regulatory texts concerning access to the legal
profession. This academic study presents a comparison between the French and Thai
systems in this regard. It demonstrates that there are common points between the two
systems such as nationality, educational background in law, academic and practical

examinations, oral examinations, training sessions, licensing, and registration.

However, there are also differences between these two systems such as the
separation of the Barrister Association and the Lawyers Council and the length of training.
At the center of the discussion about the legal education reform in Thailand, is the reform
of access to the legal profession, for this is part of the discussion as well. In comparison
with the French system, this article suggests that the separation of the Barrister Association
and the Lawyers Council in Thailand is understandable in terms of the peculiarity of the
Thai legal education system, and there is no need to merge the institutions. However, the
expansion of the period of training and the control of the training could be the answer

for the reform of the legal profession in Thailand.
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ABSTRACT

Minors are the vulnerable persons and lack the ability to freely consent, while
consent to the processing of personal data is complicated. This article, therefore, aims
to research activities, which minors can provide consent to the processing of personal
data without parental consent. It also includes a study of the appropriateness of minors’
age prescribed in the Personal Data Protection Act B.E. 2562 as well as the adoption of
Section 22, Section 23, and Section 24 of the Civil and Commercial Code as an exception

to the case in which the minors have the legal capacity to provide consent on their own.

According to the findings of the study, it appears that the activity that minors
can independently do is providing consent to the data controller for allowing parents
to access or request a copy of personal data on behalf of minors. However, there is
an inconsistency between the defined minors’ age and medical research concerning
cognitive development in children. In addition, the interpretation of Section 22, Section 23,
and Section 24 of the Civil and Commercial Code to the case is still unclear. Therefore,
the author suggests that there should be improvements on the Personal Data Protection
Act B.E. 2562: by adopting and implementing the doctrines of legal capacity; and age of
minors; including the standard for obtaining verifiable parental consent from the data

protection law of the United States of America, European Union, England, and China.

Keywords: Personal Data, Capacity to Contract, Capacity to Consent, Minor
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2 Article 31 of Provisions on Online Protection of Children’s Personal Information
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Simone Van Der Hof, “I Agree, or Do I: A Rights-Based Analysis of the Law on Children’s Consent in the
Digital World,” in Wisconsin International Law Journal, 2016), p.10-11.

“  Legal Information Institute: Cornell Law School, “Legal Age,” [Online] Available from : https://www.law.
cornell.edu/wex/legal_age [14 January 2022]

* Section 6501(1) of Children’s Online Privacy Protection Act, 15 U.S.C.
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European Union Agency for Fundamental Rights, “Age of Majority,” [Online] Available from : https://
fra.europa.eu/en/content/age-majority [14 January 2022]

" Recital 38 of Regulation (EU) 2016/679 (General Data Protection Regulation)

7 Section 1 of Family Law Reform Act 1969

“  Article 17 of Civil Code of the People’s Republic of China

“ Ministry of Justice, “The Act Partially Amending the Civil Code (Related to Age of Majority),” [Online]
Available from : https://www.moj.go.jo/EN/MINJI/minji07_00218.html#:~:text=0Nn%20June%2013%2C%202018%2C%20
a,20%20t0%2018%20years%20old [6 March 2022]

" Section 9 of Data Protection Act 2018

' Article 28 of Personal Information Protection Law of the People’s Republic of China

2 Baker McKenzie, “Minors,” [Online] Available from : https://resourcehub.bakermckenzie.com/en/resourc-
es/data-privacy-security/asia-pacific/japan/topics/minors [5 March 2022]
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" Section 312.5 of 16 CFR Part 312 - Children’s Online Privacy Protection Act 1998
*  Federal Trade Commission, “Children’s Online Privacy Protection Rule: A Six-Step Compliance Plan for
Your Business,” [Online] Available from : https://www.ftc.gov/business-guidance/resources/childrens-online-priva-
cy-protection-rule-six-step-compliance-plan-your-business#stepd [14 January 2022]

* Article 8 of Regulation (EU) 2016/679 (General Data Protection Regulation)

" Section 9 of Data Protection Act 2018
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* Article 28 of Personal Information Protection Law of the People’s Republic of China

* Baker McKenzie, “Minors,” [Online] Available from : https://resourcehub.bakermckenzie.com/en/resources/

data-privacy-security/asia-pacific/japan/topics/minors [5 March 2022]
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Abstract

The disruptive development of digital technology (disruptive technology) has
driven the world to enter a full-fledged digital economy era with digital technology at
its core. The ubiquity of the digital economy will inevitably consequentially affect the
economy and society in a myriad of dimensions, including within the domain of taxation.
This raises the issue that the current principles of taxation in various countries, especially
the collection of taxes from multinational enterprises, are outdated and unable to
adequately cope with the disruptive environment within the digital economy era. Thus,
over the past decade, there has been a wave of taxation reforms around the world so
that tax collection in the digital economy is more aligned and appropriate. This research

therefore aims to study the trend of tax reforms as a result of tax harmonisation. Looking
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at the changes in taxation at the national, regional, and ¢global levels, it is found that the
reform and integration trend has shifted towards a new world tax order which aims to
establish global tax norms to support appropriate tax collection in the digital economy
era. This research analysed the direction of such changes and contends that although
the trend of tax reform and integration is moving towards a new world tax order, it has
not yet developed to the unification level where there is a unified set of principles.
It remains at the level of intergovernmental cooperation, in both bilateral and multilateral
approach, emphasising on the use of both hard and soft laws. However, comparing
to the old approach, the new world tax order focuses heavily more on employing
multilateral instruments. In addition, this research presents how the shift toward a new
world tax order as a result of such tax reform and integration trends has had significant
implications for tax jurisdiction as well as national tax sovereignty. This creates both
strengths and weaknesses that lead to problems, obstacles and opportunities that differ

from country to country.

Keywords: International Tax Law, New World Tax Order, National Tax Sovereignty,
Erosion of Tax Sovereignty, Tax Jurisdiction, Tax Harmonisation, Global Tax

Norm, Digital Economy, Disruptive Technology

1. UNUI

dagtuioiduirnardidylulseiimanslaniiAnnisiaunnaluladfdnaly
wangeuEsaUNaY (disruptive technology) Tnslamzimaluladansaumenaydunesiin
sufanaluladnsdemsuarinseunay vilrlanindhgeaiasugiadasia (digital economy)
ogfngluvy Taeflszuumaluladadviaiduunuvdniduindouszuuiasugialulanya
Jagiiu MaliaunmsvesszuuimswgiaRavafinandondmanssnuross uLATYg LAz dAL
agannslunanuanelid Saudadifivesnisiaiunigeins Juiliieussnuivannis
JAunBensilfeglutligiuvesszmasing q Taslamznsdafiuasanianisiui
Lidezidunsdafiua8niemss (direct tax) vioaEnisden (indirect tax) enafldnuaizd
&arte wazlilaninsasesuanmwindoufiuAsuulatiueensdundu (disruptive environment)

lugalAswgiandviale AstulugimaissuiiuinIsinnseuan1suisundnnisnigenns

[ '
3 Y
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(tax reform) wazn15YIANNIIIUANE (tax harmonisation) lunainuatefd Fudunisine
WA (qualitative research) W1un1sANwITeYALENa1s (documentary research)
valuguuuuvesteyausugil (primary data) uazdeyanienil (secondary data) Megates
TngSuiasananmdynuazanuinmelunisianun8iiiatuaniauinisveanalulad
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PumfuIATIRssus iy warUssiunaag1snsauaau (comprehensive evaluation)'

. 2 aa = av a = =
WUURNELNEY (compound comparative research) Tuvanedi Inedsuuuunsidedadseudieu
au & a ‘:4' A & av a = a
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Tulifisng 9 asil (1) n9UTsuisudseIRnsiAgITRIRUNSAMITUARS NN YIRS D U@ 1Y
anasun® (institutional approach) vivansegiedeyaiiivluseiuusena (national)
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JEAUQINIA (regional) WagseauaINg (global) (2) MstUSEUWBUTIUTEANANE (tax policy

L 991nanulansnelngsIsUYIRvesiAne U ElusruunEveauiasUsemenuansnany seatiunisazdnla

wazanzinifonsléftesuiudodiuumemsUssiunetenseuaquilninsaiensnavesmslitiiungranesissuy
Tnesaalld shail Garbarino 1RIIMWININTUTTEUNANTITE0E19ATEUARY (Comprehensive approach) lunsAnwinguune
miens Sududesinuiosivsznouidasaisesssuunmfssuuiidonlostundnnisngunevatsngs (systemic
elements/structures) LagnszuaumsvienmunmslunseennguinesuazSsdulingrangluusarinananifedes (processes/
evolutions) (9 Carlo Garbarino. (2009). “An Evolutionary Approach to Comparative Taxation: Methods and Agenda for
Research,” 57 American Journal of Comparative Law 677, 681 & 683-685)

2 msitedandSeuifisuluuranay (compound comparative research) Wunsiseisusiuuuimianside
Favssuiieunanefinlisefu Hail Van der Heijden wininn1sisudavssudisuuunaunanuiidefvaneusens wu
lFdlanuduiusserinsudsiusasdudsmaldaty Lidazegluanmuindesiindondsiuniaunnssiu visevhls
WinTenmalunsnageuiuusauiivainvangluuiunsng o ﬁqmaiﬁl,ﬁ'ummgﬂ@?aaﬂuaamswamﬁi)’a (9 Jeroen van der
Heijden, “Selecting Cases and Inferential Types in Comparative Public Policy Research” in Engeli, I. and Allison, C.R.

(eds), Comparative Policy Studies. Research Methods Series. London: Palgrave Macmillan, 2014: 35-56.)
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sectoral approach) T,maiuawuﬁﬁaﬁazﬁﬂwﬁﬂiaUﬂquLawwmﬁﬁu%’ (income tax) 97A
UitndumAnity (3) mssuidfisusumenisesnuleuisuasieesdioysannisiiuns
(tax harmonisation policies and instruments) Lﬁa'imﬁzﬁmmLmﬂﬁhwaﬁséﬁ’u%umiuusmmi
(degree) warFUKUUNMTYININIT (format) veusiaensalfing (4) nsSeuiieufianianis
sonulsuaiAdosdioysanmssun@nudad (1) (2) uaz (3) Saduluaesdisszezim
(temporal approach) @ sz"smméy’qLwiwé’aguqmmmmiaﬂﬂ%gaﬁ 1 Tl aA 1918 audd
AeunainlasinsdesfunisdaniougruniduaznisloudlsluinsUseinareasesdnng
ilanudanileniamsugRanagniswann (OECD’s Base Erosion and Profit Shifting: OECD
BEPS) Migjsrimumuny foamaiouslvanmilgmifsaiunmsnseusiuasuaznisleurilsly
sreUsznalilug aa 2013° uastiaiamdsniiinlasinis OECD BEPS dananiaudt
a.f. 2013 guistlagiu lasdmanseunmsmiuguasnundiifsdesiunsdniundan
Utndued en1sdsanluds o ganilsalaresnan (synchronic) uagludeifmuinis
(dischronic) sewinatsaesszayIafifmuafana

N9 BAUTBULTIBULUUNENNETY (Compound Comparative Research)

Institutional * Tax Policy Sectoral * Tax Harmonisation *  Temporal

Approach Approach Policies & Instruments Approach
Global Level Corporate Income Degree Pre-OECD BEPS
Regional Level Tax Format Post-OECD BEPS

National Level

HAAWS (Outcome)
A aUagusUasgszdevnlaniva

UBIUAIW 1. BEILEN I ITENTI YT U UM U UBIALUEIA T

(compound comparative research design)

®  OECD(2013), Addressing Base Erosion and Profit Shifting Lmﬁﬂ‘?fayja: <https://doi.org/10.1787/9789264192744-en>
dududle 7 wAdneu 2565.
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sruun1sEeuSinusyuueseveliaeBumesiie (e-leaming) Nigniamnunnau

Wannnsveamelulagfidviaegsdunaulumusing o deansenusoirsugialannavun
Ingldlddinansnediulavesssuuasugio vsediammzlssmalavsaginaladufivay
Fawansenuaenabdiiigauwdildeunuaian1svingshakuuauaninig wigeiliaadg
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¢ Tusrenuvesiissyuandsenviinnienisiuagn1simul (UNCTAD) laasuuazuusnguueanalulad

wvthuisgaRdviafiddey (frontier techonologies) senidu 11 ¢ léud (1) svuuilyauszig (Artificial Intelligence:
A, (2) gunsaimenmitdessiofussuuiaietnedumesidn (Intemet of Things: 1oT), (3) Yayavurslug) (Big Data), (4) M3
Uszananauazdniiudeyauuunseaeguividoudonu (Blockchain), (5) ssuunsdeansidansyadi 5 (56), (6) nsiiuiansiia
(3D Printing), (7) nennsviueus (Robotics), (8) e nAuulsaudu (Drone), (9) N15UTuwssEY (Gene Editing), (10) unlu
wmalulad (Nanotechonology) wag (11) waauasen?ing (Solar Photovoltaic) (9 United Nations (2021), Technology and
Innovation Report 2021 - Catching Technological Waves: Innovation with Equality (UNCTAD/TIR/2020), 25 qmmﬁus’
2564, Annex 2.)

> weluladfdvia (digital technology) LfJumquIaﬁﬁLﬁwﬁaaﬁumilﬂﬁﬁa%;ﬂaLamgmaaa (binary-digit data-
encoding) %ﬂﬁhaiﬁmmﬁamaiau%a;&alé‘i,uﬁuﬁ é’aﬁ”’umvﬂiﬂaﬁlﬂﬁLﬁ'wﬁaaﬁ’umsL%ﬁﬁa%a;gaé’aﬂénﬂamawﬁaLfJuLwﬂIuIaﬁ
Pavralaniaan LLasTu‘vaaaLamﬁuﬁamswmLﬂmﬁﬁﬂmﬁmﬁamﬂ%mwiuiaﬁmwﬁfﬁﬁafﬁagaLamgmaaaﬁﬁ&iamﬁaﬁﬁ
0dUszNauRIvia (digital element) Favnnsilaflesdusenauiaviaiiludunivesnsdiufanssmaasgia lidae
L“f]uiusﬂzumausuaﬂmiﬁlamiﬁaaﬂa msdasming mathszaan vielutunorlafia sanadinangentienfianududiva uaz
5@L@uﬁiuwﬁwadizumﬂi‘t&gﬁmwuaﬁﬁa (digital economy) (Cristian Oliver Lucas-Mas and Raul Félix Junquera-Varela,
Tax Theory Applied to the Digital Economy: A Proposal for a Digital Data Tax and a Global Internet Tax Agency.
Washington: World Bank Group, 2021: 17)
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vingsiaealaguunIuULULTeIRaNTsuNIAsgAvaig o Ivannvate’ ludasdulugvuuy
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distribution)™ LagszUUNTTITLRULUUARYA (digital payment)"

5570 uEAATYeAIR ARy  —— @0 (problems): mMsdaLfiunndseninauseine

s nAlulagaaauas fegs SrunasslunsdaiiunBuaznisdnasssiung
SIUB YU UAEN NI FouAun@laivanzay (tax jurisdiction & inefficient
147@‘55@@5/7@@”1/1/1/@”1‘/ tax allocation), NSHAUNANNNE (tax avoidance),
(disruptive technology & ipsmasunSidude (harmful tax practices)
environment)

[
[ a

- AenfunUasuklag

- A lnnnndu wiaunlydlym (solutions):
NS mA/USUUTIUaD 1uUAE aNNaITIA 1N 1T

URIUNIN 2. AIIAN S sEnINanIndymauuan sunluilymnidseninsussmer

6

Cristian Oliver Lucas-Mas and Raul Félix Junquera-Varela, Tax Theory Applied to the Digital Economy:

A Proposal for a Digital Data Tax and a Global Internet Tax Agency. (Washington: World Bank Group, 2021), p.18.
! mﬂiuiaﬁmﬂsﬁmaa%wLﬂ%‘aﬁjwaﬁugquismwﬁjé@iywLﬁaﬁﬁﬁjﬂsiwwmswgﬁaLLaz?iaawssdeﬁu W N3

foansnuszuudumesidaluguuuuvesdiua nsdwishulusunsumsdumesidn iensarevenanseulatl (streaming)

® Fuuazuinsiegluguuuuvesdeyandvianlifidnuasmenienmiidusesld uasdasendemaluladidviaiie
fisheu wu wildeddnnselind (e-book) ¥anduas (software) lawuuy TWsunsumeufiumeiviolusunsuilefie @esndia
AR Ruiliuvdeuanstoyandranioriuled (website/webpage) ssuudaifudoyauuidsnnesiieglusseslna (cloud
storage) Lﬂ%’ladﬁamiﬁumsﬁa;ﬂa (search engine) patnAIiaM3 B HARNDSUATE (digital market/platform)

* nsrulunsisviantieiustnaunsinaulauasdidunisngsialnesaluiRluguuuuiifussnounshildidnly
fidusuilaenss uiuguuuuissuuidviavesusznaumsyssananadeyaiildiuanguslnaudniluldinaulavdedudums
magshaselulaednlusfi nszurumsdananannsanulsluguuuugsinsng q anane 81 wdesdionisrumideya (search
engines) s¥uUNMI3seaulail (online booking) NMsuUan1w (translation) M3AATzsideyagndnsvieguilan

© msdndmineduduazuimssinussuuesuladlagliinaluladiing o (wu Sumesidn ugye) ddlsidesendons
Sosmiemamenmuuudafuiisoshadien Ui ssRariwuldlugsivse 4 vannuans wu mswdeddidnnseting
nseudinussuvesula mstemeduduaruinishava

1 mstiseiiuuuuidviaarerdumelulaBnisdsviadeyaavgruasaduvdn Fudumaluladidavdnuesnis
Toudumadidnnsetind sailuaudsgsfasunsiusing q wu gstatsiasiuaziadn msleufuriueios ATM viorinu

syuudumesiiin NsazauwdurSeszuudnRueaulal nmstsydaseulall
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FnsvihgsimasuuUadluaniaminisvessygnanidviadondananssnunass Uy
wsugRakasdInueg1anIevturaInuaelin® Inanansenuvodesugnanaiandfgyly
aa = Ay a A v aa v & =~ 13 & Aoy o & v
fianienldonananidelanfenansenuludifveanisiaiunidens” Mliidedunnlodiu
InMslagunlawesitnisingsitaniauinisvewnalulagfdviaoialilidmanssnuse
nsdmiumdeInsiaualuynnsdl daulunisiansanddndudesusnanuuana19sening
walulagfdvandwailunisilaswitssiuasinansznuauniBeanainmaluladAdvian
Lifinansznuiun® nanfe waluladfdvauisegrsenvdmaiduiesnisiinyszansnm

a a

° | aa o a a a UV % 5 -
Y813 lugsAIIWIANSYIgIRanWAsuLUaslUudlilddaansenuaun®” Turaei
walulagfdvau1eeg 9oy lnAny 3 dlndven15vingsNATIdansenuaun1Beg19dl
v o W A Ao 1 < A aa v A Y 4 14 = . . -
Hedfty viseniSeninlusuwuugsiandvianasiernuvitmesunn® (tax-disruptive digital
business model)* &ainluitigstagunuulminiertesivauduwazuinisiaia saudanis
FPTMUELUURAITA Wi MIMeRumrteusMsiIviaiuLnanresueeulalnglisyuunistise
Sunuuddnia liliegedluguvesnaineeulat (online marketplaces) n3ogdndviigeaula

(online retailers of digital content) n1slusnsAudetiuiic (disital media service) iugiu’

12

9 United Nations (2021), Technology and Innovation Report 2021 - Catching Technological Waves:
Innovation with Equality (UNCTAD/TIR/2020), 25 nun"#Wus 2564

¥ European Parliament, “Impact of Digitalisation on International Tax Matters: Challenges and Remedies,
Study Requested by the TAX3 Committee,” [online] Available from : https://www.europarl.europa.eu/cmsdata/161104/
ST%20Impact%200f%20Digitalisation%20publication.pdf [8 October 2022]

' Cristian Oliver Lucas-Mas and Raul Félix Junquera-Varela, Tax Theory Applied to the Digital Economy:
A Proposal for a Digital Data Tax and a Global Internet Tax Agency. (Washington: World Bank Group, 2021), p.19-27.

gy nawdsuiasguuuuresnisdeansinguuuudaiudusuuuuiivadensilinmsdeasssnineussney
nsuargnénTvsEAvBnmuntuhuiunuiianaiessesnaimsdeasitdutu Tnedlilddemanonissmnionthlunisu
mvessznaumsuioshila, maAsuulasgUuuuresmstssiuanguiuudadsiitissdofuanndugUwuuatviadiu
mslouduhussuvesulatinienislidhansinviondn uwheiliAnmstsetuiissasamiu sutehlinsims
FaumhilFazantulaefdendimadenlunstisenBinntu luvusimhsnuidniumdiamsanmsaeugsiald
ety Lm'msL‘LJ?isJuLLiJaaGTaﬂ&inﬁlﬂﬁﬁiamacﬂ'amizm@ﬁawﬁwﬁLﬁam@suaa@ssﬂaumsaﬂw&ﬁﬁaﬁﬂé’fyl,wia&hﬂm

' Cristian Oliver Lucas-Mas and Raul Félix Junquera-Varela, Tax Theory Applied to the Digital Economy:
A Proposal for a Digital Data Tax and a Global Internet Tax Agency. (Washington: World Bank Group, 2021), p.20-24.

7 sUuuuresgsiafiadennuTimesnunBeisudldvaneyssanmudnvasvesgsiaiieades Tiud (1) nau
gstafiitesiudufuayuin1sAdvia (content-related business) 1ty g3ian1sv1e mseygalliavs uazmsiduandnves
uwanvlesuiAsdesiuauiuasusnsidsia (2) ngugsiafigniAugua (regulated business) Wu surAswEilioua3s (virtual
banking) Uszfusfeiaiionsds (virtual insurance) mswifusaylasd (online gambling) (3) ngugsAsunammesuiiuszneugsia
vanesy (multisided platforms) 1wy nannmdivddidnnseling (e-commerce marketplace) (4) ngugsiaiiadosiugly

91U (user-related business) tu mimasﬁaﬂdamaa;;ﬂ%u%miaaulaﬁ (sale of user-related data/user-contributed digital
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AgstamdriindwaliiAnnisueduduarliuinisiigussnounislddndudesusngia
N19N180 (physical presence) WIp@an1UUTENBUNITANT (permanent establishment)
Tusgaausamaiidusgunaaiuld (source jurisdiction) vielussiitussuvasiinveshanssy
ynarswgiatsgnAmsedldauenduey (market jurisdiction) 3ereliiAnausmesients
Jafundedlivoddny esaniflofusznounisliusngfudenieainuasliffaony
Uszneunisanshussiiduurdeiuldieuvasiinmesfinssumaasugia Tneludwei

AgwdaiunBlusgiinandeunsiadeuteiaasuieatugsnssufdvaninaiinlu

v

Taennrsenialiaiuisonsivaeulaay Nuwmaziinseslansawaluladfdiadulawiuiyie
A3 UNsAnINaduNIsaNIY

:.Jl ::gl/ dll a o A a tg adqa a 4 Ql'
il Wesiarsanduunlgymniintuainuansenuresitgsianuasusdasiuly

a aa v

grLAseghanavialulifvasnsdniiunBeinsseninsUseinaudd onvaguanmiymaddnld

e

1%
=]

3 J5en15 o9l

1. JymuagiudunasglumsimnunBuasnsdpasserunadanuaenlaanzay

(tax jurisdiction & inefficient tax allocation)

aa v Ao

miﬁqﬁﬁﬁmaumﬂiuqﬂLﬂﬁ@gﬁﬁ]mwauaﬂwmzu,azgﬂLmuﬁﬁaﬁiamiﬁ%ﬁuqiﬁﬂu
Uszineadminng (market country) larugsnssuAavia Inglideadin1susingimienienin
(physical presence) &JauﬁaLﬁuﬂa%’wﬁﬂﬁé’ﬁwﬂizmmﬁqﬁﬁwmamﬁﬂLﬁumﬁiuqﬂﬁ WS
ndnmsnBszninsmailtegluiagiuiednasseunadafiundseninedgundsdule
(source jurisdiction) LLawﬁﬂﬁlu‘ﬁIaEJ (residence jurisdiction) thy lagnanazinnannIsusIng
AN (physical presence) 1nld#ia1sauUsEnauIUARANAAINTTUNINATYTNTIUSY

LY

wrastulansaly®® setulowmaluladfdavannimuiauyinlissnaauisaanidunanssunig
(

Y 9
1

ATegRalusEAINTIUNILATYERIReg

o w

market jurisdiction) laeeneiitiud1Aay (substantial

content) Mslaiwanesulatsenguiliuinisidving (online user-targeted advertising) (Cristian Oliver Lucas-Mas and
Raul Félix Junquera-Varela, Tax Theory Applied to the Digital Economy: A Proposal for a Digital Data Tax and
a Global Internet Tax Agency. (Washington: World Bank Group, 2021), p.23)

® adeeha Wy e 7 Usneude 5 Tusyduanseminedsunawisnzenandnsineuasigunaurisanigetsiniite
nsdunsiuamsdeunarnisiesfunisidssiuginsluduiifsriundivaniuld, 4o 7 Ussneude 5 Tunnumnassewing
Suawisvoraninslnsuasisuiauiessussussrsuiuiensiunsiunddeunasnsliosiunindssfugnsludou
ARefumBRvnGuld, 9o 7 Uszneute 5 lueydygssvisisunawisveraninsineuasiguiauisanitusgiadeio
miﬁumilﬁumﬁ%@uLLazﬂWs{]aafTumsnfim%’wgmﬂumuViLﬁ&nﬁum@lﬁmmﬁulﬁ, OECD (2019) Model Tax Convention

on Income and on Capital 2017. Paris: OECD Publishing. <https://doi.org/10.1787/g2¢972ee-en.> Article 7, 5.
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economic activities) ne#lidndudesUsngdmmnmeninnsedaniulsznaunisanaslusgiuy
Sgianandoulifigainizineludanmeaniniugsianingn sgianandaliiodusgunaiule

£%
v v Y

aundnnsdaiuagseninsssmalaguunddduianiuwuuaniy dauguszneunisi

Lidesdun@liunsguu anlimuduiusidursugiatuigaenategrlitudAyainnisnsy

aanariluwnaanidsvesianssumaasugiadaignAvsedlduinisey felindnnisni8sening
UssinamuuianuLasnaninaannafuignlesiugainisiiemianienn (physical nexus)

)

Jgnueshainenulddusssulunsdanun® wagldanunsodnldiiedaassilssenineg

aa o

#1149 9 laegramunzan wsglisesiugduuunsusenaugsiandviatutagiu®
2. YN snaunann185enineussmeauesianI1suuen@ (tax avoidance)
a v s o 14 d" 24 14 1 a a &(
nszualanAdnunilinisindeudrenisAuazyuseniteUsemaniasuiniy
Useneufiunmsildeundasegsdunduveamaluladidvialdnatedumamiianid Ay asalady
wndeuiliadon1snaunannBikiusntmvigenso i unmBludnuasinseugiu
MBuazadeudevisemeleumls (base erosion and profit shifting) 91nS§AdnsEa1¥gsly

N

[y

a N o oA ™ A va 5 = ] = Y
Qi@/mmizmwmﬂ%ﬂ%i@luuﬂﬁizﬂ’lw L‘W'P]iﬁﬂﬁ]ﬂ']iilmaﬂLa&]ﬂqwﬁiaLaﬂﬂqwiﬂﬂiqmiua@aju

A8 H1UNTIUEUNBLUFULUUAN 97 Baulazaenndasiungvunen1Buassging1te us
a

no).

[y

Aflanwaziunsmaunanmefiseusulails (unacceptable tax avoidance) Jgywnswauman

=

ﬂ’]‘HLﬁu{jz’,yM’lé’IﬂLamﬁﬁﬂi’lﬂﬁ@@jLLﬁﬁéﬂLLﬁiﬁauﬁIaﬂfwLﬂéiEJIJL“?J”IEjQQLﬁi‘wjﬁﬁlaﬁﬁaﬁ]’mﬂimm
lanATnliasAULANAIIYRINYYINENITRINTVD AT UTENA WiTuIN1TYasNALlLLAE
Aivauaritmavigshsguuuulnmififstuamimuinisfinanliilitetonndoufidesiue
m'amswawﬁﬂm@igwiwﬂizmmaaﬁam?ﬁmm&ﬁuqﬁu Fsmaiadeutoiunudn

[
a v

wmealpganfeladeiindenilidedonisnaunanmdlugarsugianiviatilddmansenusie

selanazauansalunisuiatuvesusiazUszialunainlanagelidodfny Asutlyn
= =~ ' a % az A & = 1% =~

n1svaunanngseninalssimeavesianistiufddedunislulgmauulovisniBuas

nstsduldngrunenBnvinmeanwinnsgeng o Milanaewdauilusouanissy lnganie

¥ @ Guglielmo Maisto (ed.) New Trends in the Definition of Permanent Establishment. (Amsterdam:

IBFD, 2019)

2 gy msdmueneleuilivinzaussninauisvlueieviossninsyanafifianuduiusiy (transfer pricing
arrangement) msliussleviianeydnyannideulasiiveu (treaty abuse/treaty shopping) nstiusgleviannudninausii
LmrwmL‘ﬁaa%mw%ﬁﬂwmﬂuﬁmm@maaﬁf\mswmmwﬁaﬁLﬁﬂ%u (hybrid mismatch arrangement) n1sdasausemiilaidl
AanssumaATyia (U3EmATuAlden (shell company), U3tMnszas (paper company)) lufgiidafiua8lusasiiia

Lidaiunmsay vielraniuselosiiun@duiuuin
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Tugnmesseiuudasginnuunmlaniiselaiazanudsfifianasduilowaining s
LWisegRakaziIngfladn-19 Audazsgasnfeundguazsulieduingininanneladaded
waneinaiy Aelinangusemelsasimaninaeikasiuiuvianufgfiunguunen1¥e1nsinide
ForinliusenduniaunsaliussloniinenaunanndlatuaunisiazdegniteUntosing
PaNA

3. Jywnanesmsmun@idude (harmful tax practices)

lugALAsugiandva sgerarimuauleungveaslsenandsasunsliduasinuinalulad
suwdsmsiianiusslovisunisungsiandviariilionadinnnsnisgelasiunagens 4 eanun
e InguauesnisnetaluinasminBlagasefidaasunisiduasiauimalulad uaz
N135Us8N0UgINARaTa wu nMsandngluiugsiadimvune wiensiidnsuselosinians
o Y o oo = U fa av i1a ] A < &
frun1skinsngauntatyavsensndauinliiisusns (patent box) lwrgiursnsnisnenadu

A A a % | a1 YY aw aAa 1A .
1nsnsouridwasulagden Wy n1laveslrnsusenaiuaden (shell companies) 1589
Altarenenide 1nsnseniuniinsseng sasnisenyiunglgsialuwniasugiamiay
n1sfimuAsIATloua Nl A1sneuteniedlmil Nl n1seenuInsnisyslaniung
(tax incentive) v3on1shianSUsElevUAUNY (preferential tax regime) ¥045gs19 9 lag
wanarunszuIunIsATIMsenseennguuefitieadesudideutiolnduuinsnisiiveusae

) ' @ A= 1Y) fala u a ' Y a ]

ngmungludiies agnalsifmnuinsniswartilundninaeiilisnvaziUadedditinnisnseu
srumsuazarsloumlsaunsenunegundvesssdu undninaeifaswanssnuaiung
a Ao a a o o a4 % | v a ] 1Y) sala o
Rulpenlifiganizifemisasugiaiusgiineitesedawiase wislunaninaeinianvoue
Tadaunsdnassmsneinsausssugfegndliviunegan  unsnismatiue1agnueainduy

A o Y a 7 Na & [y oA A ) a =] Vo1
wnsnsiviiiAensudsiununendududesgaunaziolunsindeunalneainle

5. wuanenIsAualvidausasnannasigiuaBivaui lwlgyninidenns
58UIUsEINA

'
aa v

anndgvesnisiniiundenssenitasemaniintulugarsugiaRdvaniui

D

Y

nanlvuartsdulumde 4. MlmAsuszifuIvannsIaAunIBoInsaamun g ludaatu

q
(%
v 1Y

(traditional tax rules) luusznenng 9 Tnglanznsiniungainfansiunaduiianvey

=)

“ 9 Elly Van de Verde and Francesco Cannas, Harmful Tax Practices within the EU: Definition,

Identification and Recommendations, Publication for the subcommittee on Tax Matters, Policy Department for

Economic, Scientific and Quality of Life Policies, (Luxembourg: European Parliament, 2021.)
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aaly wagldannsasessuanmnadeuiiuasunlasiogsdunau (disruptive environment)
lugpasugiandvialaegruninzay  Aelusguiaveslssinenne 9 Anseuinfelaymiuas
AUTIINBAINEN TN IUMRUAUTEDULas naninasis U Bienn lulauinigens
senneUsemawiail mauvan fie duwivnsmsivuaurianulasvaninasiungsukuln
‘:4' o § v 19 ~ ! A ve & =~ '
NagyilianansaunteymnsszninsUssmamandlaguianiol

WNNINTUNNNEUR NI UE 905U lnevessy™ wuladinsuiausuuInig

'
a

fannsoianuuliiiefinsanfuuimenislisiueesulasvesdslunsiafiunsiie
AnuaUiaatulaznaninadisunSludurdanisdulgmnisiiuaigseninsszmelu
yALAsugRaRaTalFaBLLINg Teduumagaladunianelduunfnuuudaion (realist
fiie nsldumsn1sthendien (unilateral approach) Ssagiilisganunsalisiuivesulnvesmm
Tunsivuavdninaeiveuvianiusing q MAsteaiunSsenindsemamuiisgnudeanisls
Tagldgrunsedulnevessginunidediannein (absolute tax sovereignty) agldnalnnis

panuannuslagyeuMenguuieessslndlundassy nenldgnunsnussainigau™

2 & 4w oo 2 Coa A w < o v o
wAnnefugeedulnglilvwufnfniem uwalin1sidsuudaslumunianailedennassiuunuinaes

uitardspuilifendos WU UL Westphalian State Feifinuudynnianissudl 17 faweshigiedoudisnnaosdlneus
Wesifeanglunsuwaumegiimansvesmuiaraiunsamvuaulevismenuies lnginnsaudausslevivemaiiioswes
puduman (@ Leo Gross (1948). “The Peace of Westphalia,” 42 American Journal of International Law 1, 20-41; David
Armstrong, “The Evolution of International Society” in Baylis, J., Smith, S. & Owens, P. (eds) The Globalisation of
World Politics: An Introduction to International Relations. (Oxford: Oxford University Press, 2010: Chapter 2.) 9150
YLLBILUY Intermediary State Tugelmifiuorigunaosulnsvessgiuliaunsofosuusesdusznoumeluld usazdosh
fildulddetuighamelusarnmeuenimumnduiiadelunsiasanauglufunaysslenivesyi (inge Kaul, “Blending
External and Domestic Policy Demands - The Rise of the Intermediary State,” in Inge Kaul & Pedro Conceicao (eds)
The New Public Finance: Responding to Global Challenges. (New York: OUP, 2006: 73), P 77-78))

2 LUIAAULUY realist L‘UU'VETHJ;]WL‘U@?Wiﬁmuﬂuﬂﬂa?ﬁﬂﬂaﬂ?ﬁ (state-centric) Wﬂuuﬂﬁﬁ]uﬂmL‘UE]'J’]?%LLG]@“’?%VI%J
Eﬁm%%‘dimaaauLﬂu@uuwmwwafmﬂiumm'ﬂ(ﬂﬂaaiumﬂ'ijn;auvwaLLaNmNanqumumu LLaumam@ummﬂaﬁﬂma
Fududsdnians Fuuddiifssunioosinamilesglafivsaunuiginanld (9 Thucydides, The Peloponnesian War:
A New Translation by Martin Hammond, Rhodes, P.J. (ed). (Oxford: Oxford University Press, 2009); Thomas Hobbes,
Leviathan, Edited by Gaskin, J.C.A. Oxford World’s Classics. London, (Oxford University Press, 2008); Chris Brown, Terry
Nardin & Nicholas Rengger, International Relations in Political Thought: Texts from the Ancient Greeks to the
First World War. (Cambridge: Cambridge University Press, 2002), p.34-61, 335-341))

24 O o 1 a @ v = ' = a a Y = @Y o o
LLJJ'J’]EJW[ﬂ'ﬁﬂ'ﬁﬂi%'ﬂ’]lihEJLﬂEJ'J‘LI?N'iiQLuﬂ'ﬁLLﬂfji}J)W?ﬂ’]Ui%W??ﬂﬂiZLVIﬂ‘DSJJUi%ﬁVIﬁﬂ’]WIUiZWUWUG LANNYBINNG

vnuszmauiy sglumesfiRdendulUliliinnsarlissuunditudninasiuasuunuitaniudeatusiomn fadumn
fisnSfesegmelstafuresngruenmlutssmennnimissmea feuasdosu foRnumannamifuansiiu fufuls
Wlvoneadalymandssnialsanald Tnemzegdimsifiunddou venanidensenuiundnanudunansdiuni
dmaonisinaulavesidendinzamuiila dafumnyndssmadentiunsmsihedesendullildirannsnata

anudunanslufiivesnifennsseninalsewmaldagaunas
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TuvagiuumanladnduniwesnisiansiutgmanSseninasemanelfuunaaide
9AuAR (idealist)” fife N137sFaazd1u1esUlngvesszsnun® (absence of tax sovereignty)
Fauaitoysanmstmuandninamifeiiyndssmeldsutuimmauuuduensy (unification
approach) Tunsudlalymadonssewinssanasiuiu Inedadomhenuidossinsnd
giulanuitolivedundninaridandnludnunzveinislisrunaniesgiuesdnsniesy
(supranationalism)” aghdlsffuenmiioninuumisiigalisisaosinuiuds Tummeguiss
fnsiaueuuImedu q fersanmsatdisuidammandennsseninsUszmaldwaziduuudn
flegszninsansuuimssananlasUssmaiiisadeswonanvionseusunvesulnefundas
mqei’ml,l,ﬁilajﬁqﬁ’uqmL?isJé’mwa%ﬂlm89%14511@1&@8%14@& (erosion of tax sovereignty) vt
wmsfanansinegluguuuuvesmsfisgeennsaniussiuiieussatennadlumsimuavie
ysanmandninasisniulaefiinsiilsdsaussloviuandasuiuszulunsesan dems
19591A9NE81908 UFURUUVRIMUIMINTY TN SUanna iUk uuraieiie laidnae
LﬂugﬂLL‘UUWQJmﬁ (bilateral approach) M%EJL‘TJ%JEULLUUWWmﬁ (multilateral approach)

? wnfadgaunivieddniuludndedn Wilsonianism WukwiAafignueiiinseuavesdiniiaiien vieillul

A.A. 1918 Uszsunsud Wilson léfﬁﬁLaualfl'EJ'Jﬁ’ULLu’;ﬁﬁﬁiumgﬂmGﬂaﬂL‘m (9 Woodrow Wilson, “President Woodrow
Wilson’s Fourteen Points, The Avalon Project,” [online] Available from : http://avalon.law.yale.edu/20th_century/
wilson14.asp [11 December 2022] warluzasvasnsiieds League of Nations sewrinsasasnulanaied 1 uas 2 failuwafn
Begauafilinnguiliindesivnudeuduiilugetounisnaumndimuisnudeures Kant 301 Perpetual Peace ui
A.A. 1795 (Immanuel Kant, Perpetual Peace: A Philosophical Essay. Translated by Mary Campbell Smith, (London:
Allen & Unwin, 1903)

% Sawyer uugtuwmemsysansfunSlugluuureansindesdnsnislaniy egnlsirlutoiauenes
Sawyer tulusseiSudumsiiansnamiosglunndfvemaninasindenssewitsssmadudosidululsfume iR
faifu Sawyer Suiaueuuglsiosinsmlantiwnsunaiisnialuszozduduriou TavasouaquuamsdavhiaruunsenToudmin
(advance pricing agreement) LLazmiﬁ’mﬁﬂﬁamau%’awﬁaﬁﬁwar}dﬂﬁué’swﬁﬂ (binding advance ruling) flaufiazveny
wasnIeenisiiundannfiosdnsdenanldizusiunislusseenilnds (Adran J. Sawyer, Developing a World Tax
Organisation: The Way Forward. (UK: Fiscal Publications, 2009.)
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szilgunElanivid (New World Tax Order)

wmamsuiladagmandsswinssena A nsaaydevseaargnvesulneduns

(The Solution Options): (Absence of Tax Sovereignty)
wuutengy (Unification Approach) magnnseusuvesUlnedunig
wWUUNYAIA (Multilateral Approach) (Erosion of Tax Sovereignty)
WUUNINIA (Bilateral Approach) msfignaedUlnefinunsiunis
WUUHNBLAYY (Unilateral Approach) (Absolute Tax Sovereignty)

seilsundlanaaiy (Traditional World Tax Order)

UHUATN 3. U NmuaUviae uuas vaninasin un@iieunlvlaywinigeins
SENINUTLUNA

v o a ° ~ ~ A W ) & '
aatiulunamguinisnuaszilsun@laniniiiviaausasnaninamiuansigdluain
suifgunmdlannufutugevanansavilasvansuuinig egrslshadlefasananmidyiieaiu
MBsmIUsenalugarsygiandvianiintuasdunslfuiudmuintymsnanliaiunse
unlularunasMsEhedgILRie AT LAfDIOIREANUTINEDTEWINIUTEMARNS 9 lan
Usznaume lngmnenguussinanilanune taaiuiam st anvingsiaadviaive ysannis
nannauauNBuNTAUls N U mnIewas 80 vassgmilansaunnadltvaninaeiiediu

P | v Ao | ° o ) = a Yo a I P ~
WA wAnduiisgusdiudnuuiosay 20 Sanadaniagldaiunsesulnennuiniiunid Ineeen
waninauaidnnunBlegliddsdsganiziieamamsugianmunzay (economic allegiance)
= NA & U 1w oA S a ~ A v Y a ~
wsoeanuInNININENlududossdu wavidaden1svaunanadvesusentiud Jayminie
anssgninUszmamaiiazdinsegdell Ineusendiueineaiau FULUUNMTNUNUANE
sgriUssinaiansougumBuazaneloumlslunguussimadutpemaiiu daudloUsene
719 9 Mlanasentnfennuvinmeintulugaesyghanda lulfvesdymaigeinssening
Usemenan TumslfuRlsinanuneigusiuiunazenseiuanuduiomanuauianiu

] Ly

U 3 dl U 1 di( ¥ U
wagvaninaeiioun ludaymdsnanitugseauaina (global level) feyutaIuIngNITwily
JgymindmustulasUsemelaiiesUszmaien (unilateral approach) geuliannsaunlodgm
= i L A ve & o & o= v oo a Y} = 4 K
AMENsIErIUssmavEnlng15a daudiesinisufsuuasdnssidouni@lanlmainilan

HUNTEUIUMTYITUINTAUNELUSEAUAING (global tax harmonisation) lagltaduInTg
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N33 UTENINNUTENARIY 9 (intergovernmentalism) e munsziisunidlanlmigou
szannsauiltymandennsseninUssmenazilulseleosinasgnndieniieadeas (win-win
o & A " X o @ v o 1 = & v
approach) ¢ail en1suilulavmaiidnludesefenisysanniseund Yssiiuides
fiansanseRNAouwInensysannsiunnggdssifeunglanlnifungauasduegals

The Extreme: Idealist Paradigm
Supranationalism; Centralisation

(full integration) Strongest

A The Variant - Golden Mean?: Intergovernmentalism
c
L Harmonisation Degree: Standardisation; Compatibility;
S
‘Ep Coordination; Cooperation; Convergence
—+— 1
= (MsysannIsUianIMas nanNnasiaINan 11N e 195 281)
S
S - >
N

Horizontal Integration

\J

Weakest

The Extreme: Realist Paradigm

State-Centric; Exclusive national
(no integration) Format: Hard Law v Soft Law

WAL 4. UuINNNITYTAIMTUaD A aninaIn 1N 195z TeunITlaninad

LﬁlaﬁﬂimLLu’JﬁﬂLﬁ'EJ’JﬁJ‘lJmﬁUUﬁmﬂmiﬁmmﬁ (tax integration/harmonisation) Wu11
ﬁQJLauaLmeqmigimwmiﬂﬁamuuawé’ﬂmmem“l”iwmaLmea 19

(1) Faria (1995) louwusuuamnanisysaniseuniluassssiv (degree) fia sediu
P89 “NSUTTEIUNUAIUNE (tax coordination)” GﬁqLﬁuﬂizmumﬂu%’jumauﬁauﬁ%ﬁq
FLAVUDY “msysmmié{mm@ (tax harmonisation)” Ingonauengeslamdunisuszauau

thetAen (unilateral tax coodination) Wiion1svmilaUszausu (cooperative tax coordination)’”

“ Angelo G.A. Faria, “Tax Coordination and Harmonisation,” in Parthasarathi Shome (ed) Tax Policy

Handbook, (Washington: IMF, 1995), p.229. Pistone fildutssziuduvasnsysannisiunidesndu 2 Yssuamdesadne
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(2) Cano (1996) lauusuwinienisysannisaunslugessediuadnenu Faria us
uprimsysanmsiuaSannsauidldifuseiuiitednd “aruduniaden (uniformity)”
Tnesging q Wndninasiferiudasintuluduneugaiinevesnisysanmadiun® fused
il “auaonndes (compatibility)” Tag3geng 9 Tvdninasifidenndesfudaziiatuly
Funoutisiuresnisysannisiiung®

(3) James (2000) #utauuamemsysanmsdumBosnifunans sefu faussesudui
“l4ifin13y3a01n13 (no harmononisation)” lUaufistuneugavineveansysanmsiiil “vdninast
fifusnnsguieaiu (standardisation)” Tnsreufsiunouaainefienaissiuresnisysannis
AUM VAN FULUY WU NTYIUINTANUNTEUIUTZLAN (partial harmonisation) N15YSANNTS

§1UN1E (tax base harmonisation)”

(4) Velayos wazaguz (2008) leuuawwimanisysannmsaumdeenidu 5 szau leun
1. Uil “mstmuesnasgiuienty (standardisation)” feldusyfunisysannisiieglu
szAvaean lagUsemenna q ysannisiivannasiandweiiunieldaniunisaliieniu wu
nsdlvesnseanannaTTINusEAugTinAvesmnInannmelsUFeensuioen 2. sEAuRE
“A11uaanAaasil (compatibility)” 5@Lﬂwﬁ&umuﬁﬁizﬁumiyimmwﬁ"wﬂd’mfﬁﬁmu@
wassudeiy wilaevhlusiududesdiLumeuiuseninessmaing 9 wlelisene
g o WSuwumstvuandninaeinigluvesmuliaenadesty Wendndewanssnuiions
AnaInANULANAIBIaNINaTnIuNE wikidndudesimuandninasinnesiusznauln
wiloudusiomn (gu ddwes annmglsuhdensysannanSyadi (EU Directive on
VAT Harmonisation) 3. s¢Aufifl “msuszausu (coordination)” Aarfiussdudunounis
ysanmsfieglusziunans Tasguuvumsysannislailiannsadmdilusssuaulditeingn
Folstoglusedvd 4. sduiill “musautle (cooperation)” Foiduseduillildtiulovievie

Faria uslvilenuuansieiulag Pistone mnuaveuaveInIsysannsimunsluiiiveanguinewisannmelsulaeuesin
A5YsANNSFLATE (harmonisation) uBeswaamseaninasnismslussiuanamelsuilidsduiuigandnynuseme
Tuvaugfinsussanuanudiiun® (coordination) iuniseeninnsnisndluseduizandn (Pasquale Pistone,“Steering the
Development of Direct Taxes towards a Fair Mix of Positive and Negative Integration,” in Michael Lang et al (eds)
Horizontal Tax Coordination. (Amsterdam: IBFD, 2012.)

#  Cano, G.J. (1996), Armonizacion tributaria del Mercosur. Buenos Aires: Instituto Universitario de Finanzas
Publicas Argentinas, cited in Fernando Velayos, Alberto Barreix & Luiz Villela, “Regional Integration and Tax Harmonisation:
Issues and Recent Experiences” in Vito Tanzi, Alberto Barreix & Luiz Villela, (eds) Taxation and Latin American
Integration. (Washington D.C.: Inter-American Development Bank, 2008), p.82.

29

Simon James (2000) “Can We Harmonise Our Views on European Tax Harmonisation?” 54 Bulletin for

International Fiscal Documentation 263, 263-269.
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[ L [ a1 LY s 14 ! A ! LY [ [d
vaninaEilunsIaiuA Bty uwilenuanadunislvirnugismdesenineiu lidasdu
Auuilaludnwzs oUW vison1sinaUselevusauiu 5. sEAUNE “UuImneiussauiu
(convergence)” o WusgAun1syININITUsas Sgsnshaseifmuauleuewasmantnoel
wadngldldtinedusanienisidlosiasysannmaninaeisiuiy ieauwasslasunansemuan
Tadanneueniiadneiu wu nszualanAiny wsenaduannswiatusuasegia vilises
Avuaulguighasnaninaudaenas 3uilinaveanismuuauleuigwasnaninumve s

1 v & a a v 30
wingsg lululuiirmafeadiu

muAteildrmuasedutunisysannis (degree) ioUsslovilunsiinsgvinanis
AnwmauuuIaYes Velayos wazany iesnidleSsuifisuiuwumduudieiduinms
flaziBuauazannsnoduieunngnisaifiintulugaing q veamsysannisdund s
Tugriasugianaviatiagiuiiiinsysanmssnundifieudtapmadensssninssemasides
wniaunsveunaluladidvaléfifian uennszdudunisysannisdlunisiiansan

a1 S

fiAn1seen1sysannsaundgseioundlantmidndunizdediinsmeianuwnndiswes

sUkuUvaATellaflyiion15ysauIn1s (format) vewudaznIdlAn®IslY Fagunuuveens

ysanmsuriaauwasvaninaeisun#luaidetlagilunnefsfduiusseninaesedle

Yy 1 A A MY @ aa Y

aosguuuy laun in3estlaluguuuuves “lduds” (hard law approach) Nduaxni NNV
= v o 4 A M. " < a4 A

wardlanmdsdu uaziaIesileluguiuuves “liun” (soft law approach) MduiATesilents
v M va o 1l v v = M vy o [ v

ysannsnldladnanniunenguineuagliianmdadu aldladdnwaslunguingludiies

(law per se) walldnwagidunuiniansemuuzihndunisnisanuniisauiiieides

* Fernando Velayos, Alberto Barreix & Luiz Villela, “Regional Integration and Tax Harmonisation: Issues

and Recent Experiences” in Vito Tanzi, Alberto Barreix & Luiz Villela, (eds) Taxation and Latin American Integration.
(Washington D.C.: Inter-American Development Bank, 2008), p.79-126.

*' Daniel Thurer (2000), “Soft Law,” in Red Bernhardt (ed) Encyclopedia of Public International Law 4,
452-54, Allison Christians (2012). ”How Nations Share.” Indiana Law Journal: Fall, 2012, Vol.87(4), 1407, 1410 & n.12.
@Lﬁm@m Allison Christians (2007). ”Hard Law, Soft Law, and International Taxation,” 25 Wisc. Int‘l L.J. 325; Christine
M. Chinkin (1989). "The Challenge of Soft Law: Development and Change in International Law,” 38 Int‘l & Comp.L.Q.
850; David M. Trubek, Patrick Cottrell, Mark Nance, ”Soft Law, Hard Law, and European Integration,” in Grainne De
Burca & Joanne Scott (eds.) Law and New Governance in the EU and the US. Oxford: Hart, 2006. agslsAfivadunn
Tiinnguansuseufliliaruddyfuumdsiuesngungluguuuuediiuam Wy Klabbers Idfsdadanaieaiuunum
vounFosdloflilitnanniumengunevioisnsldliusilifdeunnmasenislaananeitliingrane (non-law) fedu
nsutalsziannguaneiduluy Hard Law uag Soft Law 3dlifiusglowiusisznisle mnevheiigaudananfitaduldngvane
fasosfinnsonegiindingmneiinagnitusazanwiady (hard law) faunsousulifunsdidiintuaimdold an Klab-
bers (1996). "The Redundancy of Soft Law,” 65 Nordic J. Int‘l L. 167; Kal Raustiala (2005). ”Form and Substance in
International Agreements,” 99 Am.J.Int‘ L. 581.)
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Fanslasesdioluguuuulivaudionsysannsiunngiitedvatedsens nanafie nisly
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a wa
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U A
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6. 8AUSIYNANISANE

6.1. firmen1silasundasgssilounidlanival
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- 1 v & a <, ' o W =
ana (global level) tialinsdatiunmdoinsilulusgraumnzauazsessuiulymaigeoins
! A a £ (% Ao A1 v I | d‘ Y 1 A !

seIaUsEmAiAndY addelllauugauiinsudsuwlaseanlaluaestiaa fs 4181
nouviazinlAsIN1s OECD BEPS Tul A.A. 2013 (Pre-OECD BEPS) hagd 381 189asaIniiin
N1535RALEULATINTS OECD BEPS uda (Post-OECD BEPS) viatinssinaulasiuduvesussine
nau G20 waz OECD 315ulAsan15 BEPS 1wl a.e. 2013 feaidugaudsud g lulseifamans
~ = a ~ =~ S a a1 v v & =
vasszdoundlan lngidewainssidoundlanawduigatduniseiledagvinisdaiung
ddausznineigiuieguazSgunaduliiiaussimaissagddeuvesianistiud u
seifvuniBlanindngaiunisudlelyminisvaunanadvesianistiusd waznisesn
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dlofinsanuuimavessifounSlanidslutie Pre-OECD BEPS wémuinsuideu
a@lanpugadunistianuddgiulgmaiBoinsseninussmaluifvesnsianuae
srdouszmieigunasiulfuasigiufegdundn Tnpasfiuldhdusindsasasulanadsi 1
fiuseinesng 9 L'%'mﬁmuﬂé’mwm@ﬁ@q%u Feammaunidefifumazanudniuiidom
lszunaliiisaneneswdneveslssianatasaulan wazluvsazifdiuiszsiadg o

ABwAuNBRUle81993993 TnevanaUszineeanngunaifilioIunassiniun1BRulena
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[ 1 v a

lugnugsgunaiiulivassgiuied AmudonauIn1AINITANUENVEIEAINWUIAATET
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! @A a Y <3 N3 v = o Aa o o [ =) ! & o X
seninaUsemanfAaiinnsdaiunBgdeutulagssnddiunadanuaiguinnimiesgiull
(juridical double taxation) d@wwalwszilsunilanluszuzusntisjatunisoanndninaaiite
Jostunazadndymnisiaiunddousswinssgiuiioguassyunasiulailuman lnsazimula

el Y
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v a a

INN5NBIANTIENINUTEWAATewislugaldl 919 dutiuinyd ssRnsandseays (UN)

'
v @

swisesdnisausiiomaaswsiiaglsy (OFEQ) viefiiinfusisuniifeasdmsiiierusuile
LagimuInTIaAsegia (OECD) ldeandunuusydyanmddeusenunifietivatiuayuy
n1sRsaheudyansdeulusliuuniniAvesUsemaniig < %ﬂiuqﬂﬁﬂmasa%ﬁaﬁmﬁw
oudnanSfeudlisuniuionanussimaiie 9 dennfinnsaudifaynuindeudayn,
METoUANTUSEIINUTEINARNS 9 Tughanaiiannnii 3,000 atiu ﬁgﬂﬁLLﬁsﬁ@Lﬁﬁ]ﬁ\i‘Uﬁﬂa’h
nEnnuinSsninsUssnaiioenuiluszezdlaenguiesnsiidnulussduussna sefu
23inA warszaulanldnaianisuilodymniBeinsseninasemeduuennioaniam
nMsdafiunSedoutie uisuiusumanilsfumnuaulaudiution wu mnfinnsandoun
AN Viﬂsmgaeﬂum‘gé’zyﬁwn@%’auswdwﬂismmm 7 saudslusuLUUveI YRy B
10989ANIIENINUsTmATIdAuAe OECD Model wag UN Model floanunlugas Pre-OECD
BEPS Aaznuindeundilngzieidesiunisviandden fifissunsdounduiudiuos
wihiufsjadansfutlgmauluifvesniBensseninsUseme uananimnfinrsauuamis
mssenUvanuvEevdninaiiiotosfumsvauninmBonsidusUuuuresnninisiliiie
Uasiunisuaunann® (General Anti-Avoidance Rule: GAAR) vizeumsnsamziiietesiiy
NSAUNENAE (Specific Anti-Avoidance Rule: SAAR) Feenundunisiamz Anuiuuamig
fandmusingeguaiiedlunnguiiegiaviiiy ldusngilédunruaulavioldsuan
sadlevnUszmnening q ilanegieaseddluiniausdeddle

0¢1lsAR TedunnitlutisUaevesya Pre-OECD BEPS léUsnginGuiinssuaiils
aruaulanuamsnisesnvidninamifietiostunisnaundnnidinndu neanizudsainiia
Ingenisainentsiulud e, 2008 AnsenunesuvesUsemanie q Usznaufutlymen
Lilusslavesdoyanienisduvesianistumfnavans dwalinguuszina G20 uay OECD

'
o w |

Tanudrayiusesmsuaridudirlunisudlelayuinisnaunanandvesianistduei i

b Y

? ghegdlusydugiinna Wy 1A3in15989ngauaTI8UTIN (Code of Conduct Group) uvsanamelsysening

U aa. 1998 84U aa. 2013 Mifednundgmuaziuimanisudledgmifesiunisudsiuiuni8nlidusssy (Harmful Tax
Competition) visen1sesnunuufiRnisveselsulunsdanisiulymnmsvaunana1dlul a.a. 2012 (Action Plan against Tax
Fraud and Tax Evasion and Recommendation on Tax Havens and on Aggressive Tax Planning) fagslusziulszine

Wy N15eRNNYMANE Foreign Account Tax Compliance Act maﬂUisL%ﬁﬁM%ﬁaLu?ﬂﬂu Y a.e. 2010 %ﬁﬁé’ﬂwmxlﬂuﬂgwma
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lnglud A.f. 2009 AUssYn G20 laliaudiAgdunisunlatdyninisvauninnidves
Aan1stuRlugliuureInIsaiUian ke nannasiieaseaulusdavestoyanis
(transparency) 393n#14 Global Forum on Transparency and Exchange of Information for Tax
Purposes (Global Forum) #a.lunfilanigass OECD Yuiiatduniinnusiuiiossninsssina
Mjaiauuiaauwasnaninaeiludifnng s deulul a.a. 2012 OECD lepansienudym
UM InaunanagseninsseinanandennuliaennaosiureingnunenisusazUszine
1509 Hybrid Mismatch Arrangement > uaslufieuiiguieu 2012 fihngu G20 lnise
a [ o & 4 1 = 1 o .
Weatuanudndulunsneulsdymnisnieugiunisuagnisaneleunls (Base Erosion and
Profit Shirting: BEPS) s@su3tminuw@lunisuszyuidingln Jslaruuali OECD sneaulin
szaum nounefudymeaingn 1wl a.e. 2013 OECD dldimeunssieauisos Addressing
Base Erosion and Profit Shifting” fiagu¥ayvuasfmuaiaununsaiiun1sdniunulius
dl L ! ! 5 dil a U U 6
nstaunlulgymdinaisiely Mellnszuan1sufsuuasysannisuiianiuuasuaninae
AunBeninaUsemalugislaiven Pre-OECD BEPS ihlugmswaunssideuni@lanig

o w

U9 Post-OECD BEPS agailiudnAsy

Post-OECD BEPS

Waarsanuwumiwasseidouni@laniudluyiten Post-OECD BEPS HiUAsuAfil
NMINULNTTIBULEDY Addressing Base Erosion and Profit Shifting Tud a.a. 2013 Nedu

meluiidusnasmsiheieriiinguszasdlunistosiunsudnidssmSesynnasssunuasiiynnavesanigeiniiivh
anTsmIMaiussrhessnamuwnAnuasinnslumsiniunSauminunaaiuldvialan egdlsiruingrnsadui
ssidungmneaelussinisimuslaandunmsnmsivlussssmaisitunidudnvusiidunsaheldviemislitu
gyt fvihiifesnenudeyamsiaivesgniivnanis sensuassmnsuesanigs lsvnandumsiiulevdorives
Soyvnanisn yelaliviiRemungunedngn waszduiidedyTvemmanisn Tuaatunisfudy AoIQnIinAe a
Adnelusmsfesas 30 suaasﬁslﬁv%wmﬁﬁLménﬁmmﬂm%’gﬂ v’?ﬁlﬁalﬂungﬂnmam&f{,u ansgn Jsluanunsadeduantunis
Guiideglusgislssmalidetoyametfvesniansys Wunansgn 1laenss feduidioliussgingussasdvosngmne
fnan ansgr Jaesanheuanasiuusameduluguuuutes Interim Government Agreement (IGA) titeslsiiinng
LLaﬂL‘Uf?iauﬁagawwﬂ’m%a&QLﬁsz@Imstaag”lugmwumaammmﬂaﬁiﬁwwumiﬁ%g@ﬁmtywmm%gaLLasiwmu%aﬁarﬁm
szuudnlulifdneien (non-reciprocal) (Model1B) #3eanign anasazuandeyalvisnamauunudiy (reciprocal) (Model1A)
M%‘amaasﬂugﬂLL‘UUsummmmﬂmﬁ?’i%’gﬁjé’mwmnaaaaﬂﬂgwmmﬁaaummu,azﬂ‘z’?ﬁﬂﬁamﬁuﬂm‘éummzLwﬂﬁﬁuﬁagﬂu
Szadyaduisenusoansss lnenswussuudalusii (Model2)

* OECD (2012), “Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues,” [online] Available
from: https://www.oecd.org/tax/exchange-of-tax-information/hybrids_eng final_october2012.pdf [8 November 2022]

*OECD (2013), “Addressing Base Erosion and Profit Shifting,” [online] Available from : https://doi.
org/10.1787/9789264192744-en [7 November 2022].
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2016 warUsngn13ed The Paradise Papers Tul a.f. 2017
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Abstract

This documentary research examines the state of legal problems that may arise
from disputes before Thai courts regarding the legal parenthood of a child born out of

surrogacy in cases with foreign elements.

The findings reveal that Thai substantive law clearly states that lawful husband
and wife intending to have a child shall be the legal parents of the child born out of
surrogacy, whereas the application of the Conflict-of-Laws Rules Act, B.E. 2481 may lead
to the application of foreign substantive law denying legal parenthood of the intending
parents even in cases which the surrogacy is lawful under Thai law. To alleviate such
effects, this study suggests the use of various mechanisms of Conflict-of-Laws Rules, such
as renvoi, or international public order exception to limit the effects of the application
of such foreign law in Thai courts. Moreover, the Conflict-of-Laws Rules should be
amended to contain specific provisions for the issues of legal parenthood of children

born out of surrogacy.

Keywords: Conflict of Laws, Surrogacy, Private International Law
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®  General Affairs and Policy, A study of legal parentage and the issues arising from international
surrogacy arrangement (Hague Conference on Private International Law, 2014), p. 8-11.

’ South Australia’s Surrogacy Act 2019 Part 2-8 “The presumptions and other rules as to the parentage
of a child under the Family Relationships Act 1975 continue to apply to a child born as a result of a surrogacy
arrangement until such time as the Court makes an order or orders as to parentage of the child under Part 4.” [online]
Available from: https://www.legislation.sa.gov.au/__legislation/\z/c/a/surrogacy%20act%202019/current/2019.31.auth.

pdf [10 July 2022]
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' The Family Code of Russian Federation. Article 51-4. “Married persons who have given their consent in
written form to the artificial fertilization or to the implantation of the embryo, shall be written down in the Register
of Births if a child is born as a result of the application of these methods, as this child’s parents.

The married persons who have given their consent in written form to the implantation of an embryo
in another woman for bearing it, may be written down as the child’s parents only with the consent of the woman
who has given birth to the child (of the surrogate mother).” [online] Available from: https://www.refworld.org/do-
cid/5492cbf6d.html [10 July 2022]

" Section 297 of Children’s Act 2005. “Effect of surrogate motherhood agreement on status of child.

(1) The effect of a valid surrogate motherhood agreement is that—
(a) any child born of a surrogate mother in accordance with the agreement is for all purposes the
child of the commissioning parent or parents from the moment of the birth of the child concerned;

(b) the surrogate mother is obliged to hand the child over to the commissioning parent or parents
as soon as is reasonably possible after the birth;

() the surrogate mother or her husband, partner or relatives has no rights of parenthood or care of
the child; (...)” [online] Available from : https://www.gov.za/sites/default/files/gcis_document/201409/a38-053.pdf
[10 July 2022] ; wilpgnn @nasIu LavAue, “?ﬂn%msmLﬁaL?i"m@qmﬁLﬁmmﬂms&g’aﬂsiﬁm”, NIEsigAanssauiuay
A%ININIS 5, 1 (UA-N.N. 2565), A1 35.

' Article 123.-2 of Family Code of Ukraine. If an ovum conceived by the spouses is implanted to another
woman, the spouses shall be the parents of the child. [online] Available from:  https://www.refworld.org/cgi-bin/
texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=5d667af64 [10 July 2022]
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¥ The Surrogacy (Regulation) Act, 2021. 8. A child born out of surrogacy procedure, shall be deemed to
be a biological child of the intending couple or intending woman and the said child shall be entitled to all the rights
and privileges available to a natural child under any law for time being in force. [online] Available from : https://dhr.
gov.in/document/acts-circulars/surrogacy-regulation-act-2021 [10 July 2022]
' Embryonenschutzgesetz — EschG.
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(1) Mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe wird bestraft, wer
()
7. es unternimmt, bei einer Frau, welche bereit ist, ihr Kind nach der Geburt Dritten auf Dauer zu
Uberlassen (Ersatzmutter), eine kunstliche Befruchtung durchzufiihren oder auf sie einen menschlichen Embryo zu
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' BGH, Mar. 20, 2019 Docket No. XIl ZB 530/17 [online] Available from : https://juris.bundesgerichtshof.
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hat.” [online] Available from: https://www.gesetze-im-internet.de/bgb/ [10 July 2022]

" Einfuhrungsgesetz zum Burgerlichen Gesetzbuche (EGBGB) Artikel 19(1): Die Abstammung eines Kindes
unterliegt dem Recht des Staates, in dem das Kind seinen gewdhnlichen Aufenthalt hat. Sie kann im Verhéltnis zu
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" Art 62-1 Loi portant le Code de droit international privé. L’établissement et la contestation de paternité
ou de maternité d’une personne sont régis par le droit de UEtat dont elle a la nationalité au moment de la naissance
de Uenfant ou, si cet établissement résulte d’un acte volontaire, au moment de cet acte. [online] Available from:
http://www.ejustice just.fgov.be/eli/0i/2004/07/16/2004009511/justel [14 July 2022]

»  Article 311-14 Code Civil. La filiation est régie par la loi personnelle de la mére au jour de la naissance
de Uenfant ; si la mére n’est pas connue, par la loi personnelle de Uenfant. [online] Available from: https://www.
legifrance.gouv.fr/codes/texte c/LEGITEXT000006070721/2023-02-22/ [14 July 2022]

* Article 59 Projet de Code de droit international privé, Si le présent code n’en dispose autrement, Uéta-
blissement et la contestation de la filiation sont régis par la loi de UEtat dont Uenfant a la nationalité, au jour de sa
naissance.

Cette loi s’applique au reglement des conflits de filiations.

Si, en raison d’une discrimination liée aux circonstances de sa naissance, cette loi refuse a Uenfant le
droit d’établir sa filiation, le droit francais est applicable, dés lors que les juridictions francaises sont compétentes en
vertu du présent code. [online] Available from: http://www.textes.justice.gouv.fr/art_pix/projet_code droit interna-

tional_prive.pdf [14 July 2022]
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" Article 68 Loi fédérale sur le droit international privé

1. L’établissement, la constatation et la contestation de la filiation sont régis par le droit de UEtat de
la résidence habituelle de Uenfant.

2. Toutefois, si aucun des parents n’est domicilié dans 'Etat de la résidence habituelle de Uenfant et
si les parents et Uenfant ont la nationalité d’un méme Etat, le droit de cet Etat est applicable.

Art. 69

1. Pour determiner le droit applicable a U’établissement, a la constatation ou a la contestation de la
filiation, on se fondera sur la date de la naissance.

2. Toutefois, en cas de constatation ou de contestation judiciaires de la filiation, on se fondera sur la
date de Uaction si un intérét prépondérant de Uenfant Uexige.

[online] Available from: https://www.fedlex.admin.ch/eli/fga/2018/2549/fr [14 July 2022]

* Art. 33- 1 Legge 31 maggio 1995, n. 218 Riforma del sistema italiano di diritto internazionale privato.
Lo stato di figlio e’ determinato dalla legge nazionale del figlio o, se piu’ favorevole, dalla legge dello Stato di cui
uno dei genitori e’ cittadino, al momento della nascita. [online] Available from: https://www.normattiva.it/uri-res/
N2Ls?urn:nir:stato:legge:1995-05-31;218lvig=2020-09-17 [14 July 2022]

# Artikel 19(1) Einfuhrungsgesetz zum Buirgerlichen Gesetzbuche (EGBGB) Die Abstammung eines Kindes
unterliegt dem Recht des Staates, in dem das Kind seinen gewdhnlichen Aufenthalt hat. Sie kann im Verhéltnis zu
jedem Elternteil auch nach dem Recht des Staates bestimmt werden, dem dieser Elternteil angehort. Ist die Mutter
verheiratet, so kann die Abstammung ferner nach dem Recht bestimmt werden, dem die allgemeinen Wirkungen
ihrer Ehe bei der Geburt nach Artikel 14 Absatz 2 unterliegen; ist die Ehe vorher durch Tod aufeeldst worden, so
ist der Zeitpunkt der Auflésung mafgebend. [online] Available from: https://www.gesetze-im-internet.de/bgbeg/
BJNR006049896.html#BJNRO06049896BING032901360 [14 July 2022]

* Artikel 92-1 Burgerlijk Wetboek. Of een kind door geboorte in familierechtelijke betrekkingen komt te
staan tot de vrouw uit wie het is geboren en de met haar gehuwde of gehuwd geweest zijnde persoon of de persoon
met wie zij door een geregistreerd partnerschap is verbonden of verbonden is geweest, wordt bepaald door het recht
van de staat van de gemeenschappelijke nationaliteit van de vrouw en die persoon of, indien dit ontbreekt, door het
recht van de staat waar de vrouw en die persoon elk hun gewone verblijffplaats hebben, of indien ook dit ontbreekt,
door het recht van de staat van de gewone verblijffplaats van het kind.

[online] Available from: https://wetten.overheid.nl/BWBR0030068/2022-10-01 [23 February 2023]
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o I‘US@@ https://www.hcch.net/en/projects/\egislative-projects/parentage-surrogacy

*2 Article 63. Lorsqu’une convention portant sur la procréation ou la gestation pour autrui a été conclue
dans un Etat qui Uautorise, la filiation de Uenfant qui en est issu peut étre établie par le juge selon la loi de cet
Etat, si une partie en fait la demande. Le juge s’assure au préalable que la convention a été conclue et exécutée
dans le respect des dispositions du droit de UEtat en cause. Conformément au principe de proportionnalité, il tient
compte des buts poursuivis, des intéréts en présence et notamment de Uintérét de Uenfant, ainsi que des effets de
Uapplication de cette loi dans Uordre juridique francais. [online] Available from: http://www.textes.justice.gouv.fr/
art_pix/projet_code_droit_international_prive.pdf [14 July 2022]

33

Dominigue Foussard, Marie-Laure Niboyet, and Cyril Nourissat, «Réflexions méthodologiques sur le projet

de code de droit international privé,» Revue critique de droit international privé, 3 (2022), p.477-501.
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* Yuko Nishitani. «/dentité culturelle en droit international privé de la famille (Volume 401),» in Collected

Courses of the Hague Academy of International Law, (Brill, 2019). p.395.
*Ibid., p. 393-394.
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" Anastasia Grammaticaki-Alexiou. “Best Interests of the Child in Private International Law (Volume 412),”
in Collected Courses of the Hague Academy of International Law, (Brill, 2020). p.408.

*  Bernard Audit. “Le caractére fonctionnel de la régle de conflit (Volume 186),” in Collected Courses of
the Hague Academy of International Law, (Brill, 1984), p.306-351.

¥ Ibid., p. 306.
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“ Pippa Rogerson, Collier’s Conflict of Laws, 4th ed. (Cambridge: Cambridge University Press, 2013),
p.326-329.; Yvon Loussouarn, Pierre Bourel, and Pascal De Vareilles-Sommieres, Droit international privé, 10e ed.
(Paris: Dalloz, 2013). p. 356-357; Peter Hay, Patrick J. Borchers, and Symeon Symeonides, Conflict of laws. 5th ed.

(St. Paul, MN: West, 2010), p.168-169. Marie-Laure Niboyet and Géraud de Geouffre de La Pradelle, Droit international
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“ Marc Fallon. «La loi belge de droit international privé, pour un bicentenaire,» in Travaux du Comité

francgais de droit international privé année 2004-2006. (Paris: Editions Pedone, 2008). p. 105-106
% Art. 46. Loi portant le Code de droit international privé

Sous réserve de Uarticle 47, les conditions de validité du mariage sont régies, pour chacun des époux,
par le droit de UEtat dont il a la nationalité au moment de la célebration du mariage.

L"application d’une disposition du droit désigné en vertu de Ualinéa ler est écartée si cette disposition
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on Ad size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkomn
University, for instance:

Tana $uns, AIe5ue ngagdnvaemey, favadedl 10 (ngamwa: 7
UsIUNIT, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=lwAR1eEgrFdVrolcldS
E3P7Nh5wwHVHijgMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammmar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCI). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiJO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking

change-language button at the top right of the website)
2) Registration as members of the ThailO System is required before submission.
3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:

https://drive.coogle.com/file/d/1y217IvKwnwdev]dP2X 1fiNT5OPxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may
request the author to perform additional revision if necessary.

7. The Editorial Board will publish the manuscripts that have been evaluated as
“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,
and warrant that:

1. The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when the
Editorial Board has received this manuscript.

2. The manuscript is written exclusively by the author or along with the co-author(s)
as submitted.

3. The manuscript is original, does not contain plagiarism, and does not infringe any
copyright.

4. The Editorial Board reserves the right to perform additional revision and/or formatting
into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online
library, and to publish this manuscript from the date here of on wards.

5. Decision whether to publish the manuscript solely belongs to the Editorial Board,
and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1. Certify that their submitted manuscript is original with proper citation to avoid
plagiarism.

2. Certify that their submitted manuscript has not been previously published in any
form, nor is it is under review for publication in any other journals within 90 days
from the date when the Editorial Board has received this manuscript.

3. Certify that their submitted manuscript is written exclusively by the author or along
with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the
article.

4. Present only true fact.

5. Submit the manuscript in accordance with the prescribed format.

6. Ensure that the manuscript does not contain any libelous matter or infringe any
copyright or other intellectual property rights or any other rights of any third party.

7. Declare the source of funding or support in the completion of the manuscript.

8. Declare any potential conflicts of interest, if any.

9. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:
1. Ensure that the published manuscripts are in line with the aim and scope of
Chulalongkorn Law Journal.
2. Ensure the quality of the published manuscripts with willingness to publish corrections
and clarifications when required.
3. Ensure that no published manuscripts infringe copyrights and measures against
plagiarism be taken seriously.

4. Not publish manuscripts that have already been published elsewhere.
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10.
11.

12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.

Provide reviewers with revision guidelines.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.

Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1.

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.
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