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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the following

categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction

and contents, which are divided into main issues, subordinate issues and conclusion.

e Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should contain
introduction, illustration of the importance of the issue, research objective, hypothesis
(if applicable), research scope, expected contributions, related research or literatures,
research methodology (such as population, sample, data collection, data analysis),

research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the responsibility
of the respective authors, with which Faculty of Law, Chulalongkorn University, Editor-in-Chief and

the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process by
at least three qualified individuals, whom the Editorial Board carefully select owing to their expertise

corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

This article aims to study issues related to competent courts under Article
9 of the Arbitration Act B.E. 2545 (2002) to answer the question of how much discretion
parties have in choosing a competent court under the mentioned act. The analysis
considers the interpretation of the provisions by Thai courts, the Committee on
Jurisdiction of Courts, and the Model Arbitration Law provided by the United Nations

Commission on International Trade Law (UNCITRAL).
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The study reveals that parties cannot freely choose any of the four desig-
nated competent courts in Article 9. The assessment of the jurisdiction of each
competent court mentioned in Article 9 still requires consideration of other appli-
cable laws. Furthermore, the lack of clear provisions in the Arbitration Act B.E. 2545
(2002) regarding geographical jurisdiction issues leads to unnecessary legal questions
and disputes concerning competent courts under the Act, especially in cases involv-

ing international arbitration.

The article suggests that the Arbitration Act B.E. 2545 (2002) should clearly
define the geographical scope of jurisdiction of Thai courts, aligning it with interna-
tional legal standards. For domestic jurisdiction, the article proposes clearly
designating the jurisdiction of the Courts of Justice and Administrative Courts, as
well as specifying the jurisdiction of the Intellectual Property and International Trade
Court. Additionally, it recommends clearly specifying the competent court in grant-
ing assistance in arbitration proceedings and in the annulment or enforcement of

arbitral awards.

Keywords : Competent Courts, Arbitration, Arbitration Act
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' Article 1(2) of UNCITRAL Model Arbitration Law 1985 “The provisions of this Law, except articles
8, 9, 35 and 36, apply only if the place of arbitration is in the territory of this State.”
¥ Article 1(2) of UNCITRAL Model Arbitration Law 2006 “The provisions of this Law, except articles
8,9, 17H, 171, 17J, 35 and 36, apply only if the place of arbitration is in the territory of this State.”
' Art 17 J. of UNCITRAL Model Arbitration Law 2006
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consideration of the specific features of international arbitration.”
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ANFENARY : ANUANAUYDITT, ATINAREYRIRUNIIAAINT, TaRNaIBUILARAINTT

Abstract

Although arbitration is a private system of dispute settlement, domestic
courts play a role in enforcing arbitral rulings. Where a foreign state is a party to
an arbitral proceeding, that state may invoke immunity, both from adjudication and
from measures of constraint, to bar a competent court from enforcing the rulings
against the state. In this respect, customary international law regarding jurisdictional
immunities of states is merely binding in principle without particularity. A forum
state may accordingly have its legal rules in detail, giving effect to such a principle
of international law. Nevertheless, Thailand has currently no legislative law on state
immunity, making Thai court lack certain legal rules in determining the issue of state
immunity in the enforcement of an arbitral ruling before the Thai court. This paper
thus analyses the relevant concepts and theories, as well as approaches of
international and foreign laws to this subject. This paper aims to propose guidelines
for the Thai judiciary in determining the matter of jurisdictional immunities of states

in the enforcement of arbitral rulings.

Keywords : State immunity, Arbitral rulings, Arbitration agreement
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' Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 2 ed.
(Oxford University Press, 2012), p. 235-36.

2 9 Gary B. Born, International Commercial Arbitration (Alphen aan den Rijn: Kluwer Law
International, 2009), p. 2019.

’> Bernardo Sepulveda-Amor and Merryl Lawry-White, “State Responsibility and the Enforcement
of Arbitral Awards,” in Arbitration International 33, 1 (2016), p.52. #3984 Société Europeénne d’Etudes
et d’Entreprises v. France, Cass. civ. (1), 18 November 1986, 82 ILR 58, 74; Svenska Petroleum Exploration
AB v Government of the Republic of Lithuania [2006] EWCA Civ 1529 (CA) [117].

¢ 9 Democratic Republic of the Congo v FG Hemisphere Associates LLC [2011] 4 HKC 151 (CFA).
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1) wWelieseianuduiussenieeuAuiuvessgiuwngunamalunisdedu

[
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ngvesaUsenalunsgausunsaUfasauANiuvesgaInuag wamanielulunis

v [

afupuANIladeveeuylAnaIn1g

® Xiaodong Yang, State Immunity in International Law, (Cambridge: Cambridge University Press,
2012), p. 350-351.

® Report of the International Law Commission on the Work of Its Thirty-Eighth Session (5 May-11
July 1986) (Document A/41/10), p. 17.

" @ Creighton Ltd. V. Minister of Finance of Qatar, Cass. Civ. (1), 6 July 2000, 127 ILR 154-55;
Orascom Telecom Holding SAE v Republic of Chad [2008] EWHC Civ 1116 (QB) [49].

® msmnsnanuduiuvesiginaUssmaduiusnsdseninuszmaniglinguuigarsauszing
sevisUssmauaysifuiusnsdssvinssmaginaniudinnuiuiaseuvesiglumsseninsssmne,
9 Jurisdictional Immunities of the State (Germany v. Italy : Greece intervening), Judgment, ICJ Reports
(2012), paras. 55-57.
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idesanmisssiudefinmlasniseyglagainisiinainanuasinslaveagnsdl
lugugTsnisseiudefivinuenma waduavessuylanans (arbitral jurisdiction)
Jufnananudusenlvissiudefinimlneniseunylnnainis (consent to arbitrate)
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’ 9 Gary B. Born, International Commercial Arbitration, p. 2019.

' Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, p. 254.
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" Christopher F. Dugan et al., Investor-State Arbitration, (New York: Oxford University Press,
2011), p. 242.

'? Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, p.
257-58.
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@ Gary B. Born, International Commercial Arbitration, p. 2019. §28814 Chapter VIl of the

UNCITRAL Model Law 2006.

1 g Satya Talwar Mouland, “Immunities and Arbitration: A New Lex Specialis Regime,” in German
Law Journal 22, 8 (2021), p.1561.

¥ Karl M. Meessen, “State Immunity in the Arbitral Process,” in Arbitrating Foreign Investment
Disputes: Procedural and Substantive Legal Aspects 19 (2004), p.389.

' ¢9819 Pac. Reinsurance Mgmt. Corp. v. Ohio Reinsurance Corp., 935 F.2d 1019 (9th Cir. 1991)

at 1023. @‘L'ﬁ‘mau Gary B. Born, International Commercial Arbitration, p. 2022-23.
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Y §1ee19 Articles 17H and 171 of the UNCITRAL Model Law 2006; Section 42 of the Arbitration
Act 1996 (UK). @Lﬁwﬁm UNCITRAL Model Law 2006, Explanatory Note, A.2, para. 2. 48U Article 17 of the
UNCITRAL Model Law (original 1985 version).

*® @ Articles 17H and 171 of the UNCITRAL Model Law 2006. QLW@JL@M Banco de Seguros del Estado
v. Mut. Marine Office, Inc., 344 F.3d 255 (2d Cir. 2003); Pearl Petroleum Company Ltd v Kurdistan Regional
Government of Irag [2015] EWHC 3361 (QB) [39]-[40].

g Articles 17) of the UNCITRAL Model Law 2006. guiisiifisl Libancell SAL. v. Republic of Leb,,
2006 U.S. Dist. LEXIS 29442 at **8-9 (S.D.N.Y. May 16, 2006); ETI Euro Telecom International NV v Republic
of Bolivia [2008] EWCA Civ 880 (CA) [114].

? Jan Brownlie, Principles of Public International Law (Oxford: Oxford University Press, 2003),
p. 320; Peter-Tobias Stoll, “State Immunity,” in Max Planck Encyclopedia of Public International Law,
ed. Anne Peters and Rudiger Wolfrum (2011), para. 1; Hazel Fox and Philippa Webb, The Law of State
Immunity, 3rd ed. (Oxford: Oxford University Press, 2015), p.11, 20.
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' Jasper Finke, “Sovereign Immunity: Rule, Comity or Something Else?,” in European Journal
of International Law 21, 4 (2010), p.874; Hazel Fox and Philippa Webb, The Law of State Immunity,
p.13-14.

. Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), paras. 56, 106. 9
WAy Xiaodong Yang, State Immunity in International Law, p. 36.

# g Peter-Tobias Stoll, “State Immunity,” para. 14.

* Jasper Finke, “Sovereign Immunity: Rule, Comity or Something Else?,” in European Journal
of International Law, p.856-857; Xiaodong Yang, State Immunity in International Law, p. 35. QL‘WNL@&J

Hazel Fox and Philippa Webb, The Law of State Immunity, p.17.
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® Sompong Sucharitkul, “Immunities of Foreign States before National Authorities,” Recueil des
Cours: Collected Courses of the Hague Academy of International Law 149 (1976-1): 190; Hazel Fox and
Philippa Webb, The Law of State Immunity, pp. 35-36.

% 9 Karl M. Meessen, “State Immunity in the Arbitral Process,” Arbitrating Foreign Investment
Disputes: Procedural and Substantive Legal Aspects: 389.

" Xiaodong Yang, State Immunity in International Law, pp. 347-48. @Lﬁmau Article 20 of the
United Nations Convention on Jurisdictional Immunities of States and Their Property 2004 (UNCSI);
Jurisdlictional Immunities of the State (Germany v. Italy : Greece intervening), para. 113; Andrea K. Bjorklund,
“State Immunity and the Enforcement of Investor-State Arbitral Awards,” in International Investment Law
for the 21st Century: Essays in Honour of Christoph Schreuer, eds. Christina Binder, et al. (Oxford: Oxford
University Press, 2009), p. 303.
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i FuinAnuneealunfseninassmalunisdnvidssaiandninne (codification of
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Uszwa (International Law Commission: ILC) wianUsssnf 131 UNCSI az6alad

28

7 Xiaodong Yang, State Immunity in International Law, p.362; Hazel Fox and Philippa Webb,
The Law of State Immunity, p.486.

29

Hazel Fox and Philippa Webb, The Law of State Immunity, p.287.
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4.1 AUANAUYD9TFIINLUABIUIAIaTluNITEaNSUANITadEYDY
ayalanaInis

idesannszurumseyglananslifisnnatedulignsdufifnuditdeds
A3 9 laludes aanieludediungiuialunismiuguanssuiuniseyytanainig
(supervisory jurisdiction) 1Husssua1 Fewnil msfissanasBuseuliise fudefinmay
nvulagnseyanlanains Jadunsdituenanigazseusumnsunaveseygilanains
u afoinsglidusoudewndiunalunmsiiuguaniseygilanainis Tugiuy “wad
A37” (consequences) vasmssansumssEiutoRinvlasmseunTanamauhisne
$5aalsiamnsanandrsnnuduiuainnszuvaunislumaifsaduniseygnlanainis

[y

FeywdNIEUINNTEONTUAITdEeteyylenaINTs Wewnglauanimusuyay

IneUsene (implied consent) falwmsuIaFalunszUIUNITAINaIIAENSINTonNas
AU lAnAaINI9 L Ika e

Y} Y ' ° 5% - 1 % v
NANNITHALIIANARINENEUaUNT 17 Wris UNCSI d1938navaidonnad
aulagaINTSHaANANNYRITTIINNSE LN lumMANgiuN Saug laRna1N1T” g

* gaunil 30(1) s UNCSI fiwualvinalddsdu (entry into force) vaseydayaniloguuioulvvainis

Tdnendulaeigannu 30 Yszmabuetieiios Tuvnitequufisglidnetudunaun UNCS! fiesduou 23
Uizmmmﬁy’u. QLW@JL@M United Nations, “United Nations Treaty Collection” [Online], Available from: https://
treaties.un.org/Pages/View Details.aspx?src=IND&mtdsg_no=lll-13&chapter=3&clang=_en [9 December 2022].

* g Xiaodong Yang, State Immunity in International Law, p.441.

* Report of the International Law Commission on the Work of Its Forty-Third Session (29 April-19
July 1991) (Document A/46/10), p.54.

> Article 17 of the UNCSI: “If a State enters into an agreement in writing with a foreign natural
or juridical person to submit to arbitration differences relating to a commercial transaction, that State
cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent
in a proceeding which relates to:

(a) the validity, interpretation or application of the arbitration agreement;

(b) the arbitration procedure; or

(c) the confirmation or the setting aside of the award,

unless the arbitration agreement otherwise provides.”
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[ I

Tfedunnirennasaunlanainisamudoundl 17 wia UNCSI agdeaiiutennad
Niggniuiuienay dennasdnuazainafsudadiaudaluImineitennas
Tudyarseninesgiuenvuegiauwiuen wivszmuinnsaniiegindennawmiudoumnums
UNCSI agasoungunsdiiissuansanubuseslvissfutefininlaonisounlanainisionld
Tuausdyguaznguuneniglumensall Lﬁaamﬂmm'ﬁuaamaa%’gdudwﬁiuauﬁé@ap
warnguinenelufamsaziioinlunsuansamnaarrnusuiuvessglreUsealigudien
funsdlfsgitennaseyalanansiulensulaenss uidefiarsandosdums UNCS)
LaztenansUsENauNsensIa UNCSI wén nud ILC Sarudiululuvinuesisrdinindennad
ounlamanseudaunii 17 uis UNCSI fasvhiusewinedgiuyanasssunuiedifiyana

windu lYseninesgmeiueusagidle™

Wil “nszviumslumalisatuniseyalanainis” fisgldarunsananndna
muAufunadeundl 17 wis UNCSI 16 Srdnogusiiiisanszuiunisit UNCSI fvunld
winiu wilslunszuaunislumaudnd 16ud “nsdudu” (confirmation) Fndunaves
ouqlagans nszuaunsfanamreutheinnudaeuImneinssuumsfimaniely
mumauﬁw%mmaqwzgﬂmmmmﬁaﬁﬁ”}ﬂ‘v\mﬂmaaﬁuﬁﬁmmé’fﬂﬂdn“ upusZIAY
firrsanileg i “msBusuddnneseyglanains” d1aiu Tudinseeususdaimun
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* Report of the International Law Commission on the Work of Its Forty-Third Session (29 April-19
July 1991) (Document A/46/10), p.55.

* {yansgewin “nsBudusivinteseynlnaainis” (confirmation of an arbitral award) fiaa
nngluiuesfeiuiu “miaau%’ufﬁ”]ﬁ?ﬁymmaqaufyﬂm}mmi” (recognition of an arbitral award). @Lﬁmﬁu
Ben Juratowitch, “Waiver of State Immunity and Enforcement of Arbitral Awards,” in Asian Journal of
International Law 6, 2 (2016): 217.
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E]Lgig’ﬂma’]miW’lﬂj‘tiéizm’NUizmﬂ (UNCITRAL Model Law on International
Commercial Arbitration: ngvisneuaiuuy UNCITRAL) te4 fiisfideuninsnenistiadumm
fdaasoyylaganiaduirifiududandlel a e 2006 fes* mngnsdionauely
manmelugeniuddweseynlagainsdnan dound 17 uvis UNCSI 3alailslvidneu

TeaszansaufiasauAuiuvessgautounillavisely
4.2 AUANNUYRIIFIINNINTNITUIAUAINANI TR VDBYYIIANAINIT

UNCSI 1mavaninsggulnannuauiuainuinsmsdedumilensngduuessy Liuud
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nsallansainilsdssialuil

1) Spuaninnudugenlagdauissiensaiiuninsnisviny
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Ansallenyulaganie
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3) nimdauvesiziavanegneliunmsnistsiunasdiammnuduningaunsy
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Tgvseililteingussasinmemnalisdlnaaniy uitesniulunsditilddeduaniensed
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o a

ANNINYT (pre-judgment measures of constraint) LaZUINTAITTIAUNAILAINNINW
(post-judgment measures of constraint) tag UNCSI gausuiinisaazanuauiulag
Faudenanaenseglugiuuudedygrsuilennatoygilanainisils” Feiusznu

% Articles 17H, 171 of the UNCITRAL Model Law 2006.

* Articles 18(a) and 19(a) of the UNCSI: “No [measures of constraint] against property of a State
may be taken in connection with a proceeding before a court of another State unless and exc ept that:
(a) the State has expressly consented to the taking of such measures as indicated:

(i) by international agreement;

(i) by an arbitration agreement or in a written contract; or

(iii) by a declaration before the court or by written communication after a dispute between the

parties has arisen”.
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5. AMNANAUYDITFINNWADIUIAAIATUNI1TUIAUATNAIATDE YD
AU ANAINIINUNYUNITANITFOLNTNT ENTIVBIUIINT LAzl SaLAd

NOUUIETENINUTEMAIINIEANNANAUYD95T TugiugnguuiearTnyseingl
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Auifurasigie lunisil gilsudenngranemeludnnu 3 Ussiman@nw WWud nomane
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*® Third Report on Jurisdictional Immunities of States and Their Property, by Mr. Motoo Ogiso,
Special Rapporteur (Document A/CN.4/431), p.20.

* Jasper Finke, “Sovereign Immunity: Rule, Comity or Something Else?,” in European Journal
of International Law, p.856-857. @Lﬁmau Hazel Fox and Philippa Webb, The Law of State Immunity, p.17.
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5.1 AQVUNEEN3FaLINT

Tl aA. 1976 ansgasnilaeensglydinnuduiuvessgesulnensuseme
A.A. 1976 (Foreign Sovereign Immunities Act 1976: FSIA 1976) lng1damngiaudy
fuvessyaseininludfy dsiusingluundeyalfnig 9 wis FSIA 1976

5.1.1 AuANAUYa9sFIINUAgIuIRAIalun1sgauTuAItiadvas
ayalanaInNIs

maanigeusneeniuidennateyglanainisiisgiduiiessiutefinm
fuenwutiu dedrinadunisaazauduiuvesislney3ens (mplicit waiver) 99
nszuaunslumaansgeusnuieafunisdudusiviaveseyglanainis® aunssis
U aa. 1988 ldfinsudlusiiudy FSIA 1976 Tnensiinduuntyafide 1605a)6) deafu
nsdfssmeUssmaliannsanandsruduiuannssuaumslumaavigendnifeaiy
nseuglanainisle”

U8 1605(a)(6) Wi FSIA 1976 AMnuAALANYMEUDITaANAIRYNIIANAINTS
MhsginssewmalianunsonansianuAuiuannssuumstuemaansgasnie i
nseualanaInsielily 2 dnvaedadelull

““ HR. Rpt. 94-1487 at 6617 (1976) (US).

' Section 1605(a)(6) of the Foreign Sovereign Immunities Act 1978 (US): “A foreign state shall
not be immune from the jurisdiction of courts of the United States or of the States in any case in which
the action is brought, either to enforce an agreement made by the foreign state with or for the benefit
of a private party to submit to arbitration all or any differences which have arisen or which may arise
between the parties with respect to a defined legal relationship, whether contractual or not, concerning
a subject matter capable of settlement by arbitration under the laws of the United States, or to confirm
an award made pursuant to such an agreement to arbitrate, if (A) the arbitration takes place or is intended
to take place in the United States, (B) the agreement or award is or may be governed by a treaty or other
international agreement in force for the United States calling for the recognition and enforcement of
arbitral awards, (C) the underlying claim, save for the agreement to arbitrate, could have been brought
in a United States court under this section or section 1607, or (D) paragraph (1) of this subsection is oth-

erwise applicable”.
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1) nstarumudannaseyylngaIn1g (enforcement of an arbitration

agreement)

2) MsuduiivinuateyylagaInN1g (confirmation of an arbitral award)

¥
o

adunndn “nsdududduinveseunlanain1s” My FSIA 1976 Wi
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“ QL‘W@JL@N Ben Juratowitch, “Waiver of State Immunity and Enforcement of Arbitral Awards,” in

Asian Journal of International Law, p.217.
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" Banco de Seguros del Estado v. Mut. Marine Office, Inc., 344 F.3d 255 (2d Cir. 2003).
* Section 1610(a) and (d) of the Foreign Sovereign Immunities Act 1978 (US).
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lunsalil FSIA 1976 mMvualvsgresdazauduiulag “dauds” doadily
Tafnualudygyidredianudaaulaguieainanuaquese lnedldsanuinag
AU duLTaSIeasTlunsaazAuAuiufenatd iedesduiilinisininy
Jommungazauduiudmaidunisaazauduivressslaglilaaeds (unintended
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Liddussausngdesfwuwndunmsssyfiavomnsnistu 9 lneenizia1zas
! 1 a5 d‘ Y v = 9 = < Y @
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fail Suspifufinnsuniinisfisgansssmavindannasoyglanainig
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Jumsaaramnudugenvessganuinsnistsduneusidmiininuw®
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* §ee Libra Bank, Ltd. v. Banco Nacional de Costa Rica, 676 F.2d 47, 50 (2d Cir. 1982); S &
S Mach. Co. v. Masinexportimport, 706 F.2d 411, 417-418 (2d Cir. 1983); Venus Lines Agency v. CVG Industria
Venezolana de Aluminio, CA., 210 F.3d 1309 (11th Cir. 2000); Kensington Int’l Ltd. v. Rep. of Congo, 461
F.3d 238, 243 (2d Cir. 2006).

“ HR. Rpt. 94-1487 at 6627 (1976) (US). @Lﬁmau Birch Shipping Corp. v. Embassy of United
Republic of Tanzania, 507 F. Supp. 311 (1980).

" Birch Shipping Corp. v. Embassy of United Republic of Tanzania, 507 F. Supp. 311 (1980); Enron
Equip. Procurement Co. v. M/V Titan 2, 82 F. Supp. 2d 602, 608 (W.D. La. 1999). QLWNL@@J Libancell S.A.L.
v. Republic of Leb., 2006 U.S. Dist. LEXIS 29442 at **13-15 (S.D.N.Y. May 16, 2006); Preble-Rish Haiti, S.A. v.
Republic, 40 F.4", p.368, 373-374 (5th Cir. 2022); Section 1610(a)(6) of the Foreign Sovereign Immunities
Act 1978 (US).
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5.2 nawmsamwmmﬁni

Tl aA. 1978 SpaniuiansnvetaninsiiesnnsesstnyafniuAuiuressy
A.fA. 1978 (State Immunity Act 1978: SIA 1978) LiefviuavidninaeiiigdfiuAuauiu
U d’J = ¥ L ! o o o a U U 1
YBISFUUNUFIUVDING B AUANALBE 19Tl uYIUBLAYIAUAY FSIA 1976 Ul
ansgousnvfiunneunii SIA 1978 wisansigoraninsilunal 2 Y

®ICC Arbitration Rules (2021) art 35(6): “Every award shall be binding on the parties. By sub-
mitting the dispute to arbitration under the Rules, the parties undertake to carry out any award without
delay and shall be deemed to have waived their right to any form of recourse insofar as such waiver can
validly be made”.

“ Walker Int’l Holdings Ltd. v. Republic of Congo, 395 F.3d, p.229, 234 (5th Cir. 2004).

" Orascom Telecom Holding SAE v Republic of Chad [2008] EWHC 1841 (QB) [47].
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°! Section 9 of the State Immunity Act 1978 (UK): “Where a State has agreed in writing to submit
a dispute which has arisen, or may arise, to arbitration, the State is not immune as respects proceedings
in the courts of the United Kingdom which relate to the arbitration.

This section has effect subject to any contrary provision in the arbitration agreement and does
not apply to any arbitration agreement between States.”

%2 Svenska Petroleum Exploration AB v Government of the Republic of Lithuania [2006] EWCA
Civ 1529 (CA) [117].

> Report of the International Law Commission on the Work of Its Forty-Third Session (29 April-19
July 1991) (Document A/46/10), p. 54.
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“ﬂﬁzmumﬂumaamwmmﬁmﬁLﬁ'mﬁ’umiaw@ﬂmmms” ﬁ%’g
ssdszmliianansanandanuduiusianas 9 wis SIA 1978 T8t fveunaudh
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ﬂﬁaam%’uﬁwsﬁmmaqaq@ﬂmmmﬁLLa”’J Fisaufansdedumudsiansives
oualanaIn1s (peremptory order) 8ndhe wilismansdiimaavsvenandnsimue
wpsmstduneuldimnuiiioatuayunsyuaunmseygilanainig (court powers
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> Gold Reserve Inc v Bolivarian Republic of Venezuela [2016] 1 WLR 2829 (QB) [17].

* ETI Euro Telecom International NV v Republic of Bolivia [2008] EWCA Civ 880 (CA) [114].
@Lﬁmﬁu Svenska Petroleum Exploration AB v Government of the Republic of Lithuania [2006] EWCA Civ
1529 [117]; Pearl Petroleum Company Ltd v Kurdistan Regional Government of Irag [2015] EWHC 3361
(QB) [39]-[40].
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% 9 ETI Euro Telecom International NV v Republic of Bolivia [2008] EWCA Civ 880 (CA) [114]. ¢
Wiy Svenska Petroleum Exploration AB v Government of the Republic of Lithuania [2006] EWCA Civ
1529 [117].

" Walker Int’l Holdings Ltd. v. Republic of Congo, 395 F.3d 229, 234 (5th Cir. 2004).
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% Orascom Telecom Holding SAE v Republic of Chad [2008] EWHC 1841 (QB) [47], [49].

* Loin® 2016-1691 du 9 décembre 2016 relative a la transparence, a la lutte contre la corruption
et a la modernisation de la vie économique.

% Société Europeénne d’Etudes et d’Entreprises v. France, Cass. civ. (1), 18 November 1986, 82
ILR 58, 74. @Lﬁwﬁu Malagasy Republic v. Societé Bruynzeel (Netherlands), T.G.I. Paris, 3 May 1971, 65 ILR
51-52; SAOBI v. State of Senegal, C.A. Paris (1), 5 December 1989, 113 ILR 440-41; C.A. Paris (1), 13/11017,
6 Novembre 2013.
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' Malagasy Republic v. Societé Bruynzeel (Netherlands), T.G.l. Paris, 3 May 1971, 65 ILR 51-52,
Société Europeénne d’Ftudes et d’Entreprises v. France, Cass. civ. (1), 13 November 1984, 82 ILR 58, 74;
SAOBI v. Senegal, Cass. civ., 11 June 1991, 113 ILR 440-41.

%2 C.A. Paris (1), 13/11017, 6 novembre 2013.

 Creighton Ltd. v. Minister of Finance of Qatar, Cass. civ. (1), 6 July 2000, 127 ILR 154-55.

% Cass. Civ. (1), 10-25.938, 28 mars 2013.
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® Article L111-1-2(1°) du code des procédures civiles d’exécution (France): « Des mesures con-
servatoires ou des mesures d’exécution forcée visant un bien appartenant a un Etat étranger ne peuvent
étre autorisées par le juge que si l’une des conditions suivantes est remplie: 1° L ’Etat concerné a expressé-
ment consenti a ["application d’une telle mesure ».

o 9 Fleur Malet-Deraedt, “The New French Legislation on State Immunities from Enforcement,”
ASA Bulletin 36, 2 (2018): 343.

9 lbid.

49



Chulalongkorn Law Journal

Vol. 42 Issue 1 : March 2024

Foq Au3gaLsm A93IVIUINT AR
1. Anuduiuvesigannszuaumslumaieafuniseygylagainis
VANNISWAsIANG | NIaasANANiY MIPOUFUNTYUIUNS | NSURUTUHATDS
lngU3eny fsndudensiilt | ddunaveseygla-
MUy eRaIMs | Aan1snelesy
sviululdognd nsgeusulnyea
UsedAnsnm nelu
Snvnuzvosdennas | 1) Tonnasiispindu | tesnaafumednual | dennaseugila-
auINAING “Fulonvu” Wisefu | Snwsiisgoensuld | mamisludyan
flsisgannsa Fofinmlagnis sdudefinvlaens | seninesgiuienau
nameeemANiY | eulenaIns e | sy legaInis war | lAeRse uae
2) Gﬁammﬁ%’gﬁﬂéﬁu lusufsdonnas Ineausdye
“\oUstloviives aulnnaINIg
onu” Wisedu gNINeSgALiuLes
Fofinmlagnis wiTIdedannas
auIlARaIN1g auLARNAINS
Ineausdnye
nsvuaumsluma | msBusudiduees | 1) msseududidae | nmssenudidun
Aerfumseuanle- | eygnlanainis 39 | veseunylamainis | veseugnlanains
nannssglal WngTianstudu | ua
A1U13ANANIDN Adsfmunnnsns | 2) matediumua
ANUANTY AuAsestInTYes | MumAIS
AU LARAINTT Aunsestan1ve
lugruzdrdoede | eyglagains

50




NIAINY VY PANTAUNMINEEY

iy

o

42 atfuit 1 : flunau 2567

Foq Au3gaLsm A93IVIUINT AR
2. ANANNUYBITFIINUIATNTUSAUANAII TN VRIBYYIIANAINTS
nsdififglianansn | 1) msaegaududu | 1) nsaazanudu 1) MIaazANNAY
naONANNANTY | UaE il %39 iy
2) nindauressyll 2) NINGAUVDITY 2) NM3INATIVTOTEY
Toguszasanig Tinguszasdnig ninddudunis
Welvd widled (awiznsdl | lmeilon1sUfoR
wmsmsdeRuvaell | snudesense u3e
AfNINY) 3) nindaureesyll
Trguseaaania
WIRIYe (nznsal
WMINISUIRUNEE
AANINY)
ANWLYDINT FAud Fauda FAUA
aazAuAuiuan | (NSdlnsNsUeAy
1MINTUIAY noullAfinine)
Faudensedseny
(nsflanmsNsUsAY
NALATANINY)
TYannas Tannas Yannas Tannas
AU NANAINT AU LARAINTT DU NANAINT AU NANAINT
Tugugnisaas Tugendumsaas | luduedhiviee Tudesliiunae
ANUANAUIN anuduiulaeUieny | unisaasaiy Jumsaazeu
1MINTYIAY AufUlAETALS AuiulAeTRL
Tonnas Yannas Tannas
oy lanaIn1sde oy lAnaIn1sae oy lanaIn1sae

918 taAvaY-
1n9a1n13 ICC

1J3

Wunsaazau

Y o

ANNULABTAL

q

g1t taAuaU-
l9mainis ICC Ly

)

Wunsaazau
AuiUlAETALIS

9198 lAvaYY-
lamanis ICC Ly

<

WunseazAIu

Y @

ANNULABTAL

q

51




Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

6. Yanasandmiulszmalneneaiuanuduiuuesigainuagiuiania
Tun1steAunuAItiadevasaygylanainis

Uszinalnedslufinguuneifeatuanuduiuressganwadiunamalunisddu
muAIddeveseyylagaints Mdelialdlinseideninsand miusenalngluises
o i o = & o = | A ) I
aana1n TneAdsdaiusnsdlseninsssmanaznguanglneiifeitesivlssiauEes

o aa o

ANUANTUYRIsTIINUAS UIamalun sTsAumuAIdadeveseyglnnainis

6.1 WusnsflsznineUszmanaznguanglneineifiuanuduiuvassganen
guaalun1sieAunaiiiadevesayylanainig

WtetlasAinuiwseiiusnadlssninasenaiasnguunglneiigaiuanuduiy
Y8435NwAgIUIAIalunsTAUANAIIdE ety lanaInN1s Tnekenafuse

sonduFen stsrumuailadevetouyylanainis uazanuAuiuYeIsg§aINnsIue
Analne

a o

6.1.1 msdsAumuAIdadeveseynlanainig

Uszinalveidunfuiseydgyanienisseusutiuiisuaznisdsduniy
ﬁw%mmagapimmm'iﬁmﬂismvai A.A. 1958 (Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958: ayé’@,mﬁﬁwa%ﬂ) uazdwusnsallunig
sJam%"udwﬁﬂ%smmlaqaqzyﬂmmmiﬁﬁﬁ%ﬂu%’gmﬁﬁuﬁuﬁNa@ﬂﬁu LAZITADIUIAUAY
Mdvadendn Huudesiingliussmalneyfiasniseouuuazdaduniuddonn
Gmﬂ'izmﬂLﬂiudwﬁmmﬁfﬁ’muﬂlﬁuaqé’@,mwﬁwa%ﬂ“ Tunstl Usuindlneldiinszsne
Unyelanalanainis w.e. 2545 Lﬁaaq’iﬁm'iﬂ’uﬁﬂsaiiwdwﬂizmewléfmgé’zgmg

¥ [y LY

thuesnlaganfenguunewsdiuu UNCITRAL Tun1sensne undyganneitesiunissous

L%

Lz dsAUmUAAUIAYe U IMNAINTT Bgluvann 7 wisnsesydydaningn

<

waguarameglunisyeusulas TR umMLATVINT00UYIIANAINITAIY

a7 winsesvdydfeyilagainis we. 2545 ddnwasduwasiunamalunis

HTUIARNONUMIUINFITVIATBIDYEY ANAINITANNTOLATUNSEBUS ULas TIAURY
Y A 1 1 = [ v 1 <

munguinglneglavield mndnsalluniseugilanainisilusgirsUsemanazanduy

% Articles Il and IV of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards 1956.
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77 QL‘WNL@N Xiaodong Yang, State Immunity in International Law, p.64.
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Abstract

Desecration of national flag is criminalized in order to protect national flag
as an official symbol of sovereign nation-state and people who belong to such
nation. However, crimes of flag desecration prescribed in article 118 of Thai penal
code and article 54 of Flag Act B.E. 2522 have four problems. First, the laws are not
in accordance with present social and political context. Second, their wordings are
contrary to the principal of legality namely, lex certa. Third, they are overcriminalized
and fourth, they disproportionately violate freedom of expression. Comparative
study of flag desecration in Republic of India, Federal Republic of Germany and
Republic of Korea shows that their laws are more consistent with lex certa and
principles of criminalization. The purpose of this research is hence to find suitable

alterations to crimes of flag desecration in Thailand.

Keywords : National flag, Desecration, Crime against flag, Thai flag etiquette
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' Gabriella Elgenius, Symbols of Nations and Nationalism: Celebrating Nationhood, (Palgrave
Macmillan, 2011), pp. 2-3.

? Robert T. Schatz and Howard Lavine, “Waving the Flag: National Symbolism, Social Identity,
and Political Engagement,” in Political Psychology 28, 3 (2007), pp. 329-355.
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’ Douglas Husak, Overcriminalization: The Limits of the Criminal Law, (Oxford University Press,
2009), pp. 12-13.
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* Wayne R. LaFave, Criminal Law 5" Ed, (Thompson Reuters, 2010), p. 110 919l 1Agshvas
Fouzatan, A1eSune nguaneeang A1e 1 @ 1, (N53ae7y, 2562), nih 9.

® Krisztina Ficsor, “Certainty and Uncertainty in Criminal Law and the ‘Clarity of Norms’ Doctrine,”
in Hungarian Journal of Legal Studies 59, 3 (2018), pp. 271-289.

® Elina Paunio, “Beyond Predictability — Reflection on Legal Certainty and the Discourse Theory
of Law in the EU Order,” in German Law Journal 10, 11 (2009), pp. 1469-1493.
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3.2.1 ngundunsenuuizay (Harm Principle)

ygufndunsiefivangauves John Stuart Mill sgfuniiuguresnshunses
s meesianyuainnisgniduaiuauegaliidusssuandunases Tanszd1Ani
SgavanusadiaEEnmuesyanalaensiualinisnsgyimsenslinseyinsliaves
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" Montesquieu, The Spirit of the Law XXIX, (Thomas Nugent trans., 1892), pp. 263-264. Cited
in Mark L. Rienzi and Stuart Buck, “Federal Courts, Overbreadth, and Vagueness: Guiding Principles for
Constitution Challenges to Uninterpreted State Statutes for Constitution Challenges to Uninterpreted State
Statutes,” in Utah Law Review (2002), pp.381-471.

& Thornhill v. Alabama, 6310 U.S. 88 (1940). Cited in Mark L. Rienzi and Stuart Buck, “Federal
Courts, Overbreadth, and Vagueness: Guiding Principles for Constitution Challenges to Uninterpreted State
Statutes for Constitution Challenges to Uninterpreted State Statutes,” in Utah Law Review (2002),
pp.381-471.

° Elina Paunio, “Beyond Predictability — Reflection on Legal Certainty and the Discourse Theory
of Law in the EU Order.”

0 pnuwa Juntivey, wé’nﬁugﬂungwmaaw%du 1, (NJUNNUVNUAST: Ty, 2563), Wi 73.

" Johannes Keiler and Davis Roef, “Principles of Criminalisation and the Limits of Criminal Law,”
in Comparative Concepts of Criminal Law 3rd Edition, eds. Johannes Keiler and Davis Roef (Intersentia,
2019), p.35.

2 John Stuart Mill, On Liberty, (1859), p.13.
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wazsoalulstlovuiyarariaansludpuiiaiusiuiueg1aninewing (widely shared)
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3.2.2 Vli]‘leiﬁ Offense Principle
ngud) Offense Principle 184 Joel Feinberg fividinagi1 n1snsgvitiineaiy
1 v . v 12 1 Y a Y 1
23U 18UTe (Serious Offense) wagu willifsvunaneliiinndunsy usnauals
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B Nina Pergak, Criminalising Harmful Conduct: The Harm Principle, Its Limits and Continental
Counterparts, (Springer, 2007), p.41.

" D.R. Knowles, “A Reformulation of the Harm Principle,” in Political Theory 6, 2 (1978),
pp.233-246. Cited in Nina. Criminalising Harmful Conduct: The Harm Principle, Its Limits and
Continental Counterparts, (Springer, 2007), p.44.

" Joel Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others, (Oxford
University Press: 1986), p.45.

' Nina Per3ak, Criminalising Harmful Conduct: The Harm Principle, Its Limits and Continental
Counterparts, pp. 48-56.

" Joel Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others, p. 223.

'® Joel Feinberg, The Moral Limits of the Criminal Law Volume 2: Offense to Others, (Oxford
University Press, 1988), pp. 1-2.

¥ Ibid, pp. 68-69.
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2 Jean Decety and Jason M. Cowell, “Our Brains Are Wired for Morality: Evolution, Development,
and Neuroscience,” [Online] Available from : https://kids.frontiersin.org/articles/10.3389/frym.2016.00003.
[9 December 2022]

' Patrick Devlin, “The Enforcement of Morals,” (1959). [Online] Available from : https://psi329.
cankaya.edu.tr/uploads/files/Devlin%2C%20The%20Enforcement%200f%20Morals%20
%281959%29%281%29.pdf. [9 December 2022]

2 Pjet Hein van Kempen, “Criminal Justice and the Ultima Ratio Principle: Need for Limitation,
Exploration and Consideration,” in Overuse in the Criminal Justice System: On Criminalization,
Prosecution and Imprisonment, eds. Piet Hein van Kempen and M. Jendly (Intersentia, 2019), pp.5-6.

# Claus Roxin, Strafrecht. Allgemeiner Teil, Band I: Grundlagen, (Miinchen: Beck, 1997). Cited
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in Nina Persak, Criminalising Harmful Conduct: The Harm Principle, Its Limits and Continental
Counterparts, (Springer, 2007), p.54.

* Joxerramon Bengoetxea, “Ultima Ratio and the Judicial Application of Law,” in Oiati Socio-
legal Series 3, 1 (2013), pp. 107-124.

# UN Human Rights Committee, General Comment No. 34, 12 September 2011, CCPR/C/GC/34,
para 24.

* Ibid, para 35.

70



o

NIANINYNUNEY PAINTAUNINGIRE U 42 atun 1 : Jupu 2567

4. AMUAAFIUVEIANENTIYIRYaIUsEImAlNY

Tuduilavuvsoeniu 3 dw Moun dauusndunsineiiedussnounuin
SMVTEANEINERAILLAT 118 Wislszanangvingeny dauiaesdunsinui
DIAUIENBUANURAFIUMTEAMEINTIVIRAIULINGT 54 UranseswUyaiRse wea. 2522
wardufiawazdunsimseitgmnisimunanuiinisaewinslage fowuafn
ndnnsuaznquinangranedfildnanidudunountiil

4.1 m’mﬁﬂgmmﬁﬂwmuﬁemamummﬂ 118 LLﬁ\‘iUi%ﬂJ’Jﬁﬂ{]ﬁﬁJ'}ﬂaﬂiy'}

Uszaranguungaiy 11as1 118 Yayalddn “dlansevinisla 9 sesanse
wA3snIneduladuiiauninefasy iewmbsaneuUssmanIf Aaesenang...”

peAUsEnoUAMURRlUdIUTBININIET Ap “nseviinisla 97 lddieanuenie
FULUUNIINTZYIN 917 10159 UFAINAN 1NTENU amﬁwwaaqmﬂmewé’aﬁiﬁ%ﬂﬁu@,m
PBudn? viseviliiusesden? fafu msnseviiilildunsdosiseni® violilavinlmin
ANULEENENINENNUARUSITRAEATI0819N1T NI BLaRINsEImsla 9 Aiea
faufingudld dodidy Ao esdusznaunsluiidnssyindodldnssshmslasdinnun
sysuRuazyamatngdle “emBoamemUsimana” Waunsssun fe fsevhlanszsi

Wlnedteinaaseininguiinisnsei fie “seseinsemmuneduladulinnumanefesy”

ssdulinununefiedy Ae sswhlneduldnvazlulunuuing 5 wianszsny

wa

JeelRse w.a. 2522 ouldin selnsssAnazsessvun?® wisamunedulasudanumneis

7 vge uadiiy, NQUNIERIYY AIA 2-3, AUNATIN 11 (NJunnumuas: ddnfiuiunine sy

§555UANERS, 2556), NN 35.

* Faf Aeadnd, AresuleUTENaN)uNIEaIYY AR 2 ABY 1, finrindsd 8 (MFUNNUIUAT:
F55¥nN15NUN, 2548), Wi 36.

¥ Foudeaiu.
® a9 5 wimszssUyalRise wa. 2522 Tadlfidn “seifieramneissmalneuazniline e

(1) 599 TdnwasTusUamasiiui 13 6 dw 12 9 du shunfraudadu 5 waunaenrugnves
Auss psananaduuoudthiuun n¥a 2 daw dernuaviihGuudesnluimestradusaudumnisdnsas 1 dw
sonnuavdvneenluiassinaduwouiunanednsay 1 dw seddGendnegnenie “sdlnssed”

(2) 59519UT3 Tanuared1AeITUSINR WinTINA1veIRusIinnauduns BuaduRIANgNa1eT
4 lu 6 drwvesrnuniewesiiuse Ingliveuvesninauanveuunudunswesiuse Melunlnauisudruilen

PN5UATDITULNUFUNT N LENTINTDAUG”

71



Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

5 laun wseanunensgliilunsusuiiu 017 a51ATNTivnNsensIwg q Anegntianiu

aNle

D.

[

3 A e | = 4 Yy dvyo X A vy =
M v3eddu o wu wuilssinalnevseut@aliinduiieliiauaneds
Sglne® wingnsevinlinsudn dulussiviesesneduliauninefesgined
gour1nnu Tudiuveyainningslanieanuiiiiay “ievdeaneuussinayis’”

a a ! 1 [ o = o v ' [J £ 3 a 33
Atin o4 uAs 85U eglsilunisnsevilaelyamedngdadnanidulymdeiians
wyn wasaviaiuieAdn “wdsavenn” Ivunetianisguiiu lneeadunisguiiy
UszmndalvensonAlneils™

NNTANITIBIUNITUTLIUBUNTTUNMINTIINNTU A LIUTELIAN Y81
WU NUNEeANATEsEnITY “9R” vinelis s1egsunaineviaiunlag s Ay Eeu
= & o & = & & A ~
Jeflanuiiudn minnsnseviluliiiienanseannisnisiliowsoiomsaneuaulng

= A o =) LY LY =~ 1 a dy a &

Aulanunilivizasguianseanidulaanrdunienganliianuiegiul 8nns Uszuoa
novango1giunlydinuasesyana Sgutanazanidundifyuesdseina o19
WITUINYRTILAEARLRSITY Aamnlaganizagudd lagasy wngnsevilanseyinly
TnslufiyagdngddaniasimBeaneuussimavingenlddanuianiuuinn 118%
pg14lsAn1n n1snsevidsoraduniswdeaneiuniunins 54 urianses1vUygRss

w.a. 2522 feldfianuniiasdusirusznaunieluy® waagnals

4.2 AMUAAFIUNTYANYINSIVIAAINNINGTY 54 UHaNTeI19UyaRse
W.A. 2522

Wiz wUayelAse w.a. 2522 ums 54 Yyt “dlanseriinisie q Sulldnuuey
I = J o = a av Yo wva o [
Wunismdeaneiusess UTIaesvesss viswaudsailavydannuaanyuglily

nsewUnlAtl vsemuniualungNIEnINTIeNMUNsTIIYTyLAY AodseIaing..”

p9AUsENOUANLARIUAIUTDINTNTEYN Ao “nseviinisle ¢ dulldnwazidunis
wigane1n” lag “n13nseiiinisle 97 deulddiindnuvaziazsuuuuyeniinseyi

' vige LadgiiY, NUNIBRTYN AR 2-3, ti 35.

? Anf famdiid, Aefune Uszulranguangaigy 1A 2 aau 1, wi 36.

P Afin 0l UAS, NYVINEIYINIARIURN, 1Ti1 862-863.

* vign wAsYiY, NOUNNLAIYT A1A 2-3, VT 35.

¥ 1o a d o > N a v £ an v
* fhegnAininwiAmagnif 588/2509 Fuaeingsilierstusissnalneiliosmegvisgs dldaaw

emBunneuUsemavd Jalifinnufinaunng 118 wiussaianguuneengn

* Jaf AeAsiiid, Aesune Uszutanguanngag) AR 2 nau 1, wi 36.

72



o

NIANINYNUNEY PAINTAUNINGIRE U 42 atun 1 : Jupu 2567

n1snsevilddnfesdinisundemseriiiinanudemenianiennundise sudnaes
Y9359 Wisanavdsudadtla nslinaviouansizemimidle 9 Aonafiaudegiudle
=1 Ny I3 o A aw I3 = 5 & « a ¢
il nsdifealunsnseying “Sanvazilunmsmdeanein” Wy “wgAnisalusznounis
0 4y @ 1Y @ a a g 3 a £ o =¢ 1o & 1% «¥y
sz’ suldledernaasendussdussnauneusnvesninuin gnssvidelidnlusios “3
71 nsnsyihvewulidnuazdunambeaney wiliunsgruveiyyulunisiiaisan
wndyarunein nsnsevnfidnvauzsidunismdeaveiuiasuesdusznaunieuen
AURR NT1gastY wWiyaranssitnsiaelddnnunsmdsaneudsemeand 019
\ionan198NN1INT3Lled YarangoulaudauuIng 54 N1ty inismdsaneny
) « a L3 0 Y] wa a v a = %
Ju “wgAnsalusznounisnszyin’ munsesdeyass wa. 2522 Idnvuzimilouiu
AMURAFIUMEUAVEUAIAUINIUNING 206 WisUszanangnungaIyn”
Trguvansnsevivenng 54 laud “se JUTaewveess wienaudsanla Uy

o

Y va

muupanuaelilunseudygad vsenmunirualungnsens NTeenmuns 1Y URY”

wasd Jldldjmnedunsonanizsmnd wismdsassandumimsz sty
WA, 2522 0171 senszdasusAvIesIINg il UmmmﬁajaﬁﬂmLawwmmﬁmgm
willaneusssRinii 51 JUaeseass wFeunudss Samnemnufa swi sUs1a0e
Y0599 nieunuAsefviniu Tnssewnd wanefls sedlnesunnas 5 swisszme
LlgmmundnuaSlunsy st dald FluilasunsAuaseImIuLIng 54 ludiuves
asuszneumely gnsevivedianunsssun nanafe inseviilulaedin Inguvanisnseiy

I a [ a A = a 1Y a S 38
A8 SIYA EU‘\]’]@@Q“UENﬁﬂ‘U’W] NIDLUAUEATIVIN mﬂlugﬂﬁ]ﬂuummmm

JadanaUsemMIdfny ANURAFIMBEAEINSITIRRINNgMINeTvaowRTuTiAY

LANENSIY NA1IAD UMY 54 Uranses 1w UaiRse WA 2522 JVNNgANATEIRIEIYA

s
a

sUdapsewsd nisunudsmasuduinquiinisnssihlnessdiisanasienudnians
Huilenswweaussanvu wisnas 118 wissznanguneeanilldfuasessisanivio
\PS0NEesss witsduasesauiunwesiuaraLaUSoUSsYRIUsE I TLS UL
nanszvuiienaifnduduiiosnnnisnsssh

e 206 wisdszananguingey dyaAin “Jlanszinismedsenisie q wiingvseaniudu

2 A ' v ~ & v ° & | o ae &y A o
Juianswlunemawivemysila sudunsmBuavenumauntiu dessyndnudianauaniadfadativzedsu
AL FDINIU UMD AT EUENIUUIT YSavesnausy”

® Fiiminwimaini 2097/2497

73



Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

A9 118 A9 54
UsEaanguungagyn WII1YURYIASY W.A. 2522

Hla Ko

nTzinIsla 9 nsyyhnsle 9 suldnwausdunismden
ne

Aossainsewngduladuliauvinefia | sese JUT1a0vese viseuwaudsila

55 JeyaRnvunanwag i lunses1vdygail
WseUNMMUALUNYNTENTNTI0NAY
Wizl

WALLABNDLEIANEUUTHN AR WAUIEIINAT

TrgUszatAiveANAToIANLLAIYDITT TUsvaANoANATIAUANAGYVIEVDY

WATAINANUIEEUTDEUDIUTZY 1T 59

4.3 UgynimsimuanuRagIumgeavenssswfunguanglng

[J a S a d'
NsMMUAAURAgIUBEAEUsITIRTeIUsTIAlnaunusInglulng 54
WAINSEIIIUAIREY WA 2522 wardins 118 wrslssaianguuneeiyuszautym

[

4 Usenns fadl

UsgMsusn MIAvUAANURAFIUMEEAEUsITIRveIUTEImAlneliaanndod
Auusunmederuiasnisiiedludagdu mnmsfnuuseifenansnudt aaiunisainig
dauuaznsidesindnduliszmalneivuaanuiingumBeaveusenfinedostu
mmﬁummm%’g Na1IMe WIEIIVUYQYRASY W.A. 2479 ﬁfy}fﬁaﬁum%ﬁaa%ﬁqmmﬁum
Tnnasulugrusdgaielminieldssvaunisunasesiuulseesulnenendinisusin
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5. AMURAFIUTIANEIUSIVIAVIIAUTEINA

dtlanifunisndndmanisfnuanuiinguimdenneusisfveang e
AaUsEna 3 Useina loun a1519asgBuie aniusaisnsnsgwesuidiasansisaspning
Wiolimsuisesdusznaunnuiianaznisuiulinaensunisiaunguunelageaves
UsEnARINa?

5.1 #1515u559uAe

tY

AMURATIUNEEANEINTIYAVRIA51IUSTRUAe Utyaleglu Prevention of
Insults to National Honour Act 1971 (Act No. 69 of 1971) fiail

“2. AnaiiagugrilussnAsuiuas3gsssuyyuwiduie - flaluiiasisuyle
viefiaulndsanssnsumusosondiuld wn davidedn Tadeu wliuaiteou vilide
sUnse vhane widsudvFeuansnuiliinswienisguiiulaeysznsdusie (e
D08AWIUNNTNAYTONTREY ¥38N15NTEYN) SIVIRBUALYIETTETINY WA ULALLIUS
drunisdanla dodldsulng.. "

¥ Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971)

“2. Insult to Indian National Flag and Constitution of India. — Whoever in any public place or in
any other place within public view burns, mutilates, defaces, defiles, disfigures, destroys, tramples upon
or otherwise shows disrespect to or brings into contempt (whether by words, either spoken or written, or

by acts) the Indian National Flag or the Constitution of India or any part thereof, shall be punished...”
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(b) sSussABUAELeLansmImINeyARarToddla nTe
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VERNUANYBINDITEIMIMTOU 4 %58
) lsenAsufie
() Duduviwenniowtinie wiswmuu viawseaseiu ln o Seeld
Tervesyanala 9
(i) {n videfuiasuumeuds tndanih fdntin gedulu vieTanedos
wsianele o
() Andnwsla 9 asuUsSIVIRDULAY UTe
(o) WownAdudeduiitu de wde dodda q snfundurenlilunisnduaass
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(h) WaeniduRenquiuiu viseyandd violfzalng uiudlng use
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grunvu ol Bo videiaieadu iednndulafindrendeiu vie
) lsenAsufenguin se

1) WawwansRdusslnglvEiomesegiuas (Wansswindui)”®

“ Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 4. wlalmg
wutla wdedlasini. Tu vulda wdedlasin, Jnsieiardn “wdeaney” Tudszananguuigagy. Inerinus
Ysaygrumdaudin anzdfenans fgmanﬂizﬁwﬁwmé’ﬁ, 2564, A1 64-65.
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DIAUTENOUANNAA WALV TNQUMINTITNSEYI “SIRBUAL” YINEAINTINAS
sUAW ANARSNTIHN MwevzenInane WiemsuanslusUuuuduTiannsaseaiuliin
Jussnaduidevidediuniadle sewidazviunanianlevdouanseguuianladle®
mfindeinszviiadly “fassaglavienduladeasisuvuaunsanondiuld” Tog
“Pensrsar” mneds anuile  Ssdiinguizasdiolvissavunluldliussloninay
aalel saude nnsvudEnsIT”

Tuduvesesddsznouniely winfiansauiesuntygfosnuin nguuielle
fvundn fnsviidesiianunfiamuiioguiluviesmeusnaduie sgrlsin maga
Tuduide (High Court of Judicature at Madras) Tua@ State Rep.by The Inspector of
Police v. D.Senthilkumar (2020) lafindudn Actus UearURAFIUWMBEAEINER Laun
msnsgiile q Angraneliinms 2 uaz Mens rea fe lWnunlagguiuvsemdenne)
Tagosuiein weunigidemdnisnsgyinuieuluddy whsdululédnnsnseh
Tudifuesastsdianuniiegidomds udnsduiudosinsandefiarieiifedesiommn
ilevndmeud fnsevindmnndaniiuviaieosials®

5.2 annusansnsusgeasuil

wa

ANUAPTIUMEEANE NS RVBIEnIUSANs ST e suilTydiRagluuinsy 90a
WisUsgInangruneanyeasiu Al

“U19151 902 ANURAFIUNTEANYINTTUALLATDIMUBLNUTY

(1) Flalnedawmeluiiasisue Tuiivsssuvdolasmounsdaionaiu
11M31 11 (3) ...

2. WBEANEIUMAUE 59 ATIHUAY YTONaI IRV IENUSANs1TMST
wosuil viedgniledgle

poalgsulnyinanlaiiuaudvseusu

2 dladan viane vlideme sivlsusvleviviioauideu visevilide
NINdrosavasaniusaIsIsusgeesull wsesinilssle Auandlaadainelun
41519008 M39ATILHUAUNIINENUVDITTURIEIUSA5 1S TLeesul Y0

! Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 2.

2 Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 3.

* State Rep. by The Inspector of Police v. D.Senthilkumar (2020). [Online] Available from: https://
indiankanoon.org/doc/62732482/. [9 December 2022]
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Sgutlasgla dalilpaUamelunaisisae deddasulvuduiendu amnuneiey
nszvhanuRegutidedlasulng

(3) mnguulansghanuRalulneiienuiveatduayunisdesuauilo

Yo USANs SRR TN IvIesTTTIYe Hlusedlasulnyianliiiuinlvse
U%’.U »44

Tudinveang 90a (1) “Msvidenvient” ATBUARNEINITNTEINNFULUL 719013
widlganeuaagn1sIEidmanIenIn 11313 UATEEe 9 dowaud 59 AsIWNUAY
Womawf mMsnszvhfeslidnvasidunisnisueniesfiodisnn mnnsnszviniies

1 = [ = vy & o A a X a a ¢
wanspulaiiansn nsdivsiunismieaveuladeadunisnseyiintulaesingfnisal
WINAOUNTULIIIE®” Tngaaasiuauuitadeln swnfaglasuauduasensiu
wiiJudgdnvalunudnuasiiuguresaniiusasisasgieosudvingu® Jadesrilan
msnszvhdmalunsvimenisieguesszusulsznndulneneldsgossuyavosanius
asnsausgwesuiiniold og1als” mnnisnsevlidwmanenany nsdiitedn nsnszi
oV oA a ¢ Y oA & a
galdfingAnisalwandeuyuusmeaziluninuiinnuuinsy 90a (1)

* StGB § 90a Verunglimpfung des Staates und seiner Symbole. [Online] Available from : https://
www.gesetze-im-internet.de/stgb/  90a.html. [9 December 2022]

“§ 90a Verunglimpfung des Staates und seiner Symbole

(1) Wer offentlich, in einer Versammlung oder durch Verbreiten eines Inhalts (§ 11 Absatz 3) ...

2. die Farben, die Flagge, das Wappen oder die Hymne der Bundesrepublik Deutschland oder
eines ihrer Lander verunglimpft,

wird mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe bestraft.

(2) Ebenso wird bestraft, wer eine offentlich gezeigte Flagge der Bundesrepublik Deutschland
oder eines ihrer Lander oder ein von einer Behorde offentlich angebrachtes Hoheitszeichen der
Bundesrepublik Deutschland oder eines ihrer Lander entfernt, zerstort, beschadist, unbrauchbar oder
unkenntlich macht oder beschimpfenden Unfug daran veribt. Der Versuch ist strafbar.

(3) Die Strafe ist Freiheitsstrafe bis zu funf Jahren oder Geldstrafe, wenn der Téater sich durch
die Tat absichtlich fur Bestrebungen gegen den Bestand der Bundesrepublik Deutschland oder gegen
Verfassungsgrundsatze einsetzt.”

* Urteil vom 16.11.1959, 3 StR 45/59. [Online] Available from : http://www.juralib.de/entschei-
dungen/ bgh-3-str-45/59-16.11.1959. [9 December 2022]

“ BVerfGE 81, 278, 1 BVR 266/86 and 913/87 (Mar. 7, 1990). Cited in Kevin W. Saunders, “The
Desecration of National Symbols and Lese Majesté,” in Free Expression and Democracy a Comparative
Analysis (Cambridge University Press, 2017), pp. 173-200.

" BVerfG, Beschluss vom 15. 9. 2008 - 1 BvR 1565/05. [Online] Available from : https://lexetius.
com/2008, 2807. [9 December 2022]
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* StGB § 11 (3). [Online] Available from: https://www.gesetze-im-interet.de/englisch_stgb/. [9
December 2022]
* Criminal Act (Act No. 11731, Apr. 5, 2013)
“Article 105 (Profanation of National Flag or National Emblem)
A person who damages, removes or stains the national flag or the national emblem for the

purpose of insulting the Republic of Korea shall be punished...”
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% Constitutional Court of Korea, “Case No. 2012Hun-Ba37 (June 27, 2013)” [Online] Available
from : https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2017/08/Punishment-of-Insult-
as-Criminal-Offense-Case.pdf. [2 January 2023]

°' Criminal Act (Act No. 11731, Apr. 5, 2013)

“Article 106 (Defamation of National Flag or National Emblem)

A person who defames the national flag or the national emblem for the purpose mentioned in
the preceding Article shall be punished...”

* Korea Legislation Research Institute (KLRI), “Criminal Act (Act No. 11731, 5 April 2013)” [Online]
Available from : https://elaw.klri.re kr. [2 January 2023]
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* Constitutional Court of Korea, “Case No. 2012Hun-Ba37 (June 27, 2013)” [Online] Available
from : https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2017/08/Punishment-of-Insult-
as-Criminal-Offense-Case.pdf. [2 January 2023]
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Abstract

Freedom of assembly is one of the fundamental rights under international
human rights law. In Thailand, Public Assembly Act B.E.2558 is the main legal
instrument regulating such freedom. However, after Covid-19 pandemic immerged
in early 2020, The government of Thailand declared state of emergency to tackle
the problem. Many health-related regulations which are imposed between 2020
2021 - unduly restricted freedom of assembly significantly. This research investigates
how the government restricted student-led democratisation movements between
2021 - 2020 and identifies difficulties in reviewing these health-restrictions limiting
freedom of assembly. It argues that the emergency law and emergency decree gave
too wide legal basis granting too much discretion to officers while the judicial review
process was weakened and departed from international standards significantly.
Under these circumstances, political activists in 2022-2021 were unable to exercise
their freedom of assembly effectively. They face restrictions on freedom of assembly

which did not comply with international standards.

Keywords : Freedom of Assembly, Public Assembly, Restrictions on Freedom of

Assembly, Public Assembly Law, International Standards, Human Rights.
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CCPR/C/125/D/2720/2016 para 6.6; Human Rights Committee, Concluding observations on Equatorial Guinea
in the absence of its initial report (22 August 2019, CCPR/C/GNQ/CO/1), para 54-55, Human Rights
Committee, General Comment 37, para 22.

*" Human Rights Committee, General Comment 37, para 53.

* dnuu Aaasy way Janid AygEes, “nguranen1stnyNas1saeeldeIweizusems”, CMU
Journal of Law and Social Sciences, 12(2), 40-63, 46.
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* Maina Kiai, “FOAA Onlinel:The Right to Freedom of Peaceful Assembly” [online] Available from
. http://freeassembly.net/wp-content/uploads/2018/01/FOAA-Online-The-Right-to-Freedom-of-Peaceful-
Assembly-update-Nov-2017.pdf [18 March 2022]

' Article 21 of ICCPR, Article 11 of African Charter on Human and Peoples’ Rights, Article 15 of
American Convention on Human Rights, Article 11(2) of European Convention on Human Rights.
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Abstract

The operating characteristics of stock exchange in foreign countries are
naturally mixed between the ones having an impact on society as a whole and the
country’s economy, and the ones operating a private business unit as the center
for trading and exchanging securities between investors. This raises a noteworthy

legal issue to conduct research on the legal status of a stock exchange.

This research article presents a survey of the legal status and operating
characteristics in terms of structure, history, legal establishment, acquisition and
remittance of income, procurement, tax payment, accounting, ownership, manage-
ment structure, employment, exercise of administrative power, status under the
regulation by a state audit and under the control of a state financial regulator for
the stock exchanges in South Korea, Singapore, China, Malaysia, Germany, Vietnam,

and countries in the Euronext group.

Next, it offers some thoughts derived from a comparative analysis of

the legal status and operating characteristics of these foreign stock exchanges,
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namely the organizational forms, characteristics that indicate the status of a private
body on a stock exchange, characteristics that indicate the status of a public body
on a stock exchange, and characteristics that cannot identify a stock exchange as

a private or public body.

Keywords : Stock Exchange, Legal Status, Operating Characteristics, Comparative

Analysis, Distinction between Public and Private Law
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from : https://www.koreaherald.com/view.php?ud=20150129001140. [4 January 2023]; Yoon Ja-young, “KRX
lifted from public corporation status,” [online] Available from : https://koreatimes.co.kr/www/
biz/2015/01/488 172716.html?utm_source=gonw. [4 January 2023].

2 msiilasuniseensudulumadnmadunisialy (W Jung Nu Ri, “A Study on Demutualization

of Stock Exchanges,”).

2 forsanveuwanisUeauld National Finance Act 270 Articles 8, 9-2 Paragraph 2.

2 farsanveulan1sueAuld Act on the Management of Public Institutions 210 Articles 4, 5, 39-2.

2 ﬂﬂiﬁﬁﬂuﬁﬂﬁmimﬂﬁmﬂmﬂmu’mﬁuaﬂ SOE Research Center Korea Institute of Public Finance,
“Public Institutions in Korea,” [online] Available from : https://www.kipf.re.kr/viewer/default/doc.html?fn=
FILE_0000000256770n3_1&rs=/viewer/result/kiPublish/202211///. [2 June 2023] fisivisnuiifan sy
osfnsuvauenly uazlisl KRX egludny@dnmandsdng.

# g Korea Exchange, “KRX Annual Report 2021,” p.7, 31-32.

Z fansanveunnisUsAuld Act on Contracts to Which the State is a Party 210 Articles 2, 7.

* KRX #518n133remdensnelisunstiuysednl (g Korea Exchange, “KRX Annual Report
2021, p.33).

7 Juluaudeeniiulu Article 2 (3) usts Corporate Tax Act.

% fansauvauwnnisusduld National Finance Act 270 Article 3.
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mMsusmsneUaeinvualily National Accounting Act?” wag Act on the Management
of Public Institutions® uaiiszuun1sdavintadanuiuussnenvunaly

= ~ [ a v < 1'% = v a o 1 A 2/
[AAPN LN@@%TUEUUﬁHV]L@ﬂ?IU ﬂ'ﬂ&lLUUL?]T‘UEN"\]W]ENW"\N‘JQJ’H]Wﬂﬁﬂﬂ?ﬂﬂqiﬂa‘vju

= o Y1 v o/ < a o = 1 a [ o 4
mm'ﬁ’;ﬁﬂmmaavguﬁlu KRX L‘LJ‘L!U%"I“JVIL@ﬂ“liu‘ﬁﬁﬁ')umqﬂﬂ%ﬂi%ﬂ@UQﬁﬂﬂﬂﬁﬂWiWﬂLLﬁ%

v
v

a v ¢ o A v A a . .
ATV URAINURBUIYN VI9U amﬂwaﬁgmawﬂu KRX tWeg Korea Financial
Investment Association ia¢ Korea SMEs & Startups Agency %ﬁﬁaﬁmmﬁmﬁmﬂizmm

Seuay 5 vesUSuauiavuamintu’

dusulaseadnenisuims KrX Hu Tasudnidululusuuuuresuismaenyusiily
namRefiUszyuderursusitinnenssunsUs T U iouivsuIen Tasdinisdads
WHUNEoBRIUNUAIUA1S 9 p819lsAR Korea Securities and Futures Exchange Act
IFimuandninasifgaiulassairanisuimsiansnarevdnnindliifudy o1d
DIAUTENBUVBIHUTMTTHAUFINLNING 8 D3IAUTYNOUVDIAMLNTIUNITANULINTY 9
n5l#e1unauA Financial Services Commission Yesuellfinaeuusgsmudmiiuims
99 KRX meluniaftoundsnudets lunsdffdulivmngausonii ssnam 8 (@)
warnslisuassiunsfaniflvessssudviniivimsviendnan windiu
viAangunetfgafundnming aumns 12 uanaNtiy 1M1 17 Sauelineane
nIsUNsaendeguanIteUTasvewman (Market Surveillance Committee) Tnefi
nssunsaedlwindosnannisiauedeuss Financial Services Commission ¢

Tufirmadeatu 1o KRX Tlsfunhsnuifuiuaiuayuainisuiauayiily
DIANTUMITUANN Act on the Management of Public Institutions F9ilgnu891U
AfeadestumsuImsansnsne shlvinsdrausenumes KrX liimnegmeldngmneuims
NnuUYARANTIASY biwn State Public Official Act way Public Ethics Service Act usiiUulumu
nvIeANATEIUTINUR I T EensuialU”

2 Fefidadulilu Articles 6 (2), 11 usa National Accounting Act.

0 FaiidadUlalu Articles 39-2, 40 (7), 42 usis Act on the Management of Public Institutions.
i 9 Korea Exchange, “KRX Annual Report 2021,” p.27; Korea Exchange, “Shareholder Status,”
[online] Available from : https://global.krx.co.kr/contents/GLB/01/0104/0104030000/GLB0104030000.jsp. [2
January 2023].

32

g Korea Exchange, “KRX Annual Report 2021,” p.5.
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viatl udfeflaniugfunisruensusgiesdany ud KRX Aanansaldgiung
U19U5N3M1uTl Korea Securities and Futures Exchange Act fviusldl 817 81119
Tunseenngseilsumdsdsfuivandnama s1unslunisimununadnslunsdiingg
Foreitliund sruslunsvedeyaangiieatesiunisnssinfiiaundlusan s1une
TunseysfRtmdnyindidnguazeananpana® el sunautedszns 019 srualunsii
ndnvinddiguaroonnamandnvingiu KrRx aldlinelsinisoudfives Financial

Services Commission WNHL*

Tnevhluudn KRX fildnhsnuiiegmeldnisnstaseunisiuves Board of Audit
and Inspection Ael# Board of Audit and Inspection Act®® agnglsfn mndudunie
dleuenizuunidesue Board of Audit and Inspection fip1avinisnsiaseuaTves
KRX 1 iilosann KRX ilunthenuiidetulnessiagivenimionnuszuangmneuns
vieusranan e AS IR msnuldTuNsusaany vrimstisilsiag
Antuluarunuass

dmFumsaruaumsaiiiunisues KRX ngiluifuvthives Financial Services
Commission @adunthenusvmsdiunansvestszina dnthilunsmuaunguayszuy
N15UYRIUTELNA Qﬂ%’mﬁgﬂm Act on the Establishment of Financial Services
Commission” fig1u1alunsengy1nnsuilutetsduresusem seiumsmseiumies
fuimsszdugaiegnineinsgianuiin iufseysinisoonuaznennounissiviing
nannsng a1

2.2 panananninglulssmagealus

‘Singapore Exchange Limited’ #38 ‘SGX’ Li‘]ummwé’ﬂm%’wéﬁiwmjﬁqmL.wimijq
luede dyadmannindmusiainaiandt 900 Wuduwegdnlus areusunung

Fourglunainnii 1.35 Nuaumsegasalisnoiu waziviennaanzidoulunainuinnii
735 U3Em (d19291ud A.A. 2021)7

Articles 16, 19 of Korea Securities and Futures Exchange Act.

Article 24 of Korea Securities and Futures Exchange Act.

frsunvoulnn0eAuld Board of Audit and Inspection Act 210 Articles 21 ,20.

* Article 23.7. of Board of Audit and Inspection Act.

Article 3 of Act on the Establishment of Financial Services Commission.

% Articles 5(2), 12, 17, 24, 25 of Act on the Establishment of Financial Services Commission.

% g Singapore Exchange Limited, “Financial Results for the Financial Year Ended 30 June 2021,”
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dmfuamnuliusniu SexX gnaesstulud a.e. 1999 :INn1sAUTIUTIEYR
FarlusTesiuRanisuanideundnning 3 uwia Tiud Stock Exchange of Singapore
Limited, Singapore International Monetary Exchange Limited W& Securities Clearing
and Computer Services Limited® n18l@ Exchanges (Demutualization and Merger)
Act 1999 uaz SGX Isasmeidsuiieadngnanavdnminelu a.a. 2000 tiodalonalsi
Usznadldiomanmuluuisnld nstiohlvlaausmangrneiduuisnumsusntin®
wazlud e 2008 SGX Wdanuedeulmainalaenisdnde Singapore Commodity
Exchange duifunanavidnningdnsnevisvestsema silidagtu Sex Wunaalng)
Wigananaidealulseimadsnlus® ails ull Securities and Future Act 2001 azidaddlyt
nvuneduiifinuaniiauiifivunaansaveduiunalunaandnningled aneld
nsoylAves Monetary Authority of Singapore® wslutlaqUuuseimedaalusndanedl SGX
fiflanugdunaavdnnindaungraneegifivsaiaifieuini

et nsldundenulunisuivsauses SGX Hu lulumudnuuzvesusenily
TuUsemadenlus naafediuvaselinnnisuseneufanishudnuasing 9 8 n1sseaumu
MseAudwEouinig aenilevieneldnnnisudesiude 1av Seseldmantaggniinn
Teluudmsnuueauson® wail Imalﬂﬂamgwﬁ’zg@'ﬁimﬁgamu Securities and Future
Act 2001 Wag Companies Act of 1967 fifvualiudmentudosdeliuneldidngy

[online] Available from : https://investorrelations.sgx.com/static-files/e1bcddca-f7fa-41cd-98df-6f5c8e9c1683.
[19 January 2023]; Singapore Exchange Limited, “Corporate Information,” [online] Available from : https://
Www.sgx.com/securities/corporate-information?page=1&pagesize=100. [19 January 2023].

" Nikkei Asia, “Singapore Exchange Ltd,” [online] Available from : https://asia.nikkei.com/
Companies/Singapore-Exchange-Ltd. [10 January 2023].

' Newspaper Singapore, “Singapore Exchange shares expected to make shining debut,” [online]
Available from : https://eresources.nlb.gov.sg/newspapers/Digitised/Article/today20001123-1.2.8.4. [10
January 2023].

* James Chen, “Singapore Exchange (SGX): What it is, How it Works,” [online] Available from :
https://www.investopedia.com/terms/s/singapore_exchange.asp. [10 January 2023].

* Section 2 of Securities and Future Act 2001.

* Singapore Exchange Limited, “Singapore Exchange Annual Report July 2021 - June 2022,” p.6
[online] Available from : https://investorrelations.sgx.com/static-files/8c8c8644-80d0-43ca-b34de-
eba3ad3c90f2. [2 June 2023].
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=

1 < a < 14 v 1 .
'E]EJ'NIﬁﬂG]']@J PINNANTUIINAIUUURIVIILAT AENWUIT SGX Al

Lo

LAUSEN

D.

N v’
RV IRV
ymARasTINATLariAuaAatIuIun (Hesnndanuzduusdnumuudiia)

= &

Durterunelnguasiidndiuiunnianluiosay 23.3 laun SEL Holdings™ Jaluuium
1 Temasek Holdings 1Jud1ves fatu e Temasek Holdings tuuiumaisgurailu

W1999 (government-linked corporation) wsiviieagiies® Favililuaruduasauen
Syunadealuslasunmstiunaainnisaiiiviuves SGX Bnsendues”

ails Securities and Future Act 2001 §afin1simunndninasiienfuanudy
FrvadliifuduunasnisdiorniuAanismatavdnnsnslifinudusssude o n1s
vulalyaraderuluuidniidudufanmsnaamdnninginnnin 12% vio 20% Feaz
fedndudfonuselveg (substantial shareholders) uusiazldsuayg1n® wienisiue
TmsuseiaU sy Ut Usyanunssumsudms nssums M‘%@Qﬂﬂaﬁﬁ@gu 9 NI
e uusiazlasuengin® 1Wusuy

e

diosan sex flanusidunisnuenay n1sdadedadiedsduiunislunia
lnYULA naReUIEaNInsafmuaulsutensintedadisesnuasla® Tnefladl
ﬂgwmﬂwﬁmﬁwﬁﬁwﬁ’umﬁm%a%’m%ﬁw%amiﬂ’ﬁ@u“ﬁJumsLaww laidnezdu Securities
and Future Act 2001 wag Companies Act of 1967 wag SGX Aisipadnan@Ruldiayuaag
sauenwily® Wesndlddamiasudu wiousendidiuionssulduarsnils
vidoilingusrasdiirtesiuasnsaselon GaagldiumssniiutazanamBaumng 43

WA Incomes Tax Act 1947

* Market Screener, “Singapore Exchange Limited (S68),” [online] Available from : https://www.
marketscreener.com/quote/stock/SINGAPORE-EXCHANGE-LIMITE-6491511/company/. [3 January 2023].

% Temasek, “Frequently Asked Questions,” [online] Available from : https://www.temasek.com.
sg/en/about-us/fags. [7 January 2023].

" Temasek, “Does Temasek pay dividends to its shareholder,” [online] Available from : https://
www.temasek.com.sg/en/about-us/fags. [7 January 2023].

® Section 27 (2) of Securities and Future Act 2001.

¥ Section 28 of Securities and Future Act 2001.

%0 9 SGXGroup, “Procurement Policy,” [online] Available from : https://www.sgxgroup.com/
sustainability/policy#Procurement%20Policy. [7 January 2023].

> Ui’mg%ﬁ'ﬂgm%mﬂu Singapore Exchange Limited, “Singapore Exchange Annual Report July
2021 - June 2022,” p.217-221.

134



o

NIANINYNUNEY PAINTAUNINGIRE U 42 atun 1 : Jupu 2567

TudrureinsinniUyduu SGX dosaniiunisaniguuienenaulagiily
Tudsgina nanfe AosdninsieauanInmienisivvesusenludenssunisusenuay
Mszylvginenu” wariinsaeudntlnegnivaaulaiiniu Companies Act 1967%

dy d' a v < a (% [ ¢ = ¥ a wa a
wana1nd Wesan SGX Hanwazilufanisnaiandnnsng JadesfuifnuReulunisaey
Unyd@alanvualily Securities and Future Act 2001 38 N&1IFARYNAMUANINT
danddlvaeulniveswanavannindaaasngalviiu Monetary Authority of Singapore
NIV MINIINUAMURAUNATLAYIVDINUANUENIINITRUBE1T 18U

Tassadansudmsauves s6X th Wulvludnvarassuivnensuialy nanie
fiussguieruarusisinugnssumsuimtuieosiunisuasdndulanisuimsau
AaNAMENNING uenani Securities and Future Act 2001 Safmuavdninasiliiiuia
TmsuseReUsysuuson Usssunssunisuivms mimmiLLazqmaﬁﬁmﬁu 9 NI
Lﬁ@lﬁ%’uaqﬁamﬂ Monetary Authority of Singapore®® dIun15319MsUT8T SGX Ty
sgagnelataduuntyafne q lunguuieussnuaiuund isedladaniuziduy
statutory board wazliusngundeyealaeniiulili SGX fasufjufniu Employment
Act 1968

sGx annsalisnannsusenislunsdiduauld sl anufl Securities and
Futures Act fviun 917 e1unasnifeuasn@nlunain sueeenngaeideuiigldiuauin
Tusaandnning a9 uwimamadudesegnelinsnsaaetlasasdninains sy
\Junsldgunady (public function) Tnedignugiunaunainngmune (source of authority)
waznsnsyineliiAnuasodvivestinanuunedu”

*2 Section 207(1) of Companies Act 1967.

> Section 199 of Companies Act 1967.

> Section 31(1) of Securities and Future Act 2001.

Section 28 of Securities and Futures Act 2001.

farsunvoulnnsUeAuld Employment Act 1968 @l Section 2 (Interpretation).

55
56

57

9 Yeap Wai Kong v Singapore Exchange Securities Trading Ltd [2012] SGHC 103 Faenanandn
1 56X fmsnspihuissemsiiidnuasdumslisiuney Swenagnausuasivaeulagesdninainisld fagu
nsldgunalunisdiniiiou (reprimand) 109 SGX-ST Suibuuitngnues SGX deifwmiuluaft Feenaldidad
41 wimsldsrunadnifeudinariasifiinanngssdsunieluremnauidnios LLGié’ﬂmﬁ]ﬁ?uﬁgnﬁmzﬁaiad%’umm
Securities and Futures Act 3afiunsligiunanuiingvane$uses (statutory underpinning) S nsudlung
sudeunmeludnduardedldsunnuiureuain Monetary Authority of Singapore Aeufiazdsiuld waziduly
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d1TUN1INTIERUNITRUNATTYRERLUSTY avgniiulag Audit Act 1966

a a '

WaLALLUNNSIAY Auditor General FIURUNNARUNITATINFDUNNTRUVDINUILITUYD

[y a o %

55 (public body) MnUszinn Tdnaziluihedfvyd® deusms wiarlienainis SIu

T

)}

¥ %

I [y . 58 o X a o 1 ]
fnthlunsnsiaaeunuressy (public fund) Mme™ el lumsinnuAdmhenuyes

$UU zAsaunguznIdiilumhenunTuassserausms delAvydh e

9

e

AanTsinty lisudamhenuilasuduatuayuanniasgnielisiuisegiufe A
SGX Atliiegnelinisnsiaaeuves Auditor General @3un13AUANNIIANTUIUIAY
MUt Aregneligu1aves Monetary Authority of Singapore 3l iyl Securities
and Future Act 2001 @sazfigruranaiedsznis 919 niseyddbnaanzideuduy

v % 6 waf) vYa vy 44 1 14 =l ¥ 59 & 1 5
aanavidnning nMseuliRlvdlneviusglvg (Sevar 12 viseseuay 20)” W3NS

londnegusmsvamatananning® g
2.3 aanananningluuszinaly

Uszmedudnatanannindaualugaouis 1aun Shanghai Stock Exchange
(‘ssE”) Fadupanandnnindniiyaamannindmusanaingulusudvanlulanuway

'
v Y =4

dusunilsluele® uwag Shenzhen Stock Exchange (‘SZSE’) Fadumanananningd

1 v ¥ 3

dafunsaswassauinnssulivivsena® wenantl fallnandmsudevieviuveiavmig

)

YuANaazIIngaNdnuilaine laun Beijing Stock Exchange (‘BSE’) @aiinnsuszanu
ANUTIMTONGINAIU SSE wag SZSE aeelndtin®

wWieUszlemiansisagdne Fadidnuasfunslisundemasiansisasuld (@nisieseviddaduvesia
wiadinlu Chen Zhida, “The Nature Test and Source Test in Judicial Review: Yeap Wai Kong v Singapore
Exchange Securities Trading Ltd”.).
*® farsanveuwan1suenuly Audit Act 1966 1aann Section 2 (1).
* Section 27 (2) of Securities and Futures Act 2001.
% Section 28 of Securities and Futures Act 2001.
o ﬁw;&ammié‘gasuwﬂdw 6.5 fuauneaarsansy lul a.m. 2022 (g Shanghai Stock Exchange,
“Overview,” [online] Available from : http://english.sse.com.cn/aboutsse/overview/. [30 January 2023]).
*% g Shenzhen Stock Exchange, “Overview,” [online] Available from : https://www.szse.cn/English/
about/overview/index.html. [30 January 2023].
& 9 National Equities and Exchange Quotations, “Introduction,” [online] Available from : https://

www.neeg.com.cn/en/about_neeg/introduction.html. [30 January 2023].
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nszerenannsndluussmasuiianudusndusaiasnassed 1860 Tnefing
Samamanandnmindosradumensadusniinanadedlslul aa. 1891 léud Shanghai
Share Brokers Association (Wagudaiiu Shanghai Stock Exchange TuU a.A. 1904)
wonand luAsadnasse 1920 Aflnnsdaanaiandnnindifinidiy 817 Shanghai
Securities Goods Exchange @ Shanghai Chinese Securities Exchange ﬂ’]'ﬁﬁﬁ'ﬂﬁ
umsmaLs?imlé”flulfsaflﬁ'juﬂaflamLﬂu@u&?ﬂmqmqmiL‘iuLLmIaﬂmi’uaaﬂ wazlud p.e. 1946
Shanghai Chinese Securities Exchange Alsasutedu Shanghai Securities Exchange
Co., Ltd.*

| 1 IS o/ v Y a LY QU 6 gj Py ' L4
v Tugaet a.a. 1949 Sgunaladudnaaiavanningvivuniveausdsegnun1sal
darutlen® nmsvevevannindlulssmeiuSuiivudnasmainuleuisdalssinaves
Ssunadulum3adneissy 1980s lngsunasussvvuveslseineau (The People’s Bank
of China) sudidlisguiavesduaunsadadwatandnnsngls F9laiin1sdnns SSE way
SzSE Yulud a.A. 1990 el n1sAduN1sYes SSE uay SZSE luszezusniseglunis
1 va Y Y a ] = M yva v v gy
muAuegElnalnuassguanediularsuiAsUsyvu detlul a.a. 1998 Alandeduld
Securities Law wazdnfs China Securities Regulatory Commission (‘CSRS’) Auvinuting
AIUANALANINITNAAEN VTN UNUTTUIATID AU SWIAINAN dHAlTTTUIANA1YeY
Uszinaduliunuivlunismivpuiduianmsaaiavdnnswdunngagu

#iafl Securities Law 1998 l¥Usanuzvawmaravdnninglidu “dayanadi
Liuananuamlsiliuinstoriendnning”s deufinsudlungvanelull e 2005
wlfvdsuisumesmanandnninglivaneis “dauanaiflifuinistonendnmingdd
msquaunasesuledld”® uarluifeusunay aa. 2019 Fsiimsudlungrnelnenaves

64

Goldman Sachs, “The Shanghai Stock Exchange Reopens in 1990,” [online] Available from :
https://www.goldmansachs.com/our-firm/history/moments/1990-shanghai-stock-exchange-reopens.html.
[30 January 2023].

 Kai Lyu, “The Institutional Transformation of China’s Stock Exchanges: A Comparative
Perspective” p.56-70.

% Geretto Enrico and Rubens Pauluzzo, “Stock Exchange Markets in China: Structure and Main
Problems,” in Transition Studies Review (Vol.19(1), 2012).

" ‘A non-profit legal person that provides a place for the centralized trading of securities’
(Article 95 of Securities Law of People’s Republic of China (1998)).

8 ‘A stock exchange is a self-disciplined legal person’ (Article 102 of Securities Law of
People’s Republic of China (2005)).
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Order of the President of the People’s Republic of China No. 37% wagtusimuinis
dnantu Sldtwualinaandnnindlndumhenuresigiasnss usldmualuinns
96 Trmsmuiufanisnanndnningiiudodldsueuginain State Council fou uas
naravannindfianiueidu “dfuaranmunguune” wagd “N15QuananIsvedniLes”
(implement self-regulation) Ingu1ss1 99 é’qﬁmumﬁiaiﬂiﬁmiaLLaﬁﬂmsmuLmﬁﬁm%

o w

nanmstunsiulsylenidiusunagnisaduianisegradusssunayliusdadudany ™

Favuaiiviliaamugmengusneves SSE uag SZSE failddnau usnudeu
Jrnisdrannusdlulunsiiiinatandnnindvisaesillasudvinaanmiienusy
og19nn eiSeuiisufunanandnnindvesussmalunguuedlnasuidiu waynisniuny
LAYEILIENNSYBISTRE SSE uay SZSE Alifivhilazanas™ nsitilvnaiandnnindvisaos
fiaougimiiounhonunmheniawes CSRC inniflasidumhsnuauaudies” e
CSRC finslggunasgnannlunisidiumsnugenisatiivauvemaiananning”

du¥u BSE thu usiAuAenatn NEEQ Fafimsidumsluguuuuvesuisnensy
Tnediu3s NEEQ Co. Ltd Svaansidoudaiilul) aa. 2012 uasfudiuiufianisndou
T a.a. 2013 meldnsmunuues CSRC™® Aeufivsdinisufsulud aa. 2021 Tasdnds
nanavdnning BSE Funneldnisaduionislae Beijing Stock Exchange Co., Ltd
Faduuismenvuammaidouillédadedulmi Tnefiussvuial NEEQ Co. Ltd Wudfiovu
uefleaifien” wazilevfuves NEEQ Co. Ltd gniielay SSE uay SZSE nsewnis™
Fefiansanléin BSE finmndenlesesrsuuumiuiunaavdnninddululszinaiutiuies

% The National People’s Congress of the People’s Republic of China, “Securities Law of the

People’s Republic of China,” [online] Available from : http://www.npc.gov.cn/englishnpc/c23934/202109/
9886ca6f805e4663a9a725d6f72066dd.shtml. [30 January 2023].

™ Articles 96, 99 of Securities Law of People’s Republic of China.

' Kai Lyu, “The Institutional Transformation of China’s Stock Exchanges: A Comparative
Perspective”.

? Huaiyu Wang, “Stock Exchanges in China: Self-Regulatory Organisations or CSRC’s Branches?”.

" Wej Cai, “State Control and the Weak Stock Market in China,” in Journal of Financial Crime
(Vol.17(2), 2010) p.194-971.

™ National Equities and Exchange Quotations, “Introduction,”.

™ Christina Gigler, “New Beijing Stock Exchange-An Overview,” [online] Available from : https://
www.roedl.comV/insights/china-bejing-stock-exchange-sme-capital-market. [30 January 2023].

® Yumeng Li, Xiangying Meng, and Xianhua Wei, “China’s New Third Board Market: Opportunities
and Challenges,” in Procedia Computer Science (Vol.55, 2015), p.1050-1059.
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Tudansifandayulunisuimeiu uiedldsuadssnannneisinenss
usiidlo SSE uag SZSE fgndadenlasgunariosiuandaust® ae. 1990 way 1991 pud Iy
vleunuldimuluszesduusniunainsguiaresiu’ du BSE Seindufanmsiae
Beijing Stock Exchange Co., Ltd Imaﬁﬁuﬁy’wmgﬂﬁdm NEEQ Co. Ltd uazUs1ngsalui
#ures NEEQ Co. Ltd gnitelas SSE way SZSE Bnsentsssilduanuadiuugadu vilsasy
IgrimulunisuImsnuves BSE inaneanavdnvingdululsemaiu

fiall 1ms1 101 Ui Securities Law léimuslvinanaudnnindihseldann
mssndufanmsunidunulunsuimsnu wasdnneaandnnindlaegluguveanissiud
YOIANTN (WY SSE waz SZSE) udd Audliinsuuslunaiilsannsaniufanisun
aundnTuniaendnnindazauananimnsvinny Jufleiuduiugy sl
LaifinnsdeRuseldvemarandnnindidndsvseuandnesedteviuwsiegidla aundd
panndnnSngazinsAuananinniney

oty WonaandnningluuszweRulilasuiuszananinniasgudd Jeiiliniae
NuUIYUIUAReYN1elin15InFaINd19n1ASTHIN Government Procurement Law™
26191577 Tuwdvoen1szn1@iu SSE way SZSE ndulasuniseniulilideadenne
A = I3 ! ° o a ~ &
Wasndussansidvarsmuanilsuazandunisiieuselovtiasisuy auuns 26 (4)
Wi Enterprise Income Tax Law Usgemstiunneneann BSE feroadeni® esaineglugy
YDIUTENLONYU”

dvsungunasisunsdatnd nsmseautiyBuazauiuiiadaneniumsdnh
Jadvesosinssng o luussmasuiu Hulusu Accounting Law 91l 11ms1 2 89
ngranefanaUygRlieiAnsveesy aeRnsumve Jamne a1ty yaragusznau
gRaMNITNBaTTLALMIENUDY é’auLLé";Lwié’aﬁmﬁwﬁ@%muwﬁ’@zﬁaﬁumﬂgwma‘f’j

" Zhong Zhang, “Law and Finance: The Case of Stock Market Development in China,” in Boston
College International and Comparative Law Review (Vol.39(2), 2016), p.294 ,382; Stephen Green, China’s
Stockmarket: A Guide to its Progress, Players, and Prospects, (London: The Economist, 2003), p.12.

™ fansanveunnsUsAuld The Government Procurement Law of the People’s Republic of
China (Order of the President No.(86 1sa1n Article 2.

” 9 I-Ting Shelly Lin, “Non-profit Organizations in China: How to Apply for Tax Exempt Status,”
[online] Available from : https://www.china-briefing.com/news/non-profit-organizations-china-apply-tax-ex-

empt-status/. [31 January 2023].
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Liwarsmmlstaisunalunisaiuauesdnsianesniy Securities Law o814lsfia
Sofinnsananlassaanungrneudiaznuin CSRC ndulisnnasgianinsnandunis
AIUAL SSE way SZSE Mafazanunsauiiuléninniseensuues SSE wag SZSE Lovine
meldnstuuzlnense (direct euidance) waznsdadutiyn (under supervision) 184
CSRC® msiasinnsanléd SSE way SZSE fdwesiiutiaiefessuasdowiiunuiio
Uslowtianssny @ BSE Hu whregluguuidmonty uidlefirmdeulosty SSE
uay SZSE feildfiansaninudy Jedfuldindivesiiuiadsmes BSE Aonaaziluiguas
Uselevdansnsaednuniu

dmdulaseadransudmsanuemaavdnnindiy Wulumundninasiimmue
13l Securities Law 819 N5 vualidinue nssun1suleugnasAnenISUNISUSING way
faansTludsldsunisusieialag State Council mMsfvunUszinnvasyaraiifesin
MAieunalunisusmsnann 1a=®™ sl 99nsdsanUIN SSE, SZSE uay BSE fdl
Tnssadensusmsiaenndestiudormuaiisdul® dunisarasenululssmaduiiy
Julusnu Labour Law 31957 2 TayalRvounnistadulingnaininewienseunguds
N139MUIIUVBTANAILALDIANTTINVATUA VUMK UAUIY MRBAIUNUIBIUTDISTT
401U uazeIRNSUMNTY Faty N13919UI 1T UYDINUILIIUVDITTUALIUIEULBN YU
Tudsemasuiilafinnuuansnsfuethditoddy liimanandnmsndienuuislulssmea
SusilanuzulsAfedasiniunisau Labour Law iadu

% Shenzhen Stock Exchange, “Overview,”.
81

Articles 102-104 of Securities Law of People’s Republic of China.
& 9 Shanghai Stock Exchange, “Organization Structure,” [online] Available from : http://english.
sse.com.cn/aboutsse/organization/. [30 January 2023]; Shenzhen Stock Exchange, “Organization,” [online]
Available from : https://www.szse.cn/English/about/organization/index.html. [30 January 2023]; Beijing Stock
Exchange, “Organization,” [online] Available from : https://www.bse.cn/company/organization.html. [30

January 2023].

140



o

NIANINYNUNEY PAINTAUNINGIRE U 42 atun 1 : Jupu 2567

[V Y

19l Securities Law muualinaianannindlulssmaiuanunsalddiunalavany
Usens W s1unalumsdainnisseviewasdlvisnliunisdevendnning nseenng
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13 44 = I A A o = 1 ¥ [
Juiudssdiannuseidwnamvay (egase) visemhenulssanla aelanisidu
MiwusFa Audit Law Jeulilaense Jsldedneldssuumansivaeunistiuniasy™

msmuaunsiuAansnaravdnninglaeyily 1Wusiunaves CSRC Taedl
State Council tHuffauaudndunis il Ing CSRC fgrunamu Securities Law
wanuaeUszms 017 sntluniseyiidetifuresmmandnnindroufiasgnindedn
y3ofinswAsundas nmaudsiuazifinaeusumisddnnisialuvasmatavdnning
msaamaaqLLaz@JLLamse??amwé’ﬂw%fwé mMsfvuasuutuinaavdnningseadadn
newuiiednnIsAuAe wagnsfvuansthifuluneamudanisanudssanly o

2.4 paranannswglulssmautae

paanannsneluuseiwmana@e laun ‘Bursa Malaysia’ 4u (Junilely
U v el 1o = Y = Y Aa a = & v o
nanvannindlngngatueens Juseniedls dfansiannzioudeviendanningly
AaAN31 900 Aan1s™ sl Capital Markets and Services Act 2007 Fudunguaned
AIUANNISAIIUAINIIARIAnENNITNduarn1sFevIenanninglilassyliiinisdnes
nannannindlatu usiUavedidfiunnaaninsngumsealiioliiusyaalidnsmnain
Wensdevievanynindla® wazwsiinazldladundyg@vuilidaarnudnnsnguinnin
% 1 = [ I a v . o [ (Y] 6
nilawrsludszinaniade wiluanuduasaa Bursa Malaysia Ailumnaiandnning
gewiagnaniuianiseglutagiu

® Articles 110, 111, 115 of Securities Law of the People’s Republic of China.
# fasanveunnsUsAuld Audit Law of the People’s Republic of China siann Articles 1, 19, 20, 23.
¥ Articles 99, 102, 111, 112, 113, 114 of Securities Law of the People’s Republic of China.
* Bursa Malaysia, “Who We Are,” [online] Available from : https://www.bursamalaysia.com/
about_bursa/about_us/who_we_are. [10 January 2023].

¥ Division 2 of Capital Markets and Services Act 2007.
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amufiuanvesnsterevdnnindludsemanaidosudulud a.a. 1930 Tagly
syezuIndidnisanidunissmdunuusemagsalus aelsn1saiiunisves Singapore
Stockbrokers’ Association aunseiislul a.a. 1937 dunpuuwisiildaanzdeoulmilude
Stockbrokers’ Association of Malaya wiflail@iinisdeuendnninduuvansisas desn
Tl A 1960 399mds Malayan Stock Exchange T o numaduesuazlaiinis
Fovevdnniwduuudaasisazidundusn au Stock Exchange of Malaysia Qﬂé’f@@?ﬂ
Fulud e.e. 1964 uazldddunsaesnluie Malaysian and Singapore Stock Exchange
qunszaislud a.a. 1973 Malaysian and Singapore Stock Exchange Fslouenseandu
Kuala Lumpur Stock Exchange Berhad lusniaieiay Stock Exchange of Singapore
Tudsalu$ vidaantu Kuala Lumpur Stock Exchange fignannzSeulusuuisnumay
FrisionndniuAanisesin Kuala Lumpur Stock Exchange Berhad 1ud a.e. 1976
wagailunisiEesun MunseuIunIswUsan e (demutualization) wierfindnenin
nsudseiusazua ety wiemUasudeundiu Bursa Malaysia Berhad Tud)
a.f. 2004 THnaunseitatiagiu®

lngasuuad Bursa Malaysia gnaniiufianislag Bursa Malaysia Berhad @il
I A v ada a Y] A v .
amuwwngwmﬂLﬂumwwmwizﬂa‘uqiﬂwaﬂimaﬂWiﬂawu (holding company)
waraanzidouduuignumeudiindie® vl Bursa Malaysia Sldignindsiae Capital
Markets and Services Act 2007 wiilasuaysiiann Securities Commission Malaysia
Tanunsasiufansudnnsndla® Sndenilsdenanlain Bursa Malaysia danugidu
mgnuenvudguiieweniiufiansnaaannindlulssmaniadeiuies

141 Bursa Malaysia fitaglasunulun1suinseIuanaInIuysssnauruAumse
MNPNUTDITTUAREELA L BAINANINAINI LD UYBIALIANVBADNVULAIUAAY
LasnaIInNsInnziieudamaustniioUsynougsiawa uusmsnuimmnelauas

#  Bursa Malaysia, “Corporate History,” [online] Available from : https://www.bursamalaysia.com/
about_bursa/about_us/corporate_history. [10 January 2023].

¥ Bursa Malaysia Berhad, “The Constitution of Bursa Malaysia Berhad (Company No. 30362-P),”
[online] Available from : https://www.bursamalaysia.com/sites/5bb54be15f36ca0af339077a/assets/5bb-
559cc5f36ca0c3028d471/Constitution_of Bursa_Malaysia.pdf. [6 June 2023].

* Section 34 (1) of Capital Markets and Services Act 2007.
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1 a I&{ d‘ o a a
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menaUselonl” [Wudy ety Yedunairaulafediediumeanigninvihiunuiuuves

¥

Malaysian Code on Corporate Governance &4 Securities Commission Malaysia D
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dmsunsaavinUydvethenululsemanaletiu Audit Act 1957 SeRulvinig
MUY IVRITTUIANANN LA LasyieeUYes] ARenIURNAISITUELAYASIANT TME

[

Aotadnelininsivaeuves Auditor General” feliu Wledilignianadumeng g

o @ﬁaasﬁﬂﬁmﬂ Bursa Malaysia, “Integrated Annual Report 2021,” p.10, 156 [online] Available

from : https://bursa.listedcompany.com/misc/Integrated_Annual_Report 2021.pdf. [11 January 2023].

% flegneldtadiures Financial Procedure Act 1957 agnslsfifl fewnmiifideriuselvgves Bursa
Malaysia Berhad Aevihsnuvesigesninesyulssiudinsuasnamuiilensianinainnuuosniads defiogld
wanuasTEaBeadua fadu Jeenafieliisiieeld meden) nnmssuiuaumemaandiming Usenisil
Faflanupdendsiunainnannindvessemedanlus

* Bursa Malaysia, “Integrated Annual Report 2021,” p.165.

* Bursa Malaysia, “Vendor Code of Conduct,” [online] Available from : https://www.bursama-
laysia.com/sites/5d809dcf39fba22790cad230/assets/5fd31a885b711al6a85efee6/Vendor Code of
Conduct_GCFS.pdf. [12 January 2023].

* Bursa Malaysia, “Code of Ethics,” [online] Available from : https://www.bursamalaysia.com/
sites/5d809dcf39fba22790cad230/assets/6214653439fba2756e43999d/Simplified_Code of Ethics 290520
final.pdf. [12 January 2023].

96

9 Bursa Malaysia, “Integrated Annual Report 2021,” p.39.

7 fansauwauwansueruly Audit Act 1957 leann Section 1(2).
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=

Tuwdarududreasiu drsramuiiluilagsu dievulu Bursa Malaysia Berhad
UssanauSeray 20 Wutihawuseges Yssnaseeay 10 Wulfyaraenvu uasyssanm
Sovay 37 gniteludnumzuesiauny uenaniiu fevas 30 vesnsioruriouadums
folagviheanuvessy Tnefinesuusziudsay (Retirement Fund) wagnesuiitons
Wawmanyu (Capital Market Development Fund) Wugfieviuuszanasosas 18 uay
Uszanafeay 12 mudiaiu” el LﬂuﬁmﬁaLﬂm"lmiLU?%WLLUaﬂé’mhumiﬁaﬁuﬁjugﬂ
muaslaengnelusziunil nanfAennnsn 25 uis Capital Markets and Services Act
wslsinisanadle q flassiliyanadlafidndunsteruiadumnnnd 5 dau 100 ves

vumunagsotlasunseniiiluaednvaldnusanniguuniinnsnsensnnisadneu”

Bursa Malaysia Berhad filassa¥19n1suiusaaduuseniensulaeiialy
usi Capital Markets and Services Act 2007 lfdayafAnginasiunsusensiisiduly end
Astuslnssumssaveseesvisluaumeinssumsimuagondu “nssumsiite
Ustlowians1anie” (Public Interest Director) Bl#3unsussianniguusiinniansenas
n3n&3 Tneruuziinann Securities Commission vienstwuslinisnseviila 4 fieudes
ﬁ’umsLLm&”’w%aaamaauﬂﬁuﬂwsmaw%@'ﬂum’%a%ﬁaﬂﬁ%’umiagﬁamﬂ Securities
Commission flou 181 dauni1saruseauiiy Wulumuundeyg@lu Industrial

v W

Relations Act 1967 fslgvspunuusenenauilu™® visll iws1g Bursa Malaysia Berhad

va X a Y 1

TlSguna Msemhenundnn@unusyiayaR eildesegnnelasiuiaves Public Services

v Y

Commission LRNIUNITINIUNIATT?

98

7 Bursa Malaysia, “Shareholding Statistics,” [online] Available from : https://bursa.listed
company.com/shareholdings_statistics.html. [14 January 2023].

* Section 25 of Capital Market and Services Act 2007.

1% Sections 10 of Capital Markets and Services Act 2007.

' Bursa Malaysia, “Careers,” [online] Available from : https://www.bursamalaysia.com/about
bursa/careers. [13 January 2023].

12 FarsanveurwanisUaRuld Industrial Relations Act 1967 1giann Section 2 (Interpretation).
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Capital Market and Services Act 2007 98 1U1ARASTULATIINITNTENTHAIAG
wae Securities Commission TunsaauauMsAlivauvewaevanninglioganinewing
979 a"wmﬂumsa‘gﬁﬁﬁw%faqsuaaﬁ’ﬂé?ammemé’ﬂm%’wé nsainngseideulunismununain
fmanavdnnindiaus n1ussRiAnENIIININAIALIEIY N1IAUALALNSNEUALANS
foruluvismiduduRanmsnaandnnindlndulumungrne nsnenneuniseynyw
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2.5 AANANANNSWEIUUSSINALDTU

aaandnmsndlulssmeesudifivegdy 7 wis ldun Frankfurt Stock Exchange,
Stutteart Stock Exchange, Munich Stock Exchange, Hannover Stock Exchange, Berlin
Stock Exchange, Hamburg Stock Exchange W@z Disseldorf Stock Exchange'’ Wil
arufunvesmstenevdnvinslulssmasesuiduiatuluiidowh 4 fusganas
(founSadiansswi 14) wd agluszozusnEuananmsrunguiuveseilunainiile

19 Sections 8(2), 11(6) of Capital Markets and Services Act 2007.

1 FarsanveurnnisUeduld Audit Act 1957 1@a1n Section 5.

1 sr89uUszInlvesusEniinisseyfinisnsiaaeulnivesnuietedatnay () Bursa Malaysia,
“Integrated Annual Report 2021,” p.109).

1% Sections 8, 9, 10, 12, 23, 24, 25, 30, 31 of Capital Market and Services Act 2007.

17 @Lﬁmaﬂu Deutsche Borse Cash Market, “Organisation der FWB,” [online] Available from :

https://www.deutsche-boerse-cash-market.com/dbcm-de/ueber-uns/organisation-der-fwb. [4 March 2023].
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uanUBEuELAT NG 9 MU qunseitelud e, 1892 Sgurawesuillddnss Exchange
Enquiry Commission 24 iilefinnsanstenguanedaseifounisteriendnnindlulssme
wazlud m.a. 1896 Alpsin13UsAUlY Stock Exchange Act (Borsengesetz) tunguane
muaumstdufamsnaiandnnindlulssmaduadusn edlsin Tutsasnsalan
pdsfians nanavdnmIngseilégnlaias wasndsasasuddddinsietuay insadeu
Funnlvl neld Stock Exchange Act (Borsengesetz) %qﬁﬂﬁﬂ%’wgﬁwmu 4 p¥q
unsUsuupndsananlull e 2002 Faduatuifliteuinauistiagou

ails mannannIngNdAnynantulssmeweosull lawn Frankfurt Stock Exchange
downdeaunssidiindugudnansnmstuemnsusnsadanissui 11 Inglull aa. 1666

N v ~ a Y & o w ¢ a o« .
anediadlssanngszleuieatunistevierdanning Send1 “Ordnung in Wechsel-

. 9 49{ (% gj o W a 1A € ae

und Kauffmannsgeschafften” U nasaNudmnULATEERINTamULAIlo U ITSH
(Frankfurt am Main Chamber of Commerce and Industry) Adssiansusmsvewan
NANNSWIUNTIAAIA LAY Frankfurter Wertpapierbdrse AG Tud .. 1990 Gan1enad

I@asuTewu Deutsche Borse AGH

viall panandnnindlulssnasesuiiisdsnusnisngrneifimuansisain
spuunguanedu 1 Adnwaniean nanfefnaiavdnning Borse) axgnuenaniunm
sonanmhenudadudvesiuiuiansnaravdnning (Borsentrager) agsdnuda
Tnsfinanaudnnindazdianugfuesdnstfyanaumuuisdass (teilrechtsfahige Anstalt
des offentlichen Rechts) wazgniinnsauilu “wiieauvessy” %agﬂﬁﬂsﬁmﬁuﬁﬁqﬂﬂa
Tuimsassagauauszadlagauszasinis ™ uazidefimsusaonusiianisl ity

Ju “Aedasy” (teilrechtsfahig) Agaumuneaiuinduifiyanaumasuindudaszain

1% Verlag Fritz Knapp GmbH, “Deutsche Bérsengeschichte,” [online] Available from : https://core.
ac.uk/download/pdf/216425187.pdf. [5 March 2023].

1% Boerse Frankfurt, “Stock Exchange Act (Bérsengesetz),” [online] Available from : https://www.
boerse-frankfurt.de/en/know-how/glossary/stock-exchange-act-boersengesetz. [5 March 2023].

"% Deutsche Bérse Group, “Historie der FWB,” [online] Available from : https://deutsche-boerse.
com/dbg-de/unternehmen/frankfurter-wertpapierboerse/historie-der-fwb#:~:text=Die%20Wurzeln%20
der%20Frankfurter%20Wertpapierb%C3%B6rse,Jahrhundert%20als%20Ermtemesse%20entstanden. [5 March
2023].

" Jura forum, “Anstalt des dffentlichen Rechts - Definition, Rechtsform und Trager einer ASR,”

[online] Available from : https://www.juraforum.de/lexikon/anstalt-oeffentlichen-rechts. [6 March 2023].
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"2 Sebastian Muller-Franken, “Anstalt,” [online] Available from : https:/Awwww.staatslexikon-online.
de/Lexikon/Anstalt. [6 March 2023].

"® Borsengesetz vom 16. Juli 2007 (BGBL. | S. 1330, 1351), das zuletzt durch Artikel 12 des
Gesetzes vom 19, Dezember 2022 (BGBL. | S. 2606) gedndert worden ist, § 1.

" Brokervergleich, “Bérsen in Deutschland Meinungen 2023 - Blick in die Vergangenheit,
Gegenwart und Zukunft bringt Erfahungen mit sichl,” [online] Available from : https://www.brokervergleich.
com/fag/boersen-in-deutschland/. [2 March 2023].

"* Deutsche Borse Cash Market, “Organisation der FWB,”.

"% Borsengesetz vom 16. Juli 2007 (BGBL. | S. 1330, 1351), das zuletzt durch Artikel 12 des
Gesetzes vom 19, Dezember 2022 (BGBL. | S. 2606) gedndert worden ist, § 4.

"7 Borsengesetz vom 16. Juli 2007 (BGBL. | S. 1330, 1351), das zuletzt durch Artikel 12 des
Gesetzes vom 19, Dezember 2022 (BGBL. | S. 2606) gedndert worden ist, § 1.

e gndi unAiFes ‘Ownership and Corporate Governance of Stock Exchange’ (Johannes
Kéndgen, “Ownership and Corporate Governance of Stock Exchange” p.232-234) FalgBusuanusiiueniu
sthedaausywinaeesdnsi Tnsnanindulassadrauwuy ‘hybrid structure’ Fsiimsuenszinsesinsumands
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naranannindlulssinaeesuilinnegniulddsduves Act against Restraints of
Competition (Gesetz gegen Wetthbewerbsbeshraenkungen) sz Regulation on the Award
of Public Contracts (Vergabeverordnung) @uliunguunsuagngnaeiiieadeadiu
miﬁ'ﬂ%’aﬁ'ﬂﬁ']wammsmumﬂ%’ﬁuﬂizwmm wisiunseesuitmenaurialy

dungringmensiensifyanalulseinaeesuiieg1s German Corporate
Income Tax Act (Kdrperschaftsteuergesetz) Wi AMVUAMUDUIANUIBNUNTNINTADY
Hon8liognaniewine loun vsem (eganzussnluglsy vsenmanning vinsiudiu

o v v v

el UsEnaiaausuiin) annsal auneulseiudowaznosuiimiaiiung

q

ffyaradu 9 meldnguuieensu duien da1dy yals wasnindaunaauundy

3

nsiemgldfidnanunguineuazegaielanguuneieniu iufsliiyananiungving

¥ 01122

WgunanduNInegydany'” fuiuudd dnatandnnindlugiugesdnsiiyaaa

o a [ o

WYUNIBETE LazlvaIgaiufanIsnaIrannIndlugIusUSEeN L SIULAILA

JAUARATINEN'?

9

(ﬁp_ e>2p

agluvaulniazAoudent

" Deutsche Boérse Group, “Annual report 2021,” [online] Available from : https://www.deut-
sche-boerse.com/dbg-en/investor-relations/financial-reports/annual-reports. [7 March 2023].

2 syfstoyalussnulssdtinliituselddulmeesidniidendudnisuetidla (Boadeaiu).

! g Anne Muller, Moritz Schmidt and Thomas Kirch, “Public Procurement Laws and Regulations:
Germany,” [online] Available from : https://iclg.com/practice-areas/public-procurement-laws-and-regula-
tions/germany. [10 March 2023].

122 ‘Korperschaftsteuergesetz in der Fassung der Bekanntmachung vom 15. Oktober 2002 (BGBL.
| S. 4144), das zuletzt durch Artikel 9 des Gesetzes vom 16. Dezember 2022 (BGBL. | S. 2294) gedndert
worden ist” § 1 Unbeschrankte Steuerpflicht.

" TUsng s1e91ulszd10ves Deutsche Borse Group duluuiunuaives Deutsche Borse AG Mvlu
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(Handelgesetzbuch) Hu agiiveuaisAuldusiunea (merchant) MUNNAST 329 Wintu'>
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el w951 1 lalillenwvesiem lilimanefiayamaniinsdsenaugsianadivd deide
aadnsIdlvdnngULuY enivesinsmdvdnlidndudasinisdnguuuvesringsivedy
Dussuu dauudy msdavhgdvesdivesmiliufanisnainvanningdefiaouziiu
U3gmenvu Jendulumudedaduly Commercial Code g
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dhruauludivesy dulladsanudrinaianannindigiugidussing
fiiuaraumsuAdase wwneenanesrnsiiludivesdiiuiansnalevannsngadigiug
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Juusenmenwu vilviieseilaindidudivesiunasedlasunadlsannisdniuianis

AANANANNSNEADUSENLONVUTULDY

ails Stock Exchange Law létnuslaseadiesnmsudmsnanavdnvinduazesdns
Lé’wmaq;ﬁﬂszﬂauﬁaﬂﬁmmwé’ﬂm%’wéLLaﬂaaﬂmﬂﬁuLLazﬁLﬁamﬁmﬂmaﬁu naIfe
W1veEUTENaUAIN IAaIAraNNSNENLATIAT1NITUTITUTENBUMENTINNITUTING
UitMuazesAnss1uients saduuismumsudfamll® Tluvasidinaiavdnning
flassassnsuivsuszneumessdnsmuauguatazanmanamanning dafesduiuns
iiousslowiansisuy' fee1adu Deutsche Borse AG (1vesffsznaufianns
ARAVSNVITNE) ﬁ%’mﬁy’mmzﬂisumsu'%msmugﬂLLUUsuaaﬁﬁmmsuuaﬁ’ﬁﬂﬁl’ﬂﬂ WARIRAA
Frankfurt Stock Exchange Sins9nas Exchange Council Jusnesdnsaunu [usiu'
drumsdrausenuiu wdudniduiunslrsesdnadwesussneufsnpaandnning

fufiuAanTs Frankfurt Stock Exchange #ifinnsuanssesunsdneniduesuisvesisdnau (Deutsche Borse
Group, “Annual Report 2021,”).

% g Will Kenton, “Handelsgesetzbuch (HGB): The Commercial Code of Germany,” [online]
Available from : https://www.investopedia.com/terms/h/hgb.asp#:~:text=Handelsgesetzbuch%20(HGB)%20
is9%20a%20law,accounting%20guidelines%20and%20best%20practices. [11 March 2023].

' Bérsengesetz vom 16. Juli 2007 (BGBL | S. 1330, 1351), das zuletzt durch Artikel 12 des
Gesetzes vom 19. Dezember 2022 (BGBL. | S. 2606) gedndert worden ist, § 4a, 4b.

% Bérsengesetz vom 16. Juli 2007 (BGBL | S. 1330, 1351), das zuletzt durch Artikel 12 des
Gesetzes vom 19. Dezember 2022 (BGBL. | S. 2606) geandert worden ist, § 7, 12.

I Deutsche Borse Group, “Management Board of the Frankfurt Stock Exchange,” [online]
Available from : https://www.deutsche-boerse.com/dbg-en/our-company/frankfurt-stock-exchange/man-
agement-board. [17 March 2023].
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Fanaziduluidsauisnenvumniu nenifiladuntmyailalu Stock Exchange Act fifmun
naninagneelilnoanig

panananninglulsemaesudauisaltgunauissznisiunisaniuniseng ¢
fdefuterevdnnindlivatsusens enii Sralunisesnngszdeuuasdanis
‘UﬂmaqLﬁamwu@LLaﬁfﬂﬂﬂiﬂ’ﬁ%@mauumawwé’ﬂw%’wé miayﬁmazé’aﬂ’ﬂmiﬁama
wdnnsng van sl WnenslisnardesufiimungraneisuiiRsnimisnases

fg'?

Ehum'sm'maaun'l'sl,?‘iumﬂ%'gluﬂizmmaaimﬁﬁ?u zandun1siay Federal
Court of Auditors (Bundesrechnungshof)' anglasgideu Prufungsordnung des
Bundesrechnungshofes @arnuaUszLnniieuds Federal Audit Office figuna
n3vaould laun nowuiiryressy aﬂﬁﬂimmﬁuu%qgﬂﬁﬂé’ﬁg\‘immgwmEJ UAYAAARNINTU

(3

voasgilasuRuatvayuaindy swddiyaeaensulunsdifiveiy (11 aeRnsionvy

Y a [

Felasunsatiuanyunenunsiuainiy wiespduduinisudanvselduduinisiies

[

Tuesdnsienvuiu vieiluesdnsilannasiu Federal Court of Auditors Tiinsnsavaey
n13Ruld)” deilu Wenaandnninddlvesdnsmudnuaedieiu Isldedarglang
n3RdeUNIiulag Federal Court of Auditors lunanauiiu selaiinduazeganels

N3RS VU TLUUUS SN TUAIT LNl ILaa

aaavanninglulszmaeesuiiagnglanismuaumsaiiiiuianisainiiaesdns
Tuszauaniussy lown Federal Financial Supervisory Authority wazasfnslussiuuasy

2 Ysznsihuidiuldansesainisuatinseuues Deutsche Borse AG waz Borse Stuttgart Group
(9 Deutsche Borse Group, “Learn. Develop. Grow. But always: Share Value Start with us,” [online] Available
from : https://careers.deutsche-boerse.com/. [17 March 2023]; Borse Stuttgart, “Boerse Stuttgart Group as
employer,” [online] Available from : https://www.boerse-stuttgart.de/en/service/careers/. [17 March 2023]).

% Borsengesetz vom 16. Juli 2007 (BGBL. | S. 1330, 1351), das zuletzt durch Artikel 12 des
Gesetzes vom 19. Dezember 2022 (BGBL. | S. 2606) gedndert worden ist, § 16, 19.

" Bundesrechnungshof, “Wer wir sind: Lernen Sie den Bundesrechnungshof kennenl,” [online]
Available from : https://www.bundesrechnungshof.de/DE/5 _ueber uns/1_wer wir_sind/wer_wir_sind_node.
html. [17 March 2023].

P! Section 2 of Priifungsordnung des Bundesrechnungshofes (PO-BRH) vom 19. November 1997.

22 geazidiulsiannmsnsiaaeuliydeunisiures Deutsche Borse AG 1usiu (g Deutsche Borse
Group, “Annual report 2021,”).
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141l Stock Exchange Act Muuagunalunisaiuauaaisvannsndlivaesiiu 819 81119
lunsmuaunguedesAnsuIMsAelunaananning n1ssenenansiayiayaTemans
n1seenAdReAIliganuEEUTasvaImaIAnannIng n1sivualin1sAIuAanTg
aananannindaatlasuaugnney nsivualinaanannindgaeaudmsuilodnig
wiaRaRjusms nMsivualvingseidevvesnaananninddealasuniseyifineu nsmvun
Tisgunaveswasgiisunalunisdnss Sanction Committee iarmununasineiurusu
] o v a1y | v & v [ Y & Y 133
dmsudgeuelunainidHlungraneinmenisdevienanningls Wudu

2.6 aaanannindluuszmalungy Euronext

Euronext \unildluintonaavdnninditvualuaiiaslulan nefsainnsniu
FWAUsTIIRaIAnanNInguSawad (Brussels Stock Exchange) manananninguisa
(Paris Bourse) LaznaInndnnsndouanosau (Amsterdam Stock Exchange) Wi Sui
T3 anuduanlunsmusiuiedadaedonanmsnmingluniveglsutuivaninis
weteaLios udnmsUszaunnudisadu Euronext Susldty faanarumeneues
Suaniaaglunsuizunanamdnninduvesau Tnemsudlungmnelud a.a 1996 il
snidnmagnuIAnIsterendnningvomtinaalifinanandnvinguiaisuiaio uay

aunalinaanannsngunsavesfanisiudalssinmaula ™

uazsioniloannwglsy
IetinsBaldanatiugls naramdnnindluyssmanguannmelsuaiinisudaduiuoeis
siouflos iieflagianmiduaudnatsnisiuvesgiinin™® mstdmarilfinanamvdnning
Un3adosmiusiingmsgsiadfiniy TnsusnFuinisesafunaiavdnninddaiy
AAAVANNSNGNATA aa1evannindduanesau uaznaaanInduiawad ursawn
fifissudnanandnnindduamneifuiasmanandnninduiamadnduiidiausni

panannsndu1sa andadu Euronext 3ulud a.e. 20001

" Borsengesetz vom 16. Juli 2007 (BGBL | S. 1330, 1351), das zuletzt durch Artikel 12 des
Gesetzes vom 19, Dezember 2022 (BGBL. | S. 2606) geandert worden ist, § 3, 3a, 3b, 4, 15, 16, 17, 22.

% panevdnmingur3a (Paris Bourse) Wusaavdnmingiiausy Rmnudumegrserunudaudd ..
1724 waginedunddlunanavdnvindilvajfiasluvivelsy (uisly Encyclopedia, “Euronext N.V.,” [online]
Available from : https://www.encyclopedia.com/books/politics-and-business-magazines/euronext-nv. [13
March 2023]).

" British Broadcasting Corporation, “2000: Leading stock exchanges plan merger,” [online]
Available from : http://news.bbc.co.uk/onthisday/hi/dates/stories/may/3/newsid_2481000/2481359.stm.
[13 March 2023].

" Encyclopedia, “Euronext N.V.,”.
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Tunansiesn Euronext lédeianismaiavdnning LIFFE (London International
Financial Futures and Options Exchange) wagmanaudnningdavoulul a.a 2002
§finsmusinfunanavdnnindiaeese 1wl a.d. 2007 fass Euronext London 3uludl
A.A. 2010 MU vidsanEulul A 2013 Euronext gidniiaRansTnesaandnning
Intercontinental Exchange waluldnuniuensiaanuianiunulaedasyaady (ne
Intercontinental Exchange §apailudnvas New York Stock Exchange wae LIFFE o¢)
wdsnuendndudassuds Euronext fugnenisiifiuAanisdesu o1f fanusauiiedu
Irish Stock Exchange Wag Italian Stock Exchange ﬂ"ejg?\i Euronext Dublin Wag Euronext
Milan Zulud a.. 2018 wag 2021 Ay Ha9tu Euronext § Euronext N.V.
Juvismuiveanie wazdnanandnningdasznauianislneuitvgn (subsidiaries)

Tudszinagng o'

ails NsdndsuIEniuseneuiansaanananyninduuasandunisiungmuneves
UszinanuIemiudsed 819 Euronext N.V. (UTEaive9A38) gnindslagnisannzideu
fiu Chamber of Commerce for Amsterdam mglinguuneveslssinausasaus waz
dleustngninnsdulniainnisuendinnein ICE Tl a.e. 2014 nsindsnsnsevinels
STUUNVIEUsaTLaUAuAL faewnll 3l Euronext N.V. daarusniangvsng
[ a o o o = [ k4 3 = |
Wuusenumouding wasiin13inlaseaineannsaiuuins 152 89 164 uislszuia

nVUIBLHAEaTIaUA (Dutch Civil Code) Hutae™

ARBALATMHIUIN N15ALEUAANTSVE Euronext N.V. Huldlasunsatuayuiy
310135 NstlaenrassiuundydAtulssiianguinaunsusesiauailiddiuls
muuplisgResatiuayunan1sRuliiuussiensu 9u8:deLN993991NN15R5I9d0 U

BT FXCM, “Euronext,” [online] Available from : https://www.fxcm.com/markets/insights/
euronext/. [13 March 2023]; The Economist, “The end of the Street,” [online] Available from : https://www.
economist.com/finance-and-economics/2013/11/16/the-end-of-the-street. [13 March 2023].

9171 Euronext Brussels N.V./SA. Tuussiwauailey Euronext Paris SA. lutsemeaiauinsnuas
UsenenSaa Irish Stock Exchange Plc Tuuszmalesuaus Euronext Amsterdam N.V. Tuussmausasuaus
Euronext Nordics Holding AS Tuuseinewasiag Euronext Lisbon S.A. Tuusgimeluseina Euronext Holding ltalia
S.pA Tulszmedand [Wudu

¥ Sandrine Hirsch & Vanessa Marquette, Euronext Leads the Way for European Exchange Mergers,
19 INT’U FIN. L.REV. 18 (2000); Euronext, “Corporate Governance,” [online] Available from : https://www.

euronext.com/en/investor-relations/corporate-governance. [14 March 2023].
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an1sRuluTeuUsza ey Euronext N.V. ludgiunisssausiglanliusingindinis
atuayuuanIasgwiagela™ Tuvihueadediu Wenasanaunsiuees Euronext
[ 1 ! a v 1A a o ! = 1A YU o

NV, AldusngIusemuivseusengnludsenading q dnsdedusegldliiuisuiaves

Usgwanu laddnlugduuunisdreduiunavienisdedulugiuetuuiuiu® wasledu
=1 = o a o & o o L v ¢ o

Wil Euronext N.V. Fsaunsadiiunisdndedndnelalaglidedneldngunasivesniasy

Lidnzdungunaeiluszauannnglsy™ wiangunaminigluresuszmesing o Aany

d‘l a a = =
1189971 Euronext Usgnaufanisegluvanguseime n1sia1sanfieniseniene
FdesiasanNnginenBvemaeUssinaluannmelsuusenauiu dmsunsaliuien
[y =3 a o 1 = 1% [ [ [YY) gj :’1 =] dl 2
Euronext N.V. auL‘Uu‘uwmLL;JLLazaa‘vgummwaﬂmwﬁumﬂwwmuu UNTELNADY
= N a Yaa ¢ & =t v o & o v
HonsRulatfuraanungrinsuseskaun Felagiudanuludnssosas 25.8 uay
M Yo v a Q) a 143
Tailasuniseniunman e dunee

Tuduvesnisdavintiyddu npmneusesuaudliinisdvuandninasidmsy
Wi wsznovismsdunaandnningBlasianig faiy nsdavi iy dveusends
UsgneuianmsnaianannsndsludanuunnansainnsdnvinUydvesusenumaudnne
vl tufedesiidunsngliussinangrneunsiisesiaud™ uagnginaeivesavam
glsuiiAedostiues

dnsuanududvaetiu Euronext N.V. feilanuziduussmumvusiinusenau

Tudedforuduuisnensudiuiuuin' Ml Wefiaouzilunaianian1sldu Euronext

140 «

Euronext Universal Registration Document 2021,” p.219 [online] Available from : https://
www.euronext.com/sites/default/files/financial-event-doc/2022-04/2021%20URD%20-%20ENX%20-%20
PDF_1.pdf. [6 June 2023].

- Foafeaiu.

2 1A Directive /42/4102EU of the European Parliament and of the Council of 62February
41020n Public procurement and repealing Directive /81/4002EC.

' “Eyronext Universal Registration Document 2021,” p.207, 234.

144 919 Articles 2:360 of Dutch Civil Code (Application of Title 2.9), 2:391 (Minimum Requirements
Annual Report), 393:2 (Auditor’s Opinion), 2:394 (Publication of Financial Statements in the Commercial
Register).

> 919 Fourth Council Directive of 52July 8791on the Annual Accounts of Certain Types of
Companies (/066/87EEC) (OJ L 8791.8.41 ,222, p.(11

1 Market Screener, “Euronext N.V.,” [online] Available from : https://www.marketscreener.com/

quote/stock/EURONEXT-N-V-16725768/company/. [18 February 2023].
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N.V. Fariesagnelavafuves Financial Supervision Act U8UTENALLEOTUAUAAIY
FarimuavdninasiuisUssmafriumadudweseld wu nsierusielng (qualifying
holding) aganansavildseiilofsuusiinnisnszniinisadseuisesuaudludnd
(declaration of no objection) it

dulATEFNNITUSMSUY NOUUNEVDIUTHINALULTDSHAUATN TUAIUS BV

PindnTsuNMIaedyn Lok NITUNMSUIITUSELAzAMENTTINSATULS'® BelatsAu

2 o 1% v o & ! A o % o w
989 Euronext N.V. Afvualiaenndesiuil ndndeivualviamuznssunismiugua
= a I o ! < Yo O t:l' o = =
faundnldsnhauauduyarasssunuaslasunsusmslnenusssuandiy 115e 4 U
FUANENITTUNISUTMSUTENUsenaulUmeUsesunssunsuivmig mthuaunnsgeve
waniUaeu nTsuMIEenen1sEhgufinns uasUsesunssumMIuImsvemaInvanmn

149 ﬁ’qu

De %o

Tudarinsing 9 Fausisrslaguszyuandsy lngnisiauevesnnenssunsmiugua
newfiaeiin1siaueTenssun1sziodlds A INALYOUIINNTENT RN TAS LSO UAUALAS
paAnsHAIvANRANITINISRuluYsEmnAr1e 9 7 Euronext Tanliufan1s Fagnisendn

College of Regulators nausg™®

N15819U5991UP09 Euronext N.V. Gsusznaufanislulsumeiuisesuausay
Dulumunguaneiusesuaus Jsusznoulfendninasiniulszaiang o
s kaLR IS 0 d N 1S LLazﬂgwmaLawwSu i Work Council Act 9154
5lo Euronext NV. lifianugiumhsnunasgnelingrnevesusosuaus Jsegnels

v o

IAUVDINNUN NI IUNINGVLNEUTINURNYULN YU I8 DUN I U™

dwsunslisnunaiiu fosfivsanmungranevdnninduesUssmesha 4 7 Euronext
drluszneuiianis Tnelunsiives Euronext NV, Fsuszneufamslulssmeusesuausiy
gniurualisiwamiulivsenlusaiadiiunisegwaenndesiungmang 819 181119
Tumsitazeannguitelidsfuiuussnlunann udu venand mnfinrsanngmneves

"7 Section 5:32 of Financial Supervision Act.
' Article 2:154 of Dutch Civil Code (Mandatory Application of the Statutory Two-tier Structure).
' Euronext, “Supervisory Board” [online] Available from : https://www.euronext.com/en/inves-
tor-relations/corporate-governance/supervisory-board. [15 March 2023].

% Euronext, “Corporate Governance,”.

B figrsanveuwanstsduldlaann Article 7:610 of Dutch Civil Code (Definition of employment
agreement) Wag Article 7:615 of Dutch Civil Code (Employees in the public sector).

2 Section 5:30 of Financial Supervision Act.
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annmalsudaduwivuuvesnguunenannindgnisluveusazUszinandd faznuindinig
Uty aRT995UsIUIUBINAINNSINTNGDU ) 1w Brualunssziunisuelunsalnnsans
eansRuTUliURURmunguematanannindeig

Tuduvesnisnsasdeuniaduniaiglulssmaiifuaundnananglsui
sgdfiunsluaessedu Toun sefuannmeglsudadulumu Treaty on the functioning
of the European Union Ingil European Court of Auditors (ECA) Huesdnsfifismnanthil
TunsnsaaaeunesUTIETIeIMIRUiIATeUTIMBIFNTUALMLNBLING 9 TRy
Tngannmelsy™ uaslusyduanndn S miulssmausesuaudiu dudunslae Court
of Audits n18/l# Government Accounts Act 2016 ¥isil lawiglunsdifiusdmensuiinns
Sumsaifuayuiuainmedy wasfiorulneniasginnnindosas 5 feuud e Euronext
NV, lalldignansisdulasavninglsy dadu ECA Selildfunumlunmansaaeumaiuves
U3t Bnvis darfinaTanumsnuusesdldusngiuisvldsunsatuayuainu
qulszanasguIaLuseswaus wazsguraniiladevuludasiiunindesas 5 Faflansan
161 Court of Audits Aliifthillunsasaaounisiuvesudsm Euronext NV, Wurfu

oils msUszneuians Euronext Tuusiszimmazgnindugualasesdnsgaiuna
ngnsRuTuAnFsfumsuingranevesUssmeiu’® sl Tudrumeademuesnistiiy
quatiu anamglsUlddanumenufiaradunginasiderlunisiifuguanaiavdnning
aelulssmanduanainglausianun Tnewdonarandnnindlungy Euronext 1y
AAANSNNINERLIATY 4 (1) Markets in Financial Instruments Directive (MiFID)
(Article 4(1) (18)) udn NazfasufuRamungLnaeinanaiase™

' Article 52 of Directive 2014/65/EU of the European Parliament and of the Council (Suspension
and removal of financial instruments from trading on a regulated market).

' Article 287 of Treaty on the functioning of the European Union.

1% l@uA Financial Services and Markets Authority yauualey Financial Supervisory Authority of
Norway w8sue3shg Central Bank of Ireland waslasuaun Comissao do Mercado de Valores Mobilitarios U<
lUseina Financial Conduct Authority ¥83as1%81813n3 Autorité des Marchés Financiers yosFuaa uag
Netherland Authority for the Financial Markets (Autoriteit Financiele Markete) ¥8atuLsashaun (9 Chiara
Natali. The Capital Markets Union and Stock Exchange integration in Europe: A Case Study on Euronext
Lisbon. Department of Economics and Finance Luiss, 2021 p.52).

156

9 Euronext, “Frequently Asked Questions (2019),” p.8 [online] Available from : https://www.
euronext.com/sites/default/files/2019-09/52118 Euronext-FAQ-2019 v07_0.pdf. [6 June 2023].
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2.7 aaanannsngludssmaAgauy

Uszwasauudnaiananning 2 wie loun Ho Chi Minh Stock Exchange
(‘HOSE’) wag Hanoi Stock Exchange (‘HNX?) dusuanatlusnves HOSE th By
figndadatuluguzaustomendnnindlediiui (Ho Chi Minh Securities Trading Center)
Tl aa 2000 deduldindugudorendnninduisnsnvosseme uazsioulud
a.a. 2007 leTimsudsguluidunanavdnnindledfiuifiolidanusivindioniulszimna

T @ HNX 1 gndadaulud a.m. 1998 wazilamidufansesadunienis

ulugine
TuT A 2005 Tneddaunenyguuedi 127/1998/QD-T Fudsninguitenevinning
g1up (Hanoi Securities Trading Center) aaunlul A.¢. 2009 ﬁﬂiﬁﬁLLﬂigﬂiﬁﬁamuz
Junanandnnindandufanislugluuuuisndidalaeinsznsnnisaduiudives

159

(state-owned limited liabilities company) maiéfﬁwéﬁmm%’gmum%ﬁ 01/2009/QD-TTg

d1gn Tud aa. 2021 16Tinnsuussu HOSE uaz HNX Tnseendidsunenigumun’
7 37/2020/QD-TTe Sadaussmied “Usimmanandnnindiioaun” (Vietnam Stock
Exchange) 50 VSE Fu o duudthu (parent company) AUANNFAMTUAINTVDS
pavides Ssnsdanunduasdnsgen (subsidiaries) 193 VSE Sndumiie® fathuudn VS
Jeflanmuzmengraneduuiiniriaidssua (aonsznsenminds) iudwes nande
JusgiamRaussinmnileiues

aild UANINWAUINITUALANUENNYVLNBYDY HOSE, HNX Uag VSE fausisiu
uislagtuiimugnimuemumdnnensguunsnduna fdanuiaulainunns 42
W4 Law on Securities fviunliognstnmuindiiieus VSE @widunislaesguia) wintu

" International Finance Corporation, “IFC, Ho Chi Minh Stock Exchange, and Hanoi Stock
Exchange Launch Vietnam Corporate Governance Initiative,” [online] Available from : https://pressroom.
ifc.org/all/pages/PressDetail.aspx?ID=25685. [23 March 2023].

' Hanoi Stock Exchange, “Milestones,” [online] Available from : https://www.hnx.vn/en-gb/
gioi-thieu-hnx-lspt.html. [23 March 2023].

¥ Sustainable Stock Exchanges Initiatives, “Hanoi Stock Exchange,” [online] Available from :
https://sseinitiative.org/stock-exchange/hnx/. [23 March 2023].

' Decision No. 37/2020/QD-TTg dated December 23, 2020 on establishment, organization and
operation of Vietnam Exchange.

1 aSunsBudulu Article 1 of Decision No. 37/2020/QD-TTg.
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2 Article 2 of Law on Management and Utilization of State Captial Invested in the Enterprise’s
Manufacturing and Business Activities (Applicable entities).

' Ho Chi Minh Stock Exchange, “Ho Chi Minh Stock Exchange Annual Report 2021,” p.82 [online]
Available from : https://storage.googleapis.com/hsc-cweb/annual-report/2021/hsc-ar2021-en-1.pdf. [6 June
2023].
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1% Decision No. 37/2020/QD-TTg.
' Article 9 of Law No. 10/2012/QH13 (Labour Code) (Employment and creation of

employment).
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1% Article 3 of Law No. 10/2012/QH13 (Labour Code) (Interpretation of terms).

T Article 46 of Law on Securities, No. 54/2019/QH14 (Rights and obligations of VSE).

' Article 132 of Law on Securities, No. 54/2019/QH14 (Actions against Violations).

' Article 5 of Law on State Audit (Law No. 81/2015/QH13) (Principles of audit activities of the
State Audit Office of Vietnam).
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% Article 9 of Law on Securities, No. 54/2019/QH14 (State Securities Commission).

' Article 50 of Law on Securities, No. 54/2019/QH14 (Securities trading).

12 Article 48 of Law on Securities, No. 54/2019/QH14 (Listing and registration of securities).
' Article 46 of Law on Securities, No. 54/2019/QH14 (Rights and obligations of VSE).

" Article 129 of Law on Securities, No. 54/2019/QH14 (Securities inspectorate).
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Abstract

Civil and Commercial Code Section 1337 is the provision about an exclusive
right relating to an action to abate immovable property to the greater injury or
inconvenience of the owner. Such an act consists of several challenges facing law
enforcement and interpretation. According to the study and analysis, the researcher
found that Section 1337 is the provision aiming to specially protect the rights of the
owner of immovable property when the owner has suffered greater injury or incon-
venience caused by exercising the rights of others. Thus, applying this section does
not require consideration of the principles of tort liability. Moreover, the owner of
immovable property also has the right to arbitrarily abate greater injury or incon-
venience to himself without applying to the court since it is the right that acts over
the property of the owner of immovable property. In addition, the owner is entitled,
without prejudice to any claim for compensation, to have such injury or inconve-
nience abated without consideration of liability in tort. Hence, suffice it to say that

applying Section 1337 to immovable property is beneficial to the owner.

Based on the result of the study and analysis, the researcher suggests that
law enforcement authorities should consider the spirit of the law by applying

Section 1337 individually and should not try to adjudicate by involving the principle
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of tort liability. The owner of immovable property must exercise the right to abate
greater injury deliberately under the scope of rights. Regarding the right to claim
compensation, the researcher suggests that calculating compensation claims in tort

following Section 438 should be considered as well.

Keywords : Exercising a right, Self-help, Compensation
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® Ratanlal Ranchhoddas and Dhirajlal Keshavla Thakore, The law of torts, 26th ed. (LexisNexis
Butterworths Wadhwa Nagpur, 2010), p 599.

® Bryan A. Garner, Black’s Law Dictionary, 11th ed. (Thomsan Reuters 2019), nuisance.

177



Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

AmuenseusIAGsielonTY (Private nuisance) Ae nsfiyanald
niwdauvesnuniefieglunumuguuesau ilkyanadulsiuaundomeoiieniou
liasdunselifnenudemedeiinuiensndauluinu mssuniudarnsmnuasain
Tunsl#7iau lnemnuiendeusmaiezoliinnusuRnti ssdoadumundome
Hutudusu lidudesiidntoeveumin ndnfe llldeuiensousiaauin 1 toe o
p819lsAA AsRasuIITesazResSuRnluAINRonsous A ABIenTY (Private
nuisance) well vdesinnsanlrenistaiminssrinsmudsmevedandiudsylon)
Y993 asUTENoUny’®

(%

9

[y

FONAIUTDIAURDATOUTIANEYFBLENTU (Private nuisance) 11791l

(1) wdNNITEIAYVIRNLADATIUIIAYABLONTU (Private nuisance) D
finsnsyidideliminanuiiondousiaglunisdndeanuasainluiifuvendives
nssuAvivedrsouasesdelidnlfideluiifu Tnseudonsousiagdusiudios
Rerdeaiu “ans” vesdweanssudniviedasounses ddlaildmuneianmidenie
sensndaurinty widmunsmusuiemuarmnauisuasnislidsslenifmanzgan
fumsnseuasesfinuuie ﬂiﬂiqﬁmmL‘ﬁauﬁmwimawﬁmé’maamﬁgaﬁu Bag
wileutanfunissumusiodvesfiauinafisarintiy uduiaswdansalfnaniedy
nsheANULAensausIAeY (Private nuisance) sgtdunissunuseandlunslivie
awazmnauslufinuvesdvesiinu®

(2) nmsnsgyhiluamnudieniausimgmstentu (Private nuisance) 9@es
AebiAnAudemenoldveiiuniolnseinsesnay wazaudemetueiadunis
= = Aa A v ea a % a N v a -
doudeyuaanglunfuvsensndduluniuretinvesifunionnseInsamiu 1390199y
iiaauRenseusimgyild nstinsdendeyuaaeiiatuiunfiunsonsndlunnu
@ a ad& vy o v & a & vy AP 1 Aa ¥ A
Judamiiladunlsedng wu nsyaisiauvesnudums iiuinseguuiaudiumes
wAN31 Msvaeeanuioursoniuainissuyilvsulilunfiuinafews usdmiuany

T yassuynadtamans (¥ 1usnY), vannguaneuns snwailusudlasde, (un. wul.), wih 11.

¢ Prosser William L, Handbook of the Law of Torts, 17" ed. (St. Paul, West Publishing Co 1941),
p. 573.
?adld Usluwd, AreSutenguunedangy, (2475), w1 147-150.

' Prosser William L, Handbook of the Law of Torts, p. 573.
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" Jon K. Wactor, “Self-Help: A Viable Remedy for Nuisance - a Guide for the Common Man’s

Lawyer,” Arizona Law Review 24, no. 1 (1982), p. 83-98.
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Abstract

This research article aims to propose the legislating of the special investigative
techniques from Article 50(1) of the United Nations Convention against Corruption

(UNCAQC) into the Organic Act on Anti-Corruption Act B.E. 2561 (2018) of Thailand.

A doctrinal research methodology was imposed in this research article by
conducting a comprehensive analysis of the obligations under Article 50 of the
UNCAC. Furthermore, the domestic laws of England and Wales, the United States
of America and the Netherlands relating to the issues would be critical analysis to
compare with the domestic laws of Thailand. Consequently, the results of this

research will contribute to the development of the use of special investigative

206



o

NIANINYNUNEY PAINTAUNINGIRE U 42 atun 1 : Jupu 2567

techniques, as legal instruments to combat public sector’s corruption in Thailand.

Eventually, this research article had concluded that the special investigative
techniques needed to be legislating into the Organic Act on Anti-Corruption Act B.E.
2561 (2018) of Thailand to successfully combat public sector’s corruption in
Thailand because the conventional investigative techniques are insufficient to obtain
criminal evidence in the corruption cases. Nonetheless, there must be a strike bal-
ance between the imposing of the special investigative techniques and the violation

of individual’s human rights.

Keywords: The Prevention and Suppression of Corruption, Special investigative

techniques, The Office of the National Anti-Corruption Commission of Thailand1.
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A/58/422) Chapter Il Criminalization and law enforcement.

¥ The United Nations Convention against Corruption (adopted 31 October 2003 UNGA Res
A/58/422) Article 2.
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? P D Cutting, “The Technique of Controlled Delivery as a Weapon in Dealing with Illicit Traffic
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? anUsz91@ The United Nations Convention against Corruption (adopted 31 October 2003

UNGA Res A/58/422) Article 2.
*E Kruisbergen, D de Jong and E Kleemans, “Undercover Policing.” The British Journal of
Criminology 51, 2 (2011). 394-421.
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(Convention on Mutual Assistance And Cooperation Between Customs Administrations

® United Nations on Drugs and Crime, Current Practices in Electronic Surveillance in the
Investigation of Serious and Organized Crime (UNODC 2009).

% Faufeau.
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* United Nations, Review of implementation of the United Nations Convention against Corruption

CAC/COSP/IRG/2014/CRP.7.

219



Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

of Member States of the European Union) Waganns) 12 uiseydyay1nugieie
TuBesafengnsgninsUssmaanBnainmglsy (Convention on Mutual Assistance in
Criminal Matters Between the Member States of the European Union) maiﬁaiﬁtyﬁyﬁ
19 Usemaaandnannnglsuduiivinfifazfesianislingmneneluressanany
suygaliiannsalinisiedouthenelinismuauiuisfimuilowmamweumdngiuls
Tupdfifidnuasduervginssudund Tneadfifidnwasduevginssudruily
mwwmmaaagé’mmmdwﬁ Hun pRfiedostuewasansianfnuasaiaugiieatiu
Msvuineu ensuaynndauiiangmnedueg

Tudwwesnguneneluressemeusefuaudiosfldlvisiunaduiii
TunslinaedoudeneldmnuauldlugusBmsfiauiiouaammeundng i viad
AoulfUAnsnenadsdesliniseenvanelngiualfuinistaeninamusenisiaeedy
ﬁwuwmuwaziwﬁmfﬁaigmiﬂLWLWaLLmamwmwﬁﬂgmﬁLﬂudauwﬁamaaﬂizmaa
NOMUNETTNINTUIAINDIYMULTDTUAUNZ 18 UTeAIan)nungionasunIINeIy)

wa |

LULTTUAUR U1RTT 126ff Ugyaian

o

“1. mihaaevaglonnsufvanismumnesuidenluvuni va &3 v
uaz Vo i dosltsnalunmsdansweniuingmneldsmuals daininnsufviing
9771/%1/7&1@7/1"777/?45’7wﬁ’n07u§?7@%/mf7mn°’mwa’oﬁag’w?an7imamiawam§’wa’§uﬁw
ngUaneNo AN TENUSRe I a5 S S0 1o U TIesaR AR 879807
sraoitdansweiulaiainisveassingnvensenlaaadionsnseiniuinayss Tovil
HomsauaIiTi >

UBNMHANUTLLNANYMINETENIITUIAIILDIY LULTDSHAUALE N3LATOY
ghanmelinisaivaudagninriulag Infiltration Directive Mign3usedlaenuseayulngdunis
o A v g 3 = i o o v v v o
aadui 20 AuAILS A.A. 19917 Fauenseninamsiafeuineniglinisaruauiiaving
inadugsudunanisaluaznmsindeudreniglinismuauidminici e nsEn TN

a

< £
gRsIINTUY

9

o

WHURNT

* IMF, Kingdom of Netherlands-Netherlands: Detailed and Assessment of Standards and
Codes (IMF 2004).
¥ Ugaan)rangisNTUNIAINDIY LULSESHANRA 1M 126ff.

° Richtlijn infiltratie, vastgesteld door de Vergadering van procureurs-generaal van 20 februari 1991.

220



o

NIANINYNUNEY PAINTAUNINGIRE U 42 atun 1 : Jupu 2567

v
=] v o

andnnisardglunisuianisiedeudreniglanisaiuauveaussine

Qe

e S

isofuaudtuaduauvdnnising liun wéneandudadiu néngaEudu uay
nEnUseAnsnm Feunsanuiininadeudtenelinsamuauiuasnsziildselde
mmy]ﬂssmﬁmmﬁ%Lﬁmﬁﬁuﬁluamﬂmﬁ?u%gﬂﬂszﬁ'ﬂ,@aaqﬁﬂiawzyﬂﬂismﬁaluﬂszﬁﬁ
Fnshvauduniulivngaudeanwervginssutiug?

I i Y a wa cs' v v

Juiuhdunadnniseugaliujianisiedeudienielinisaiuauveslssine
iseskauatunseinglandnnisinaelenia (opportunity principle) nanims lunsel
oY INTIUANTY WY Walin1svuglandniniu winnudenisiuilnaeiidanas

a wva

vy B 4 . Y y \
sy mUuRnsvselinld Melinsiedeudranielinismivautuaiunsadiunldlunig

a

duanunanisaluniesglauiy Wewminnguuneliladndndseinnvesaaiaiuisanis
wdoudhanelinisaiuauli eg1elsna Tunal§URtu mandeudrenialinisauaumiu
dulvgiazligiunsaenuuundidnvsedndvenisldaneyn dudeusinluadniedes
funindduianguuneinisiedeuitenielinisauauazgnidduisndnlunisduaiuis
= 2 A o v ¥ o o 3 Yool

We  eunauaunguueinnualid i saandanulssasdazliiznisnis
wmdeughenelinismuaulzdedlasuauymannEnugensieudagaiunis iy
& 1 < I d‘d 1 .
fodndunsaimnaniseninen1smiuaue 1w Inssy (Crime Control) WagNs¥UIUNTT

1A5351 (Due Process) Livelinsgnusedns esnmussyvulvidesiign”
3.2.2 MIUJUANTINT

Tngnanniswalujifgmsisazainisansevinlalasgausienguuieluy
UsgmALULGosLaun LLGi'ej’wmaﬂumiiJﬁﬂ’aﬂ1iéﬁwiwﬁ?uﬂé’uﬁiﬂiéwmﬂmﬂmiqmuwﬂﬁyaﬁ’a
0 ynusdusinalaedenannmsinnusiunsiunmsivaiudevaiuaiiengvendnd
99 AIUNIATY 2 LIRNTE S0 QAR TIAULTOTHALA Lars1unalunsaUaIUARDIQYN
YRINUNIIUBHNITNIULING 1322 WAIUITZUIANYUNNETTNNTANAND Y LULTDTWAUA
Usgnoudusunavesdmihiesiignussiaiieduaiuninumnng 142 uay s1un
AUaIUAINNINGT 126] (2) WAUTELIANOUINEITNAITUIAINDIY NULTDSHAUA

* C Joubert and H Beaver, Schengen Investigated: A Comparative Interpretation of the
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SomaiuilsomdundnuseAuindns wwinm vesUssmauarlignnssnuauiuanens
Thiies

3.2.3 msdeauuunisdiannseiinduaznisdonuuunagisnnsoue

UsERIanuangIsnsanANUeIIEeskaUAR YA AT NEUNTD
Ton1saeniunlidesussian laua NMSINEeALUNLUUNWNASATY (covert investigation/

*® MFH Hirsch Ballin, Anticipative Criminal Investigation (Asser Press, 2012).
» K de Jong and Kleemans, (Feo5507 24).
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eXp
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= d’l ad a [ & o v
wonmiloluanluszaiangruuedsnansannue gL useswauagleali
S1UNANENUIRENATUNSITALTIEIERINUSEV 19U (‘assistance by civilians’)
Tunsiduanumdeyadneie Senunsaudeeniabugensal nsdusnfenisiissyivuy
| a v 44' vy v & o I 46 aa &
Hewdslumsiiteyanisindoulmvedesasdduaednunldnys™ wagnsdliassfe
nsluszmvuluaedulunisaedeuiniswsedudangdesasdu(pseudo purchase/

services)”

© Usginang vangitnansanANe e siaun 11ns 126h.

“ UszananguungisnensanAueIg Lusesiaun 11ns 126h.

? Usginan) MangitnnsanANe I L uEesauR 11nI11268.

43 ad a s 13
Ui%ll’laﬂ{]‘vm’]EJ’JﬁW‘\]’lim'm’J’liJE]’]fy'lLULﬁEJiLLa‘UG] UM 126g.

“ Usginang) MangitinsanANe LuseShaud 11nT1 126g.

“ UszananguungisnansanAuegy usesiaun 11ns 126h.

“ Usginang MauneisnansanANe I usaaus 11931 126v.

a7 ad a s 13 .
Ui%ll’laﬂ{]m&J’lEJ’JﬁWﬁ]’lim'mT]iJE]’]iy']LULﬁEJiLLa‘UG] UM 126i].
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% Ballin, (Fe05507 38).

“ P Gounev, et al. (#3330 33).

T Kooijmans and P. Mevis, “ICT IN THE CONTEXT OF CRIMINAL PROCEDURE: THE NETHERLAND.”
Preparatory Colloquium 24 - 27 September 2013, Antalya (Turkey) Section lll: Information Society
and Penal Law (2013).
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wseswUYaAgunIkaraIaan AR 19957 175(2)(b) w30 (3) 59189 (1)(b) urinszsIy
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FerduliiSumeiiezanunsovesynalilinisaenuunls iesnnadussianidly
91UYINTINYNANTTINUTL W VDIUTTUIANYMUNEITNNTUIAIIND Y MTDTwAUA Tund
il msvesyelinsaonuuniuazaunsanseyinldfvaule afiyainiuinnuieatet
ﬂﬁmeuzg’]ﬂ'ﬁimgmmiiaﬁgmslmgwwﬁqmmﬁmuwhﬁ?u fegrau anuinguludose
CCRTCUILIRRLAETIY MINUTEUIBNYMUIEDIY NUTDTUAUANINTT 132 ANUHAFILTNDS
szuuvisedeyanauiameslaglilasuounin audszaiang ey tuso SLauAINT
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* UszinangnungisnensanAueg Lusesiaun 11ns 67(1).
2 UBinan) Mangengy LuLseswaLA 11nsT 177.
? UsTNIanNguNIue I MITasHANR 1A 362,
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duaulanaafinisnsgyhanuRafinduniikas udnanegluseninan sne1e1uvse
WTEUNINTEIANUEAR Y™

3.3 @%s1991U19NT (BNquULaTLIad)

ans1¥eNINT (BN wiashiad) asulusudymianussvviiinmenisneniy

[

N159337 (UNCAC) Wladu 9 Sunau A.A. 2003 wavoyiReydyaluiuil 9 nuaius

9

g >]

A.A. 2006 ANTeuMUssdiunueduFesiusianuoydya ity nuingrneniely
UszinaseaduiBmsfitauiiionsuaismneundng uauang 50 (1) wisoydyan
andszAnenIsneRIuNIINIIRLazISnslAranaagnilflun1eU ua
dieustudsunimmadalunaigdndae® venmdelaind ssdnsfivalulszna
National Crime Agency (NCA) 38 Serious Fraud Office (SFO) FalnsRafivhnsusudsu
nsnIIatunAszlaganizdnie”

3.3.1 msaasudienielinisaiuay

ngvsnengluvesdanquuazinad Lifdunngumnglailisiunaufiansg
indeuhemelinismunuliidufives lunajim msindeuthemeldinismunuanilg
nsglagenfennusiuiioseninmsnulsdulinguuneneiues Wy wihen1snas
wazAanINg (HM Revenue and Customs %39 HMRQ) Mﬂi’.}aa’lﬁtiig’miiuqﬂaﬂiiﬁ (Serious
Organised Crime Agency %39 SOCA ﬁgmmuﬁi% National Crime Agency %139 NCA
Tuda.f. 2013) wazauRUSHINENE1593 (the Association of Chief Police Officers %38
ACPO ﬁlgmmumm National Police Chiefs’ Council #3a NPCC Tuil .61, 2015) visid

* UszananguungisnansanAuegy Lusesuaus 11ns 126m.
"dixmaﬂg‘mmﬂi‘%ﬁmimﬂm’mmapmma%uauﬁ 11951 126n.
‘Uizmam;]wmEﬁ%ﬁmmﬂﬂ’J’ma'mgﬂLuLﬁa%LLauﬁ Article 126nb.

%> United Nations on Drugs and Crime. 2566. “Signature and Ratification Status.” [eaulai] wras

fian: https://www.unodc.org/unodc/en/corruption/ratification-status.html [28 sanAu 2566]

* United Nations, Self-Assessment for United Nations Convention against Corruption -
Chapters Ill and IV United Kingdom of Great Britain and Northern Ireland (United Nations, 2011).

*" National Crime Agency. 2557. “Bribery, Corruption and Sanctions Evasion.” [oaulail] WiaTin:
https://www.Nationalcrimeagency.Gov.Uk/What-we-do/Crime-threats/Bribery-corruption-and-sanctions-
evasion. [1 fiugeu 2566]

*® | Campbell, Organised Crime and the Law A Comparative Analysis (Hart Publishing 2010).
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meldnsmusumseygnensUfoinandeudionelinismuautuidamuuunUjon
VYBILABTMUIEIUAUF IR %qimﬂﬂ@LLé’aﬁ?uLﬁwﬁﬁﬁﬂﬁ’ﬁuﬁﬂwmmw’faqﬁwLaua
wanguuazmaratunisiiawenudnlunazveussiulunisvesygnujufins wu
nsthiaueteyadosiufeiuliowsds wu Jowtana Tudoutiin aliduu dyvd
sudnual WWudu niiauededeyadowiufeiunisufting wu Sdmihddles
UuRnstne dmsudinissauiumbenulenielil vieavvesugaliisnisiaylag
e waedoyalesiuieiunindauianguneduinguisnsufoing wu sda S
wazUanenensvuds®  wagtdosniladldfimsivunisiinuesafianunsavesyae
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ansaiauendngIuLazmaNaiifisaneredteduiyruitAnisvesmuieves
mbsruaulfidniy maedeuthenelinsauaufaansatulfifewsmney

nanguluafnaalunAsglauiu

nanlagasy ansiverundns(denguuaziiad)ayginbiaiuisalinis
indeuihonelinmsmualfifieusmanenundngiuluainismainveduss eaanlu
ngrnermualiossmesiesinn SemnsaldlFuuurouindass feiltuegfuuunufon
waznaeidavemhenuiudaiainiuaunseygalildviold nsasivaeuiwansevy
§oAVS L vesszrvu Tdusgiugaeiitavesdutiyrlunhenuiteiuld
ety eglsfnuansverandnadudnuilissnaiiinisiilsieans wdnm
yosUszrvu (uedreunn fedumagfsssuasvimiilunisnsanasunislisiia
vosdmihiisgesnadudulufufinisanaidnadimis Semnnisfinslémadadngn

* IGNACIO MIGUEL DE LUCAS MARTIN and Cristian-Eduard STEFAN. 2540. “ TRANSNATIONAL
CONTROLLED DELIVERIES IN DRUG TRAFFICKING INVESTIGATIONS Manual.” [oeulaii] Lméﬁ‘im: https://www.
mpublic.ro/sites/default/files/PDF/manual_en_ump_ce_13.pdf [28 sa1Al 2566]

% The Secretary of State for the Home Department, Serious and Organised Crime Strategy
(The Stationery Office Limited, 2013).

1 |IGNACIO MIGUEL DE LUCAS MARTIN and Cristian-Eduard STEFAN (Ba03507 59).
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nsURTRNsEmsstuanansansevinldneldngvanedinguuasiiad
Tnengmanefilisiunaufoanisliun inms 26(8) wiswsysatygingunasieunaduan
(Regulation of Investigatory Powers Act %38 RIPA 2000) Iﬂ&ﬂﬁﬁamié’wﬁ’mﬁlﬁ%
onqmaeld RIPA 2000 fvAuaesussnnldun nslidwihiisiwanssi (covert human
intelligence sources Wi CHIS) nsldanedu (informers) el nsldidmthigansnash
wie ‘CHIS Tusmdamslitausmihfissauasdminanususlunsdiluinsedusiug
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fuyAnadesasdeLiodutoyadiuimseiiadniiateyandsialududume®
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Pfedesiunalsylevivesnnuiuawesnd msdlestunioatnensainssunsesnm
ANuaIasnsae naustleviifeidesiuaiainmmansugiavesansiverandns
nauszleriansnsae nsunleseundiansisae msussfiursodaiundnnussinnmie
eldvesmienusy Miemmdunuilissylilneiguuninssnsamalng (Secretary
of State)

M3UFTRMISINSN (CHIS) duddesiidmihiivsesdninnuiifmumis

W308ANIIIUNIFUAIUAND FIUARAAINGTIRBITT1UINILTURAYTRUNITATIE TUYDS
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Y

a wa o
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o v & awa ° U Y oAy Y Ao ¢ Ay a a wa
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gnsnluegiieaaioSuRaveuguaTaN It asluneItuUfURNso st

62

Regulation of Investigatory Powers Act 2000 s26 (8).
% Regulation of Investigatory Powers Act 2000 529 (8).

64

Regulation of Investigatory Powers Act 2000 s29 (5).
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Act 130 IPA 2016)
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Y

® Regulation of Investigatory Powers Act 2000 s26 (2).
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UfjuRnsaeauunsuusnatiuslusioslisuayanaansguusinssnsammelng (Secretary
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% Campbell, (@vo3307i 58) Wi 79.

67

Regulation of Investigatory Powers Act 2000 s 26 (3).

® Campbell, (Bves507i 58) wii 77.

¥ Regulation of Investigatory Powers Act 2000 s 28 (2).
Regulation of Investigatory Powers Act 2000 s 28 (3).
Regulation of Investigatory Powers Act 2000 s 30.

Regulation of Investigatory Powers Act 2000 s 32 (1).

Regulation of Investigatory Powers Act 2000 s 32 (6).
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™ Regulation of Investigatory Powers Act 2000 s 32 (2).

™ Regulation of Investigatory Powers Act 2000 s 32 (3).

" Home Office. “‘Investigatory Powers Act 2016 Consultation: Codes of Practice’’ [paulay] unas
fian: http://www.gov.uk/government/collections/investigatory-powers-bill. [2017] [28 saAN 2566]

" Investigatory Power Commissioner’s Office. 2566. *‘the double-lock [eaulati] unasfisn: https://
www.ipco.org.uk/what-we-do/the-double-lock/ [28 sanau 2566]

" mhenuvessemdlnefiaansadieuiiosiu National Crime Agency wie NCA lddufie nsudueny
ARNLAY 1938 DSI.

9

Investigatory Powers Act 2016 s 18.

% Investigatory Powers Act 2016 s 20.
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3.4 @v3gaLam

ansgousniasdluaydyaanlsevnIainniensHonuN1TMNaIsn (UNCAQ)
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W Tui 9 Auengw A.A. 2003 wareyifeudyyluiun 30 Aa1Au A.A. 2006° 31NTIBI

@

nsuszdiunuedludosiusfamueydyy iy wuingmnenaessematusesiy
E%msﬁmmﬁamsLLmqmwmwé’ﬂg’mmummﬂ 50 (1) WieeU VU AN
nsfefuNsasALayIsn1sievRananigniunldlunsljuflee Department of
Justice (DOJ) WlaUsuUsmnsaialunaigdnie® uenmileluaini misnunans
Tudssine Wy ddnsuduauaouaiuvedsyuianals w3e Federal Bureau of
Investigation (FBI) %ﬂLﬂué’JuMﬁwaﬂ ﬂ'ﬁW'ﬁ’NE@ﬁﬁiu Department of Justice (DOJ) &4

fusiavantunsusuusummasaluniasgdneaie®
3.4.1 Msndaudrenelanisaiuay

luansgesninisindeudruniglinisauauiuaiunsansevilalagveu
v = ~ ' | o aa 1 & v v gq = o= W
menguing Wesngnanuililinisnsgvimfedndunisindeya™ sdauwsingvane
oy wiansalnsafouienelanisamuaulalugiugisnmuienisuassvney

®1 United Nations on Drugs and Crime. 2566. ‘‘Signature and Ratification Status’’[oaulai] wnas

fan: https://www.unodc.org/unodc/en/corruption/ratification-status.html [1 fiugngy 2566]

¥ United Nations, Review of implementation of the United Nations Convention against
Corruption, CAC/COSP/IRG/1/1/1/Add.6

% FBI. 2562. ““Public corruption’” [eeulal] uasiiun: https://www.foi.gov/investigate/public-cor-
ruption [1 Auee 2566]

¥ G Ferguson, Global Corruption: Law, Theory and Practice Legal Regulation of Global

Corruption under International Conventions, US, UK and Canadian Law (University of Victoria, 2018).
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nangu nMseugenaulailanseylagedeuntgaveinguune wnusodusiunmy
ngvueAsutauaed (case law)® Femaldininyritniswdeudienislinisaiunuty
Lidunstnseunuiluiusgsssuyguiianigausninsaiauas Rule 41 uwiilszua
NOVMUNEITNATUIANILDIYIEMIUSTTY AatiunisindsugenglinisaiunuIsweaume
& aa = o 1 v o gy 2 g7
ngvinguaziduisnmmiliignldlaeniigaudedulingmnelunisduaiuad

afangaiisatestunisiadeudianisldinsauguiuiendfigninau
lngrmageansguianans (U.S. Supreme Court) Tumdidiedn United States v. Grubbs®
Famaldfinnvinsdduafsodiaslagedeneumndngiuildinainnsufiing
waouthesaminnelinsmundnssilagendesunanumneduiusousengmne
mwml,f"flsuLﬁu%’gﬁﬁwﬁyumm%’gaLﬁ,ﬁmﬂ%ﬁﬁ

nMsUftRnsiadeudheneldnismunuiudosldsuougalnenneeia
wihilu Fsnsvevanematiienserineldudnnisussduin RN sanadunis
étia‘Uﬁi'iiumll‘U‘VlLLfgﬂfuLﬁﬂ%ﬂﬁiiméagl,mﬂa%%gaLm%mﬂ%’jﬂﬁﬁlﬁgalﬁ (‘reasonableness
Fourth Amendment approach’ test) ?fqmsﬂizLﬁuﬁ?mzﬂszﬁﬂﬂsJﬂm'imwmagUﬂﬁLLaz
aunzadlunsaumsTilinsiedeuthonmeldnismuny nanfe anunsaliisnisou
Tumsuansvmenuvdngruunulsviolsl viefanudnu/sslonifeseunallinig
wndeuthoneldnismuay og1dlsfd wnusngiannsaliidnsduiieuasmwety
vdngildfiny Alaildmneanuiaghiansooygneenvnglilinmaedeudoneld
nsaruaulald® dainnsussifiuduivegfugasifavesma uenmileluainiudn
Aageansguianansdalafnnudunni ‘U‘VlLLfgﬂﬂJLﬁ'm%;’ﬂ:ﬁiimé@LLﬁﬂﬂM%ﬁ@Lméﬂﬂﬂ%ﬂﬁﬁﬁu
oygelvianunsansgimsduuasdansndlalunsddnduluunaniunisal @Gssnen
Tmeumdnguiildinannisufoinsiureuienguineg anusalilunisduiuedls)
fawdinsinaaglanszilaglifivinemaniomnsurousssuinig®

¥ JA Adams, ‘‘Anticipatory Search Warrants: Constitutionality, Requirements, and Scope’’ [1990]
Kentucky Law Journal, Vol.79(4), 681.

% undgyaRteatusesnsiunazdanineg 1Usag Justia.2566. “‘Fed. R. Crim. P. 41 - Search and
Seizure’’ [paulai] WiasTiun: https://www.justia.com/criminal/docs/frerimp/ruled] [1 Aueneu 2566]

" UNODC, USA UNCAC Self-Assessment (UNODC, 2011).

¥ United States v. Grubbs 547 U.S. 90

¥ Zurcher v. Stanford Daily, 436 U.S. 547 (1978) at 559.

% Ballin, (Fe05507 38).
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States ! 6'?'5&maléﬁ’ﬁwwﬂmdwmﬁﬂﬁﬁ’am'u?a"mﬁqﬁ?uhiLﬁuﬂws%’ma%’gﬁﬁwzqu
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MneRFnaud nsufuRnsemsdagniiuniele Rule 41 uvsUssanangmang
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nsUftRnssmsstuazansonssyilalaeldsuoynnalumneaa uwas
ndninasTlun1soonmuematuroudsiiagliindsndamszimansfininuluad
United States v. Gamble 1¥isguiatulisidusesiivnsuasasdoniommroussau
Aenfunsneanvainssy w%awmwé“ﬂgmﬁ%ﬁﬂmﬁwLﬁuﬂﬁﬁé]’aqaaé’aﬁa@wmmim
Tanvuanzianzas Tunseyg il iRnsgnsela™

TuneUfUa nodnamduauiudidesiivuaveustlumsuiinisdmss
willlasnanmeeslfuinsidemuieiuauliviueuwasladeiliaunsoniunu
Lila Jalylasingunaiinnefiinagaesimuavauwauls daulujuinissmsednlng

v

WudanseinuuwInuiivemiisnuiudiiansuiaveuufuRnistiug 99Ans

L Lewis v. United States 92 F. 3d 1371.
2 United States v. Gamble 737 F 2d 853 (10th Cir 1984).
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¢ A % a wa S v 1% Y A9Yo w
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Tumsduanuadlunnnsd enduwsilunisnssviiiedesiudy wazddlaandnnisduaiu
niidnwamunisyswotinnisdes fiesAnsemau YRaINSVIENsISNEY MUEAINLAY
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nIneeYYINTINMEENISNTEIRANgMIY N1sgnatmuludiudiuaznisasieniny
duiusivyaraianuianIsduaiuafonie” wasiiaaanemalawmeininsdnunuil
\iusgeTsuYivansesnasenauuldldaseurguiainmsiyaratiugelainyanaiie
Iolvdeyalutuarlilamedeyatusiounnadu Amudammngnnuimmerumangunlaun
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amiussgowiniudaiu AlifingunasimemiidmuadnuasiazveuunvesufoRnns

215 msevnlavinemasygy iU iRnsemsauEi minuauguaUfuRnig
grnsntudusiunsvemisnuiudinfisuiaveuUfiRnissnsatug wazedneiild

 FBI, Undercover Hearings (Government Office Printing, 1987).

* GA Wagner, ‘‘United States’ policy analysis on undercover operations’’ International Journal
of Police Science & Management 9, 4 (2007).

* Attorney General, Attorney General’s Guidelines on FBI Undercover Operations
(Government Office Printing, 2002).

* Lopez v. United States, 373 U.S. 427 (1963).
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Hosnnnsfieumesmatudsegfuniniidiyeealiiannsaruaiantdunnumdudoy
slidoegluiianmsne® dulunsdfdmihilliteyaniaioniims (GPS) ARedsoglu

" Katz v. United States 389 U.S. 347, 351 (1967)
% “[FJirst that a person have exhibited an actual (subjective) expectation of privacy and, second,
that the expectation be one that society is prepared to recognize as ‘reasonable. *”.

” 468 U.S. 705, 707 (1984); 460 U.S. 276, 277 (1983).

% Karo, 468 U.S. at 721; Knotts, 460 U.S. at 285.

' United States v. Cuevas-Perez, 640 F.3d 272, 273-74 (7th Cir. 2011); Christensen v. Cty. of

Boone, 483 F.3d 454, 460 (7th Cir. 2007); United States v. Walker, 771 F. Supp. 2d 803, 810 (W.D. Mich. 2011).
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aednuaidnus Faffe wizsalygRenududnusilunsiasedoasnadidnnseiind
A.71. 1986 (Electronic Communications Privacy Act #38 ECPA 1986) %ﬂLﬁuﬂ{]Muwwﬁﬂ
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7mseen (Pen Register) waznsidslisufinmneauiiingdn (Trap and Trace) 54
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Fogunsnisdantsfituiinmneeiildvimsinsoonuasdeyafifeniasiunsinseantun
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foyaildvhmsinaduasdeyaiiieniostunsinadiug wiefidendr doyadinsdn
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Tnseon luildtuiindomvaansdemausiosndla™® faflunns 2510-2522 vidoundl 3 uvia

2 United States v. Williams, 2015 WL 4484060, at 5-6.

1% Knotts, 460 U.S. at 281.

" JP Martin and H Cendrowski, Cloud Computing and Electronic Discovery (John Wiley &
Sons, 2014) 69.
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%18 USC §2510.

1% 18 USC §3121(c).

718 USC §3124(b).

1% United States v. Forrester, 512 F.3d 500, 510 (9th Cir. 2008).

%18 USC §3121(a).

018 U.S. Code CHAPTER 119— WIRE AND ELECTRONIC COMMUNICATIONS INTERCEPTION AND
INTERCEPTION OF ORAL COMMUNICATIONS.

"' HR. Rep. No. 99-647 (1986).

12 Spqmeniu.

239



Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

Tunsadupfvesesdnsaniussgliluassnd Tnaluafiusn fia United States v. N.Y. Tel.
Co.* Gemaldfimnuritngmnevesamiusigiifedostunisdndoyamalnsdwiiy
lisufmsldgunsaitufinmneaiinadiuayeon fedufimnulumatuduaniusdy
(federal district judges) 3aileuvayaelfeannemalunisddliudsvlnsdnsinds
gunsaltiufinvaneiavinsoonls uagluafiiaos Smith v. Maryland™* magegavesizuna
nansldfivnnuridnihditedulingunedulisndudesdnnemiluiloneufiazanne
delussnlnsdnifadegunsaltuiinmunsaainsdwazeen sedmaldlivanadn
dosmndflduimsinsdiduldliauiuseundlunslamedeyannearinsd
fifinelnaduaynsesnidoldadinsliuimsTnad dedunmsiufindeyanneaulnsd
nslnaduarInseeantuidliifunisendinansdiuyaranuunidlufingossuygums
anseusnmaseiia

ae19lshd nisaeauunvnBiannseiindluaszaunsansyiilauaniglue
2IUNFNATIOBNNUILANRBUYINMILY TITRNIENINIUNLANIINNITARALUNNIS
a s a ea v & A 1 Yo a I~ o 2115
didnnsetindnveumengunewintunaiunsasuilaayldaiuadlutueals

mndeyadnsiuaanavilasaguléd msaeauuutuansanszsinldlaevou
engranglulsemeanisowing nensaenuuutudugnalunisivaiuaivedn
wihfinunisieuvesunudlofiudgsssuyauiansgenimaaia wasnsshldneld
ndnarmeavislunnududuiuvanvnauns dumsaenuuimisBidnnsoinddy
oganelinsmiuvesngmnendnamatuldun unudlufinssssmyyuisanigenin
adadid wszsdyaRanududusilunsindedoasnisdidnvsedng a.a. 1986 (ECPA)
uazundl 119 wiszananguunesiiansanarmegaviiussy egslsiateyaiiaunsa
aonuuumaBidnvsedindldfedeyaiiiiunsssyiaurosidesasdnrodearsivindu
i mnelaulnsdny mnetalusualddidnnseindviomnelaulsziiaiesneniines
iﬁsamﬁa%’a;&aLﬁamiumsamiaﬁamiﬁ?m Tunmeuiansveaygnufuiinisaenuuy
tudeutnsliiesinindasmnoygyalimhsnuiudsinlinasfitialunsvseygnufos
nsldmumnzauwagnsveinemalldldFesldsunmumudeiinaiainaia

"* United States v. N.Y. Tel. Co.434 U.S. 159 (1977).
" Smith v. Maryland 442 U.S. 735 (1979).
1% 18 USC §3123 (a)(2).
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Abstract

The increasing problem of spreading false news online. This thesis aimed to
(1) study the concepts, theories, and principles of legal measures for preventing
and combating fake news, (2) study the international law: the Budapest Convention
on Cybercrime and the laws related to preventing and combating fake news in
Malaysia, Singapore, Philippines, China, and Germany, (3) analyze Thai laws concerning
the prevention and combat of fake news in comparison to international and foreign
laws, and (4) propose recommendations for improving and clarifying the laws related
to preventing and combating fake news.This research is qualitative research by
studying criminal measures and administrative measures to prevent and suppress
online fake news, including researching both Thai and foreign language documents

of edict, The study found that (1) freedom of expression and freedom of speech
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were protected by the constitution. However, if the exercise of these rights impacted
the public order or good morals of the people or infringed on the rights or freedoms
of others, the state could intervene by enacting laws that restricted these rights
and freedoms. (2) in the comparative study with the laws of Malaysia, Singapore,
Philippines, China, and Germany, it was found that the prevention and combating
of fake news were legislated as specific laws, clear definitions were provided, the
severity levels of offenses were defined, authorities was empowered to issue orders
to manage fake news, and measures and penalties were established for service
providers to self-regulate. (3) Thailand has no specific laws, making it an obstacle
to preventing and suppressing fake news online. (4) therefore, it was advisable to
amend the Act on Commission of Offences Relating to Computer B.E. 2550 (2007)
by providing clear definitions and boundaries of offenses, authorizing government
officers to issue the administrative order to manage fake news, and specifying
administrative measures and punishments for service providers under government

supervision.

Keywords : Fake News online, Rights and freedom of expression, Administrative

order, Administrative measures and punishments
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" Robert C. Post “The Social Foundations of Defamation Law: Reputation andthe Constitution”,
California Law Review 691, Vol.74, No.3, p.693 (May 1986).
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*' FEUERBACH (PJ.A). Lehrbuch des gemeinen in Deustchland gultigen Peinlichen Rechts. 3d ed.
Giessen 1805, p. 23. cited in Aniail wiaiey. inuginansanlunisidenivualnenisunasasunulneainyn.
win 24.

* SyddiRimenisnsmilanisunases (OWIG) snasn 121 edishu Andand Aavigaed. inaueivansan
Tunsidenfmualnenisunasasunulneaig. win 15.

> LORVELLEC (S.), “Les frontiéres entre infraction pénale et infraction administrative en Italie”, AP.C,,
1985, n° 8, p. 179 . cited in Anail digasy. nasinarsanlumsidenimunlnenmaunasasunulnyaig.

i 27.
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" ANTI-FAKE NEWS ACT 2018 Part Il OFFENCES 4. (1) Any person who, by any means, maliciously
creates, offers, publishes, prints, distributes, circulates or disseminates any fake news or publication con-
taining fake news commits an offence and shall, on conviction, be liable to a fine not exceeding five
hundred thousand ringgit or to imprisonment for a term not exceeding six years or to both, and in the case
of a continuing offence, to a further fine not exceeding three thousand ringgit for every day during which
the offence continues after conviction.

(2) The Court may, in addition to any punishment specified in subsection (1), order the person
convicted of an offence under that subsection to make an apology to the person affected by the com-
mission of the offence in the manner determined by the Court.

(3) Failure to comply with an order made under subsection (2) shall be punishable as a
contempt of court.

** Supinya Klangnarong. Mapping Digital Media Southeast Asia Roundtable. Singapore:
Singapore Internet Research Centre. 2014, cited in 4§ wnssia. #ealusfiunisasuguiesuasdoyatinaems.
ANNUANYNITUNITNGEYNT.2562. Wt 1.
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“ The Protection from Online Falsehoods and Manipulation Act PART 2
7 (1) A person must not do any act in or outside Singapore in order to communicate in
Singapore a statement knowing or having reason to believe that —
(a) itis a false statement of fact; and

(b) the communication of the statement in Singapore is likely to —
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(i) be prejudicial to the security of Singapore or any part of Singapore;

(i) be prejudicial to public health, public safety, public tranquility or public finances;

(i) be prejudicial to the friendly relations of Singapore with other countries;

(iv) influence the outcome of an election to the office of President, a general election
of Members of Parliament, a by-election of a Member of Parliament, or a referendum;

(v) incite feelings of enmity, hatred or ill-will between different groups of persons; or

(vi) diminish public confidence in the performance of any duty or function of, or in the
exercise of any power by, the Government, an Organ of State, a statutory board, or a part of the
Government, an Organ of State or a statutory board.

7 (2) Subject to subsection (3), a person who contravenes subsection (1) shall be guilty of an

offence and shall be liable on conviction —

(@) in the case of an individual, to a fine not exceeding $50,000 or to imprisonment for
a term not exceeding 5 years or to both; or

(b) in any other case, to a fine not exceeding $500,000.

7 (3) Where an inauthentic online account or a bot is used —

(@) to communicate in Singapore the statement mentioned in subsection (1); and

(b) for the purpose of accelerating such communication, the person who is guilty of
an offence under that subsection shall be liable on conviction —

(c) in the case of an individual, to a fine not exceeding $100,000 or to imprisonment
for a term not exceeding 10 years or to both; or

(d) in any other case, to a fine not exceeding $1 million.
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“ @lanaUTUE Senate of the Philippines. NM3Ussgandiana3aniduinveasnsasgiautud. Ju

i 17 Tquigu 2564. W 1. uvasdisn: https://legacy.senate.gov.ph/lisdata/2624822593!.pdf [9 Aa1Al 2565]

AN ACT PENALIZING THE MALICIOUS DISTRIBUTION ~ OF FALSE NEWS AND OTHER RELATED
VIOLATIONS SECTION 2. Malicious Creation and Distribution of False News. It shall be unlawful for any
person to maliciously offer, publish, distribute, circulate and spread false news or information or cause the
publication, distribution, circulation or spreading of the same in print, broadcast or online media, provided
that, such false news or information cause or tend to cause panic, division, chaos, violence, hate or which
exhibit or tend to exhibit a propaganda to blacken or discredit one’s reputation and the person knowingly
commits such act with full knowledge that such news or information is false, or with reasonable grounds
to believe that the same is false. Any person who shall be found guilty of committing any of the foregoing
acts shall be punished by a fine ranging from One Hundred Thousand Pesos (P100,000) to Five Million
Pesos (P5,000,000) and imprisonment ranging from one (1) to five (5) years. Any person who aids or abets

any person committing any of the foregoing acts shall be liable for a fine ranging from Fifty Thousand Pesos
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LATUNBUNIAITUAZAINUADAABAINADUNILADS W.A.2540 (Computer Information
Network and Internet Security , Protection and Management Regulations 1997)*
FasuaulinananIresgilledun 11 Suien wa. 2540 uazUsenialdlaansensis

o A o oA 9 o s A a 1%
ANUTUAIEIEITMElaTUN 30 SudAN w.a. 2540 AngUsvasA Welasuaseny
Uaendouaznistesiuaiotnedeyanauiinnesuasdumesiiie wasiiesnwssileudany
wazAUduAImIedInd vuitugiues “suilsumsdesiunieiigtayanauiimesved
a1ssnusgUssrvuin” InefiuwiAndglduinisesetiediasninuwazannududiuda
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(P50,000) to Three Million Pesos (P3,000,000) and imprisonment ranging from six (6) months to three (3)
years. If the offender is a public official, he shall be liable for twice the amount of the fine imposed above,
and be imprisoned for two times longer than the period provided herein. In addition, he shall also suffer
the accessory penalty of absolute perpetual disqualification from holding any public office.
© Gfwa wanonnsal wazdngan Suisiia. “wuinensdalilingruneaiuauuasAuasa ez
I@sunansgnuangliiinaisesulatl” Journal of Modern Learning Development, 6(3), 2564. %11 380.
“ Computer Information Network and Internet Security, Protection and Management Regulations

- 1997

Article 5. No unit or individual may use the Internet to create, replicate, retrieve, or transmit
the following kinds of information:

(1) Inciting to resist or breaking the Constitution or laws or the implementation of adminis-
trative regulations;

(2) Inciting to overthrow the government or the socialist system;

(3) Inciting division of the country, harming national unification;

(4) Inciting hatred or discrimination among nationalities or harming the unity of the
nationalities;

(5) Making falsehoods or distorting the truth, spreading rumors, destroying the order of
society;

(6) Promoting feudal superstitions, sexually suggestive material, gambling, violence,
murder;

(7) Terrorism or inciting others to criminal activity; openly insulting other people or distorting
the truth to slander people;

(8) Injuring the reputation of state organs;
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(9) Other activities against the Constitution, laws or administrative regulations.
Article 6. No unit or individual may engage in the following activities which harm the security
of computer information networks:
(1) No-one may use computer networks or network resources without getting proper prior
approval
(2) No-one may without prior permission may change network functions or to add or delete
information
(3) No-one may without prior permission add to, delete, or alter materials stored, processed
or being transmitted through the network.
(4) No-one may deliberately create or transmit viruses.
(5) Other activities which harm the network are also prohibited.
®  Computer Information Network and Internet Security, Protection and Management Regulations
- 1997
Article 20. For violations of law, administrative regulations or of Article 5 or Article 6 of these
regulations, the Public Security organization gives a warning and if there income from illegal activities,
confiscates the illegal earings. A fine not to exceed 5000 RMB to individuals and 15,000 RMB to work units
may be assessed. For serious offenses computer and network access can be closed down for up to six
months, and if necessary Public Security can suggest that the business operating license of the concerned
unit or the cancellation of its network registration. Activities contravening public security management
regulations are punishable in accordance with provisions of the public security management penalties
articles.
“ nsnFy sjsatad wazgnan masutiuntl. mstmuaasRafEiunsuansemAaiusnudedsay
soulafluusznsiiieliiinanudemedadau. msuszyuiiauenanuidossiutadindnyiumine doadn,
aSsdl 11, 2561, wih 2416,
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" Network Enforcement Act
Section 2 (1) Providers of social networks which receive more than 100 complaints per calendar
year about unlawful content shall be obliged to produce half-yearly German-language reports on

the handling of complaints about unlawful content on their platforms, covering the points enumerated in
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subsection (2), and shall be obliged to publish these reports in the Federal Gazette and on their own
website no later than one month after the half-year concerned has ended. The reports published on their
own website shall be easily recognizable, directly accessible and permanently available

Section 3 (1) The provider of a social network shall maintain an effective and transparent
procedure for handling complaints about unlawful content in accordance with subsections (2) and (3). The
provider shall supply users with an easily recognizable, directly accessible and permanently available
procedure for submitting complaints about unlawful con- tent.

Section 3 (2) The procedure shall ensure that the provider of the social network:

1. takes immediate note of the complaint and checks whether the content reported in the
complaint is unlawful and subject to removal or whether access to the content must be blocked,

2. removes or blocks access to content that is manifestly unlawful within 24 hours of receiving
the complaint; this shall not apply if the social network has reached agreement with the competent law
enforcement authority on a longer period for deleting or blocking any manifestly unlawful content,

3. removes or blocks access to all unlawful content immediately, this generally being within
7 days of receiving the complaint; the 7-day time limit may be exceeded if

a) the decision regarding the unlawfulness of the content is dependent on the falsity of
a factual allegation or is clearly dependent on other factual circumstances; in such cases, the social network
can give the user an opportunity to respond to the complaint before the decision is rendered;

b) the social network refers the decision regarding unlawfulness to a recognized self- reg-
ulation institution pursuant to subsections (6) to (8) within 7 days of receiving the complaint and agrees to
accept the decision of that institution,

section 3 (4) The handling of complaints shall be monitored via monthly checks by the social
network’s management. Any organizational deficiencies in dealing with incoming com- plaints shall be
immediately rectified. The social network’s management shall offer the persons tasked with the processing
of complaints training courses and support pro- grammes delivered in the German language on a regular
basis, this being no less than once every six months.

Section 5 (1) Providers of social networks shall immediately name a person authorized to
receive service in the Federal Republic of Germany and shall draw attention to this fact on their platform
in an easily recognizable and directly accessible manner. It shall be possible to effect service on this person
in procedures pursuant to section 4 or in judicial proceedings before German courts on account of the
dissemination of unlawful content. The same shall also apply to the service of documents initiating such

proceedings
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tana $nuns, Mesue nguanednvaisney, fasiadadl 10 (nsanne: 96
Us50UN1g, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolclds
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCl). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking

change-language button at the top right of the website)
2) Registration as members of the ThaiJO System is required before submission.
3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:
https://drive.google.com/file/d/1y217 JvKwnwdev)dP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

7. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:
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1.

The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,

and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1.

Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

. Certify that their submitted manuscript has not been previously published in any

form, nor is it is under review for publication in any other journals within 90 days

from the date when the Editorial Board has received this manuscript.

. Certify that their submitted manuscript is written exclusively by the author or along

with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the

article.

. Present only true fact.
. Submit the manuscript in accordance with the prescribed format.

. Ensure that the manuscript does not contain any libelous matter or infringe any

copyright or other intellectual property rights or any other rights of any third party.

. Declare the source of funding or support in the completion of the manuscript.
. Declare any potential conflicts of interest, if any.

. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1.

Ensure that the published manuscripts are in line with the aim and scope of

Chulalongkorn Law Journal.

. Ensure the quality of the published manuscripts with willingness to publish corrections

and clarifications when required.

. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

. Not publish manuscripts that have already been published elsewhere.

309



Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

v ® N o

12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers

throughout the entire double-blinded consideration period.

. Provide reviewers with revision guidelines.
11.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.
Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1.

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.
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