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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the following

categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction

and contents, which are divided into main issues, subordinate issues and conclusion.

e Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should contain
introduction, illustration of the importance of the issue, research objective, hypothesis
(if applicable), research scope, expected contributions, related research or literatures,
research methodology (such as population, sample, data collection, data analysis),

research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the responsibility
of the respective authors, with which Faculty of Law, Chulalongkorn University, Editor-in-Chief and

the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process by
at least three qualified individuals, whom the Editorial Board carefully select owing to their expertise

corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

Commuting between home and work is an essential expense for daily
employment, but Thailand lacks concrete tax measures for this expense. This article
explores the feasibility of establishing individual income tax measures for commuting
expenses in Thailand by comparing the approaches of the United States and
Finland. In the United States, commuting expenses are considered personal and
are not tax-deductible, whereas Finland provides tax relief for such expenses to
reduce the burden on taxpayers. Therefore, the article suggests that Thailand could
adopt measures such as setting maximum commuting rates and reasonable travel
times to support tax policies that alleviate taxpayer burdens and improve the

quality of life.

Keywords : Commuting Expenses, Individual Income Tax Measures
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® Matthias Wrede, “A Distortive Wage Tax and a Countervailing Commuting Subsidy”, in Journal
of Public Economic Theory, 11, 2 (2009), p.297.

" YsewdlnednnsianudendsunisTiuinissesudessninadiinuas ivh el Guldfeussdu
vosgnine Tang nilsdenoutomIensuassmngd na 0811 (nu.2)/916 asiuil 7 dwnau 2544

* W Ussinafusaudiinisiivualialddneseninadunagfivhavanunsatiuina ldsele
See, Section 93 of Tuloverolaki 1992/1535 (Finnish Income Tax Act)

’ Stephen Potter et al., “Tax Treatment of Employer Commuting Support: An International

Review”, in Transport Reviews, 26, 2 (2006), p.222.
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"' Reuven Avi-Yonah, Nicola Sartori, and Omri Marian, Global Perspectives on Income Taxation
Law, (New York: Oxford University Press, 2011), p.48-50.

2 Lawrence Howard Seltzer, “The Rationale of the Personal Exemptions,” in The Personal

Exemptions in the Income Tax, ed. Lawrence Howard Seltzer (NBER, 1968), p.96.
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Uy Unudin Aauzlifenans naansaluminende, 2565 ; w1 32-33. 91984lu Miranda Stewart, Tax and
Government in the 21* Century, (Cambridge: Cambridge University Press, 2022), p.75-77.
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10 2 (29) veangnIENTIRTUT 126 (W.A. 2509)

Victor Thuronyi, Tax Law Design and Drafting, (Washington D.C.: IMF, 2000), p.481-482.
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% M Slade Kendrick, “The Ability-to-Pay Theory of Taxation”, in The American Economic Review,
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* Brian J Armnold, Hugh J Ault, and Graeme Cooper, Comparative Income Taxation: A Structural
Analysis, (Kluwer Law International B.V., 2019), p.349.

? Stanley S Surrey, “Tax Incentives as a Device for Implementing Government Policy: A
Comparison with Direct Government Expenditures”, in Harvard Law Review, 83, 4 (1970), p.711-712.

* United States Code: Title 26 § 32

» United States Code: Title 26 § 21
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 United States Code: Title 26 § 22
" JULIA KAGAN, “Commuting Expenses: Meaning, Overview, Examples,” [online] Available from :

https://www.investopedia.com/terms/c/commutingexpenses.asp [14 April 2023]
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* Stephen Potter et al,, “Tax Treatment of Employer Commuting Support: An International
Review”, in Transport Reviews, p.225-226.

* Ministry of Economics and Finance, “Frais De Déplacement,” [online] Available from : https://
bofip.impots.gouv.fr/bofip/2161-PGP.html/identifiant%3DBOI-RSA-BASE-30-50-30-20-20170224 [10 April 2024]

*" Reuven Avi-Yonah, Nicola Sartori, and Omri Marian, Global Perspectives on Income Taxation
Law, p.49.

* Finland Revenue Department, “Commuting Expenses,” [online] Available from : https://www.

vero.fi/en/individuals/tax-cards-and-tax-returns/deductions/travel_expenses/ [22 April 2024]
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3.2 UssinAauigasm

NIUATININTVBIAN5TRLLTN (Internal Revenue Service: IRS) lalayaaliving
Aunaszndnstiuasiivinauveadiiiuliidudldane wiiivssmangmineves
ansgelin anwaly 26 (United States Code: Title 26)” agliilaszufsuntyaAnisviu
vinAldingenstanu uinsuassninsvesanigeuinmiundiydRdidusesii “Aldane
dmsumaiumanniinendeludianuivhaufeldaediumuay liaunsatiin
aldanels e GannsliougalivinatlisesindnldsunmBuiuidudendonsuassmng
YBIANITFORITNNY wazAININIANA)N1YBENIFBLISN"
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° a = 4 A Ay av o g Ao o a
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* See, United States Code: Title 26 Internal Revenue Code

“ United States Code: Title 26 § 1.262-1 (5) (Lexis Advance through the Apr. 17, 2024 issue of
the Federal Register, with the exception of the amendments appearing at 89 FR 26760 and 89 FR 27288)
provided that “... The taxpayer’s costs of commuting to his place of business or employment are personal
expenses and do not qualify as deductible expenses. For expenses paid or incurred before October 1,
2014, a taxpayer’s expenses for lodging when not traveling away from home (local lodging) are nonde-
ductible personal expenses.”

11999 IRB LEXIS 12, Rev. Rul. 99-7, 1999-1 C.B. 361, 1999-5 LR.B. 4 (I.R.S. February 1, 1999) “A
taxpayer’s costs of commuting between the taxpayer’s residence and the taxpayer’s place of business or
employment generally are nondeductible personal expenses under §§ 1.162-2 (e) and 1.262-1 (b) (5) of
the Income Tax Regulations.”

“ Fausner v. Commissioner, 413 U.S. 838, 93 S. Ct. 2820 (1973)

* Coombs v. Commissioner, 608 F.2d 1269, 1979 (9th Cir. Nev. November 23, 1979)

“ Sanders v. Commissioner, 439 F.2d 296, 1971 (9th Cir. March 3, 1971)
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® Brown v. Commissioner, 47 T.C.M. (CCH) 526 (1983)
 Hill v. Commissioner, 31 T.C.M. (CCH) 14 (1972)

" Clark v. Commissioner, 37 T.C.M. (CCH) 1178 (1978)
® Tsilly Dagan, “Commuting”, in Va. Tax Rev., p.190-191.

“ 19 L. Ed. 2d 1416 (2nd 2023)

" United States Code: Title 26 § 162 provided that “(a) In general. There shall be allowed as a
deduction all the ordinary and necessary expenses paid or incurred during the taxable year in carrying on
any trade or business, including—

... (2) traveling expenses (including amounts expended for meals and lodging other than amounts
which are lavish or extravagant under the circumstances) while away from home in the pursuit of a trade
or business; and ...”
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*1 Deneke v. Commissioner, 42 T.C. 981, 1964 U.S. Tax Ct. LEXIS 52 (T.C. August 27, 1964)

2 Comm’r v. Flowers, 326 U.S. 465, 66 S. Ct. 250, 90 L. Ed. 203, 1946 U.S. LEXIS 3143, 46-1 U.S.
Tax Cas. (CCH) P9127, 34 AF.T.R. (P-H) 301 (U.S. January 2, 1946)

> William A Klein, “Income Taxation and Commuting Expenses Tax Policy and the Need for
Nonsimplistic Analysis of Simple Problems”, in Cornell L. Rev., 54 (1968), p.874-878. Cited in Tsilly Dagan,
“Commuting”, in Va. Tax Rev., p.203-204.
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> Finland Revenue Department, “Travel Expenses,” [online] Available from : https://www.vero.

fi/en/individuals/tax-cards-and-tax-returns/deductions/travel_expenses/ [25 April 2024]

* Section 93 of Tuloverolaki 1992/1535 (Finnish Income Tax Act) Travel costs between home
and work provided that “... Travel costs from home to workplace and back are also considered expenses
incurred in acquiring earned income ...”

% Section 93 of Tuloverolaki 1992/1535 (Finnish Income Tax Act) Travel costs between home
and work provided that “ ... calculated on the basis of the costs of using the cheapest means of
transport....”

°" Finland Revenue Department, “Commuting between Home and Work,” [online] Available from
https://www.vero.fi/en/individuals/tax-cards-and-tax-returns/deductions/travel_expenses/commuting

expense/ [25 April 2024]
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% Section 93 of Tuloverolaki 1992/1535 (Finnish Income Tax Act) Travel costs between home
and work para 4 provided that “ ... If a type of transport other than public transport is considered to be
the cheapest type of transport referred to in subsection 1, the reasonable increase in costs caused by the
use of the means of transport for journeys between home and work shall be taken into account when
calculating the deduction. The amount of the deduction is EUR 0.30 per kilometre if the deduction is
granted according to the operating costs of your own car. When granting a deduction according to the
utility car, the amount of the deduction is EUR 0.24 per kilometre. The Tax Administration will determine
in more detail the basis for calculating the deduction for other means of transport ...”

* Section 93 Subsection 1 of Tuloverolaki 1992/1535 (Finnish Income Tax Act) provided that ...
If a means of transport other than public transport is considered to be the cheapest means of transport
referred to in subsection 1, the reasonable increase in costs caused by the use of the means of transport
for journeys between home and work shall be taken into account when calculating the deduction. The
amount of the deduction is EUR 0.30 per kilometre if the deduction is granted according to the operating
costs of your own car. When granting a deduction according to the utility car, the amount of the deduction
is EUR 0.24 per kilometre. The Tax Administration will determine in more detail the basis for calculating
the deduction for other means of transport ...

% Section 93 of Tuloverolaki 1992/1535 (Finnish Income Tax Act) Travel costs between home
and work provided that “ ... these travel expenses can be deducted up to a maximum of EUR 7,000 and
only to the extent that they exceed EUR 900 in the tax year....”
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Abstract

This academic article focuses on studying the problems related to the criteria
for assuming and vacating the position of representatives in the legislature after
completing their mandated term as stipulated by the constitution, particularly during
the period of parliamentary dissolution. This situation often results in a prolonged
vacancy in the house of representatives without any organization stepping in to
ensure the continued functioning of the legislative body. The study relies on

the theory of the continuity of the state to examine these issues.

The research reveals that these problems lead to significant constitutional
issues, namely the lack of continuity in the execution of state duties and crises in
constitutional principles during these periods. Consequently, there is a need to
revise the existing criteria to ensure the smooth transition between the outgoing
and incoming sets of representatives. Specifically, in cases where the incumbent
representatives complete their term as mandated by the constitution, it is proposed
that new elections should be conducted before the outeoing representatives vacate
their positions. In the event of parliamentary dissolution, it is suggested that the
outgoing representatives should continue to serve until the new representatives
assume office, preventing a legislative vacuum. This approach aims to safeguard the
democratic system during these critical periods, similar to the situations in the years
2006 and 2014.
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™ Article 39 of The Basic Law for the Federal Republic of Germany
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¥ Article 24 of Finland’s Constitution

¥ Article 32 Part 4 of Denmark’s Constitution
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# Article 41 of Japan’s Constitution

¥ Article 42 of Japan’s Constitution

¥ Article 43 of Japan’s Constitution
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¥ Article 45 of Japan’s Constitution
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Article 68 of Spain’s Constitution
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* Economist Intelligence Unit (EIU), Democracy Index 2022: Frontline Democracy and the
Battle for Ukraine, (London: The Economist Intelligence Unit Limited, 2023), p.8.
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* Samuel Issacharoff, Fragile Democracies : Contested Power in the Era of Constitutional
Courts, (New York: Cambridge University Press, 2015), p.1-14.

" Eugenie Merieau, “Thailand’s Deep State, Royal Power and the Constitutional Court (1997-
2015)”, in Journal of Contemporary Asia, 46, 3 (August 2016), p.455-466.; Thongchai Winichakul,
“Thailand’s Royal Democracy in Crisis,” in After the Coup: The National Council for Peace and Order
Era and the Future of Thailand, eds. Michael J Montesano, Terence Chong, and Shu Xun Mark Heng
(Singapore: ISEAS Publishing, 2019), p.282-307.

57



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

Tunsad909n 1S US IS TH)T 1155MIS ST UIAVETN NI 505 51Ugn
avnouszezia it mundiuls Tnelisudunndondaniely 30 SulususSuguan)
funusrvgsuasdoainsussauanigimusrvg sy lmistousnnely 30 Sududausiu
Fonsa

lonsyarsenisarssiumdsnuiiundyaiRdrmuniangunusivg syauiu
Ugvamhisieluauniangunusivgsealuiezhugamhilnedeonnaniniaysal
muiisgessuyimualiynysens Smsumsufuaniivienisawilnvesan gy
srupsamAulusennshyinsunun Sy Rdlian s g sgnnaiasioyss
Inensaniglu 10 Fudvugiudnadbseyausn winanIgunusrvgsyalvaasudluioysls
Widemsufviniiuasmsasddmaruduluszuas uiualsvsudmues

nI51§enavauITnan kT8I munUygadlndulusuiinse srvUyali
Us¥NoUsge sy 1198 ISIa0NAIa I TNaN EUIUTIH)TAIVUR

58



nfnaaNvesdUFaINIsdvTalaudayaludeinauseme :
nsflfnEIRINYUNBINVINELATYINATEN U TEINA*

China’s Rules on Cross-border Data Transfers :

A Case Study from International Economic Law Perspective

9154 AIIISUNT

Arm Tungnirun

919138 915,
Az liAAENS PaInIaiumIneds auuntn wwaedslng wadyudu ngamne 10330
Lecturer Dr.
Faculty of Law, Chulalongkorn University, Phayathai Road, Pathumwan, Bangkok 10330
Corresponding author E-mail: armtung@gmail.com

(Received: February 12, 2024; Revised: March 12, 2024; Accepted: March 26, 2024)

UNANYa

Faudd ae. 2016 Sgureduldenseiunsmunudeyaiidsesnainyssmedu Tng
Tngunasiidunadonndfoulsiidmun faeondeyadniusedaiuniseygnan
annuuimslavesasuimnidulunisdidayasenuenyssmalu 91nn15ANYINTOU
ANUANAINALATEATENI U TEMARIUlAdTn iU nseussdnisnisdnlan (lne
rzANANaRnlUIENSAUING) uaznTeUAMANGY RCEP mAsmaunsoum s
AnasmaAsygiasenisEmafisulddumueiazthian dun anunnas CPTPP way
AUANG DEPA wuin mmmnmmqmwgﬁaizwmﬂizmﬁméﬂﬁé’ﬂﬁmmiaﬁﬁuaLLa

* yyeuifuuneiifovedasimsifodes “nginasivesiudeinsdnideloutoyalusuhaussime
NN MINEATEERsENIIUIEImA” Inemsatvayuvemiisuuansidedufing pnainsalunine de
filvuvevouwszan  fussiiuunanaiilidamedoanmiuiingulidefndiuiidulsslosiegnsddunis
Usudsailomassuneniy; 019138 as.013u Mesuns Wuensdusyinneimans gunansaimTineds dusa
ANsANY LL.B. (Peking University), LL.M. (Harvard Law School), JSM (Stanford Law School), JSD (Stanford
Law School)

59



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

visendnduliiduluiasunginasilumsdimseleudeyaluduinaszmalinarsni
dunnadld asveulifufruwndegadmauseninaumwesduddinnudfay
fumnusiunsuazesulaevndlaasvamifuiumsennaiithlneansgensnidmene
duasuliiAnnsivadeuvesdeyadiunsuwaueg1aEs

Y

AnednAty : NMsdavseleudayatiunTuLAY, NSANATYIE, NYVINeLATEENTENINNUTEIMA,
ngrEnen1ssnwanutuaslaendenidleiues

Abstract

From 2016, China has tightened control over cross-border data flow by
implementing strict rules in which entities that meet certain conditions must seek
approval from the Cyberspace Administration of China for outbound data transfer.
From our research on international economic agreements that China has joined
including the WTO framework (especially GATS) and the RCEP or on international
economic agreements that China has requested to join including the CPTPP and
the DEPA, we found that these agreements are unable to regulate or incentivize
China to readjust its stringent domestic policies on cross-border data transfers. This
finding points to the divergence between China’s approach on cross-border data
regulation that puts emphasis on national security and cyber sovereignty and the
emergent international approach led by the US that seeks to encourage free flow

of data across borders.

Keywords : Cross-border Data Transfer, Digital Trade, International Economic Law,

Cybersecurity Law
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' Henry S. Gao, “Data Regulation with Chinese Characteristics,” in Big Data and Global Trade
Law, ed. M. Burri (Cambridge: Cambridge University Press, 2021), p.245-267, 265.; Yik-Chan Chin and Jingwu
Zhao, “Governing Cross-Border Data Flows: International Trade Agreements and Their Limits”, in Laws,
11(4), 63 (2022), p.1-22.

2 British Chamber of Commerce in China, “The Cross-Border Data and Innovation Report 2021,”
[online] Available from : https://www.britishchamber.cn/wp-content/uploads/2021/11/BritCham-China-
Cross-Border-Data-and-Innovation-Report.pdf. [12 February 2024]

® Security Assessment Measures and Guidelines for the Application for Security Assessment for
Outbound Data Transfer (First Edition) (#uRHiELSIHEEIRISE (5—HR) ) (2022)

* OECD, “Mapping Approaches to Data and Data Flows: Report for the G20 Digital Economy Task
Force, Saudi Arabia (2020),” p.28 [online] Available from : https://www.oecd.org/sti/mapping-approaches-
to-data-and-data-flows.pdf. [12 February 2024]
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®> OECD, WTO and IMF, “Handbook on Measuring Digital Trade (2020),” p.28-30 [online] Available
from : https://www.oecd-ilibrary.org/trade/handbook-on-measuring-digital-trade-second-edition
ac99e6d3-en. [12 February 2024]; Joshua P. Meltzer, “China’s Digital Services Trade and Data Governance:
How Should the United States Respond?,” [online] Available from : https://www.brookings.edu/articles/

chinas-digital-services-trade-and-data-governance-how-should-the-united-states-respond. [12 February 2024]
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® Article 37 of Cybersecurity Law of the People’s Republic of China (f#AREHERMBZL%)
(2016) and Article 31 of Data Security Law of the People’s Republic of China (% ARHIIELIELRS%)
(2021)

" Article 28 of Personal Information Protection Law of the People’s Republic of China (F#AR
HIEMABSRHESE) (2021)

° ghegradu Tud A 2018 USENHINTIUNNY (biomedical firms) viaeuvisgnUTunaIINdadeya
WugnssuvesyIusenlusinassmalaginflunginasiiieriunsdnnisineinsiugamansayud g David
Cyranoski, “China’s Crackdown on Genetics Breaches Could Deter Data Sharing,” [online] Available from :
https://www.nature.com/articles/d41586-018-07222-2. [12 February 2024]

’ Fengan Jiang, “China’s Legal Efforts to Facilitate Cross-border Data Transfers: A Comprehensive
Reality Check”, in Asia Pacific Law Review, 32, 1 (2024), p.81-101, 87.
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' Para 2.2 of A Guide to Cybersecurity Standard Practices — Guidelines for Classification and
Grading of Network Data (M#$E&etnt SLEiSR—MEEIED£SRIES) (2022)

" Article 2 of Critical Information Infrastructure Security Protection Regulations (SS@{SEERHIS
e 2fPEa) (2021)

2 Article 9 of Critical Information Infrastructure Security Protection Regulations (SSEB{SEERS
e 2fPEa) (2021)

® Fengan Jiang, “China’s Legal Efforts to Facilitate Cross-border Data Transfers: A Comprehensive
Reality Check,” in Asia Pacific Law Review, p.81-101, 86.
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" Article 4(2) of Security Assessment Measures (&R ISz FEE)

' Article 4(3) of Security Assessment Measures (HuEHiEZ i FHE)

" Article 6 of Security Assessment Measures (4uEHISZLIFENE)
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Article 7 of Security Assessment Measures (#iEHiEZR iR i%E)
¥ Article 10 of Security Assessment Measures (HiEHEZSiFHE)
% Article 14 of Security Assessment Measures (XURHIBZLIFEIE)
' Practice Guidelines for Cyber Security Standards — Security Certification Specifications for Cross-
Border Processing of Personal Information V2.0 (RERSIFELERIERE— N ASEBRGEENRSINENTEV2.0)
(2022)

? Article 38 of Personal Information Protection Law (s AREFIEMNASERSE) and Measures
on Standard Contracts for the Export of Personal Information (MABEEHIESREARMNE) (2022)

# British Chamber of Commerce in China, “The Cross-Border Data and Innovation Report 2021,”
[online] Available from : https://www.britishchamber.cn/wp-content/uploads/2021/11/BritCham-China-
Cross-Border-Data-and-Innovation-Report.pdf. [12 February 2024]
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* Cybersecurity Law (A REFMEMLEZSE) (2016) and Article 38 and 40 of Personal
Information Protection Law (fpARHEFEMNASSHRFE)

» Susannah Hodson, “Applying WTO and FTA Discipline to Data Localization Measures”, in World
Trade Review, 18, 4 (2019), p.579-607.; Linxin Dai, “A Survey of Cross-Border Data Transfer Regulations
Through the Lens of the International Trade Law Regime”, in New York University Journal of International
Law and Politics, 52 (2019), p.955-966.; Andrew D. Mitchell and Neha Mishra, “WTO Law and Cross-Border
Data Flows An Unfinished Agenda,” in Big Data and Global Trade Law, ed. M. Burri (Cambridge: Cambridge
University Press, 2021), p.83-112.
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** Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, Para. 307, WTO Doc. WT/DS285/AB/R (7 April 2005).

*' Susannah Hodson, “Applying WTO and FTA Discipline to Data Localization Measures”, in World

Trade Review, p.583.
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* Mira Burri, “Data Flows and Global Trade Law,” in Big Data and Global Trade Law, ed. Mira
Burri (Cambridge University Press, 2021), p.11-41, 15.; Andrew D. Mitchell and Neha Mishra, “WTO Law and
Cross-Border Data Flows An Unfinished Agenda,” in Big Data and Global Trade Law, ed. M. Burri, p.93

* Timothy Wu, “The World Trade Law of Censorship and Internet Filtering”, in Chicago Journal
of International Law, 7 (2006), p.263-287, 264.

** Andrew D. Mitchell and Neha Mishra, “WTO Law and Cross-Border Data Flows An Unfinished
Agenda,” in Big Data and Global Trade Law, ed. M. Burri, p.93

% Mira Burri, “The Regulation of Data Flows Through Trade Agreements”, in Georgetown Journal
of International Law, 48, 1 (2017), p.413-414.
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* WTO, Joint Statement on Electronic Commerce, Ministerial Conference, 11th Session, Buenos
Aires, 10-13 December 2017, WT/MIN(17)/ST/60 (2017).

" Leika Kihara, “DAVOS — Nearly Half WTO Members Agree to Talks on New E-Commerce Rules,”
[online] Available from : https://www.reuters.com/article/davos-meeting-ecommerce-idUSL3N1ZP329. [12
February 2024]

*® 'WTO, Joint Statement on Electronic Commerce, Communication from China, 24 April 2019,
INF/ECOM/19.

? Tsaguenans WTO findadle “free flow of information’ &7 Work Programme on Electronic
Commerce, Non-Paper from the United States, JOB/GC/94 (2016) Ty Para 2.3 wag INF/ECOM/5 Tu Section
2

“ Henry S. Gao, “Data Regulation with Chinese Characteristics,” in Big Data and Global Trade
Law, ed. M. Burri, p.264-265.

“ Ibid.
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“ Article 12.15(2) of RCEP
* Article 12.15(3) of RCEP
“ Article 12.15(3)(a) of RCEP
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" Article 14.11(3) of CPTPP

* Shin-yi Peng and Han-wei Liu, “The Legality of Data Residency Requirements: How Can the
Trans-Pacific Partnership Help”, in Journal of World Trade, 51, 2 (2017), p.195-197.

“ Article 14.11(3)(b) of CPTPP
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% Alex He, “Trade Deals Might Induce Beijing to Bend on Data Restrictions,” [online] Available
from : https://www.cigionline.org/articles/trade-deals-might-induce-beijing-to-bend-on-data-restrictions. [12
February 2024]
°' Maria A. Carrai, “Can China Succeed in Joining the CPTPP?,” [online] Available from : https://www.
hinrichfoundation.com/research/wp/ftas/china-cptpp-comprehensive-and-progressive-trans-pacific-partnership.
[12 February 2024]

*2 Ministry of Commerce, People’s Republic of China, “China Has Submitted an Official Application
to Join the Digital Economy Partnership Agreement (DEPA),” [online] Available from : http://english.mofcom.
gov.cn/article/newsrelease/significantnews/202111/20211103214781.shtml. [12 February 2024]

> Xinhua, “Commerce Ministry: China Advancing Negotiations on Joining DEPA,” [online] Available
from : https://english.www.gov.cn/statecouncil/ministries/202208/23/content_WS6304085dc6d02e533532f955.

html. [12 February 2024]
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> Article 4.3(3) of DEPA

* Annex | of DEPA

*® Article 14A.1 of DEPA

* Fengan Jiang, “China’s Legal Efforts to Facilitate Cross-border Data Transfers: A Comprehensive

Reality Check”, in Asia Pacific Law Review, p.100.
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Abstract

The Product Liability Act B.E. 2551 lacks clarity regarding the liability of
operators of electronic marketplaces. It remains ambiguous whether the definition
of “business operator” in Section 4 of the Act encompasses electronic marketplace
operators, potentially leaving consumers in Thailand vulnerable. Consequently, this
article endeavors to examine the scope of “business operator” under the Product
Liability Act B.E. 2551. This examination involves an analysis of legal principles, the
concept of a business operator, and the liability of electronic marketplace operators
under the Act. Additionally, it considers recent judicial and legislative developments
in other jurisdictions such as the United States of America and the European Union.
The aim is to explain why it’s important for electronic marketplace operators to be
held responsible for their products, and to find an appropriate approach for
Thailand.

Keywords : Product Safety, Consumer Protection, Product Liability Act B.E. 2551,

Electronic Marketplace
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conceal themselves from the customer, leaving customers injured by defective products with no direct

recourse to the third-party vendor.”)
* lpid.
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*" Ibid.

* Ibid. (“Moreover, Amazon is uniquely positioned to receive reports of defective products,
which in turn can lead to such products being removed from circulation. Amazon’s website, which Amazon
in its sole discretion has the right to manage, serves as the public-facing forum for products listed by third-
party vendors.”)

* Ibid.
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“ Ibid. (“Amazon is fully capable, in its sole discretion, of removing unsafe products from its
website. Imposing strict liability upon Amazon would be an incentive to do so.”)

1 yAAI8819U Fox v. Amazon.com, Inc., 930 F.3d 415 (6th Cir. 2019), Erie Ins. Co. v. Amazon.
com, Inc., 925 F.3d 135 (4th Cir. 2019) Wag Eberhart v. Amazon. com, Inc., 325 F. Supp. 3d 393 - Dist. Court,
SD New York 2018 1Jusiu

* Hoffman v. Loos & Dilworth, Inc., 307 Pa. Super. 131, 452 A.2d 1349 (Pa. Super. Ct. 1982)

® Kemp v. Miller, 166 Va. 661, 186 S.E. 99 (Va. 1936)

“ Loomis v. Amazon.com LLC - 63 Cal. App. 5th 466, 277 Cal. Rptr. 3d 769 (2021)
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Tunenisauaglanilsandud Ysensiiaes unumvesdnaeddgydmsugsiasuind
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nsnsevivestuaedutafendnduivihlvaudungiusian wazdsenisiian Jaed
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1an Stream of Commerce

“ dnen sliana, ngunieauiuRadeaudeneiiiaduaindudinlivasnde, i 58-59.

" Loomis v. Amazon.com LLC - 63 Cal. App. 5th 466, 277 Cal. Rptr. 3d 769 (2021) (“Based on
our review of Amazon’s third party business model under the BSA, we are persuaded that Amazon’s own
business practices make it a direct link in the vertical chain of distribution under California’s strict liability
doctrine.”)

" lbid.

® Bay Summit Community Assn. v. Shell Oil Co., 51 Cal.App.4th 762, 59 Cal. Rptr. 2d 322 (Cal.
Ct. App. 1996)
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Watuil 21 nUAMUS A.A. 2020 finTswauesienguiiy California AB 3262 Tu
Sganves uasguadneside InediingussasdunluiudndseaiangrunauniluFeminy
o a1 a A a a Y oav @ U  a g fa & a o o w &
Suilaraaudsmeinndunilivasndevewasguadneside FaiindnnisdrAyhe

o b4 a fa & a 6 = . . =
nsmuualdraInnatsdsdsiannselind #3e Electronic Retail Marketplace fanu
v a | a d‘ a a 1 Ql' ! £ 1 a YY) ¥V a A . [
SuRadeaLdseTinndumMnlivaendiuetmeltuiulaUan vise Retailer 119
NNy California AB 3262 ﬁfuLﬂuﬁmmmivﬁiwaangwmamm%’uﬁmiammLﬁww
mannduailivasnfuvesussinaanszonininsiununausuRaneduaily
Uaoasdeliiuiuszneunisnainnarsmdivddianvsedind egndlsinnu Tullagiusis
npmunsatuiidanuglilasunisiansanselasufendunivessganiuasguaanasidely
% d‘ a a L% [ a & a 14 1
Tui 30 wgeInieu A.A. 2020 lngaundnvesadunrssguaaviesilogiauasiangvuneg
Andulannaglidiunisuazimunsisnguunetseluswaduiiundninnsiuilaiu@a
Lﬁumaaﬁlﬁmﬁﬁaa‘” V9l ;:JL%uLﬁudwLmeﬂumiﬁmumm’m%’Uﬂmiﬁﬁurﬁﬂazﬂaumi
paranansrndygdiannsedindlusienguune California AB 3262 fspasAinonsinwile
o d" I~ o ¥
muuaLwensuAldgmvesUszmalne Wesainduanunereulunisiivua i
Ausznaunsnanananmduddiannsetindiianuiuiia lnewlomvessnanguneluady
whlvangeiisneazdennmaluil

3.1.2.1 wigualunsudle

$nangmang California AB 3262 seywmmalunisuflufianiungmangliin
wiardunsadeanuuidnlunguang (Legal Certainty) Lﬁmﬁumwu%’uﬁmmﬂﬂizﬂau
nsnaranansdlvddidnnsednd eliauduasesuilan uasiiieaiiausegslals
fusznounmanainasmdssdidnnselindainsnnudaondeluduidstonsuuiiui
poulavomu’

* Annie Palmer and Megan Graham, “Controversial e-commerce bill criticized by Amazon rivals
such as Etsy won’t move forward for now,” [online] Available from : https://www.cnbc.com/2020/08/31/
controversial-ca-consumer-bill-will-not-advance-in-its-present-form.html [3 July 2023]

* Section 1 of California AB 3262
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3.1.2.2 QeUAIANA
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“pannnaranndlvgdiannselind (Electronic Retail Marketplace)
vineanuds anuididnnsedindnieliuluddetonfafugsialunsdnnmieliany
avannlumstividodamduidrumudeunnisdlunadst ldidoe ud vl
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MNeAUTINEIUTEngesvaUTEndaieides sudwdlddriaanisuidnla 1 Fasa
Junguusemangld uimsn 1504 vessgUnyaindnnelu”

[ a

nsAmuadenuveanainnatsndivddidannsetdndnieldsnangnune
California AB 3262 Fafunislianununelnesnedeivanyasnisuszneugsnaves
fuszneunmaianasndvddidnnsedndfisinisliuinsaauiaiiousiddussuy
wotheumesidauarlvianuazmnlunstenedudn drduengraneatiuitejmane
l1Rnfuyanatanszsinsiaeiidnvaifusinansivinlsiaudilivasnsogniiidimm
vaudsumamsdn laidyaratiasiauaseuasedlududmisnisnielafini uwas
Tnelifinsimuniyanaiifesiinssudvdlududusedidla

3.1.2.3 Waulvaausuiia

Fungune California AB 3262 fvuaeululun1ssuiinrasmainnans
widvdBiannselindlii “ieliaenadaivuleviailomamanausuinlaginsinse
nannansndvddiannseiindfasiuineguasiasasennudemeiaateidannnun

°' Section 1714.46 (d)(1) of California AB 3262 “Electronic retail marketplace” means an electronic
place or internet website that is engaged in the business of placing or facilitating the placement of products
into the stream of commerce in this state, regardless of whether the vendor, product, or the marketplace
has a physical presence in the state or whether, as described in Canifax v. Hercules Powder Co. (237 (1965
Cal.App.2d 52 ,44, the electronic retail marketplace ever takes physical possession of the product.
“Electronic retail marketplace” includes any subsidiaries or related party companies, including, but not
limited to, any company that would constitute an “affiliated group” under Section 1504 of the Internal

Revenue Code.”
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Funguneatuidsldimualinaianarsmndyddidnvseiindiidesnsiuemsiiaiuly
PnKAUENGRzAnwluiitedaly

3.1.2.4 928NIUANUSUNA

319N uU18aTUEAYUATENLIUAIIUTURAYDINAIANAIINI Y E
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dudnnsetindlifunmsameegaudsenismeiu fe

“@atAnanavgiannsaindlldassulinnu Section 1714.46 (a) N
Wuluaudeulusssaludl

(1) Ausdanalminanudenaduiusadrwmiegdasnsalul

(a) @uefilidnvesnneuvsegnlduazgnesuigediadaiau viegn
lawanegrdaauuuraanarsnglivddidnvseiindindudumnfidvesnneunsegnld
wneulunaniinisvelagiusling

(b) 1WuduA1vile (Handmade)

*2 Section 1714.46 (a) of California AB 3262 “...an electronic retail marketplace shall be strictly
liable for all damages caused by defective products placed into the stream of commerce to the same
extent that a retailer of that defective product would be liable and shall be deemed to be a retailer for
purposes of California strict liability law. The liability of an electronic retail marketplace shall be equal to,
but not greater than, the liability of a retailer as provided in Vandermark v. Ford Motor Co. (1964) 61 Cal.2d
256, and all defenses to strict liability that are available under California law shall be preserved for an
electronic retail marketplace.”

» Section 1714.45 of California Civil Code
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(3) NMsVILUTOTINTIUVDIFUANAATULALTINTUTELALALYNENLIUIIN
AuURalagiAsIasanIugnesutelu Tauber-Arons Auctioneers Co. v. Superior Court
(1980) 101 CalApp.3d 268.”*

v 1% %4
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> Section 1714.46 (b) of California AB 3262 “An electronic retail marketplace shall not be liable
as described in subdivision (a) if any of the following conditions are met:
(1) The product that caused the damage was one of the following:
(A) Preowned or used and prominently described or prominently advertised on the
electronic retail marketplace as preowned or used at the time it was purchased by the consumer.
(B) Handmade.
(2) The electronic retail marketplace did not receive a direct or indirect financial benefit
from the sale of the defective product that caused the injury.”
(3) The sale or transaction of the product occurred by auction and is exempt from strict
liability, as described in Tauber-Arons Auctioneers Co. v. Superior Court (1980) 101 Cal.App.3d 268.”
> Section 1714.46 (c) of California AB 3262 “Notwithstanding subdivision (b), an electronic retail
marketplace shall be strictly liable for the sale of preowned, used, handmade, or auctioned defective
products if the application of strict liability to the electronic retail marketplace is consistent with the policy

considerations underlying strict liability.”
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% European Commission, “Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL on liability for defective products,” [online] Available from : https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX%3A52022PC0495 [6 April 2023]

" lbid.
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% Article 4 (17) of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

“e

on liability for defective products “‘online platform’ means online platform as defined in Article 2, point
(h), of Regulation (EU).../... of the European Parliament and of the Council on a Single Market for Digital
Services (Digital Services Act)”

> Article 3 (i) of Digital Service Act ‘online platform’ means a hosting service that, at the request
of a recipient of the service, stores and disseminates information to the public, unless that activity is a
minor and purely ancillary feature of another service or a minor functionality of the principal service and,
for objective and technical reasons, cannot be used without that other service, and the integration of the
feature or functionality into the other service is not a means to circumvent the applicability of
this Regulation

© nsuglsy nsEvyamaiassme, “EU wlsusulingminensliuinmsadvia (0sA) muesBuisedidn
Thiuiuiivaende” [eoulat] uwndsfian : https://europetouch.mfa.go.th/th/content/eu-dsa?page=5d6a-

€39e15e39¢3f300018e0&menu=5d6ac39e15e39c3f300018el [7 Weun1AL 2566]
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1 Article 7 of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on liability for defective products “Economic operators liable for defective products

1. Member States shall ensure that the manufacturer of a defective product can be held liable
for damage caused by that product.

Member States shall ensure that, where a defective component has caused the product to
be defective, the manufacturer of a defective component can also be held liable for the same damage.

2. Member States shall ensure that, where the manufacturer of the defective product is
established outside the Union, the importer of the defective product and the authorised representative
of the manufacturer can be held liable for damage caused by that product.

3. Member States shall ensure that, where the manufacturer of the defective product is
established outside the Union and neither of the economic operators referred to in paragraph 2 is estab-
lished in the Union, the fulfilment service provider can be held liable for damage caused by the defective
product.

4. Any natural or legal person that modifies a product that has already been placed on the
market or put into service shall be considered a manufacturer of the product for the purposes of paragraph
1, where the modification is considered substantial under relevant Union or national rules on product
safety and is undertaken outside the original manufacturer’s control.

5. Member States shall ensure that where a manufacturer under paragraph 1 cannot be iden-
tified or, where the manufacturer is established outside the Union, an economic operator under
paragraph 2 or 3 cannot be identified, each distributor of the product can be held liable where:

(a) the claimant requests that distributor to identify the economic operator or the person
who supplied the distributor with the product; and

(b) the distributor fails to identify the economic operator or the person who supplied the
distributor with the product within 1 month of receiving the request.

6. Paragraph 5 shall also apply to any provider of an online platform that allows consumers
to conclude distance contracts with traders and that is not a manufacturer, importer or distributor, provided
that the conditions of Article 6(3) set out in Regulation (EU).../... of the European Parliament and of the

Council on a Single Market for Digital Services (Digital Services Act) are fulfilled.”
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Abstract

Due to the internet and rapid technological development, internet users
and individuals create their own contents, especially contents which derive from
other’s copyrighted materials called user-derived content (“UDC”), and upload
them on internet. In creating UDC, the creators usually use copyright materials
without copyright owner’s authorization which can be considered as copyright
infringement. Despite the large number of UDC, the exceptions of copyright
infringement, which are stipulated in Copyright Act B.E. 2537 (1994) (Copyright Act),
cannot be used to protect most of UDC creators from copyright infringement. Thus,
the research for law amendment should be conducted to find appropriate measures

to protect UDC creators.
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The exceptions of copyright infringement in Copyright law of the United
States, Canada, and South Korea are selected to be studied. It is found that the
United States and South Korea have general exceptions of copyright infringement,
which can be claimed to protect each UDC creators in the case of which the usage
of copyrighted materials is fair use. On the other hand, it is found that Canada has
a specific exception of copyright infringement for user-generated content (“UGC”),
which can protect UDC creators from copyright infringement if they comply with

the conditions set in law.

Therefore, this article proposes that Thailand should amend provisions
relating to the exception of copyright infringement in Copyright Act for protecting
UDC creators by using Canada’s exception of copyright infringement as a model.
Furthermore, Thailand should amend Article 32 of Copyright Act to be the general
exception of copyright infringement by using the United States and South Korea
exception of copyright infringement as a model. These proposed amendments
would promote creator’s creative ideas to achieve the objectives of copyright law

and support rapid technological advancement.

Keywords : Exception of Copyright Infringement, Fair Use and Fair Dealing, User-
Derived Content, Copyright Law
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yEen ududuan, “deflénaniludaire Tuma User-Generated Content” [oulat] unasiiun :
https://www.prachachat.net/columns/news-612000 [12 Ju1Ax 2565]

119



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

NaUlABN1SII9N AawUas M%asmi'mwamwuadéjﬁu (User-Derived Content) (“UDC”)
P Ny Y v o v aAa a £ vy 9 A v = ]
suilunsalngldomuliiwanudulfvansvesdundauUasiioasiamanull Gl
ndunsthranusuiidudnsvesidunldiaeliliiuanudussududunisasilindvdns
1 & g =t % caw 3
mungyvisng ae19lsAA nasw UDC dudunisuanseantieniuaseassaningUssasives
nguueavansyiinuAuaTsaTuReiy wazanmdautagUuiusinginnisvih UDC
nebiinUsglewiiunatedne wu giludnvesdedvsigniteinanuluyi UDC 1avinli
AvuNaY UDC aulanaduduiidvdnsigninunvinadny UDC lngaindeyan1sd1sia
Tl 2021 UsngigvudnazAunmasdulunanusuiidvdnsigniiliin UDC uag
wennsasuudUled TikTok fefosaz 677 wsalasudiuuusnelannuasy UDC 7iviau
v ada a £ 3 ca'u v a a @ o & g vy o v
Pnuanuuiidvansrewy’ Tuvusiegliuinsdumesidadniuiilvgyvih UDC o
wangeanInLasNasIAegufud esnduuaglidnyuiuivlydvsownanosy
Y9I9ULNTU {BEY1 UDC lakaniaanieminuaseassn ware1alasudeidesduanin
soganiauaUsElevinuaTegianely uasihegvuianuiuyeulunssusunany
UDC ageunsvany @9 UDC fuwnliuiiiusnniuises o lulagtuuarluowian

n3vi1 UDC whungUaymmnanguinedvnedvansvesineiediunisasilindvavs
i UDC analilanansadstosniiunisasiiindvdnsle Wesannundygfineiute

vaa a

9 A a a & ) £ P gy ] ~ a o |
gnUNTazlnduaNSM LN IE U QRAVENS W.A. 2537 danwuzidunsalianiziinlal
ausathunleaiiallutesniunisasiinavansdmsunisvin UDC ¢ Bniie wsesv

vaa a

UtyalRavans (@Uud 5) w.a. 2565 WauAly wezswUygAavans w.a. 2537 Nladinatshu

o

£ Yl dy o w I o 1% Y a 1% = a Y a
Tutagdu lafiilevndAa Junisimunlvglviuinisdeduinsnisnmsendnnisliuinig

9

wnldusn1simsasilinduadns wagnsdnlviduinsnisiidivesdvdntaiunsoudaluds

> Murray Stassen, “75% of Tiktok’s Users Say They Discover New Artists on the Platform,” [online]
Available from : https://www.musicbusinessworldwide.com/tiktok-has-over-800m-active-users-worldwide-
75-of-them-say-they-discover-new-artists-on-the-platform/ [26 June 2023]

> Starfish Academy, “(3oaffas¥ fou Cover nasagyy” [pavlarl] undsilun : https://Awww.starfish-
labz.com/blog/542-%E0%B9%80%E0%B8%A3%E0%B8%B7%E0%BI%88%E0%B8%AD%E0%B8%87%E0%B
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fumy 2565
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* Megan Marrs, “Ugc 101: A Guide to User-Generated Content Marketing,” [online] Available from
. https://www.wordstream.com/blog/ws/2014/04/28/user-generated-content [10 October 2021]
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of the Literature”, in Review of Economic Research on Copyright Issues, 5 (2008), p.2.
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or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;
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upon consideration of all the above factors.”

% Article 35-5 of Copyright Act “(Fair Use of Works)

(1) Except as provided in Articles 23 through 35-4 and 101-3 through 101-5, where a person does
not unreasonably undermine an author’s legitimate interest without conflicting with the normal exploitation
of works, he or she is entitled to use such works

(2) In determining whether an act of using works falls under paragraph (1), the following matters
shall be considered:
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1. Purposes and characteristics of use;

2. Types and purposes of works;

3. Amount and substantiality of portion used in relation to the whole works;

4. Effect of the use of works on the existing or potential market for the works or current or potential

value thereof.”

T Article 29 of Copyright Act (R.S.c., 1985 c. C-42) Fair dealing for the purpose of research, private

study, education, parody or satire does not infringe copyright.

Article 29.1 of Copyright Act (R.S.c., 1985 c. C-42) Fair dealing for the purpose of criticism or review

does not infringe copyright if the following are mentioned:

(a) the source; and

b) if given in the source, the name of the

i) author, in the case of a work,

i) maker, in the case of a sound recording, or

(
(
(i) performer, in the case of a performer’s performance,
(
(

iv) broadcaster, in the case of a communication signal
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Yoaniiudmiu UDC _ _ v -
TngLanng (Copyright Act
(RS.c., 1985
c. C-42) Article
29.21)°

* Article 29.21 of Copyright Act (R.S.c., 1985 c. C-42) “Non-commercial user-generated content
(1) It is not an infringement of copyright for an individual to use an existing work or other
subject-matter or copy of one, which has been published or otherwise made available to the public, in the
creation of a new work or other subject-matter in which copyright subsists and for the individual — or, with
the individual’s authorization, a member of their household — to use the new work or other subject-matter
or to authorize an intermediary to disseminate it, if

(a) the use of, or the authorization to disseminate, the new work or other subject-matter is
done solely for non-commercial purposes;

(b) the source — and, if given in the source, the name of the author, performer, maker or
broadcaster — of the existing work or other subject-matter or copy of it are mentioned, if it is reasonable in
the circumstances to do so;

(c) the individual had reasonable grounds to believe that the existing work or other subject-matter
or copy of it, as the case may be, was not infringing copyright; and

(d) the use of, or the authorization to disseminate, the new work or other subject-matter does
not have a substantial adverse effect, financial or otherwise, on the exploitation or potential exploitation of
the existing work or other subject-matter — or copy of it — or on an existing or potential market for it, including
that the new work or other subject-matter is not a substitute for the existing one.

Definitions

(2) The following definitions apply in subsection (1).

intermediary means a person or entity who regularly provides space or means for works or other
subject-matter to be enjoyed by the public. (intermédiaire)

use means to do anything that by this Act the owner of the copyright has the sole right to do,
other than the right to authorize anything. (utiliser)”
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**Jee Young Hahn and Byoung Kyu Lee, “Brave New World: Issues and Implications of the New
Fair Use Clause in the Korean Copyright Act”, in Journal of the Copyright Society of the USA, 63 (2016),
p.545.

' U.S. Copyright Office, “U.S. Copyright Office Fair Use Index,” [online] Available from : https://
www.copyright.gov/fair-use/#:~:text=Section%20107%200f%20the%20Copyright,may%20qualify%20as%20
fair%20use. [19 January 2023]
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** Jee Young Hahn and Byoung Kyu Lee, “Brave New World: Issues and Implications of the New

Fair Use Clause in the Korean Copyright Act”, in Journal of the Copyright Society of the USA, p.545.

» U.S. Copyright Office, “U.S. Copyright Office Fair Use Index,” [online] Available from : https://
www.copyright.gov/fair-use/#:~:text=Section%20107%200f%20the%20Copyright,may%20qualify%20as%20
fair%20use. [19 January 2023]

**Jee Young Hahn and Byoung Kyu Lee, “Brave New World: Issues and Implications of the New
Fair Use Clause in the Korean Copyright Act”, in Journal of the Copyright Society of the USA, p.545.

* Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

* Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision”, in Seoul Law Journal, 53, 3 (2012), p.752.

" Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

*® Rachel Morgan, “Conventional Protections for Commercial Fan Art under the U.S. Copyright
Act”, in Fordham Intellectual Property, Media and Entertainment Law, 31 (2021), p.570.
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¥ Khaneungnit Khaosaeng. Online Re-Creation Culture in the 21" Century: The Reconciliation

between Copyright Holders, Online Re-Creators and the Public Interest. (Doctoral Dissertation, University
of London, 2016) ; p.145.

“ U.S. Copyright Office, “U.S. Copyright Office Fair Use Index,” [online] Available from : https://
www.copyright.gov/fair-use/#:~:text=Section%20107%200f%20the%20Copyright,may%20qualify%20as9%20
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“ Ibid.
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“ lpid.

* Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision,” in Seoul Law Journal, p.754-755.

“ Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

* Dan Hagen, “Fair Use, Fair Play: Video Game Performances and “Let’s Plays” as Transformative
Use”, in Washington Journal of Law, Technology & Arts, 13, 3 (2018), p.270-271.

a6

Fafiusingludnfiminunvesanigetuiniluaisng 9 Wy Sony Corp. of America v. Universal City
Studios, Inc., 464 U.S. 417 (1984) wag Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994) Vg

135



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

ansgalsnIual AaasIsasginImaneulinsuilunguunemuuatasniunisaziia
fvanslunng 35-5 fupgiansaniaduinwazaudAyve AN UsulavENENgnlY
Weeuiunanunas1@uu vty naRemnfiguLaIUsINg INEnEINYINAUEY
Aa a S4 o0 v & | ~ vy X ' & v Ao )
favansmhanldhutudnnluxany UDC fignasnediu desntunisldauniuuliy
s ° vy ' ~ ° = & ' A Ay o
azliidusssu vinlvtinnsiaueinmsinsnmuaeuluililungmune ag1slsia ddedans
NMIRNTANRETINLarANdAyTewanusuliavEnsgntidleWieuiunanunas
dg’l |dy I3 1 dl’ a [ £ d' a = [
Fuinlmdiloradudmildlunisiiasandnvagnmsifonunudasgulunsiasaniedade
usn nstauslinuantaulvidsenadunistdeuiunisiansannadadeusnle® fe
wniluranu UDC Adnsiiudndsinl dudunaanuudagy wu manunasdeideu®
winne1agniinsanladn dadiuveranuituildidafisuiunanulvingnasisud
Faarulduniuluuan

o Ao ' ' [ a a £ 2 o a
UJadeid nansznusenaIavIayar1vasuauiiaving viwseinaanigalsni
waza1s1susgnmMa lamuualidesiansandmwaainnsldnanudulidvansleelilasu
augInvew Lt Inelviinnaidenmainvedivesdvansianusiuatu® vsenaldy
e1aiadumnnutuNeunIgvissmatnegsunsaty mnmslidalanslviinuanseny
| = Y Ao 50 v o =¢ A a =
Tunnsau gautdun1staunlaidusssy®™ wazfaIAItansaNanNsuIDINaNTENUNIY
Y a & 4 ) ~ P
A13PaINUD1LNNTUNALNsaAAvnebalaedlUluawims Wesannisidelenialy
NMINIIAR UM IIHANUAALUa N KA U UliavENSUeIdvesdvanSIlliegnitenly
Tilaglilasuaygnse™ wnanafinnansgnuegiannuds deulionadunisldnuidy
555uL9°2 MsivrusuyvinlmihunlgRasuniu UDC wiaznsailaninni1svin UDC wsiay

" Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision”, in Seoul Law Journal, p.755.

% Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

* Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision,” in Seoul Law Journal, p.755-756.

*® U.S. Copyright Office, “U.S. Copyright Office Fair Use Index,” [online] Available from : https://
www.copyright.gov/fair-use/#:~:text=Section%20107%200f%20the%20Copyright,may%20qualify%20as9%20
fair%20use. [19 January 2023]

°' Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision”, in Seoul Law Journal, p.756.

*2 Rogers v. Koons, 960 F.2d 301 (2d Cir. 1992)
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Abstract

Property offences are prevalent in Thailand, but the characteristics of the
commission and the harm inflicted on society differ, particularly between offences
committed against low-value properties and those involving high-value or large-scale
properties. The latter category causes significant harm, and the perpetrators often
have different motives or intended objects. However, it has been observed that
Thailand’s Penal Code does not specifically differentiate between offences
committed against low-value properties, resulting in perpetrators who commit such
offences, which are not considered serious crimes, being subjected to the same
punishment as those who commit offences against other types of property. This

practice does not adhere to the principle of proportionality.

The study findings regarding offences committed against low-value properties
in Thai law, Roman Empire law, Indian law, English law, and Chinese law, spanning
from the past to the present, suggest that legislation of these offences should be
applied to the offence of theft. The reason is that the pattern of committing theft
is relatively straightforward, lacking elements of force or deception that would imply
the perpetrator’s mens rea (criminal intent). To ensure clear enforcement, legislators
must establish precise criteria for determining what constitutes “low-value”

property. The mitigating factor related to commission against one’s will or due to
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unbearable poverty should also be eliminated as it leads to interpretation issues
and contradicts the historical development of offences committed against low-value
properties, as this factor has not been present in such offences. During the legislative
process for offences committed against low-value properties, legislators should
consider all relevant factors, including proportionality and concepts from

criminology.

Keywords : Property Offences, Minor Offences, Principle of Proportionality, Legal

History, Criminalization
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°' OBELISK ART HISTORY, “The Laws of Manu Chapter 8,” [online] Available from : https://www.
arthistoryproject.com/timeline/the-ancient-world/classical-india/the-laws-of-manu/chapter-8/ [6 June 2022]

% Madhusudan Bandyopadhyay. A critical study of crime and punishment under the Sultans
of Delhi 1206 to 1526. (Doctoral dissertation, Arts, University of Calcutta, 1976), p.27-33.
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> David Skuy, “Macaulay and the Indian Penal Code of 1862: The Myth of the Inherent Superiority
and Modernity of the English Legal System Compared to India’s Legal System in the Nineteenth Century”,
in Modern Asian Studies, 32, 3 (1998), p.518-546.
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> Ibid, p. 538-545.
°" India Criminal Code 1860

Section 426 Whoever commits mischief shall be punished with imprisonment of either
description for a term which may extend to three months, or with fine, or with both.

Section 427 Whoever commits mischief and thereby causes loss or damage to the amount of
fifty rupees or upwards, shall be punished with imprisonment of either description for a term which may
extend to two years, or with fine, or with both.

*® Section 428 of India Criminal Code 1860

“Whoever commits mischief by killing, poisoning, maiming or rendering useless any animal or
animals of the value of the ten rupees or upwards, shall be punished with imprisonment of either
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Henry Summerson, “Hanging Matters: Petty Theft, Sentence of Death, and a Lost Statute of Edward

I”, in Law and History Review, 40, 1 (2022), p.149-164.

% Edward P.Cheyney, Modern English reform, (USA: University of Pennsylvania press, 1962),

.92-96.

% 519udn 1995509 61.
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* David Skuy, “Macaulay and the Indian Penal Code of 1862: The Myth of the Inherent Superiority
and Modernity of the English Legal System Compared to India’s Legal System in the Nineteenth Century”,
in Modern Asian Studies, p.525-550.

® Section 7 of The Theft Act 1968 “A person guilty of theft shall on conviction on indictment
be liable to imprisonment for a term not exceeding seven years”

% Section 4 (3) of The Theft Act 1968 “A person who picks mushrooms growing wild on any land,
or who picks flowers, fruit or foliage from a plant growing wild on any land, does not (although not in
possession of the land) steal what he picks, unless he does it for reward or for sale or other commercial
purpose.”

%" Section 176 of The Anti-Social Behaviour, Crime and Policing Act 2014

(3) “Low-value shoplifting” means an offence under section 1 of the Theft Act 1968 in

circumstances where—

(a) the value of the stolen goods does not exceed £200,

(b) the goods were being offered for sale in a shop or any other premises, stall, vehicle
or place from which there is carried on a trade or business

(5) A person guilty of low-value shoplifting is liable on summary conviction to—

(a) imprisonment for a period not exceeding 51 weeks (or 6 months, if the offence was
committed before the commencement of section 281(4) and (5) of the Criminal Justice Act 2003),

(b) a fine, or

(c) both.
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% Xiaoqun Xu, Heaven has eyes : a history of Chinese law, (USA: Sheridan Books, Inc, 2020),
p.10-13.

 griu daisums, anugidesuiloafussuungranedy, (ngammumiuas: Jyay, 2557), with 24-27.

® The Tang Legal Code, “Law on theft and Robbery,” [online] Available from : https://web.
colby.edu/eas150/files/2017/11/tang-legal-code.pdf [13 June 2022]

' Section 257 — 265 of The Qing Code.

2 Section 269 - 271 of The Qing Code.
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™ William C. Jones, “The Criminal Law of the People’s Republic of China”, in Review of Socialist
Law, 4 (1980), p.407.

* drugun lalewnslye. msfnwieuiisuanduderuvasannmunleion waza1s1sasguszevuiu
Tugaan1sunasas vaslawi aaau waziiun Wans. Wi 26-27.

" prdu dadifuns, anuilesduiRaiuszuunguanedu, nih 51-52.

" Section 264 of Criminal Law of The People’s Republic Of China

“Whoever steals a relatively large amount of public or private property or commits theft repeatedly
shall be sentenced to fixed-term imprisonment of not more than three years, criminal detention or public
surveillance and shall also, or shall only, be fined; if the amount is huge, or if there are other serious
circumstances, he shall be sentenced to fixed-term imprisonment of not less than three years but not
more than 10 years and shall also be fined; if the amount is especially huge, or if there are other especially
serious circumstances, he shall be sentenced to fixed-term imprisonment of not less than 10 years or life

imprisonment and shall also be fined or be sentenced to confiscation of property”
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® Wang Chenguang and Zhang Xianchu, Introduction to chinese law, (China: Sweet & Maxwell
Asia, 1997), p.108 - 110.

" Ibid.

" Shizhou Wang, “On Development of Criminal Law in the People’s Republic of China”, in Law
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Abstract

This article study is to 1) examine the concepts and stories concerning dispute
mediation and dispute mediation of an administrative case, 2) examine laws
concerning dispute mediation of an administrative case in accordance with the Act
on Establishment of Administrative Courts and Administrative Court Procedure, B.E.
2542, and dispute mediation prior to prosecution in connection with Thai laws and
International laws including the laws of the French Republic and the Commonwealth
of Australia 3) study the issues relating to the appropriateness of the application of
dispute mediation prior to filing a case to the Administrative Court of Thailand, and
4) propose legal measures regarding the prescription of principles and approaches

of dispute mediation prior to filing a case with the Administrative Court.
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In accordance with the findings, it was discovered that 1) The concepts and
theories concerning dispute mediation of an administrative case pay attention to dispute
mediation, which is regarded as alternative dispute resolution. Considering dispute
mediation with respect to an administrative case, it is necessary to consider the
legality of an administrative act and the protection of public interest, all of which
are the administrative law foundation. Dispute mediation of an administrative case
shall be considered in terms of authority limitations of the Administration, along
with the effects on public interests., 2) International laws include the laws of the
French Republic and the Commonwealth of Australia, consisting of apparent
provisions with reference to dispute mediation prior to filing a case with the
Administrative Court., 3) The Thai laws contain provisions concerning administrative
case dispute mediation. Regardless, the existing provisions cannot be mediated prior
to filing a case with the Administrative Court. 4) The laws of the French Republic
prescribe that disputes can be mediated prior to filing a case with the Administrative
Court. That is, the litigants shall initiate mediation and choose the mediator
themselves or request the Chief of the Administrative Court of First Instance who
has jurisdiction to appoint a mediator for the dispute. The laws of the
Commonwealth of Australia, meanwhile, prescribe that the litigants shall request
the court for an order, delivering the trial to a mediator in an effort to resolve the
dispute via mediation. Such a force is regarded as dispute mediation prior to filing
an administrative case. Above all, and 5) The additional amendment with respect
to the Act on Establishment of Administrative Courts and Administrative Court
Procedure, B.E. 2542, shall be conducted in order to allow for the application of dispute

mediation for an administrative case prior to filing a case with the Administrative Court.

Keywords : Dispute Mediation Prior to Filing a Case, Dispute Mediator, Administrative

Case
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% L. 213-5 du Code de justice administrative

! Décret n° 2017-566 du 18 avril 2017 relatif & la médiation dans les litiges relevant de la com-
pétence du juge administratif, R. 213-2

? Décret n° 2017-566 du 18 avril 2017 relatif & la médiation dans les litiges relevant de la com-

pétence du juge administratif, R. 213-3
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Abstract

This article aims to study the restrictions and impediments on the protection
of children born through Assisted Reproductive Technology (ART) in Thailand. There
are limitations on the rights of individuals to obtain services and impediments in
assisted reproductive technology in order to achieve the objectives of creating

a family for a person experiencing infertility.

The results have found that currently, the law on the protection of born
children through Assisted Reproductive Technology (ART), the aforementioned law
provided that it has limited the right of individuals who are infertile and would like
to have children through the use of Assisted Reproductive Technology, it can only
be used by legal spouses. Moreover, in the case of the legal spouses that one of
them does not have Thai nationality, their marriage shall have been registered for
not less than 3 years. Furthermore, there is a legal impediment in choosing the
gender of children who may take risk for genetically transmitted diseases that leads

to inequality and discrimination which reproductive technology does not comply
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with international standards clearly by the constitution in every country. However,
this study suggests a guideline for Thai society to provide the amended provision
related to legal limitations and obstacles to the Assisted Reproductive Technology
in order to ensure maximum benefits for children born by Assisted Reproductive
Technology. In addition, to make the measures for Assisted Reproductive Technology

to be beneficial and proper with basic respect for the right of individuals.

Keywords : Assisted Reproductive Technology, Artificial Insemination, Surrogacy,

Infertility
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* Anastasia Grammaticaki-Alexiou, “Artificial Reproduction Technologies and Conflict of Laws: An
Initial Approach”, in Louisiana Law Review, 60, 4 (2000), p.1113-1121.
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T Section 7960 of Family Code DIVISION 12. PARENT AND CHILD RELATIONSHIP [7500 - 7962]
(Division 12 enacted by Stats. 1992, Ch. 162, Sec. 10.)
PART 7. SURROGACY AND DONOR FACILITATORS, ASSISTED REPRODUCTION AGREEMENTS FOR
GESTATIONAL CARRIERS, AND OOCYTE DONATIONS
(c) “Intended parent” means an individual, married or unmarried, who manifests the intent to
be legally bound as the parent of a child resulting from assisted reproduction.
® Section 54 Parental orders of Human Fertilisation and Embryology Act 2008.
“54 (1) On an application made by two people (“the applicants”), the court may make an
order providing for a child to be treated in law as the child of the applicants if—
(a) the child has been carried by a woman who is not one of the applicants, as a result
of the placing in her of an embryo or sperm and eggs or her artificial insemination,
(b) the gametes of at least one of the applicants were used to bring about the creation
of the embryo, and
(c) the conditions in subsections (2) to [F2(8A)] are satisfied.
(2) The applicants must be—
(a) husband and wife,
(b) civil partners of each other, or
(c) two persons who are living as partners in an enduring family relationship and are
not within prohibited degrees of relationship in relation to each other.
’ i) Formalities — Section 292 of Content of Chapter 19 of the Children’s Act 2010

“Surrogate motherhood agreement must be in writing, signed by all the parties thereto and
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confirmed by the High Court. The agreement must be entered into in the Republic and it is imperative that
the surrogate mother be domiciled within the Republic.”
' i) Consent - Section 293 of Content of Chapter 19 of the Children’s Act 2010
“The consent of all parties to the agreement must be obtained ie the husband, wife or partner
of the commissioning parent and the surrogate mother, before the court may confirm the agreement. Where
such consent is unreasonably withheld and the husband, wife or partner is not the genetic parent of the
child, the court may confirm such agreement.”
" Section 1 of Law on Agreements for Carrying Fetuses (Confirmation of Agreement and the Status
of the Newborn) (Amendment No. 2), 2018
In section 1 1) below Amendment of
Section 1.1 of the Law on Agreements for the Carrying of Fetuses (Confirmation of the Agreement
and the Status of the Newborn), 1996-55
- the main law (in section 1 -
(1) Instead of the definition “intended parents” there will be:
“intended parents” - intended parents who are spouses and also if a unit is intended;
“intended parents who are spouses” - a man and a woman who are spouses, communi-
cating together with a mother carrying a child for birth;
“Intended single mother” - a woman without a partner, who communicates with a mother
bearing a birth name Boy
2 Section 2 of Law on Agreements for Carrying Fetuses (Confirmation of Agreement and the
Status of the Newborn) (Amendment No. 2), 2018
“In section 2 she may, after” import “the certification committee may, after”;
(a) She is not married, but the approval committee may approve Contact with a surrogate

mother who is a married woman, if proven to be pregnant
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' For International Parents, “International Surrogacy Services, CREATIVE FAMILY CONNECTIONS,”
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" Pre-birth Parentage Orders, “Gestational Surrogacy in California,” [online] Available from :
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'® Section 54 Parental orders of Human Fertilisation and Embryology Act 2008.
“54 (1) On an application made by two people (“the applicants”), the court may make an

order providing for a child to be treated in law as the child of the applicants if—

(a) the child has been carried by a woman who is not one of the applicants, as a result
of the placing in her of an embryo or sperm and eggs or her artificial insemination,

(b) the gametes of at least one of the applicants were used to bring about the creation
of the embryo, and

(c) the conditions in subsections (2) to [F2(8A)] are satisfied.

(2) The applicants must be—

(a) husband and wife,

(b) civil partners of each other, or

(c) two persons who are living as partners in an enduring family relationship and are not

within prohibited degrees of relationship in relation to each other.
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Fertility Center, “The progress for Surrogacy in South Africa,” [online] Available from : https./Awww.fer-
tilitycentre.co.za/2022/06/01/the-top-eight-questions-people-have-about-the-process-of-applying-for-
surrogacy-in-south-africa/ [16 March 2023]
i) Formalities — Section 292 of Content of Chapter 19 of the Children’s Act 2010
“Surrogate motherhood agreement must be in writing, signed by all the parties thereto and
confirmed by the High Court. The agreement must be entered into in the Republic and it is imperative that

the surrogate mother be domiciled within the Republic.”
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' i) Consent - Section 293 of Content of Chapter 19 of the Children’s Act 2010

“The consent of all parties to the agreement must be obtained ie the husband, wife or partner
of the commissioning parent and the surrogate mother, before the court may confirm the agreement. Where
such consent is unreasonably withheld and the husband, wife or partner is not the genetic parent of the
child, the court may confirm such agreement.”

“ i) Genetic origin of the child - Section 294 of Content of Chapter 19 of the Children’s Act 2010

“At least one of the commissioning parents is required to be a gamete donor for the purposes
of the genetic origin of the child (implication - at least one commissioning parent must be fertile).”

? jv) Requirements for the confirmation by court - Section 295 of Content of Chapter 19 of the
Children’s Act 2010

“The commissioning parent(s) are permanently unable to give birth to a child (implication - at
least one commissioning parent must be infertile). The commissioning parents must be suitable persons
to accept the parenthood of the child to be conceived and understand the legal consequences the
agreement.

The surrogate must also be competent, suitable to act as a surrogate mother and must also
understand the legal consequences of the agreement. The court must be certain the agreement has been
entered into for altruistic not commercial reasons (contractual implications).

The surrogate must have had at least one pregnancy and viable delivery and a living child of
her own (implications — only woman who have children of their own may be surrogates). The agreement
must include specific provisions for the child that are above all in his or her interests.”
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" Section 1 of Law on Agreements for Carrying Fetuses (Confirmation of Agreement and the
Status of the Newborn) (Amendment No. 2), 2018
In section 1 1) below Amendment of
Section 1.1 of the Law on Agreements for the Carrying of Fetuses (Confirmation of the
Agreement and the Status of the Newborn), 1996-55
- the main law (in section 1 -
(1) Instead of the definition “intended parents” there will be:

“intended parents” - intended parents who are spouses and also if a unit is intended;
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“intended parents who are spouses” - a man and a woman who are spouses, communicating
together with a mother carrying a child for birth;
“Intended single mother” - a woman without a partner, who communicates with a mother

bearing a birth name Boy
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* Gender Selection, “Gender selection can help patients have the family they’ve always
dreamed of,” [online] Available from : https://fertilitycenterlv.com/fertility-treatments/gender-selection/
[22 February 2023]

" Michelle J Bayefsky, “Comparative preimplantation genetic diagnosis policy in Europe and the
USA and its implications for reproductive tourism”, in Reproductive Biomedicine and Society Online, 3

(2016), p.41-47.
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* Section 3 of Act for Protection of Embryos (The Embryo Protection Act) Forbidden sex
selection
Anyone who attempts to fertilise artificially a human egg cell with a sperm cell, that is selected
for the sex chromosome contained in it, will be punished with up to one years’s imprisonment or a fine.
This does not apply when the selection of an sperm cell is made by a doctor in order to preserve the
child from falling ill with Duchenne-type muscular dystrophy or a similarly severe sex-linked genetic illness,
and the illness threatening the child is recognised as being of appropriate severity by the body responsible
according to Land legislation
# Human Fertilisation and Embryology (HFE) Act 1990 (as amended) Schedule 2 — Activities that

may be licensed under the 1990 Act Licences for treatment Embryo testing
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1ZA (1) A licence ... cannot authorise the testing of an embryo, except for one or more of
the following purposes—

(a) establishing whether the embryo has a gene, chromosome or mitochondrial
abnormality that may affect its capacity to result in a live birth,

(b) in a case where there is a particular risk that the embryo may have any gene,
chromosome or mitochondrion abnormality, establishing whether it has that abnormality or any other
gene, chromosome or mitochondrion abnormality,

(c) in a case where there is a particular risk that any resulting child will have or develop—

(i) a gender-related serious physical or mental disability,

(i) a gender-related serious illness, or

(iii) any other gender-related serious medical condition, establishing the sex of the
embryo, ...

(e) in a case where uncertainty has arisen as to whether the embryo is one of those
whose creation was brought about by using the gametes of particular persons, establishing whether it is.

(2) A licence... cannot authorise the testing of embryos for the purpose mentioned in
subparagraph (1) (b) unless the Authority is satisfied—

(a) in relation to the abnormality of which there is a particular risk, and

(b) in relation to any other abnormality for which testing is to be authorised under
subparagraph (1) (b), that there is a significant risk that a person with the abnormality will have or develop
a serious physical or mental disability, a serious illness or any other serious medical condition.

(3) For the purposes of sub-paragraph (1) (c), a physical or mental disability, illness or
other Medical condition is gender-related if the Authority is satisfied that-

(a) it affects only one sex, or

(b) it affects one sex significantly more than the other.

** Licence conditions Embryos that are known to have a gene, chromosome or mitochondrion
abnormality involving a significant risk that a person with the abnormality will have or develop:

a. a serious physical or mental disability
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b. a serious illness, or
c. any other serious medical condition, must not be preferred to those that are not known
to have such an abnormality.
Embryos that are known to be of a particular sex and are known to carry a particular risk,
compared with embryos of that sex in general, that any resulting child will have or develop:
a. a gender-related serious physical or mental disability
b. a gender-related serious illness, or
c. any other gender-related serious medical condition, must not be preferred to those that
are not known to carry such a risk.
' (i) The Sex Selection Prohibition 92 of IN THE HIGH COURT OF SOUTH AFRICA GAUTENG
DIVISION, PRETORIA CASE NO: 50683/2020
Preimplantation sex selection refers to the selection of a specific embryo to be transferred to
the recipient’s uterus based on the recipient’s preference to have a baby of a certain sex. This can be
done by using Preimplantation Genetic Diagnosis (PGD) or other technologies such as MicroSort. This was
unregulated in South Africa before 2012 and was offered as a service by some fertility clinics. The current
regulations prohibit it.
* (i) The Sex Selection Prohibition 87 of IN THE HIGH COURT OF SOUTH AFRICA GAUTENG
DIVISION, PRETORIA CASE NO: 50683/2020

Such as cystic fibrosis, haemophilia, and sickle cell disease
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn Law Journal must
comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise, comprehensive
and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account belonging
to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Type written on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New fonts
with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation format
style used for writing dissertations or thesis at Faculty of Law, Chulalongkorn
University, for instance:

Tana $nuns, Mesue nguanednvaisney, fasiadadl 10 (nsanne: 96
Us50UN1g, 2553), 11.
Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum Gestio
and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560 (2017)
(Thai language), 81.
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3) For more information, please visit:

1. (Thai)
https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVrolclds
E3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCuU

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html

4. Authors should ensure that all errors relating to spelling, Thai and English grammar,
and inconsistency of using transliteration of English words be corrected throughout
the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under

the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn Law Journal only accepts manuscripts which are submitted through
online channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCl). Authors can submit their manuscript through the website of the journal
using the Thai Journals Online (ThaiO) system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions

2. Online submission process
1) Visit the journal website at (readable in both Thai and English, but clicking

change-language button at the top right of the website)
2) Registration as members of the ThaiJO System is required before submission.
3) Study the “Author’s Guidelines” carefully and perform preliminary formatting as
prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:
https://drive.google.com/file/d/1y217 JvKwnwdev)dP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn Law Journal will utilize the following procedure in
receiving and reviewing the submitted manuscripts:
1. After the authors have submitted the manuscripts through the online channel, the

authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform the
authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be considered
for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.

1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least two qualified individuals, whom the Editorial
Board carefully select owing to their expertise corresponded with the substance
presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will provide
expert opinions on the quality of the manuscripts, such as academic errors, use of
language, content comprehensiveness, academic quality, clarity, importance to the
relevant academic field, and classify the decision into one of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the following
decisions.

1) If the manuscripts are “accepted for publication without any revision”, they will
be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised manuscripts
shall be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, they will only be eligible to proceed to the following stage after
the authors have revised them, and the Editor-in-Chief or the reviewers (as the
case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be considered
for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board will
perform a final check of the manuscripts before proceeding to printing. The Editorial

Board reserves the right to check, revise, request for additional information, and
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perform formatting in accordance with the prescribed style. The Editorial Board may

request the author to perform additional revision if necessary.

7. The Editorial Board will publish the manuscripts that have been evaluated as

“accepted for publication without any revision” or that, in the case of having been
evaluated as “revision is mandatory, and the revised manuscripts shall be sent to
the Editor-in-Chief to consider or returned to the reviewers for further review”, have
been revised satisfactorily, and have been formatted in accordance with the
prescribed style. The Editorial Board reserves the right to determine the order of

publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree, accept,

and warrant that:

258

1.

The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when the

Editorial Board has received this manuscript.

. The manuscript is written exclusively by the author or along with the co-author(s)

as submitted.

. The manuscript is original, does not contain plagiarism, and does not infringe any

copyright.

. The Editorial Board reserves the right to perform additional revision and/or formatting

into the prescribed style, to convert this manuscript into an electronic form (PDF)
for publication in the website of Faculty of Law, Chulalongkorn University online

library, and to publish this manuscript from the date here of on wards.

. Decision whether to publish the manuscript solely belongs to the Editorial Board,

and such decision shall be final. The Editorial Board is not responsible for any

contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1.

Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

. Certify that their submitted manuscript has not been previously published in any

form, nor is it is under review for publication in any other journals within 90 days

from the date when the Editorial Board has received this manuscript.

. Certify that their submitted manuscript is written exclusively by the author or along

with the co-author(s) as submitted and the listing of authors should be jointly
determined and accurately reflect who carried out the research and wrote the

article.

. Present only true fact.
. Submit the manuscript in accordance with the prescribed format.

. Ensure that the manuscript does not contain any libelous matter or infringe any

copyright or other intellectual property rights or any other rights of any third party.

. Declare the source of funding or support in the completion of the manuscript.
. Declare any potential conflicts of interest, if any.

. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1.

Ensure that the published manuscripts are in line with the aim and scope of

Chulalongkorn Law Journal.

. Ensure the quality of the published manuscripts with willingness to publish corrections

and clarifications when required.

. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

. Not publish manuscripts that have already been published elsewhere.
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12.

Act in a fair, balanced manner when carrying out his/her duties, without discrimination
based on institutional affiliation, gender, ethnicity, sexual orientation, religious,
political beliefs and other comparable grounds.

Ensure no conflicts of interests, if any.

Provide guidelines for authors regarding the submission of manuscripts.

Keep authors informed of the consideration progress.

Maintain confidentiality regarding the identify of both authors and reviewers

throughout the entire double-blinded consideration period.

. Provide reviewers with revision guidelines.
11.

Make decisions based on quality and suitability for Chulalongkorn Law Journal
without any external interference.
Publish the description of peer review process and be able to justify any significant

deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1.

Undertake to improve the quality of the manuscript under review with care
consideration, objectivity, and in a timely manner.

Avoid using improper, inappropriate or disrespectful language for providing review
feedback.

Declare any potential conflicts of interest, if any, and refuse to review any manuscripts
if there are grounds for conflicts of interest.

Respect the confidentiality of any information or material contained in the manuscript
during the review process.

Inform the Editor-in-Chief of any suspected plagiarism.
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