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Aim and Scope

“Chulalongkorn Law Journal” is an academic journal of Faculty of Law, Chulalongkorn University
which publishes scholarly works within the scope of or relating to law. The aim is to disseminate
academic articles and research articles that fall within the scope of the journal whose contents
are, in the view of the editorial board, interesting, timely, creative, as well as containing recom-

mendations which are useful for legal academia and the general public.

Publication Frequency

Chulalongkorn Law Journal is published every four months as follows:
- Issue 1 March
- Issue 2 July

- Issue 3 November

Categories of Accepted Manuscripts

Chulalongkorn Law Journal welcomes submissions of manuscripts, which fall within the following

categories:

e Academic articles must illustrate new information in the scope of or relating to law
and provide analysis or critique of such information from theoretical, policy-oriented
or practical perspectives, as well as providing recommendations that are useful for
legal academia and the general public. Academic articles should contain introduction

and contents, which are divided into main issues, subordinate issues and conclusion.

e Research articles must be based on legal research and illustrate one or more of the
findings from such research in a systematic manner. Research articles should contain
introduction, illustration of the importance of the issue, research objective, hypothesis
(if applicable), research scope, expected contributions, related research or literatures,
research methodology (such as population, sample, data collection, data analysis),

research findings, conclusion and recommendations.

Any opinions presented in Chulalongkorn Law Journal solely belongs to and is under the responsibility
of the respective authors, with which Faculty of Law, Chulalongkorn University, Editor-in-Chief and

the Editorial Board do not have to agree.

Language

Chulalongkorn Law Journal welcomes submissions of manuscripts in Thai and/or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded process by
at least three qualified individuals, whom the Editorial Board carefully select owing to their expertise

corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn law journal is published in both printed and online versions.

Source of Support

Chulalongkorn Law Journal is supported by Faculty of Law, Chulalongkorn University.
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Abstract

The LGBT community’s demand for equal rights to establish a family has
come to a success after more than decade of advocacy in Thailand with the
announcement of the law on same-sex marriage in the Government Gazette on
September 24, 2024. The law will come into effect from January 22, 2025, making
Thailand the first country in Southeast Asia, and the third place in Asia after Taiwan
and Nepal, to enact such legislation. This article will detail the contents of the
above-mentioned laws and explore its implications for the Civil and Commercial
Code Book | (General Principles), Book VI (Succession), and especially Book V

(Family).

Keywords : Same-Sex Marriage Law, Husband and Wife, Spouse, Government

Gazette, Transitory Provisions
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Abstract

The “right to found a family” is a fundamental human right. Many countries
have recognized the importance of legislating “Same-Sex Marriage Laws” under
the influence of various social factors, such as public protests, political support,
and the role of judicial organizations through judgments that have spurred
the enactment of same-sex marriage laws. Asia is a region that has also experienced
this phenomenon, leading to efforts to find legal measures to recognize the “right
to found a family” for same-sex couples. This article explores the factors leading
to the enactment of “same-sex marriage laws” in Taiwan and Nepal as successful
case studies in Asia that recognize the rights of same-sex couples to found a family
by law, compared to Thailand where the 24" Amendment of the Civil and

Commercial Code Act B.E. 2567 (Equality Marriage Act) was passed by Parliament.

Keywords : Same-Sex Marriage Law, Civil Partnership Law, Legislature
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' Article 10 of Act for Implementation of J.Y. Interpretation No. 748

The provisions of Articles 996 to 998 of the Civil Code concerning the legal requirements and
effects of annulment shall apply mutatis mutandis to a union as stated in Article 2.

In the event where a union as stated in Article 2 has been nullified or annulled, the provisions
of Article 999 and Article 999-1 of Civil Code concerning the determination of child custody and guardian-
ship, damages, alimony and recovery of property shall apply mutatis mutandis.

% Article 11 of Act for Implementation of J.Y. Interpretation No. 748
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in Article 2.

Laws other than Civil Code concerning couples, spouses, conclusion of marriage or marriages,
and regulations that arises due to spouses or couples shall apply mutatis mutandis to a union as stated

in Article 2, unless otherwise excluded by this Act or other specific regulations.
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® National Civil Code of Nepal

Article 67

Marriage deemed to be concluded: If a man and a woman accept each other as the husband
and wife through any occasion, ceremony, formal or other act, a marriage shall be deemed to have been
concluded.

Article 68

(1) Marriage to be inviolable social bond: (1) Marriage shall be a permanent, inviolable and
holy social and legal bond, which is based on free consent and established to start conjugal and family
life between a man and a woman.

(2) The marital bond referred to in sub-section (1) shall subsist until extinguished pursuant to
Section 82.
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Freedom of marriage:

(1) Every person shall, subject to law, have the freedom to conclude a marriage, establish a
family and spend a conjugal life.

(2) A marriage must be made, or caused to be made, public irrespective of the manner used
to conclude it.

(3) Every person’s family life shall be inviolable.
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Abstract

The constitutional framework of South Korea safeguards the fundamental
rights of its citizens within a liberal democratic governance structure, ensuring
adherence to the rule of law. Empowered as a check on state authority, the judiciary
plays a pivotal role in assessing the legality of administrative actions. While adminis-
trative courts exist as specialized entities within the Court of Justice rather than as
a separate system, South Korea has implemented specific procedural laws
governing administrative cases. Consequently, the standards and outcomes of
administrative cases, rulings, and directives align with those of nations that maintain

a distinct administrative court system.

Keywords : Administrative Court, Administrative Litigation Law, Republic of Korea
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® Hee-Jung Lee, “The Structures and Roles in Judicial Review of Administrative Litigation in
Korea”, in Journal of Korean Law, p.52.
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Abstract

Detention was introduced as a new penalty when Thailand announced
the enactment of Penal Code B.E. 2499 with the aim to avoid of unnecessary
imprisonment for offenders of minor offences, which was considered a modern
concept at that time. However, from the study, it was found that even though the
penalty of detention was a new penalty in the Penal Code, the penalty of detention
was not studied under scrutiny or enforced as much as other types of penalties at
present. Furthermore, since the Cabinet resolved to consider the amendment of
the Penal Code B.E. 2481 until the Penal Code came into effect on January 1, B.E.
2500, it took Thailand almost 20 years to draft this law. If we study the development
throughout the period of drafting the Penal Code, we will find that the penalty of
detention did not exist since the drafting of the Penal Code in the early stages.
It was in fact a concept that was introduced at the latter period of drafting. Before
the current penalty of detention had come into effect, it had been amended at
each level of considerations. By studying the reasons discussed at each level will
provide a better understanding of the true intention of the provisions and is worth

studying in order to improve its efficiency in future implementation.

Keywords : Detention, Imprisonment, Non-Custodial Measures
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AINEIINTIR n1saziliaunUTAuluuIlerenunse 9y gRANaUNIINIAN
WA, 2545 1991 6 Ae MIiUawefaeuvesuUrulunienonouiigmsidnsaziaay
mmeureslnUsAuluLfens agelsian nsasdinuuusaunluwiienglisuinis
AmAInaUTesUuUsAuluuteny Taglilddnfsineuresnuiauiluwitensves
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AanAgy : Yuuaunluwatiens, mNuaun1enisan, MRunudass

Abstract

A clue is an object or piece used to find a solution. It has three elements:
a hint, the condition of the answer, and the answer itself. The clue in a novel consists
of complicated data used to deduce the answer and the condition of that answer.
For a novel’s clue to be protected as a trade secret, it must not reveal the condition
of the answer in order to maintain its secrecy. This secrecy piques the reader’s
interest by keeping elements undisclosed and is supported by a secrecy policy that
makes it difficult to deduce the answer. Under the Trade Secret Act B.E. 2545, Article
6, infringement occurs when the clue’s answer is revealed before the right holder
has resolved it. However, guessing the answer to the novel’s clue without undermining
the right holder’s intended solution does not constitute infringement, preserving
freedom of expression and allowing for independent discovery as stipulated in
Article 7 of the Trade Secret Act B.E. 2545.

Keywords : Novel’s Clue, Trade Secret, Independent Discovery
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" Anne Bartsch, “Emotional Gratification in Entertainment Experience. Why Viewers of Movies
and Television Series Find it Rewarding to Experience Emotions”, in Media Psychology, 15, 3 (2012), p.285-
286.

' Article 39 Paragraph 2 (a) of TRIPs Agreement
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" Article 2 (1) (a) of EU Trade Secret Directive 2016/943

' Section 1839 (3) (A) of United State Code Title 18 Chapter 90 : Protection of Trade Secrets
¥ Article 2 (1) (a) of The Trade Secrets (Enforcement, etc.) Regulations 2018

* Article 1 of Dutch Trade Secret Act 2018

1 Article 2 (6) of Unfair Competition Prevention Act 1993
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* Anne Bartsch, “Emotional Gratification in Entertainment Experience. Why Viewers of Movies
and Television Series Find it Rewarding to Experience Emotions”, in Media Psychology, p.270-272.

» Jared R. Sherlock, “The Effects of Exposure on the Ecology of the Magic Industry: Preserving
Magic in the Absence of Law”, in Cybaris An Intellectual Property Law Review, p.6-10.

* Love Magic Shows, “Magic Rules for Magician,” [online] Available from : https://lovemagicshow.
wordpress.com/tag/howard-thurston/ [30 July 2021]
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% Alison Young, “The Art of Public Secrecy”, in Australian Feminist Law Journal, 35 (2011), P.67-69.

» fhegsiinnndedunurasideannisnmsguiFes Detective Conan
** Article 39 Paragraph 2 (b) of TRIPs Agreement

1 Article 2 (1) (b) of EU Trade Secret Directive 2016/943
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* Section 1839 (3) (B) of United State Code Title 18 Chapter 90 : Protection of Trade Secrets
* Article 2 (b) of The Trade Secrets (Enforcement, etc.) Regulations 2018

" Article 1 Paragraph (b) of Dutch Trade Secret Act 2018

35

Florin Vladica. Understanding Entertainment Value: An Investigation into the Subjectivity

of People Who Experience Entertainment. Doctoral dissertation, Ryerson University, 2012 ; p.76.
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Article 39 Paragraph 2 of TRIPs Agreement
“ Article 2 (2) of EU Trade Secret Directive 2016/943

' Article 2 of ASEAN Framework Agreement on Intellectual Property Cooperation
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James C. Logan, “Legal Protection of Ideas”, in Missouri Law Review, 4, 3 (1939), p.255-258.
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* Section 1839 (4) of United State Code Title 18 Chapter 90 : Protection of Trade Secrets
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Article 2 of The Trade Secrets (Enforcement, etc.) Regulations 2018
* Article 1 of Dutch Trade Secret Act 2018

“ 11991 51550 2 WerIUalARIUEUN1aNISAN WnsAng Iy 2545

" L.B. Curzon, Roman Law, (London: Macdonald & Evans Ltd., 1966), p.88-89.
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* Section 1839 (4) of United State Code Title 18 Chapter 90 : Protection of Trade Secrets

*® Article 2 of The Trade Secrets (Enforcement, etc.) Regulations 2018

1 Article 8 of Dutch Trade Secret Act 2018
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L.B. Curzon, Roman Law, p.88-89.
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Abstract

The labor contract, fundamentally a civil law agreement, is governed by
Sections 575 to 586 of the Civil and Commercial Code. This contract obligates the
employee to work for the employer, who in return agrees to compensate the
employee for all hours worked. Compensation may include wages or salaries,
as well as overtime, holiday pay, holiday overtime, and other monetary benefits
mandated by the Labor Protection Act B.E. 2541, which must be paid accurately
and punctually. In this article, the compensation received by the employee is
referred to as “Compensation for work.” Failure by the employer to pay this remu-
neration appropriately or on time constitutes a breach of the labor contract.

Although this is considered a civil offense, under the Labor Protection Act B.E. 2541,
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it is also subject to criminal penalties including imprisonment for a term not exceeding
six months, a fine not exceeding one hundred thousand baht, or both. Typically,
employees do not seek criminal prosecution of the employer; instead, they prefer
to claim their wages as per their legal rights. Even if the employer is subject to
criminal penalties, employees must still pursue their claims through conventional
processes, such as filing a lawsuit in labor court or submitting a request to the labor
inspector — all of these are independent of the criminal proceedings. It is crucial to
note that these offenses aim not primarily at imposing punishment or serving as
criminal penalties. Furthermore, these practices may contravene the principles of
the 2017 Constitution of the Kingdom of Thailand, potentially leading to an over-
inflation of criminal law and various adverse outcomes. Therefore, the objective of
this article is to propose the abolition of criminal penalties for failing to pay
remuneration properly or within the designated timeframe, and to explore

alternative methods of addressing such offenses, such as non-criminal (Pinai) fines.

Keywords : Remuneration for Work, Labor Protection Law, Criminal Offenses
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Abstract

The problem of communication outside working hours is a significant issue
in today’s workforce. As communication becomes more convenient and faster,
there is an increase in work-related interactions during non-working hours.
Employees are often required to work beyond their scheduled work times.
Employers can contact and instruct employees via telephone, email, and various
mobile applications. Particularly during the Coronavirus Disease 2019 (COVID-19)
epidemic, working from home, which is different from normal operations, has made
it more difficult to disconnect from work-related communications. This situation
impacts employees’ rights to privacy, rest, and occupational health and safety.
Moreover, while the Labor Protection Act B.E. 2541 does guarantee and protect the
right to disconnect, it does not adequately cover all employees. Other labor laws
also lack guarantees and protections regarding this right. The purpose of this article
is to assess whether the right to disconnect is appropriate and sufficient, and to
explore ways, forms, or suitable methods for developing laws that adequately
guarantee and protect such rights. One proposed solution is the issuance of ministerial

regulations under the Occupational Safety, Health, and Environment Act B.E. 2554
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to establish standards that balance work time and personal time for both employees

and employers, without unduly infringing on the rights of either party.

Keywords : Right to Disconnect, Right to Privacy, Right to Rest, Right to Safety
Occupational Health and Environment

<, o w
1. anudunnazanudragyvaadyn

Tulanvesmehaunsinsedoanssevisuneineiugninaieaiunuiiegluam
Sufisseududesiifindulasunfvesanmnisiiny dddutigiunisfadedeasiini
framih dnaife wazazmnlumadnds silianansefasedoastuldazninuarnngan
Ju yhlduediedinnsfiede deansislunanvhnukazueninaivhauuniy msfade
doansuennanihnuiunisaianssliiugning Wemmnedansadnsouasdsny
anisldmasananlidinaznialvsdni msdwannedidnnsedngd waznnsdsdoninuniu
weUndLetusne 1 Tulnsdwifieio Memmiies Tuilignignuneddsnumdadnay
suugnanaiurseiungn umglignidewhaunaeniaiudasiunainis
iuunAluudinen nsenusedvisanududiui avsnsinieu uazdniautasasty
91%oudy uazan nwndedlunsvieuvegndne

nvaneussnuiiddiitieglutiagiiu fle wezsvliydRduasesusan we. 2541
fimssusesuazAunsasgnitafeafunisinuinnisindedeansueniavhauanuiedig
viafinsdusesdninsfnuianisiindedeansusniaiviieu wie Right to Disconnect 89
JunsAuesesanuudiuiivesgnindivsemnnsgnunsnussainuiednauenivile
navihe suezdunistisnluenseninganveansinnuuaziaivesruludiu
ogstaeu inuszansnmlumsvianuvesgnidiidulueesdsdu Saelsignansina
AunaTE I NITinNIh LA TInd iRty snumsesdhydRduaseussnu Ul 8)
w.Ai. 2566 TiTinsUszmalusvAsaunwilotud 19 fuiau 2566' Tasmssuseduas
AuasestsnaLdunmsuiludiuduiiolfunedrauargninsanunsannasiulsigninsanansa
thawldiuenanuuszneviansdeusndrinanuvesneineld eidunsduaiy
AuANTInuazn1iuvesgnintataziiieusslevilunisusnouianisveaunedng
naenauildurroutlelamasas annslindinuiasdomas Fsannnisudludiiudy
npmnefnaiivssiuiidesinnsanded

U nsea Uy ANNATEIIEU RUUT 8) w.A. 2566,” 319ARUAWY LANT 140 nauN 40 n, Tud
19 funAn 2566, NN 56-59.

183



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

UIZNISUSN N155UTDIENTATFRINNISRAREARE1TURNLIANYN UG INAT MDY
AsUNUN IR UAUNNSYINUUBNENIUUSENBUNINITHS DUINFLNIIUYBIUN YTV
vield Weww1nnsiusesd@nsnmsanainnisinaedeansueniatyinaudunistadmlu

wa ¥

TIAANVDININTT 23/1 UHINTe U0 RANATOTINIU WA, 2541 AABIUsiunIs

9

UuRnuuenanIuUsznauianIsusouendtin UYL

va v |

Usznsiaes masAluiniunsesdeyginananliinsdygatsunivualny
nsslwensliuuRnunguing viensalutedniadedeaisueniavinauiugna lag
anslullalvianudugenlvseusnniloaniignandhinnugusenld deaevilinsdsdu

Tngruneaananivinussansamlunistaduldviely

Usgnsiiany nslianudusenvesgninslnevindunisdeldamihnouty
nruneliladngRteseazdenveinisiiaudueeull Fodu wedsenaldvesing
dsnanlumstiadugnainamsdesniieliannsofadedeasusniaaiviauls

Uszm3iia ngmaneliavsgnandlunmsufiasunedisld udlallfyaiRtedosntiu
fneivenaiinuindudesdiadedeasuonnavien wu nsdlnuiidesindedeans
Tanssmaninawhnuiuandeiy viensdiinmnanideniaudidudesdindedeans

YOAIAMINNU

Usgmsiivh nguanglailedyalrgnineddusulunsdaimdadonislsian
fuganlidrmth viiliunedeenaldsrunadesesimileninundafuligninsdesiniii
wifsdelvinrmdusesliarmthegamandesllld wilueandusigninseraazlil
waniwiesslunsaylimuBusenlidmthaaiingyanedydd viliigninsiosegnne
TinslianuBugeumuiiuiedsdesnsiagliannsouanaamniuiasseanals

wonani WzvlygRmMINUaniy 913Uty wazdan nadenlunIINeMU
wA. 2554 Feilinguszasdiilensuimsnisaiugu My gua wazudmsdnnisduniy
Uaoady a1teundie waranimwndedlunsvhauliungnane? liinsnanfanisiuses
uazAuAsosgnitafefunsfinansinsedoasuonnanhauanueiiusiesle

7 n99ANNUABAfELIINY NINETARNITHATANATEWSINY, “Aasuigailaseddgnsysydyd

maaenfuerdioundly waranmundeulunisviien we. 25547 [eaulatl] uvasdiun : http://legal.labour.
go.th/images/\law/Safety2554/2554 2382564.pdf [4 ﬁi}msu 2565]

184



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

Ms§us0sANENIRnvIAnIsAnsodeasuennaiaudifegludaguuialid
UsvAvSamwiiiens biAndeyymiugninsenuusens laun Usenisusn Jegmnisasidia
arududnsiuennaiau Ussnsitaes dywnisanfindvdnsinieu uwasusenis
flany Msazifinanuasnde 013ounsiy wazanwadeslunsinau vesgnited
HUUBNIAIMNY

showmamaianaiisiu fifedsaulavsziudengn Welvsginisiusesdndnis
FavanisAndedoasuonnanitnulinseunquisgnitanauesgaminzaunasd
Usgansam viliunedadianuasnanuudusuazdvsnisindeunesgning asemin
fanuaensiy ondleuipuazannwindeulunsviauvegndne uagvilignandlasu

ﬂ']iﬂllﬂi@ﬂuﬁ%ﬁﬂ’ﬁ@@“uﬂﬂﬂ’ﬁm@m@ﬂ@?ﬂiuaﬂL']a?Vl’N’WEJE’J’Nmm ASPY ’ETUL'IJ‘Llﬁ“I/Iﬁ
u%’]Uﬂaﬂ‘iﬂ\‘iﬂﬂﬂuv\lﬂﬁ]”l@ﬁU I@EJﬂ?ﬂﬂﬂﬂﬂ’i”lﬂ“ﬁuaﬂﬂﬂsﬂaﬂ'ﬂﬁuqEJ‘i]'NLLa‘“aﬂ"\]N

LY

2. 52 8UI598

2.1 IngUszaeAuaIn1sIveY

1. WefnwiAnudunn ansNiAeidesiuansnisdnuinnisincedoalsuaniian
YIN9U

2. WaFANELarUSEULNEUENTNISANUINNISAARABEDANTUDNNAIYNIUAUARN
naMInaINa nrEnesssEineakasngranelng

3. WeAnw LU JULUU r3RIBNslunsRRIuINgmanevseng seileui

wva ¥

LﬂEJ’J”U’ENﬂ‘UEﬁ‘Vlﬁﬂ’]iG]@%’]ﬂﬂﬁi@]ﬂﬁ]Ba@?ﬂiu@ﬂL’Jaﬂ‘lfl’]ﬂ’]‘um'13JW3u3’1‘UU§U§UGW’]3Jﬂ3@QLLiﬂ\‘ﬂu

w.A. 2541 LL@%W?S?’]%U@@QW?]’N@JU@B@JWEJ 91Uy Wazanmnaeulun1Tiney
W.A. 2554

4. Wefnwmuuimsliuedndanuesnanudududnasangnisinneu
1999n319 Aszntinfieaulasndy a1¥eude uazan mwindedlunsvieuvegning
InggninezlisunisAuasesegramuneanunliilunisnsenudvsvesuedaunniiuly

185



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

2.2 HUNRFIUVBINITINY

UsealveingrneusanuisiunisduaseaussunumsenudygRfuased
WS WAL 2541 waznwsysslydiniuvasndy o1euds wazan nmadenlunns
N9 WA, 2554 Lwiﬁwﬁ’majﬁﬁ%’maaLLazﬁumaﬂﬁw%mi@fWﬂmmiamaﬁamiuaﬂnm
viaumamsevdydRduasensanu we. 2541 Jadunsfusosuayiuasosilid
UseAnSamindiags vlvunedadiannsofadedeansusniavhauld sunssnusenny
Dudhud msneleu anudaeady 8177 swliy wazanimwindenlun1siauvesgnang
oty ﬁﬂmaﬁwﬁ@zﬁmumﬁusmLLazé:mmaaﬁw%mi&f@mﬂmiﬁmﬁiaﬁamﬁuaﬂnm
vihawvesgninslimnzaunazivszansaw lnsudlufisidungmineauaoade
91oundly wazanmnderlunsiiey Wenanesmslumsmuny iy LRI
Wmsdamsinuanutaends eheundie wazanmmnndeslunsiawietunisdae
nsAnsedeansuennanineliuigning egninsagldinaindeussrasuiilee
UT1A9INNITTUNIUIINUIBINUDNIAYNY ﬂmﬁy’aL‘i‘]uﬂwsa%fwamaswdwnmﬁwmu

waznaadmliiugninwazungdns Ineliilunisnsgvudvsvesiassdiemnniuly

2.3 YAUAVDINI5IFY

'3‘1/1mﬁwuﬁ‘aﬂ’uﬁgﬁﬂmmmL“fJum ansiiAgdesiuansnisdnuianisinse
deansuenianriey wasfinwiSeudieuansnsinuinnisinsedeasueniaiyinay
AUV vENEEINg ngvanestsUTEmALaznguInglne iieRiansannsessTydR
ANATOWINY WA, 2541 wsevlnainnulasndy e1¥eudy wagan mwnasy
Tun3vieu e, 2554 LLazﬂgwmameuﬁLﬁm%’awaaﬂazLwﬂlmﬁﬁagﬂu{]mﬁudwﬁ
AUINFaNLazRBInedmsuNsSusesdnin1savIanIsAnsedoansueniiairiniay
vidolil sudamuuins suuuy viemsfimnzaulunsiaunngmneniengsideu
ReTosiuaninisfavinn1sindodoalsuenina I uAINN MBI UYDY
Uszinelng

2.4 F5M15738
Bnsnwldlunisdaviiverinusaduiiluns3de@enanin (Qualitative

Research) laglgign1sAnwinuuienals (Documentary Research) AUATIUNAIN WilED
13615 #1351 Teyannedumesidn Uity wazAfinnwvema Mnwneazay

186



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

anUszna Tumuiliaansiazaudu o NNetenuansnisdnuinnsinsodoansuen
Na1ieu

2.5 Uszlewunaininazlasu

1. W lapuduun &nsniAeitestuansnsdnuinnisincaEeasuannaingIu
wazanunsaddusngulunsimunnguuneduasesussuvasUssinalney

2. W ladnsn1sdnvInnIsAnsadoaTuBNAYIUANRANNGMLIEAINALES
nnunessUsEvA wazaninsahudusnmisunsiaungmneussnuesUssmelng

3. NFUAHUIN JULUU ¥3TsNslumsiauIngmaneviseng sedeunineites
AUANEMIARIIANTRRRDADENTUDNAIINU LA luRNnTE T aRmNUaondy
91%0UNY Lazanmndenlun1vingIu w.e. 2554

4. dnaweuumaivhlineddianuansnanududiuiuasdnsnisindeu
Y83gnIN asevinieauvasndy 91eundy waranmwIndedlun1sNuIeERnIN
Inggninsaslasunisduasesegamnganuwaliilunisnssnudnsvesuedaunniuly

a v o/ N a

3. ﬂ’J’]SJL“ijuu"lLLaza‘VlﬁﬁLﬁEJ’J‘UENﬂ‘Uﬂ']'i(ﬂﬂ‘ll’]ﬂﬂ’ﬁﬂﬂﬁiaﬁaﬁ’ﬁuaﬂL’Jﬂ’]ﬁ’]\?’]u

3.1 AuduNnveIdNSnIsAaUInNIsAnADEE1sUBNIIANTINeIY

dvBnsfinvianisindedeansusnnaniauinaInuAndii gUiTROuTaMS
Fuiuglumamgamahanudeianssuiiieafostunuuennaiheu gndnsarlign
manislineundudmanieiauliiafausnimiionansiauianasiuly dnsnns
daviansindedeasusnavinuazairsgeauliiuivhauvesgnitsesnamnyay
Tuengninsdrurusnnlailiviauielianunsavihanuselulimdsaniieenainaniud
vihailuud uilutagiusomnuunsvargveanaluladfivelvianinsoneuaussiens
Insuazdstemmildiuiiasiounisfunadrdminensnmsviauainszerlna gnins
Sununndafenihfanssuifstestununaeanamdaanannu

AVBNIIANUINNITANFDEDENITUONAYNUNID Right to Disconnect tAnTulay
T5NFIULRINNYUUETENINUTENA FI0819U 11951 24 Ve eyauanNadnmedns
wywey S8y “pnauddnslunisinneu saudinisdndndalusinuwas Tunganiy

187



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

FUNALANAITINLATIET doundetudl 1 unTIA ALA. 2017 NQVRNBLINILYBY
amsasgsamdldtinsidulfluduiiferdesiuavimdananisiadedeasuenian
19U (Droit & la Déconnexion) Medkannsafindsng ¢ lag w1ps1 L 2242-8 11951 L
2202-17 waranas L 2243 wasnganedananldtvemdnmsiertin Ansidgndatous

Y a

nduanduldeninnunnasiussrivunedeiugnianesiudludunsyinu lngdes

seUd Bawhowegndduisariusudukardugaasiunaila uenwilonaivieu

ninadlansnazdnvinnisinredeaisniedidnnselindang q wu nsldeunazlineu

®L e

wafignasnanuitmuennaninulaglifoinduaafiouazaylignianldluns
Uspidiuwansvinuresgning ngmneatuileenumdannuilgmifeatumiumiiosd,
INMIVINUYBQPNIN Uagnshianudidguenisaiaunaeninnuiudindiu’
NMIFIUUINNA LR LY eI SARReFeaTeBinnsedindsne 9 a¥1eaul
Hussalifugnianaglidfindieedinant 1 fgndsioninuuisesiauenia
yhaudduunsdignivoradedinarlunisinisfnudusfiiemney uonanil
mslfnuuennahaudadumsnssyhiliiansmnnandiusn naegifuaseuasmienan
Wnkouvesgninednie Tasassusgiiaradulsmausnllaniloonngynednuas
i fosusmmaing 1 Tunivglsufimsudlufududesun grnedvinisdnmamsinde
Aoansuennavihnuiiuanntu wu a1s15ussBna Tweiandnsauuy amsuiglosuaud
ansnsnsslsmng uardranrwenandnaualiew’ wenaindl SeldgausznieliAnnig
aAUTeRefuanEnIsiavIansinsedeasusnnawhnulussmavemIvdy o fe
W Ussnauaunn wagliainaunfnunialsenalneiielaefia1saniainunninuees
difnauanenIsinInguin® Ainsnandedninisdauianisindedearsueniia
vihau auluBsmsudludsnfsmsysvdyaRduaseausaa iud 8) na. 2566 Tuilagii

® Achkar Law, “The Legal Right to Disconnect,” [online] Available from : https://blog firstreference.
com/the-legal-right-to-disconnect/#.YOKCX3ZBw2w [27 February 2022]

¢ funtan] usintud, “GvsTiaviavianisinsedeaisuennaninain” [eeulay] uwdsiiun : httpy/
public-law.net/publaw/view.aspx?id=1998 [5 uns1AU 2565]

°5UR A, “Wavlﬁwaﬂmmuaﬂnm! waldeueannguung wiinusy “LifowmeuBesny’ uenan
” [eaula] WiETiaN https://brandinside.asia/belgium-legalise-the-rights-to-disconnect-for-public-ser-
vant/ [2 fluaw 2565]

6

ghound w3ded, “nsdnuianisindedeasusniiaviiu” eoulawd] uvasiiun : httpsy/www.
krisdika.go.th/data/activity/act13458.pdf [5 4nT1AL 2565]

188



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

ieligninesUsenalnelasunisduaseaiedfivansnisdnvinnisinsiedeansueniia
MUWIAgUAUUTEINADY 9

3.2 ANSNNYITBINUNITANVINNISANADFDEITUBNIATINNU
3.2.1 ansaududiudi

avsanuidududduansaGusunanavslunsi®isdyanansaz iy
mmﬂmmaammgwms mmLﬂumummuﬂqumeum’mammmLﬂumumum
Avsansnsne faiu mnfiuilasisusudafidoudifuiidumegfetuane lasyananis
Wansnezdanuauivdin answaiiles wazdnslunindaudsazlignunsnueanin
anmunsaianisidles &eu uastasugia laedvslunsitinduansimanmaiuls
yosuwAaMInguIneieIiunindau liinaudunindauifisussasningauilis
U9

UNAINN “The Right to Privacy” 983 Samuel D. Warren ¢ Louis D.
Brandeis a5u1e71 Avlumnsidudiud (Privacy) manedis dvdfiazegeuleivioansly
nsiazeglagdnsia (The Right to be Let Alone) 1umsupsdvsluansidusgduiniu
aoadyy Ao Anandudiudiluniuiusssy Teud msiiyanaiavsuaziainmlunisuans
o15ual mnuaniindn maemauruidetionsnsiludvdmaun druaududiudalums
sUssau fie AvisTlazeglagaisUsiAmaInnsTuNIULAY MIUNISNLEINEIAN N1TagREN
dulauliifnsdoduiusivdny’

1%

a a [ ! LY o P 1% v g
dnsanuluaIus ﬂ?NWiﬂ%?LLUﬂB@ﬂI@LUu 4 a1U ANU

1. anududdiferiudeyadiuuananiadeyadiuda (Information
Privacy) {unislinnuduasesdeyadiuynnalaenisnamannasineliunsiiusius
LagMsuIMIIanisteyadiuyana

" ups @3snY, anududiude: anuAn AN ANaase wasiawIn1sEanRuasasdayadIy

yanalulszmdlne, (nsavmasuas: fhg, 2557), i 67.
° Us3dn AReiuf, wundes wnseanans, wansid vigvedy, enumsfneridsaduauysal :
Tynuazanasnismnangusnelunisiuses uazduasesdnsluainuduagdiuda (Right to Privacy), (d1inau

ANENITUNMTANTUBEYUUIR, 1.U.U.), mil 6-7.

189



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

2. anududiudineaiudllednagsiane (Bodily Privacy) 1unishiaany
AumsesluTInsnmevesyanalunanmenmivglignaniunisla q suasdaauduy
dIUT 1HU MINABBIMNINUENTIU NINAFBILT T8N15NTEILA 9 Aalliafiiuazsneniy

3. pududiudilunsinsedeans (Privacy of Communication) {unns
Tanuduesedluruuaende uazarundudnsnlunisfasedeasmsanang Insdn
lusudldaian nsedind vieisnsindedeasdulaigduazarssiild nfamsneuiuvie
lineuiunsinsedeans

4. anuududilunisegvserinerde (Territorial Privacy) {unisimue
voumnietediiaiiyaraduarsnandilulueannuisaniufidniaily el
MsAandenaastia MnsaseuvneavlsEmszvTuTesyAnaLiten RN
(ID Checks)

3.2.2 ANSn1SWNNaU

avsnsinrouwazn1siingn319 (Right to Rest and Leisure) {uaviuywe
guaghanisluussnmavimedany Sansssunasiaswia (Social Culture and Economic
Right)” Urngegluufaanannaindedvsuyuevy Ineansnsindeuiaduandduiiy
gruiuyedynaufisazlisu ilesnuyuennauiiiindsle Tavsludinuagsisnie e
Fosmsnaindeustnafisane feduussrudafuuyudauniefideshamuluudas fuis
Fosinawihanuuaznanin Weldunsainsaugassrintsnsinulazgunm nsimun
navhLIINRuguLIeLAad e IUaonftlunsraL ilesannmngning
vhaunniiullazdaadioaaasniouazgunmueagning suthundesednsam
Tumsvhauiianas uazdsdmansznusensouaiinaynsmssiinuesgning

AvsnsrinNauLazn15iIa1Ie (Right to Rest and Leisure) 81a@anulean
neds va1Ie Fadunalunsindeu natlunsitudininnsyieu wasnaiien
Aanssusuiisieants® Wunisassaunasenie@innisvinausaznsiinieu laglasunis

° g unsBes, “G@ndlunmsinieunaznisinnaning” [oeulail] unasiun - https://www.bang-

kokbiznews.com/columnist/980814 [10 Luw8U 2565]
A J. Veal, “Human Rights, Leisure and Leisure Studies”, in World Leisure Journal, 57, 4 (2015),
p.249-272.

190



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

Susealilulfuanannadimeansuywevu Tude 24" nfin1seninasenainsiednsnig
WFITEENa d9AY warIniuessy (International Convent on Economic, Social and Cultural
Rights — ICESCR)" uazaudyey1insiednsiin (Convention on the Rights of the Child)”

BUAYYIDIANTUTIUTENINUTEINA atuN 14 Imensvgainneulsed
U d‘

duamilufianisenavnssy a.a. 1921 wazatun 106 Twien1svgainreudseIduans

(Aumndivduazanudinem) a.e. 1957 ladydaliussnuiiiuneainieuegetos 24

Ty
Hilusdasdaiy Tuynszey Lan 7 W' wareudynIRnIIusEnIlsema adud

132 e Tunganinlaglasuadng Wily) a.a. 1970 idgyaRlrussnulianslasuiuvga
WinrouUszdlamusseznantuiiniivue lngiunendziaslitdosninaiuduaniingu
o U o = 15 ¥ LY o o 516 LY

A1TUNAINIININIURUIUY TUnge Jsznouniy ungadzandunin’ 1unganil

Ussinel” wazTungainneuysednl"”
3.2.3 ANSAuUaBANY 91329UNLY KAZANINLINADN LAY

d' [ a d' [ I [
Weodpylaniinsidsundasaindinunuasiludiauanaivnssy lng
gaamnssugissnvadlandiulngazilugnainssuiniiows gramnssudme uay
geaunssuitensmsdndundn autieras U aa. 1750 83 a.e. 1850 leinn1sufin
d’{ d' [ I o Y a d' d' o
AANMATINTUNUTEINAENT 1T IUIINTIUUUTENALTD wﬂ,mﬂ@msmaamwawmﬂ@
Tussuulaydsnsuds fe WasuaNNsussuAuLazdn) unduesasinsnanadududou

" nsueIANsTEnIeUsema nEnTamsinslseng, “Ufuanainainmedvsuysesu Universal

Declaration of Human Rights” %11 28 [oaulai] wndafian : https://humanrights.mfa.go.th/upload/pdf/udhr-
th-en.pdf [7 uAMUS 2565]

2 11991 7 (3) nin1seninauseinainciedvaniaesygia deeu waviniusssy (intemational Convent

on Economic, Social and Cultural Rights — ICESCR)

11991 31 (1) eudayaniniednsien

" diinnuarBnsan I unusegs, “menunan1ssuilenufniules s uaTATIgiNan STy
fieainTuIINmsEsUygRAuATasY (aUUN.) we. ...” [paulail] unasiisn : https/Awww.parliament.

go.th/section77/manage/files/file_20201102141002_2 57.pdf [10 Www18u 2565]

® 11991 3 oudesAnsussusnitlsema atuil 132 M iungainlaglasudidng uily)

ASARANIIY 1970

© 1097 28 Wrs 1w UyRANATRITIY WNsAnNTIY 2541
711991 29 wrs1 vy AAUATEILTIL WNnsAngY 2541
Yoy

v

° UAANATEILTINU WNSANTIY 2541

11931 30 WY

191



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

uardiuseavnmanniu weldldnandnuniu msufiRenamnssuildsaotannse
guameundenazauUasndeveldussny viliiingURvauazlsnainnisinau
svsfiusanudedinannsieuntuy ddy Jufauuaudalunistiosiuuas
AuRseInNIUABRAtIarenTIeusTEYRIgnina tileliigninsyhaueteiiusdvEamane
Tranmnsvhaufionnzay asamudssnadunnesudesnanmsham s
dussailigninafiaunminamefiudauss Usimannlsaarnnsviau

wigs1wdggRnulasnads 9130unily Lavaniniindeulun1siieu
W.A. 2554 1AunineweIR1il Anuvasnsis enfeunde wazanmwndeulunisvinnu
wEAINI NsnsEivieaninnsiaudsiasnainmnduasiliiAnnisussay
Sunsere®in $19ne FelavFoguaweundesuiileanainnisvieundeiieatunis
9 s‘z‘iqaamé’aﬁuayé’mmjmﬁ’uﬁ 155 Fneanudasnsdsnazgunimeundielunis
v . 1981 AddRlrsgaudnasdosdiulovisifentuadasady endieunde
wazan mwInaexluN1TnUYegnag iamﬁamsﬂaﬁuqﬂ’amaLLazmimm?mﬁLﬁm%u
Tuthsnawhaw Tnsmsanaumawisdunseifogluanmmndoulunsianliides

ign winflagnseihlanumgauals

Tnevhludrin mnuvaeadelunisvinnu wieruaenfouazauniwounie
Tun15v9u (Safety and Health at Work) #i39e1@euniisiazainuiasnsiy (Occupational
Health and Safety) visaauuaansiorare1Wowle (Occupational Safety and Health) 38
ANUUaRAAE 91TUNY wazanInwInauluN1TNIY Sullanunuiswilounufe
neds Anudaeadouazgunimeungdelunisvinnuvegnane®

uonanil anmuandoslunisvhauiifusunmedoguam wneds dmie
anweing 9 ogsoum U iRam Wy armdou Ay uasaing deaf anuduaziiiou
Y48 fine loans fu yu avees arsadl Wolsa uasdniong 9 uenaind Sesamdsaninnis
yhauigienn niadEunu e duiusnmssrihaiieus iy epeuwy

19 £ wa v S LY v OL o o
uns 4 Wi%i’]“ﬁUQJinlﬂ’J’mUa@ﬂﬂﬂ DITIDUINY LATANTNLINGDULUNIININIU WNTANTIY 2554

2 andudaaiuanulaendy 91euntdy wavan mwndenlun1sviiny (esfnsuviey), “allenu
Uaeady a1¥eundie uwazanmwindenlunisvineu dmsvaniramiluuazgninadiineulng” [eeuladl]
wasinn : https://www.tosh.or th/index.php/media-relations/e-book/item/882-2021-03-25-03-48-44 [10

LIWIYU 2565]

192



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

wardalueni15viu anuldvngauvesaninindedlunisvingeu duduthdeniaiu
WNendadunisnalminnisiuthaannisyitaule

annadedlunsinunegseusig Uiy Feoravlimianisiiulae
w3olsAannvieu wuadu 5 ngu? leua @annwindeun1anienIn el nsganm
NNNTUFNERNS WAsNI9NING1EIAL IganmAdauN1RInInediay Wuanmnday
inasisnnzifeiuininedinuuastasygialun1sinau wu am’gﬂumiﬁwmuﬁgﬂ
(R a a v @ v Y ) I 0o = = [~ I Gl ¥ o
wedanseduledulvisewineu laglimidsanmanuduey viseusununglmitnuuin
WUAIRT K59Y1N9IUT197N AUAAANLTBNUENY N1SHIUAINIAT FUNUSAINTENING
AU TR Meviuiuieusmauiwlanut mslasumanadlbivanzay fuvailens
< Y a [y} a = < =l 1 a wa a Y a a |
Juanmgliisanunaduniadala dadunadenenisufufnuineliiaanuesense
Inla nnsguiiRnusewihnuluanmnedenlunisianunldmunzay enaduy

09 Y a & A a ° X A a @ Y a wa Yo

Havilviinnsduliensafialinainnsineuay Weinn1siudie gufjifauealasu
Nn33Itady Snwmenuia wagiuyaninlvmels widiedujiRaundunvinuly
anmwindeunsinuiilivizantuiudn fufinuienaldsudunsevhueaies

o A a &( v lddlay
ﬂUWLﬂ@?JULLﬁ’Jl@JZJVIﬁU?j@

4. MIAAVIANITANABTBEITUBNLIANINUAUNNAYANUTENA

avsnnsinviansAndedeasusniianinuy [Wudvsiinisfusedlunguune
WSHUYDINABUTENA LYY mmsm%’gﬂ%’ama 415150055 LU0Na UsEneAuUYIA
a1550usglesuaud S1veIANTAUY @15750uSTRNNE TvenandnsiualEEy wagluu
Uszmeldfinisfusesdnslunguunausidunsiianusuiielasadasla? anuiednaes
WU a15ssTwesuil US¥n Volkswagen wigdnevzlidsdiuala 9 ludgndnemasann
AuganaihnsnnnaAVf® unanuiidendnuiieiinysanadiinisuses

' aondudsasuanudasadiy endeundy uazanmuindedlunisinu (esdn1suma), gllandnu

Vasnsty a1eundly uazanmiandenlunisien dwiugnirailuuazgniradiwineulm, (rsammamnues -
anvudLaSUANNUAEANY B1378UNTY karaN1MwInaaNluN15YNUL (B9AN1SUMITL), 2563), Wt 8-10.

2 paul M. Secunda, “The Employee Right to Disconnect”, in Notre Dame Journal of
International & Comparative Law, 9, 1 (2019), p.29.

? Jeevan Vasagar, “Out of Hours Working Banned by German Labour Ministry,” [online] Available
from : https://www.telegraph.co.uk/news/worldnews/europe/germany/10276815/0ut-of-hours-working-
banned-by-German-labour-ministry.ntml [5 June 2022]

193



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

ansnisdinvianisAndedearsuennaniniy Tnsuladuussmailiszuungrangane
dnwaldnus (Civil Law) loun ansnsausgrsamanazansisasslusaing wagdsemaily
FEUUNYMUBLUUEAUIEINA (Common Law) lokA Ussinauauunlazassnsy
losuaun

4.1 NMIIAVIANISANADHDAITUBNLIAMNNIUANNNYUANNBEITITUSTHS A

assusgfumadulssmausniifusenfsadunsdomsmnsdidnnsetinduen
nawﬁ’wmumﬁ’cyaj@%’maqLﬂuﬂg‘wm8Lﬁ'mﬁ’uﬁw%ﬂﬂsﬁmmmmiawia?%amsuaﬂnm
v TngUszanangranoussnusiaee 1ne L 2242-8” fvualiudsmiiiigning
oehatlonrnaueutuludoaderusulunsditlifidennanieatuauvinfioniumeindn
senamdamare wazn1sidaiidennanietuanusiniieutumadvinssrinmda
uaye lnglanngaasnsigadatesisiuimiuazaunm@islunsinu weia
maﬁm%’u‘lmwﬁmﬂwﬁaﬂLLazU%’m"mu 3,750 gl5” s L 2243 laglunng L
2242-17 4o 77 fvusliennanisrfuanuwindisufumadv@nsewinmduazee
é}’aaﬁsﬁzumaumsﬁ%ﬁumiaEJ'NLﬁugﬂLLUUI@EJQﬂ%’NLﬁ'mﬁ’u?m%ﬂﬁéfmmmﬂﬁama doans
uannahau lnsudtmazsesdinalalunisauaunisliiaiesdiendsa elviiulad
49AARBITUYIIAINNHOULAZTUAY ARDAIUTINAIUAILALTINATEUATIVEIGNINN
Tunsdifilifidonnasueinansdosdaviumiidunounumuusihesanenssunsde
uaziasugi uwudsduneudarivuaduseudmiunisldavsnmsdnuansindedeans
usnavhau wazdadelitimssiiunsdmiugning shmhausazidwmihddnedans
msfinevsiuarnsiidumaiioaunnumssndinifeiunmsliiaieslondviaogsaumg
auna Wieuselovivesgninauazuneing

* Paul M. Secunda, “The Employee Right to Disconnect”, in Notre Dame Journal of
International & Comparative Law, p.27.

» Légifrance, “Code du travail: Article L2242-8,” [online] Available from : https://www.legifrance.
gouv.fr/codes/article |c/LEGIARTI000037389692 [10 September 2022]

* Jssins Avswesal. Jggwnislggnunadsdutyuvesuneinauennaitnulniniussuumalulad
Andadaans. IneinusUSeyumUndin Angdfdans unineausIIuAIEns, 2564 ; w1 63-64.

27

Légifrance, “Code du travail: Article L2242-17,” [online] Available from : https://www.legifrance.
gouv.fr/codes/article |c/LEGIARTI000039785096/ [10 September 2022]

194



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

4.2 N15ANYIANITANADHDAITUBNLIANNINIUATUNYNNBEITITUST
TUsaung

Fausuit 1 unsiea A.e. 2022 USEnan)Mmneus s uYeIasnsasgluseng togins
whlasuseddinisvhaunislnaanunsathumeunusazieinfunmsianuiiaaulszneu
Rans weddiansuasnihiiwuisasunmsianulugaudssnauionis adne aldaie
Tugunsninng 9 suannuUasnftuare1iiewssannisyinau I@aﬁammmﬂgwma
fudly Usznouse msusuilasussuunisyieumslng AIUANIEUUNISYALLEENTU
gURmna1INN1IIUKaslsAIINNITYINY %aﬁmumgﬂqumsmLsuaqﬁ’amaiuﬁﬁwmu
warlsnannmsvine Tnaiiufuviniiannsione® muuinst 199-A Sswrednediniii
aziiunsindegninslutisnanin eniuluanunsaliiluvngeide msazilianguune
InefinsAnsegninslugisnaninduanuievianasesasioluanuiindiouss win
gninsldavslumsindeundr usuneinsdsindedearsusnnaniay wagihnsinse
Foasuennavhauu et uannnsyhauasaui i lue1dn axdedums
HanUfuR

4.3 NMIAAVIANTTANFABHIETUBNIIAMININIUAUNY UUIBUTSNALAUUINT

AUNTEIVURARNIANTFINNITINNGIU WA, 2543 (Employment Standards Act
2000) vesizeauwlefudlalmi IitydRsusedsnmadananisindedoasuonina
eulBidudiugosvesdnd 7 Plusnsvhauarsreznainsiulssnuems Ju
gl 7.0.1 Weveiiduaednualdnesidensdnmanisindedeasuennariiey

179151 21.1.1 85UIAIN “NISHRVIANISAAMBEBANTUBNNAIYINIILT NUIYEa
Taifldusrulun158ea1sMNe VIR UMY SIUNIDLUE INTEN NISEUNUINIIAL KBNS
deisensiadoudennudu o Wefasiludasyainnisvieu

1951 21.1.2 Mvualingdligninmsuddumeauiuly dewaliiiuleuy
LﬂumEJé’ﬂmﬁé’ﬂmﬁm%’uqﬂ%’wmﬂﬂuLﬁmﬁ"umiLmiwmiﬁ@ﬁmmmiamiaﬁamiuaﬂmm
° P ~4 v aAu o o Ao a v P =
M9 F95WDIUNIRVINUTEUNERaL TUNTNSUAsULUaIUlE U warlAunga199mLmS el
AuulsursduatsdnualsnuysineInunIsanvIAN1sAncedaaIsuanna1vinauliiu
andnvesweIusarauneluauduTunaIndaviuleuny

® 31A51 199-A Uszanangmaneussnulusgina uilvnguaneiavd 83/2021 $uil 5 $uaes e 2021

FallnaveruldidloTui 1 unsAu A.A. 2022

195



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

4.4 N3ARYIANTIARRRTRTUANNAYIUMUN U s lasuauA”

ey aRaNduiusTugaIuvingu w.e. 2558 11ns1 20 (2) (Section 20
(2) of the Workplace Relations Act 2015) Uryelbiin1sdnvinsnsuaninasinisufuimeu
1ne Workplace Relations Commission (WRC) #ifin39490 Lilelduasoadufnsaiania
N15ALaYN1591991U (Department of Enterprise, Trade and Employment — DETE)
1Y) & o 1 & = [ Y = [y Y o =
nannafinardunuimsgaduasdnualdnwinazanasiulunssuunisiamusne
MUUAKLINIG wazhuluRnangadmsunewazgndsludunneiunmsugdang
NVNIBIPIEN15919971 Workplace Relations Commission F3eanuaninaudiiieiunis
o a oA [ [ a va o 1 ddy a < A wvadaa
AnvIANIsARsedeanTUaNIa1InaY InenanuuRninanifuiaiunuiuRnangn
wNeINUazgnINuigINUaNSNsinuIANTsAndedoasueNIaYNY YIgWILIUaY
1 o a a saa dg” I ] o ~ a a
andlumshnuiuudidnnsetndnlinndululagduiadunsyhauidaeulianeds
~ Y A a v o, | N Yy v ° a o
wazduuildunzdeululadnlusan 1Wunsyismaegninadisewieuiun gl
MMYUUAR Laztiemasuednslunsiauitazadunisiigaiuiunsukazuleuiy

Tun155U509ANTNNSARVIANITAAFRDADANTUBNNAYINGY

Workplace Relations Commission 119471 &15N130AYIANIARABADETUENIIAN
91U M8 AnSUedgninaNaTaIITNRONIINNUKALALLIUIINNTAAMDFRATN
BidnnsefindMifeadosiuau wu duwa Wnsdnyt wiedennudu q wenaviauund

ANTNSARVIANITARADFDANTUBNIANYNIUY USENaUmgaIrlsenay 3 Usens
Town

1. &vgvesgninnazlivihuueniiaihauund

2. ansvesgnIniaglifessulnyannisuiasnisinauueniavitaulni

3. mihvesunednlunisiansnansvesdulunsdinuianisindedeaisueniia
e wu Wddwavielnsdwimandnadudszarueniainisuni

# Workplace Relations Commission, “CODE OF PRACTICE FOR EMPLOYERS AND EMPLOYEES ON THE
RIGHT TO DISCONNECT,” [online] Available from : https.//www.workplacerelations.ie/en/what_you should know/
codes_practice/code-of-practice-for-employers-and-employees-on-the-right-to-disconnect.pdf [28 February 2022]

196



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

Code of Practice on the Right to Disconnect Usgnausig wihfveuedeuay
ands Taeifunsaiefmusssnfignineddnitannsadauinannsyinulasgunsali
Aeadasiunulduennainu suludfosiuumeutunniuneduargning el
wgdaiivihiilunsianisnawhedliiianumngay usduasiidusudagniu
gniauazsSeavinmusanuvEesumuesgninedy q surmnzasiiewauuleue
Rerfuansnsinnansindedoasuennavhnuimilfnudesmianzvesgsia
uazgnane ulsuemsidsdiangmnefuguamuazanuuaends dofmunuazouly
Tunmstnanuvasgninsiiieadestunavhauuasanssynitunungmnevesiausing
LazgNINg

5. MIRRYIANITARFaFaa1TUBNaVIIUAUNaNgUTEInAlng

npvsngvealszinalneifaruniedesiuavinisimunanisiatedemsuonim
vhaududungmneusany SsngrneussnuvesUssmalnediinannganegsening
Usene Wy audy1e9AnIskIsusEnIlsemea Ujuanainaiiniednsuyve vy
ngvnenelulsEng W $355TUYY NYVINEveInguImg wasAinInwvesrna®

5.1 §§599UYYUITITRINANT NG W.A. 2560

avgausgessuyuieTveandnsive we. 2560 Nilauieitesiuaninig
AnvianisAndedeasuenaiiiey laun andanuludiuds wavdndvesussnuy
wennavsaenanudsanuieindulssmvurlnewuiu day wenuddidnduay
i AnTuRugIuRwRgAUUTEIUNAY WU n1sAuATodnAAsALTuNYYd N1
AUATBIAUENENIA NTkidenURUR anslutdnuavsianie dEnmluduniuaznis
A a A A =~ = Y=
deondudied aianlunisusenevendn wSanlunsduierauwn

v

5.2 WiE19UYAANATILIIIU W.A. 2541

wva ¥

W3 UNAANATEMINU (RUUT 8) WA 2566 lasun1suseniAlussiaany

v 9

a

WNW 19U 19 Tu1AN 2566 warazdnauirudlany 30 JutunauUsene viseiina

* 3qev1 (i) ATesx, AMDBUNENYMINBUINNY, TUNATIT 8 (NJUMNAMIUAT: Tayayu, 2565),

YN 62-63.

197



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

Uadusiausium 18 wweu 2566 \Dusuly® Fadunsiudnundygfvengmneauases
wsauluang 23/1

21951 23/1 Vel “witevselemilunisusenevionisvesuned i uazdunis
AUFSURUNINTINUSYNITYIININYIGNTN W3alunsilinaudniuuiediuasgnineern
anashigndreielumensiisrmsenanadiiuuedddsnvasuioaninvesaui
aniINaIIsOURURIMeNa uYTENaUAIN T TaNeNd 1IN uYesIEv A lneaEAIn
igniraheudsnanluithunSeiinersevesgniie viennadligndreinausiums
Winaluladmsaumaluaniuila 9 19

msanasassanils Dinedrdsavintunideonsedeyadidnnseindiiainise
dhdsasindusnldlilnenumneluAguuas lngeramnadhilngazden dwolud

(1) FsesiaNsUT Ay AUgANI TN
(2) U 1aa7197uUnd LA UAaLNITYIININA IR
(3) widnunausinasyieIuasaasn e luungn sakinisar
Uselame g
(4) vouLvmn1iin9919IuYIgNTIUAENISAIVANM ST IAUNITYIIY
YOIUIGIN
(5) mrzsmihiAgatunssanuaiesionsogunsalnisiey sauvienld
91879 9 Aot sudesronnsieu
oaugananheUndnuiivedsuasgndmnasiuniedugnnisvinumui
wiedwauny gnirdansufiaslunisianedeasiualumala 9 Auuedn samh
97U HAIVALNIY V30RN 199 Liuksigninlalimaiudueeulnevinlideliawmiineu
gne1daiauiitu wieirneIds vievaurunslsimaluladarsaume
lugaiuiiln 9 Jansivudeidugnireivieluaaiudsznevianisuiesitnauees
UGN

* lased lesasana, “n.s.u.Auasesssuatulmiaduayumsieuwuudsaresulantudsiu 18
WLy, 66 Waneuedne-gninanadiaivheu Wnnew Juan Witawu” [eewlat] wnasiisn : https://www.thaigov.
go.th/news/contents/details/66494 [30 LUBYU 2566]

198



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

szirulainanmsudluiinfungruiasananviing nuneAuAse s NIuTed

ﬂszmﬂl‘wsJ:ﬁmi‘UaJcﬁ’ﬁtﬁmﬁ’uﬁw%mséfmmmiamiaﬁamﬁu@ﬂnmv‘i'mw,l,ﬁ’a 1R8N
fananaflansydrdglasuuadu 2 Usenis Fail

1. MsAuAsasgnItlunsviuuenanuUsEnauiants aundiyalAluanmsy 23/1
13IAUIN F53AADY kardsIAd lagliunednanargndnserannasiuligninainulunienis
MngnIansauiRnuuenaniulszneuiamviseusnd1inue gl TUvin
Mhurseninedevesgnine viieanadigndrvinudunisidnalulagasaumely
anuiila 9 1o Fansenassenirangdnadiugnineiiu enannadvillseasiden Wy ssey
na%‘%ué’uuazﬁu@mmwnaq JU 1IAINNUUNG 1Ia1WA WaENISYINNIUAINEaT N15an
VURAMINTIYEIgNIN MIMAUAIUANYBIUIEN Msenthiliigaiun1sinniaiedile

a ¢ ° Y 9w ' Ao & o oA ° = 0§ v
W3eaUnIalN1sYneY saiAnldanedne 9 19duduliewnannsviiey 39y
%4 d‘ o d‘ b4 Gl d‘ %3 [ & o 1 v = dl
andeilvhanundi viseninerde viieviukunisldmalulagasaumeluaniuiila 1
HanSuaregn1elin1sANATOIMINNYMINELTNTLAN o Wudeddugnieivinuluaniy

U5enauianIsusodunaIuYeIunga1992e

2. MsfuATEAVBMSIAvIANsARseReasUBNAWNaTY MuTITRRIRTINAE 23/1
msrenn Tnsngneimuslidleduganahauuninuiifinismnasiuuda gnineiians
Ufiesnsiinsio deansliiilumale o Auwnedne shmihau gaauauanu wiefmnseny
Guusignanalalianudusenlaevimiadelidwminey

untiyaiRvesngranednarudunsBufunisiuseaasdunsesdninisdnuin
Msfnse deasuennavhnuvessemalneg ﬂgwmUmmiummmimmmaﬂma lng
Sofuganainsiauuninufiuisdisesgnitmnasiu wieduganisviiauniud
ugamoumnendy gninadiavsiazdfiaslunisindedearsliitlumslafumeing
Wt {AuaANY v3eEnsIanu duwdgnanslalinnuguseulagyimidedeld
drmihnouuds Svavsiinvufaslumsinsedeansliiilunida q dudesvmnedednsns
davnnisinedeasueninaniian iasdunsindeiFesnismihnu viensdnse
vy lidannuedslusedvle warlidesdumsindedeasinugomndle felumeund
wazsdidnnsetind Fangumnedsnanldidosniuliignirsiessensunsindedoans
usnavhalunsaiigninslilnrBusendunidelineudamhudn

199



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

5.3 wizsvlgysiAnanulasniy 8137audiy wazaniwwInasulunis
197U W.A. 2554

nszs1vlgRnmNyasndis 91Touy wazanwiadenlunsvinemu w.e. 2554
fmunsualitonsnasmsmuan MU gua wazU3msiansiuanalasnds e1Tiounsi
wazanmanaexlunsihauliiignane viligninsdianudaeadelunisvinuaenanes
fuanrunsallutiagtuiiinniunelulad n3esile 1edesdng gunsal arsiadl unld
lunseuiunsndn MIneas e waru3nis dwansenusieyldussnulusuanudasnsy
9Tpuntly waranmindenlunsviniay wardeliindunseanmaihauauisunidu
yrwanw finns @eTin vieiinlsaduidesnanmsiay Tasnisiuinsnisaiy
Uaends endouly uwaranmwindeslunisien szanaugyidefiinandunse
Tun9viau Suusenaume N1sgaydenansuaznsgaLdendew”

WaNNSUNLNUANUALNLUDIATIN “ANUUaDANY BITIDUNIY WAYENTNWINADL
Tunsvnu’® wasfinsauesgiuaiudasadelusiusie 9 ffilulagiuasiiulai

Ly} wAa (%} a LY o/ o @
wsgswlyginuUasndy e1teudy wezanmuindeulun1svineu we. 2554 ezl
nsAuATEIALUABAfEAINATee WnIBdnsuazan nwIndexluNVInL Wl AuTeu

| a v a a v [~ LYY v a

waaadng wdee i 598 answefiounsie Wunisteruldneluaniulsenauianisway
91989INANBUENTOUTEANTDINY taedaansAuAsesliauUssnveing 9 lldnveae
guanelaganin lignilasuanuvasndy 91%ewdly wazanmungenlunisiny
Ao A vy & ° v v A Y Al % )
9 widlogninsduanianihouldudmuendaininlunsAuasesninudasndelunis
NIULAGNALAD

nsfnsedeansusnnaieandunsdiignirsvhauaniithuvderhausinu
sruumallaBansaumaing o lnggnindlailiegmeluanudszneuianisuaylafldawiil
Suwarsunselneanm fafu wsesdaRmuUasnie endheunsty wazanmwindey
Tunsviau we. 2554 3dlifinsleumnumngvesnsinuinnisindedeansusniaa
vhauwerlsifinsfuseuardunsesnsianansisdedoan susnawinnunelungrne
usiaziiulsinnsinsedoansusnnaihawiligninsldiunanszvudeaninuandenms

Z @A 99d, ANRSUNEINEIIUNGUUIENITANATIUIINY, (NFIVNUMIUAT: TRUTINNS, 2548),

9N 234-236.

33 o CY wa v S LY o v OL o o
uns 4 Wiui’]“UUiyigﬁlﬂ’J’llJUaE)ﬂﬂEJ DITIDUINY LATANTNLINGDULUNIININIUY WNTANTIY 2554

200



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

Ininendanu gninafesuszausunsesioTmenazdnle uazldiunanszyuiReatuani
wndeslunsihaudilifonmsha ufhebildnsussausunmeidiulddanulnes
wilussernngnineendldsunanssnuanmsindedomsueniavhausiuesadu
#h meneieu wazaunwewnsiosng o wazidlognirweniunsinsedemsuennaniey
uéh doufiedingninslinduiingnisiauiiuneiisiesdunsesmiutaends 013euly
wazanmwandenlunisvieu wisiluwenaniulsznaufanisiany inszilunsd
wgdedugenliignineihauuenaniulsznevianis uazilelutagtumaluladiiang
Sty nsvhaukuszuuwalulaBasaumaaziinnty shlunedreiossusadii
anmun1sainsieuneuenanuUsznouRanisnndy fdu n1sfvuaveuwaves
ngvneALUaensiy entieundly uazanmwindeulun1sviney JsmisAiladamsrineu
Tuguuuulmi 9 Amsldsueudunsessuanulasafoegwhiawazviniiendugning
fhaumeluaauuszneuianis

UBNAINNYUUIBAINENITIFULE LWIUHURNSIEUTIUNR GLP (Good Labour
Practices) wazam3gukssaulng TLS (Thai Labour Standards) lifin1ssusesuay
AuATRIENSMIFRvInNITARsedeansuenuahulungvsnewuiy

6. Ugymn1siusesiindnisinvianisindefisaisuaniianinauniungvang
sl

6.1 Ugyn1n193U5898N5N15AAVIANITAAMADEDAITUBNLIANINTUAY
NOUUIBUIINY

6.1.1 M35UTRENIMIARYIANTSARFRFRETUBNIAINIUANUNYINY
WunsalinunTddsaunun1sineuuenaa Ul sznaufan1susauandtinga LY U
wintunsaly

AounsuAluLisiAunse s vdyAAuATaMsY (UUN 8) w.A. 2566
<@

mMsngnIegnunednAasedemsuannanin Wunsdiignidbilifuanusuaseaneiy
avsnsdinuianishnsedeasuanianviniau gnazdindvsenududiud avsnsindeu

wazansaulaeniy ertewlowazanimiindenlunisviia lnegnindiavsugias
nsAndedeaTuanaNUlAluNNgINENSIUATILLINTTINOUINLIRNTT 23

201



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

wa ¥

LN sE 519U eJRANATOTNY WA, 2541 ﬁiﬁqﬂ%’ﬁqﬁwmui’wﬁﬂﬁLﬁuLLﬂmﬁﬁ"'ﬂmum
sufunddUavivisldiuduudedalue melivdnnssmuadilusnsviien wén 8 -
8 : 8 uwiadunainu 8 $alus naninkeu 8 Halus uaznandniagn 8 dalus dedy
NnuntygiRvesngrnedsnanaziiuliingninsazdedinahaumuiingmnedunsed
usanuimue Jannuneindignieihnuiuniudadlussieingniswhaudiam
audauiluaiAunazunednadesdnsaarsnainisiauliuignite faun

FimNAainIT 3654/2557%

nsuAludiuiuang 23/1 Fadun1ssuseanisyinauainivnu wse Work
From Home laguigdnanazgniteennnasiulignitainulunianisianeiigning
ansaufURnuuenanulsznaufianIsuseuendtinauvewedns Ty idhunssinn
91NN viseweIniugnIteannadvignirsihnulunsidinalulagasaume

N Y Y Yo o & o A A v a A et a a
Tuanuile 9 ld masnasiulidniiduntdsderieteyadiannsetinddelisvazideaniy
Anguanefivug WALIN15UT9ANSN1SHNUINNSARMBERaNTURNIANYINUIUITSAEY
99110 9109na1 ilnsUyelRResdnsnisdnuinnisindedoaisusninaiinenu dle
< ) wAa [ Ql' [~ = v Al
Wunsdya@dunesiludnvazniduenne waidunsUyaa i luisseaueenng
4" [~ Ly qu‘ 1 = Y d' ) ) d' ¥ =l d‘ v [ ¥ =l ¥

23/1 Faduuntysfannandgniniinuluyihiumseiinendevegndng viseandng
A o ' ] a P D & = v I a a
Avauiunsidvalulagarsaumaluaniuila o wirdu Jewlaniinin @ansnis
%} a oA o < a ady v 1 ¥ A o o a v A A w [
AnvIan1sinfedeasusniahuduavsnlviwignansiheuluiiduvsenvinendy
wsevhauunsldmalulagansauna uaglieinnsanvsnalunisuildiisdiungvaneg
Aand1 fie” neninsesvlyainuasossny wa. 2541 Felddsdvegludagdud
undgyaiiunssemsiimungandvaninnisalludagdu aumisudluiudslagdmuali
mEJ%’NLLazgjm’]’wmmﬁasmaqﬁuiﬁgﬂﬁwmmiaﬁwmiﬂﬁmaﬂamuﬂisﬂauﬁamw‘%a
wendinauresuedeld edunisduauaunm@iauaznisinnuregnituaziie
Usglewlunisuszneuianisveswedns ssmuldinnnveawanisudluiadungvune
fananbidnisnanfe@nsSnsAnvIANISRRAFRE1SUBNIAYINIULABENSL wektulU?

v
[

* Weuinl LATeNAN, ANBSUNENYUNIUIIIUNDNITUINISNTNEINTUYEE, Auiase 12

(NjawmavuAs: UAsTSY, 2563), M 202.
* nedllinis NsuaTERNILAYANATEMINIY, “U1RT1 23 “Daviheudn@”” looulatl] umasian -
https://legal.labour.go.th/attachments/article/528/57-3654.pdf [4 nInHIAU 2566]
* N33 U AANATENTNU (tfufil 8) w.a. 2566,” TwRTAIIUNY N7 140 poudl 40 n, Tuil

19 fluAw 2566, BN 56-59.

202



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

M3RuAsEIAVSIRsgNINsTviiuuenanuUsEne RIS eusnd i nuve ey
dfy lelignineiihauluviuenaniuuszneufsmsviseusndtinauvesuednalédl
dvBiuieaiugnitsiihauluanudseneuiamsvesuiedne dahlstagtungmne
Igsmunnahoudmsuanly 4 dnvae THu® suill nususss switlienaimun
naEufuLarAugavesmIIuay Fudunsuiueuld wasmehauaniithurde

NnoAY MUUNTYLRTDIWINTT 23 WazuIng) 23/1

6.1.2 N155U5098NSN15ANVIANISAARBHa5Uana119ullinag

L%

eiAnsunnmualnensalungdneliufifnunguang

mMauAludiumsy vy Rfunsounssny @IuTl 8) w.a. 2566 1A
23/1 lfinsUnygitaunimualnenstiuedlivifeungmine viensaluedsiase
doasuennavhanuiugning Tnegnindlildlieudusenliviousnmileaniignang
TanuBugeuld AiflesnszuiunsvesminunTIussumLNIng 139 (3) Judu
nsTUIUNSTIGNFuINaINgninsdeslUFesdentinnunsiaussnu elvndnaunsia
ussufiiddunedsuftinungmng TaemnuedsliufiRnuddmeminamu
prausanuiilwuulsiiAuaemiuum muums 146 Fslumnuidusdsiigndnsdnny
toefaylufowioniinnunsiaussnu Welindnnupnausanuiiddsiounsing ez
iesanmsnsgiidsnanenvdmansynuiunnudiniudseninanedretugning denasie
5819910 madeusunds madeuiudion Weinnsandinsduduastiostu Gl
wgdldufuRaungrane n1stiunadlnenieng19sdieliunednalanunsaIna e
ngminsuaztiunisfuasesgnitanielinguune laeiileidunnuianiseigisdes
A5 tudiuauFuian1ee Iy lagATIASARIUNENN M8 NA1IRRITABY
finsanlassairsmnuiuiansenagilag lewizog1sbadesiiaszitaanuivesnszvi
ANUEAUTENOUAIEL ™

11991 23/1 9390 4 WerT1vUyeiRALATRLTINY WrsAngY 2541

% ﬁ]n%ﬁ NIAUNSNE, NOVINBUTNU, (NFTUNNUNUAT: TaYayuu, 2566), i 118-119.

nNolifin1g NINATARNITUALANATEINIINY, “MIANTIUARIYINUNTEI 1T AANATETINT WA,
2541 nsdiwedraduiifyana” i 9 [eeulay] WiaTian ; https://legal.labour.go.th/attachments/article/25/
KMO001.pdf [7 n3ny1mu 2566]

© dinnuenenssun1sng e, “Uuiind1ineuenenIsinsnguanT S n1saduafionyunedna

39

aunszssiydfnnuuaends endreunds waranmwindoulunsvhau we. 25547 wiih 3 [eeulatl] undsdisn
. http://www.oic.go.th/FILEWEB/CABINFOCENTER3/DRAWER005/GENERAL/DATA0002/00002680.PDF [7
NINNIAU 2566]

203



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

uannlynsegudrddesiiansandeluinnisindedeatsusniian
vhauilegninssensunsiadedeansdinaudaziedndunsminusianamiols
maUnfuneinazdisunatiiudymsregnitdunanihnulnd® uiillegninseeniuns
Andedoansusnnavinuiiieitesiuanulumenisidrsasfunsduedidligning
vhauasnan Jaunedstisnnataduiymgnindd wedhsdsdesdnemaanailuns
vhanliugning mnefioindunsvihnuuentilusnsvhauund winsdimsiesiedeans
uennawhawitlsiRedesiunu weddelienslisunatsdulyudeiuuigninss®
wagliitednlunisvhauanng gnidslidnslasuamasanlunisinu

6.1.3 n1slinaudusanvasgninlagvindunisdelidwmidinau
M Y v v L a 14 a 4
nguangliladyaifnseazideavanislianutugaul]

WA 23/1 2590EN WHINTEITULRANATOMINIY WA, 2541 6TinTs
Avundosniuliunedrsanansafasedeansusnnaniauiugningdd mngninaldls
Anudugelnevmdsdeliarmihneuiniu wanislianudugeusinarndunislinag
Supanliamih FsoralunisirnuBuseamdauiunsvhdyydany lgymngnIng

(%
VY

Ligugeuwdy wedievndeniaglidanugninels dulu gndngendeduseulng
Usenwathananidedlile

L2 1%

nsnueIvIvennadligninlriaugugeunenaaInnIndyy131e

g

A 1

uéh AnuBusenvesgninsiiliewsdrsusnnaihnufegneldsunasesesiimiens
yosueisegrvandsdilld mmznmsianugontienudiiuduuulnddnunussdiy
e muliiloidolavenneindinatensdeusums wazanuesammiilumii
msen shligninsdsegmelddrunavesnnednsedrsmvaniaeslile Jadumsdeiugning
Turmsdou Fomnngninsfiasfionnasldfunanssnuifumstududion uasnsidousumia
Aduld viliusiuennanhauuneieiiiswnasesesiiviioningnindluguuuunisinse
doansmlnsdngt madiua iemadinnsetindsing q feiu muBuseuvesgninsdise
wdswennaniulniddiladunislienudusenlavadinsloegaunasusiiunis
anudugeulagUseny

“ 33051 ATeIVN, NYUNIBUIIU, TUHATIN 6 (NFIVNUMIUAT: Tayayan, 2562), M 179-180.

“ 3y 1Bedsnnng. 31uateAulyvIvesuede. IneinusUsygrumdadn Auslfmans

UM INYNYFITUANERS, 2523 ; Ui 36-38.

204



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

a 1'%

6.1.4 nguuigliansgndnelunisuiasurednle wadlaildvyaane

u
v a

PFaaniunuigdtsenaiinnudndudssfindadaaisuaniianiineiu

WM 23/1 353A8H WANTET U RANATEMIINU WA 2541 TyalR

a 1

TansgnInantuniiansugiasn1sfinmadea1susnatineIuaInuIedng wntau

Y
vas ¥ Y A

AAIUANATY YIBRMTINY welilevaRnspuniunulga1se1adinuIndudesfnge

a U v Y

a |

#ENTUINVIANINGIU WU NSUUNADIPAMADEDENTINUNUTENANTNIANVINIIUNLANANGAY

g a

= N a av aa o & A °
MiaﬂimLﬂ@LW@@@’JEHWNV’YQ’]@JQ’]Lﬂu@aqm@@@a@aqiu@ﬂL’Jaqmqqqu

v vacft vV 1%

ﬂiﬂjﬂgwmauaﬁymmsuaaﬂnuﬁqﬂ%’ﬁqimﬁmmﬁuaau‘[ﬂaﬁwwﬁfﬂ?ﬁaﬁma
wihneuwd) weiazansafnsedeasueniaitnuld ngmnensnefng
LilstydRfeneazdennislanudusenssritaunedeiugning Ssfinrandululéd
wpheazlignindinnuduseslunnnsdl sufensdlnuiidesindedeanstiuyssmead
finanhauiuendniy vionsdifinunanideniemdndudesinsedeaisusninan
vhauAduld uiluunsdfiiduldiunedrseslildlignindsimuduseliamindy
wilsdoriou Fuilesinnudnduendsfesindedoasusniiaiviau uedisayltianss
Ansedeansusnnanihauls esngninadiavsufiasmsindedoasuennaiyinnu
pudvEitlunguane fafu ngmneesivunse axdealidnauietesniulunsly
wgdvannsofindedeasuennaniauld vdetemnuiignituaruidisenannasiy
Tunslauusey sufsnsliaudusesfnsdiicusnduedsbafesinrodoas

UBNNAWINUAIEY tanaUselevivaiaueduargndne

6.1.5 nguunglilaveysiligndnedidausiulunisdnvinisdenislinau
Burauliaaamii

mMsdavhmisdemnuBugeniieiumsandedoasusnnahauliamih
Huilsdovesgning anlunsdifigninsdesaazansennududius avdnisiindou o
Tneginansodasedearsusnani sudutesniuvesnsasidadsanudu
dauih Ansnisindeu Jsnnsaazdndiananazilinisindedemsueniianiause
andrlaiifuennafin dedu mannaseniiudesiinannieninanaeuniiuiasaoms
denneinaagihegning ldmsiisansnasesesiivionitvesheuesiafisshoe
vidoiinanmsdsfusengrnesuihlinedisiesufiRnuedimanaedals donnas
fiinanitahewsiauargninasinlifandidenslfauBuseuifinnudunans

205



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

Lioudeslumulasumile aeuausonURBINI TV BENABINTNIIANROY ey
natunsIuegmIaY

6.1.6 Wizs1vUyAAUUaRAdY 9130wy wazanwwIndaulunIg
e wa. 2554 LidfinsnantienisiusesuasAunsasgninaunegafun1siavinnis
AnsafiaansuanIaNinMUIINUIEIUsaEgln

‘uaﬂmﬂmsLLﬁléuLﬁ:uLamwwswﬂ’agﬁﬁﬁﬁumaquﬁqmu (atudl 8) w.e. 2566
Fifinnssusesdnsnmsiauiansindedeasusnnairiaund wizswdydRrulaende
91Teunsly wazanmadeslunsiniey wa. 2554 sausuuufoinistiussnuds
GLP (Good Labour Practices) wagannsgiuusanulve TLS (Thai Labour Standards) 13l
mﬁﬂdnﬁami%’maqLLazﬁumanﬂ%’NLﬁ'mﬁ’umiﬁmmmiaﬂmﬁamﬁuaﬂnm‘v‘mm
NUBINUsI0E]A

6.2 NAYBINITSUTIIANTNITANVIANISAARDHIAISUINLIAIVINGIUAY
NYUUIYUTINY

a a a ) 1 Y o
6.2.1 NMFaZLUAANTANNLUUAIUNIUDNLIATNINU

avdanududiusivegnirsfimsezldumnuduasesainnisinsedeans
uennavhawesene uavsaududusiussivaudududaieatuides
uazsIne FeazAunsesnndududalumslidin Auasesnmenimuesireniglailignld
TWlumedifin gnansmstiaandudinuilunislidin s1anevesgninauenanianuy
limsazdeshnusdisdeiiles msldfumsintousgravsnzay elilsisenegnazida
arandududalunisindeu uenaint anududiusfigndnsasldsuassuluiemiy
Judwdilunisegrsennede gninaseedidnslurnulueguaziinerdelngysiaain
MsunInusInuIedne wedsisifavsddligninsiesmeuaussdenisvinaulaeiud
Tusaugiiinendoegfitunieanuiilauennawiey sussueishifansisdeny
gnisweinedegiithuvdeanuilauennawhau Wewnidunisazidiaenanas
dushluanuiidiuivesgning wargnansmsléumnuduasesedramnzanluanmdy
dwilumsinsedoas Jsgnindliddiosannsafinsodoasldnasnnan aasliau
Uaensdvuazanududiusdilunsindedeasnsdidnnsednd doyaiiunedrsuazgniie
domnfuuennavhoy limsteiudumisvemsussiiunaay limsiesnaneuns

206



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

WedmilAdeusena1migndlivinunaiived e ury Wewniunuiiniu
wennayheuddlildenlunawinsund

6.2.2 N15aSLIAANSNISNNKHIUUBNLIAININIU

msimuadaluanisyhanldngn 8 : 8 : 8% udadunawinu 8 $alus
o 8 Falus uaznanduiadn 8 Falus dadu venwdedalusmsvinudnan gnins
msanslunmsinseussaduilnglignunsnussannuieing lidasdumanssiems
dou waghinasdunAtisszesnamilvideszosnaemuiufny msfignined viosaay
avBnsiinseuiiovhauliunsdisluiungaviendadnsmueiidhifesdiommeuuny
uignineftgedn inszmsfindedearsusnnaninuenalildmehaudunamiens
vhandluiungn shliigninsdeshanlaglsiléfurneuunu msiasedeasusnnaniny
youneradunstafumsdoniviliignirsedonhnuuennawievhanluiungneeg
vanideslalls inlignirsdoadenanindeulifunsienlaglsidiile

6.2.3 N1sazinansAuUasnny 8137auNNY tazaninwnasulunig
¥IN9UURIgnINevineIuuenaingu

msfesedeasuennaviudunafiuUiinasuiinntulvitugndalag
nsligrunavesuneing vilvgninsionihauuenavhnuegnaanidesllls Fauii
Uhinanuiinnuagliviligniadedinldlusserdu udlussozenigninsenarianis
finslauiifivawe ilvigninainaniizanueion wilosdn waznsiute derafauntin
msAnsiedemsusnnahnulussnvmilsesanmnadoslumsay suldud anm
ndoumedninedeny Jaduanmnadeniinasennziieafuisinelunisiay
Fsnsindedeansuonnavhnuveswneiradunsdiiueidldinineiitewnamie
Tumstiafugninsmedesliinnuegaanidedalls Taglimddsanmunndonanuduey
 vartuesgni viadunsueumnsnilignitannifuly insigdunsuounne
nuuenhavhowuni sudsndsenumiamiesuaranudemievesgning dmanseny
soanmuandoulunsvinuilivenzan iliduiusamsgninsunedisiugniiada
anudaudatu WuanmgyhliRaarunadumedola deadesomsyiinu uazenatinung
nsaneenvagnindluiign

© wedinn LATENAY, ADBUIENYNUNBUITNIULNDNITUSIISNINEINTHYRE, 1N 202,

207



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

7. UoLAUDMUY

nUsziiudaninissuseddnsnisdnaianisindedealsusniialyinauaiy
NYVNNBLINIU Fsauasinmaudluisiuundydfveang mneiiiouseuasAuATosans
nsiavIANIsAnsiedeasuenavinuvesgnilungninewssuressemelng

7.1 N132BNNYNTENTNNMUANINTFIUAUNTEI1IUYAAIUUARANY
IS o/ 1'% o
21379undly wazan nwIndaNluN1TINeIU W.A. 2554

WiaNasuNguEneLssunaInsaLA AL UENSNsFnuIAnsAnse

doansuenanyiauld LHuIauAIsIEoNN15eDNNYNTENTHAMUALINTFIUAINNTZIY

)3

Ly

Unyaiinnudaensde entieudy wagan1muinaeulun1svinienu w.e. 2554 1Haanwnua
fasalUll
Uszn1siIn N135UT0aNENIsAnvIanITAnRedRaITUaNaYNIUlunIZI 1Y

13

o

waRnuUaende 9130wl waran nwandenlun1siey w.a. 2554 azdunisuily
Uymnsdinguunenuung 23/1 wiimseswdyaRaunseussu wa. 2541 Wunis
thuldaduiumsyhauuendaulszneuianissousndiniuresunedtasiitu
LﬁmmﬂL‘i’.‘lumiaaﬂﬂgﬂwmaqﬁmummmg’mmuwwmﬁuﬁfgajammﬂaamﬁa 9177
auntle wavanmwaindeulunisviien w.e. 2554 Faflanuduenneauenssnannnisynay
UenamUUsENeURINITEeUENE TN UYEINEEN TITInALMIIE TR INEn T
wndenlunisvirnuaiisafiaumnglufsaninmadeulunisvingiuaininingmnig
dapn Suldun duiusnmszrinsfuioinu Hlusmsinu dmeuuny Feaumne
sufsmsdavianisinsdedeasuenianiinu ilvinguneieafuansnsdauinnis
Aasedoansuaniavhauansa Ty Rlunsesedygfinnulasnds e1dewsie way
annngenlun1sineu we. 2554 19 wagAnimsy Uy RANATTNNU WA, 2541
Lﬁawmw&zsflﬁuﬂ’@zﬁaﬁmmmLL,iwu W.A. 2541 ﬁLﬁmmsuail,ﬁaﬁmummmgm%uﬁw
Aenfunsldussnuily winsesudydRrnulasnsdy erfieundy wazannwindon
Tumsvieu we. 2554 Wunsdimsimuanesgiuieiuauuasnds 0ol uas

i

anmwndenlunisviaulaeanity Jadlednguunefmuauinsgiunduniseniziad

Y]

aunsUyalisednsnisanvinnsinredeasusnnavihnulilungmneane fe

A7)

nseUnaRnILUanniy 817Uty wardn 1mwInaeulun1sYinaIu w.A. 2554

AL

208



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

Usennsfiaes daymnssusesdnsnisiinunnisinsedeaisuenanvhenlifing
TygiRtaunfvusinensdiunedrshiufiiaungune Weinnsanunadvunsili s
AUNINTT 23/1 NTEIUYLARLATOWIINU WA 2541 AINNYUUIEUINTT 139 (3)
N3E VU RALATENTINU WA, 2541 AeafusnaveminnuasIasy Siftoaud
unaslyemsuuliiiuaemiluumaaumng 146 Wn150anNnQNIENTNMIALNATIIY
punTEIrlLRnNUany 91%0UN wazan nInaaulun1TINIU W.A. 2554 Un
adlnwmnannns 53 wedagladduvdolifiRmunasgiuiidmuslungnsensisiioan
1A 8 Fassydlnwanlaiiuniled vieusuliiuduauum viiessiausy vhls
unUgyalAnunsgsvdyganiuvaoniy 918wty wazan wlandenlun1sineu
W.A. 2554 :ﬁwaﬂwwﬁwﬁfﬂﬂdﬂwwswﬁﬁgzﬁﬁﬁmmaqmeu w.A. 2541 titeudunstiuds

wazlostunisnsgyimesunedenelangmung

Uszmsiiany Jgmnnslvianudugeuvesgnindlaevindunddeliaaminey
nguinelulaUygAteseazideaveinishiniudueaull n1seenngnsznsaenIvum
1I95gIUNNTE I UygAnuUaends 8180wy wazanmwangdenlun1svingu
w.a. 2554 gzvlianunsavygRneazdeaisiuulouedninisdauianisindedoans
wenaviay Swdssasdeaieitunisiinnuueenlunisindedoasueniaan
Mauvegninela wazvilianunsadsduldaninisdnuanisindedeasusnnanie
fuwneianauliinneiinegignitiauviegninagiauluaaiuile Ssnsdlniu
NI 23/1 WU YRANATOTIY WA, 2541 ﬁmﬂs&’fﬁ’qﬁuﬁ’ugﬂﬁwﬁﬁ'muuaﬂ
gouUszneuismavieuendinnuvesne iy v’iﬂﬁqﬂﬁ’]”mﬁﬁwmuﬁluamuﬂizﬂau
mslilldsuanuduasenieriuaninisdauinnisiadedeasueninainiey uaziie
finsanngneduaseausauaziiulsimaudludiudalungrunedanaazdeudly
Tuizﬁuwwiwﬁ’@ﬂaﬁﬁmgmuﬂﬁLLf"flsuLﬁuLﬁmﬁéwi’hLLagequﬂﬂjwmiaaﬂﬂgmgmaq
sadliannsaldseazsenldnsuiu vemnasTagilvasuiuardedinsudludi
Gullsifinseenngnssnmssyneude vhlituneulunistyaRngmnglunsys iy
AUATBIRTINU W.A. 2541 Wfowhansuney fio msudlodfinfiunses sy wavnns
Javingnsznsanfsiuansnisdavinnisinsedoasueniaaninny yilsmaent
Lz aumin1seenngnsEnINInUANINSFIUA NN I YaRANUARASY 917
ol wazanmwandelumsve w.e. 2554 Filieuneudieon

209



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

wonani Wzl gRmMINUaniY 913Uty tazdan wndoulunINeMU
e, 2550 uwhglianmsadedulitumienusanslénune s 3 155eni wianuses
3 155Aaes YayaRlvisnun1sdiunans s1wnsdiuginig s1nsEILedy warAanisau
auidmuslungnsens Saliilasglunisuimswaznisianisiuanaasade
9@reunsly uazganmwindeslunisviaulumineuresaulisninuasgiuay
Uaende 91%10UNL wazgan nwndoulunsinanuaunszsdyganulasndy 9177
audly wazan mkIaaNluN1sINaIL WA, 2554 AN SABIIA NN
fuaulaendy e1teunily uazganmuadeslunisvieuliininidivuelung
NIENTNMNUALINTFIUNUNTEIWUYEIRANUUADATE 91T0usly wazanImwIngey
Tun1599U WA, 2554 wansesUyRAuATEINY WA, 2541 InsdygiRentiu
nwuswnsi Mbinsldnszuaunsmunsesutygfniulasndy o1oude
wazan MWINaexluNITinu wa. 2554 IanumuizanwazasauAguandnenaulii
i ugnidnsvessgriotonu

Usemsfid daymnguaneliansgninslunsufiasunedels uelsllddagada
Fosnifuiursivendanudndudesinsedearsuennaniniy nseenngniens
MruaLRsgIuILNsyswldRnuUasnds 01Tewds wavannndedlunsinnu
WA, 2550 wanNInTryTIsaduauasdvnisdiavianisindedeasusniaaniauld
ogansuiu yhlfausaszyfedesntiuiuneiteradrudniudesdaredearsuen
nawhauld waengnsgnyiannsoudluiudildihsninsudlufufumsessdydh
aufind1adnediu Samnluswesnulssdudgnindulunisvundudesndiuls
i ngrneavansaudlieinmnuasiuiuanunmsaiiinduls

Usgnsivh Jgymngranelalldtyamligniraddmunlunsdavimilsdonisls
Audureuliamt N13eenNNIENTHAMUANATTIUANNSEYU A AnLUReAsY
91%udy wazanmwindeulun1svingu w.e. 2554 azidunsivuauinsguliiiu
wehaazgnindlunsiaviulsneifetuansnsiauamsiasedessuonnaniiny
vilvimsdaviulonneseianedrstugninadldusmssninsiunglfnasgiuiidinue
ANUNYUUY uenanil wizsrlggRnulasnsis 913Uty Lazanmmadenlunis
¥ia1u w.a. 2554 Hnszuaunslisziiu AneusuuazasivaeuanuUasnisegiaue 39
wihlinsdinnansinsedoasusnnanienldiunmsussiiiuiaznsiaaeusgiae 39
vilvignisldsunsduaseduBesisnanneldaaumsaifiduilagtu

210



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

Usemsivn definnsuniusuiisufiunguinesisssmaianusnagiuldi
Avnsdinansfnsefoasuennanhaudisnuiedesiungrneanuasnds 0177
Uty wazannwinaenlun1svinuw W nsaludninug Code of Practice on the Right
to Disconnect asasnsnusglosuaus finsimualinedadvhilunsianiswagnis
aufunsifgatunsiauludnuueidunisdestungnssuilivangaunamse s
UryaiAnulasnsiy 91%9unily tazaTannislunisvinanu w.a. 2548 (The Safety, Health
and Welfare at Work Act 2005) 174151 8 (2) (b)

Usznisiiiin wlnsgrumunses1vdyaginulasnds 910Uy was
anmundeslunisyiienu wa. 2554 fifeglutagduazidunisiivunuinsgiu
auvaendefiidunslideiuneluanuusenauianiswaglunawhou Fannshnde
doasuennaniudunsiaedeasilenahiulnidugrands day Jalslogly
FrsfinsysudygRinnulaendy endaeunty waranmwindenlunsinay we. 2554
azUeRuldna LL@'%Lﬁulﬁ’jwmiama?iamiuaﬂnmﬁwmﬁLﬁmsﬁaqﬁwuv‘iﬂﬁqﬂﬁwﬁm
Wauegavanidellle ﬁﬂiﬁ@ﬂ%ﬂﬂﬂﬁuLSEJJ’]gjL’Ja’I“EJ’e]QmiVTN’mﬁﬂﬂ% agnelAonug
UIAUURT1U09U18979 Imaﬁadﬂqﬂﬁ’]’wﬁﬁmumﬂnm?quaﬁwaé\’aﬂf\iwméamaﬂuﬂﬁ
vhamuugning fedu dedunaihnugnindimsldfunnudunsosmmsssatydh
Anulaandy 910Uy wavanmiinaeulun1vingu w.e. 2554

AU ANUERAFINAITIIAUTITTRIENBLUElUNNTERNNYNTENTINIUA

Y

WnsgIumunsE vl gRnnulasadiy o1deundy wazanimwinseulunisvitanu

L)

o w [

.7, 2554 IpediflonnnaAsa

o

Usznsusn “Bvisn1sdnuinnsinsedeasuaniatyinieiu” wneainuii avsves
gnisivdnnsinsiodoansmedidnnsedndiiedostunu liiasdunsindema
Insfni nsiadenadiuansemaeUndiadusng q lnsandnalidessulnyainnisujias
M3vhuuennaheulnd warliinadens3199u nsdeuriunus wasn1sidouiy
LABUVBIININ

Usgmsfiaes uiednsdesdnlitulouiefuaednualdnusdmiugnirmnay
Aeafuavsnsianianisinsiedeasusnnawinnu lngdoaasadennasivannimuseny
vidonnaafugning iRenfutilusmsiey uazivueiSufiRaudrsnisdauamsinse
doansusnnaihau lasgninslidwesiulnvanmsufasnisinnuuennavhauuni

211



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

wazgnInilansivisundawisesniannisiinnudugeuiediudnsnisinuianisinse
doansusnuainnuld leglifinasenisdnenuy Msdousiunie wasnsdeuRuiiou
YBIGNIN

Usznsiiany nsdhdumnanide vsesuidesfinnedeaisiiudssinaniiog
auiuaneneiy WediugniNeIInnaseniILEVENIsAnYIANTSAnsedoasUBNIM
o Yy 1 ado &
haulawinnindu

UsEMINa MvuaninfveIuewUazaniIng Wy wedadaligninediyiwan
Wineau Junen Inlvllanunyinnunlasnds 3u89N15MUNIN MTUTTEINANUES AL
Aulaendiy wargndndlrianusiuiiefumensdunisaiiunisuarduaSudnsnisinue
NsAnFedeaTUANLIAYINAY

Usznsivh ulsuneifenduavsmsdaviansinsedeasuennanie weing
msdnlildumszrisunsiisiugninuasvideavnmussosSesunuvesgnanedy
q sueuvnzanfiewaulseReiuanEnsiaransinsedeasuenanyiey
i flaflannudesnsianizvesuisinuazgnine Tnsulouieiieaiuavsnsdauinnis
Ansledeansueniavhaumsiidon Wy alfuayudvsnsdaranishasedearsusnian
v szymsineameuLuiidanunsdlueuiunielivenunisindedearsuonim
v szynsdleniuiidumnanide vidssudidesdnredeastulszmediinaniny
Aumnseiy idanusududesindegninauennaniauund

uenanil wedadeadmlsuaienfuinimsdananisiaedoasuenian
yhamdlsigninmnaunsumeluanduutuwidariulsvieaseiu viemeluauauiy
Fuudiuiiinadsundanioue sisdnienenssuniniefuansnisdaunns
Aasedeansuennayiay ey AruguansuFtRlmdulumuulovis Tasansy
nssunnsazdesszneumedieweituazihogninuduedsiios ilefinnsmsvaoy
Usgansnnvesulouaulsgdmny

212



NIANINYNUNEY PAINTAUNINGIRE Ui 42 atun 3 : ngAINe 2567

7.2 mMsdaiuuauianisldussaunaneafivansnisinvianisinase
FA9a15UaNIAIMNIUIABLRNIE LAZNISATNUATDNIUUANYINUENSNITANYIANIS

aﬂma?{ams‘uannaw‘hmumummgmuswmlm

dlenszsvdydfanulasads endheudy wazanmundeulunisiiau
w.Ai. 2554 finseenngnIgvsaimusnasILAsiuMIARTIINSAaredeansusnIa
YU WAL ... ud uUFURnslussuiia GLP (Good Labour Practices) Fsdnvhity
aeldngmineusanuanmsinsdaiuundoansldusanuifiiesdunisdauinans
Ansldeansusnnawinuresgnindlasiams fdu Sddotaueuurlumsliinedoii
wUFTRNsussuiRdmiumsAndedeasuennavhaudiugning (Good Labour
Practices Guidelines for Right to Disconnect of Employees Outside Working Hours) 1ng
domussuunuftinsliusanuiiddindnagiasananidemuesnsesnngnsznag
ﬁmummm@;mLﬁaaf‘ﬁ’ums@f@mﬁmiﬁmaﬁamiuaﬂnmﬁwmmalél’wwswﬁ’zuuﬁjamm
Uaensy e171eusl uavaniwiandeslunisvinam we. 2554 1udidny ielviuunufon
mslussnuipdamaenadesiungrneussnukazannsoliiugninddmnuszsinmedng
winfleudu usssadununyfiRlrune s fiRnalfgndomungmne

uanINMsIavhuUiRnsiussouiifdmiunisisdedeansuennaniauiu
andaudy 1nsgunsalng TLS (Thai Labour Standards) auadsiinisfviuaderimue
Renduansmsdavanisindedeansusnnavieu lagenafvuaduderivuemiidy
wpsgruusslveitnmsudludisdsln vidosvuaidudomuenidunasgiuusan
Inpatulmidedinsuiuasunugealis dadomvesnismmuaiudedmuandsly
wmsguusIulnefnanasinnsananidemveinisesnngnisnsafnununsgIy
Aenfunissinuianisinsedearsuennawhnuneldnsesedydinnulasnde 013
ounsly uavanwiadeslunmsvinen nea. 2550 Wuddywuiu iielfnasgiuussany
Ineflmnuaenndesiungmneussny wazaonadestuiuufoanisiiusanuia

213






A Critical and Comparative Analysis of the Legal Framework of
Special Economic Zones (SEZs) of Pakistan with
the Legal Framework of the Special Economic Zones in Malaysia

and Thailand - Proposing a Sustainable Legislative Framework for

Effective Solutions’

N33R IR TalLaIUSHUTIBUNTOUN VN8 YDAUA
\WASEFNaNLAY (SEZs) YaaUMNanIuiunsaunguangvadunLAsEgng
wewlunna@ouasine - nsiaueansaunguuneidduitanisud

Jayvifiuszansaw

Rabia Akram

suUe 9nsIy

LL.M Candidate in Business Laws (International Program)

Faculty of Law, Chulalongkorn University, Phayathai Road, Pathumwan, Bangkok 10330
Tavlunangnsifmansumdadin a1vnguunegsna aAnwdingy
AzliRfans PaensaluvnIneds auuuwgy v wredslul waunuiu ngawmne 10330
Corresponding author E-mail: 6484004434@student.chula.ac.th
(Received: April 12, 2023; Revised: July 14, 2023, Accepted: July 20, 2023)

Abstract

The study aims to analyze the laws related to Special Economic Zones
(SEZs) in Pakistan in order to identify and address gaps, as well as to suggest

improvement to the system. It proposes amendments to the legal framework and

* This research article is a part and compiles from Thesis “A Critical and Comparative Analysis of
the Legal Framework of Special Economic Zones (SEZs) of Pakistan with the Legal Framework of the Special
Economic Zones in Malaysia and Thailand - Proposing a Sustainable Legislative Framework for Effective

Solutions” LL.M in Business Laws (International Program), Faculty of Law, Chulalongkorn University.

215



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

policy reforms to achieve both dynamic and static gains from SEZs. The study offers
recommendations inspired by the incentives provided by the successful SEZ programs
in Malaysia and Thailand Around the world, the SEZs have been game changers in
terms of economic boosts. However, despite its sufficient natural resources and
significant geographical position, Pakistan still encounters challenges in establishing
a lucrative SEZs design. It still requires reforms in the legal framework of SEZs in
order to establish successful SEZs in Pakistan. In addition, one of the major issues
with the laws of SEZs laws in Pakistan is their inconsistency with other existing laws.
Pakistan enacted the SEZ Act 2012 and SEZs (Amendment 2016) Act to foster an
environment conducive to investment. Nonetheless, the Act contains various legal
gaps. By comparing the SEZ models of Malaysia and Thailand, which have prosperous
SEZs, this study identifies crucial amendments required in Pakistan’s legal framework
to ensure efficient outcomes. The findings of this research paper contribute to a
better understanding of the legal framework of SEZs in Pakistan and provide practical
recommendations for legal and policy reforms by drawing comparisons with the
SEZs of Thailand and Malaysia, which Pakistan can adopt to enhance its SEZ legal

framework.

Keywords : Special Economic Zones, Small Medium Enterprises, Joint Ventures,

Export Lead Industrialization, Developing Economies, Industrial Clusters
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1. Introduction

The growth of SEZs particularly in developing countries, is one of the major
features of contemporary globalization. SEZs have emerged as a mechanism to
promote exports and facilitate foreign exchange earnings, additional investments,
technology transfers, and employment generation, thereby stimulating economic
growth.

Pakistan is located at the crossroads between the Middle East, South Asia
and Central Asia. Pakistan’s strategic geographic location confers a number of economic
advantages. The country has the potential to connect oil and gas-rich Middle East
and Central Asia to China, the engine of global economic growth. Moreover, Pakistan
is rich in natural resources. In terms of fossil fuels, aside from oil and gas, which

fulfill a significant proportion of Pakistan’s domestic demand, Pakistan is home to
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one of the largest coal deposits in the world. Furthermore, Pakistan also has
considerable deposits of copper, gold, marble, limestone, salt and various other
minerals. In terms of agriculture, Pakistan is home to the world’s largest irrigation
system, and is the fifth-largest producer of cotton,’ fifth-largest producer of sugar
cane and milk, and tenth-largest producer of rice. However, Pakistan despite having
sufficient natural resources and being positioned at great geographical significance
still encounters challenges to accomplish a lucrative SEZs design and attract foreign
direct investment in the country.” It still requires reforms in the legal framework of

SEZs in order to establish prosperous SEZs in Pakistan.

To create a favorable investment climate, Pakistan enacted its first SEZ law
in 2012 Special Economic Zones Act 2012. After three years of SEZ Act 2012,
Pakistan and China, in 2015, established the China-Pakistan Economic Corridor (CPEC)
with SEZs as its foundation, encouraging other Asian sub-regions to actively
participate in regional economic growth. The CPEC, a flagship project of China’s
‘Belt and Road Initiative’ (BRI), aims to geographically connect and link 152 countries,
predominantly relying on Chinese investments to develop infrastructure. The corridor
will connect Kashgar in China to Gwadar in Pakistan, encompassing investments in

energy and infrastructure, including the development of nine SEZs.

However, Pakistan after enacting its first SEZ law in 2012 SEZ Act 2012 real-
ized that the Act needs amendments in order to attract more foreign investment
and have a prosperous SEZ design. The Board of Investment in 2016 proposed
amendments to the SEZ Act 2012 and introduced the SEZs (Amendment) Act 2016.
However, there are certain deficiencies within the SEZs laws that have the potential
to result in significant economic setbacks. It is crucial for the government to address
these deficiencies and implement necessary reforms to ensure the success and

effectiveness of the SEZs in Pakistan’s economic development endeavors.

' Urooj Aijaz, Hassan Daud Butt, Sofia Bano, Anum Hayat, Muhammad Bilal Raees and Marium
Mazhar, “Dynamics Of SEZs A Comparative Analysis Of Incentive Packages For Special Economic Zones Of
Pakistan, Bangladesh & Vietnam”, in Journal of Positive School Psychology, 6, 11 (2022), p.1247.

* Ibid., p. 1248.
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It is evident that the existence of legal gaps and deficiencies poses the biggest
barrier to achieving the desired outcomes of the SEZ design. These gaps hinder the
effectiveness and efficiency of SEZs in attracting investments, promoting economic
growth, and creating a favorable business environment. By amending the laws
governing SEZs, Pakistan can effectively achieve its objectives and unlock the potential

of these zones.

2. Research Methodology

The research will primarily be based on the examination of relevant
legislation and SEZ various incentives provided by Malaysia and Thailand to gain
FDI. This paper will be based on exploratory and explanatory approaches. The
descriptive approach highlights the policy and legal framework of Malaysia and
Thailand, the primary resource will be the legislation. The second resource will be
books, articles, research papers, and online material. The critical analysis will
highlight the best SEZs practices in Malaysia and Thailand. The paper will highlight
the inconsistency in Pakistan legislation and demonstrate the existing legal and
policy issues in Pakistan and offer recommendations to strengthen the SEZs in

Pakistan.

3. Scope of the Research

This study will provide insights into the legal gaps within Pakistan’s SEZ
legislation by comparing it with the successful SEZ models of Malaysia and Thailand.
By analysing legal framework, fiscal and regulatory incentives provided by Malaysia
and Thailand, the study intends to offer recommendations for bridging the legal
lacunae and developing a more effective SEZ legal framework in Pakistan. The findings
of this research can contribute to legal reforms for promoting the success of SEZs

in Pakistan’s economy.
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4. Contributions of the Research

The paper will provide a better understanding of the gaps and their drawbacks
in the existing legislation of Pakistan. In addition, the paper will also propose legal
reforms and recommendations in Pakistan SEZs in the light of strategies set by

Malaysia and Thailand under the pretext of their flourishing SEZ design.

5. Literature Review

The Special Economic Zones in Pakistan can play an essential role in mac-
roeconomic growth. Nevertheless, the Pakistan government has to amend its existing
laws as well as existing policies, in order to achieve prosperous and effective outcome.
Moreover, as said by Muhammad Mansoor Ali and Dr. Farida Faisal the sovernment
must realize the role of the private sector as well as public sector in order to
enhance competition and receive progressive results. The most excellent approach
to examine the operational reform and fiscal performance of the developing country
is by comparing it with other developing country which has made progressive reform
that lead towards the development and such approach shall also lead to a roadmap

for augmenting economic relations.

Additionally, the lucrative Special Economic Zones (SEZs) can be accomplished
with advantageous access to resources, sites/locations, excellent planning and
framework. Sari Wahyuni, Esther Sri Astuti, and Karina Miaprajani Utari demonstrated
this perspective in their paper whilst comparing SEZs position in Indonesia with

its neighboring Asian countries: China, Thailand and Malaysia.

Le Roux, Nadea, and Anculien Schoeman are of the opinion different countries
possess different approaches towards their own governance, ownership power and
funding differ slightly in yet they own the successful SEZ: For instance, Indonesia
has the Presidency as the supreme authority catering with private sector which
is dealing with the funding of SEZ whereas, the SEZ in Malaysia are dealt by
the governmental bodies. Yet, some countries despite being on the best locations,

fail to make economic growth in this regard due to a lack of legal framework. Hence,
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legal structure, practicality in the business, infrastructure and efficient policy must

be effectively designed in order to generate lucrative SEZ design.

In Aggarwal’s Opinion, few countries from zone operations made the
dynamic and static gains, however, many fails to achieve the productive outcome,
in such regard the experience of India (developing country) is the most suitable.
In order to have progressive SEZs India has curtailed infrastructural deficiencies and
procedural complexities which led toward promotion of SEZs and made progressive

outcomes.

6. What are Special Economic Zones?

The growth of Special Economic Zones worldwide particularly in developing
countries, is one of the major features of contemporary globalization.” However,
the use of Special Economic Zones (SEZs) as a generic term is very recent, clearly
coinciding with the publication of UNCTAD’s World Investment Report 2019 (WIR
2019), which defines them as:*

The Special Economic Zones are

“The spatially delimited areas within an economy that function with admin-
istrative, regulatory, and often fiscal regimes those are different (typically more

liberal) from those of the domestic economy.””

The basic concept of SEZs includes several specific characteristics: (a) it is
a geographically delimited area, usually physically secured: (b) it has a single
management or administration: (c) it offers benefits for investors physically within
the zone: and (d) it has a separate customs area (duty free benefits) and streamlined

procedures.® In addition, a SEZ normally operates under more liberal economic

> UNCTAD, World Investment Report 2019: Special Economic Zones: Chapter IV Special
Economic Zones, (New York: United Nations Conference on Trade and Development, 2019), p.133.

* lbid.

® Ibid., p. 134.

® Thomas Farole, Special Economic Zones in Africa: Comparing Performance and Learning
from Global Experiences, (Washington DC: World Bank, 2011), p.44.
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laws than those typically prevailing in the country.” In general, the SEZs confer two
main types of benefits, which in part explain their popularity: “static” economic
benefits such as employment generation, export growth, government revenues, and
foreign exchange earnings: and the more “dynamic” economic benefits such as
skills upgrading, technology transfer and innovation, economic diversification,

productivity enhancement of local firms.®

Before the World Investment Report 2019 was published, it was more
common to use the term “free zones” and “export processing zones” for Special
Economic Zones.” The reason for this “terminological anarchy” is threefold. First,
a lack of knowledge about the terminology used by different countries. Second,
the desire of many countries to stand out from the rest by proposing different terms
that more accurately reflect local realities. Third, the aspiration to present these
SEZs in a more modern way (for instance, to take advantage of the vogue for
“technology parks”), and at the same time to veil the bad reputation of free zones
during the 1970s and 1980s."’ Indeed, the implementation of free zone programmes
has often been accompanied by numerous abuses, particularly in terms of respect
for labour rights (including the prohibition of unionization in free zones, laxer rules

on working conditions, and absence of sanction against unfair dismissals)."

7. Legal Framework of Special Economic Zones in Pakistan

In order to boost the economy and to gain more FDI, Pakistan enacted its
first Special Economic Zones law also known as Special Economic Zones Act in

2012. The major purpose of this SEZs Act is to gain more local and foreign investors

7

UNCTAD, World Investment Report 2019: Special Economic Zones: Chapter IV Special
Economic Zones, p.133-134.

® Douglas Zhihua Zeng, “Special Economic Zones: Lessons from the Global Experience”, in PEDL
Synthesis Paper Series, 1 (2016), p.9.

° UNCTAD, World Investment Report 2019: Special Economic Zones: Chapter IV Special
Economic Zones, p.134.

' Francois Bost, “Special Economic Zones: Methodological Issues and Definition”, in
Transnational Corporations Journal, 26, 2 (2019), p.142.

" lbid.
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for establishing infrastructure, creating employment opportunities, creating export
orientation and import substitution. After enacting Special Economic Zones Act
2012, Pakistan realizes that this Act does not align with the real economic conditions
of the country. In 2016, a major amendment in SEZ law was proposed in order to
gain more foreign investment. These amendments were mainly based on regulatory
and fiscal incentives especially relating to the exemption of income tax as well as
the exemption on customs duty. Due to these amendments by the end of 2016,
seven major SEZs got notified across Pakistan. The primary objective of this amendment
in Special Economic Zones Act 2012 is to entice domestic and foreign investors.
Besides, it also underlines SEZs development in public-private partnership mode
to satisfy transparency, security, and more for the stakeholders which was lacking
previously in the economic history of Pakistan. It encourages both private parties
and federal or provincial governments to play their role in contributing to the economy

of Pakistan at a huge level.””
According to Special Economic Zones Act, SEZ is defined as:

“A geographically defined and delimited area which has been notified and

713

approved by Board of Approval (BOA).

Section 4 of this Act authorizes provincial and central governments to create
SEZs by their own in coordination with private entities through the framework of
public-private partnerships or allow the private sector to develop their exclusive
SEZ where the Act supports these SEZs through incentive packages by providing
fiscal and including other measures." Board of Approval is supervised by Prime
Minister of Pakistan. When it comes to literature, different terms are used inter-
changeably to address similar economic zones and their usage. The SEZs Act 2012
of Pakistan defines these terms and helps in understanding their purposes as well.

Some of the zones are mentioned under the Act including:”

 Ibid.
" Special Economic Zones Act 2012
" Ibid.

® bid.
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A. Export Processing Zone (EPZ): These are zones which come under
the ambit of Export Processing Zone Authority Ordinance, 1980 (IV of 1980) made

with purpose to boost export base.

B. Hybrid Export Processing Zone: These hybrid zones are made with
the intention of gaining more export and to decrease dependance on imports, these
kinds of these zones are considered to be diverse from custom territory of Pakistan

and possess their own benefits.'

C. Extra-Territorial Zone (ETZ): the extra territorial zones consist of
the customs territory outside the Pakistan. Resultantly, these zones have potential

to gain investors.

D. Free Trade Zone (FTZ): The Free Trade Zone also needs to be considered
outside the custom territory of Pakistan: however, in this zone specifically BOA shall
approve special facilities for trade, and re-export and transshipment operations.
Consequently, the trade shall be promoted with the assistance of legislation being

applied as for the time being in Pakistan.

E. Regional Development Zone: these zones are specifically created with
intention to gain economic activities for the purposes of regional development of

industries.

F. Multilateral Economic Zone: under these zones of nationals, residents or
corporate entities of one or more particular countries own the business. These
zones are created with the intention of inviting different investors from different

countries to boost the economy of the country.

G. Reconstruction Opportunity Zone: these specific zones provide certain
exemptions to particular jurisdictions outside the territory of Pakistan in order to
gain more and more foreign direct investment. The exemption provided under these

categories of zones are most based on exemptions on tariff duties.

' Ibid.
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H. Sector Development Zone: as per the notification of BOA these zones
are limited to one or more sectors with the purpose of sectorial development of

the zones."

7.1 Fiscal Incentives for SEZs

Under SEZ Act 2012, Investors were legally responsible for payment of heavy
customs duties when these manufactured products goods were to be sold in the
domestic markets'® which was one of the major reasons why investors were reluctant
to invest in the domestic market of Pakistan. Therefore, in order to deal with the
flaw in the previous SEZs Act 2012, the SEZ (Amendment) Act 2016 was adopted
and all those provisions imposing heavy custom duty under section 33 and section
15 were omitted. The major fiscal incentives provided under the 2016 Act include
exemption from income tax for ten years for zone developers, and a one-time
exemption from all customs duties and taxes, the relevant provisions are repro-

duced below:"”

(i) Section 37 of the SEZ Act as amended by the SEZ (Amendment) Act 2016
provides exemption from income tax for ten years for Zone Developers,
Co-Developers and Zone Enterprises, under clause (126E) of Part | of the 2nd

Schedule to the Income Tax Ordinance, 2001 which is reproduced as below:

(i) One-time exemption from all custom-duties and taxes on import of
capital goods to Zone Developers, Co-Developers and Zone Enterprises, vide PCT
9917(2) under Chapter 99, sub-chapter V of the First Schedule to the Customs Act
1969.

" Ahsan Abbas and Saira Ali, Nine Proposed Priority SEZs under CPEC and SEZ Act: An
Approach to Industrial Development, Working Paper No.016 (Centre of Excellence, CPEC: Islamabad,
2017)

'® State Bank of Pakistan, “Chapter 7 Special Economic Zones in Pakistan: Isles of Excellence or
Labs for Policy Reforms?,” p.167 [online] Available from : https://www.sbp.org.pk/reports/annual/arFY21/
Chapter-07.pdf [9 July 2023]

¥ Urooj Aijaz, Hassan Daud Butt, Sofia Bano, Anum Hayat, Muhammad Bilal Raees and Marium
Mazhar, “Dynamics Of SEZs A Comparative Analysis Of Incentive Packages For Special Economic Zones Of

Pakistan, Bangladesh & Vietnam”, in Journal of Positive School Psychology, p.1248.
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7.2 Legal and Policy Issues with SEZs in Pakistan

Despite having a comprehensive legal framework for Special Economic
Zones (SEZs), including the SEZ Act of 2012 and the Special Economic Zones
(Amendment) Act, of 2016, Pakistan has faced difficulties in establishing successful

SEZs. Several major issues contribute to these challenges.
7.2.1 Challenges of Inconsistent Legal Frameworks
A. Exemption from Income Tax for Ten Years for Zone Developers

The major fiscal incentives provided under the SEZ Act include exemption
from income tax for ten years for Zone Developers. However, this exemption was
limited only to tax on income. On the other hand, under the Income Tax Ordinance
2001,” there were other laws levying taxes on final or minimum income like final
tax under Section 154 on exports at the rate of one percent and minimum tax under
Section 113 at 1.5 percent on total local turnover in case of loss or exemption from

normal tax.?*

The tax burden of minimum tax at the rate of 1.5 percent on total
turnover was more than normal corporate tax liability on income hence the exemption
given to SEZs has become a farce and was no more an incentive. Upon realizing its
fault, the Board of Investment made efforts to amend the situation, and a proposal
was passed in the Finance Bill 2018. Unfortunately, the FBR did not agree to this
proposal. Even after the Special Economic Zones amendment in 2016 (SEZs),
companies were still burdened with heavy taxes. These companies, operating within
the SEZs, had to bear substantial depreciation costs during their initial years of
establishment. When turnover taxes were imposed in addition to these costs, it
significantly diminished the value of their sales proceeds. As a result, the combination
of depreciation costs and taxes had a detrimental effect on the profitability of these

enterprises, potentially impeding their progress right from the beginning of their

* bid.
' lbid., p. 1247-1269.
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operations. This issue was eventually resolved with the Finance Act 2021, but it
took Pakistan several years to address this legal matter. When investors encountered
obstacles and experienced prolonged delays in resolving tax burdens and legal
matters, their confidence in the SEZ framework was undermined, leading to negative

repercussions for investment flow.

B. One-time Exemption from all Customs Duties and Taxes on import of
capital goods to Zone Developers, Co-developers and Zone Enterprises, vide PCT
9917(2) under Chapter 99, sub-chapter V of the First Schedule to the Customs Act
1969.%

The SEZ Act 2012 allows one-time custom duty exemption on imports of
plants and equipment, but Pakistan mostly imports these plants and equipment
from China these types of machinery are already exempted due to the China-
Pakistan Free Trade Agreement (CPFTA). Therefore, these exemptions are worthless,
unless Pakistan removes its 17% of sales tax and withholding tax to minimize the

cost of capital for the development of any manufacturing unit.

C. Income Tax Ordinance Clause 126E,” Entity Setup in Special Economic

Zones

As income of SEZ entity (Zone Enterprise or Operator) is exempt from
income tax for a period of 10 years, there should not be any withholding of Income
tax at source at any stage for Zone Enterprises and under any provisions of ITO.*
However, entities set up in SEZ are subject to income tax withholding under various
Sections including 148 (Advance Tax on Imports), 153 (Advance Tax on Imports),

236K (Advance Tax on Purchase or Transfer of Immovable Property).””

? See the Discussion in Part 3.3.2 of Chapter 3
# Clause 126E of Income Tax Ordinance

* bid.

» Ppakistan Business Council (PBC), Proposals for the Federal Budget 2023-24, (Federal Board

of Revenue (FBR), 2023), p.18.
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The Pakistan Business Council (PBC) highlighted this issue and proposed that
since income of a Zone Enterprise is exempt from income tax under clause 126E,
it is proposed that the rate of income withholding under all provisions of the Income
Tax Ordinance 2001 be reduced down to 0% in line with the zero rating as allowed
for certain items under clause 5AC of Part Il to the 2nd Schedule to the Income Tax

Ordinance, 2001.”° However, this proposal is not considered by the government.

D. Tax of 25% on Dividends from Exempt Entities Introduced via Finance
Act 2019 (Division lll of Part | of First Schedule)

Through Finance Act 2019, rates of dividend taxation have been increased
from 15% to 25% on dividends paid by entities whose income is exempt under the
Income Tax Ordinance. The higher rate of tax on dividend in such cases effectively
withdraws the benefit of exemption or concession intended to be provided, if gov-
ernment intends to provide concession to SEZ entity than while providing corporate
tax exemption at one end, higher tax incidence on its dividend reduces the benefit
at other end. Exemptions are associated with some economic objective and higher

dividend rate will discourage such economic objectives.”

7.2.2 Absence of Specific Conditions for Social and Economic
Obligations in SEZs

In many countries, including those with Special Economic Zones (SEZs),
providing incentives to attract investment is a common practice. However, there is
a growing recognition that these incentives should be accompanied by conditions
to ensure that the benefits are not solely limited to the investors but are also shared
by the local economy and society at large. The absence of specific conditions
accompanying the incentives provided under the SEZ Act in Pakistan have detrimental
consequences for the overall efficacy and impact of these incentives. The lack of
conditions undermines the potential for a balanced and mutually beneficial out-

come, as the benefits may predominantly accrue to investors, neglecting

* Ibid.
“ Ibid., p. 24.
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the broader economic and social development objectives. This oversight diminishes
opportunities for job creation, skill development, and technology transfer and
knowledge transfer, hindering the host country’s progress in these areas. Moreover,
the absence of environmental conditions fails to address potential ecological risks
associated with SEZs, thereby disregarding sustainable development goals.
Additionally, the limited emphasis on linkages with the local economy restricts the
spillover effects that SEZs can have on domestic industries, impeding inclusive

growth and economic diversification.
A. Inadequate Reinvestment Conditions in SEZ Incentives

Many countries provide incentives with the reinvestment conditions.
The incentives provided under SEZ amended Act needs to be amended with re-in-
vestment conditions. For example, the one-time exemption from customs duties
and taxes on import of plant and machinery hinders expansion by the zone busi-
nesses. Correspondingly, exemption from all taxes on income for a certain number
of years urges companies to take out dividends instead than reinvesting the profits.
Therefore, the tax exemptions should be offered but subject to re-investment

conditions.”

B. Lack of Effective Employment and Training Requirements in

Pakistan’s SEZs: Implications for Foreign Direct Investment

Pakistan’s Special Economic Zones (SEZs) have been hindered by the
absence of effective employment and training requirements for foreign firms, resulting
in missed opportunities for attracting Foreign Direct Investment (FDI). Unlike Malaysia,
which has successfully implemented such performance requirements, Pakistan’s
inability to develop of a skilled local workforce and knowledge transfer has

adversely affected its FDI prospects.”

* State Bank of Pakistan, “Chapter 7 Special Economic Zones in Pakistan: Isles of Excellence or
Labs for Policy Reforms?,” p.166 [online] Available from : https://www.sbp.org.pk/reports/annual/arFY21/
Chapter-07.pdf [9 July 2023]

# David Collins, Performance Requirements and Investment Incentives Under International
Economic Law, (Edward Elgar Publishing, 2015), p.9-12.
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The absence of employment and training requirements in Pakistan’s
SEZs has resulted in a limited development of the local workforce, hindering
the transfer of knowledge and technology to the host country. This has prevented
Pakistan from fully harnessing the potential benefits of FDI. Without performance
requirements, there has been a lack of skill development and limited job
opportunities for indigenous workers, leading to slower economic growth and

reduced competitiveness in attracting foreign investments.”
7.2.3 Inadequate Regulatory Facilitation

Special Economic Zones (SEZs) play a vital role in attracting investment,
promoting economic growth, and facilitating industrial development in many
countries, including Pakistan. However, the effectiveness of SEZs depends significantly
on the regulatory facilitation provided to businesses operating within these zones.
In Pakistan, there is a pressing concern regarding the inadequate regulatory facilitation
in SEZs. Lengthy approval processes, inconsistent regulations, lack of support for
compliance, and insufficient infrastructure development pose challenges for

businesses and hinder the full potential of SEZs.
A. One Stop Shop

Among the key policies and interventions that make a Special Economic
Zone ‘special’ from the rest of the industrial areas is a business friendly environment
insulated from weak governance and overall difficulties of doing business that often
mark developing countries. To that end, One Stop Shop (OSS), also known as one
window operation, is a key intervention for zone enterprises. The OSS reduces
delays and uncertainty around securing registrations, permits, licenses, and approvals

as well as provision of public goods from multiple governmental agencies.

As per Section 29 of SEZ Act 2012, there are two layers of the OSS.
The Board of Investment is stipulated to act as an OSS for liaison and facilitation

between all federal ministries, authorities and agencies at one end and provincial

* bid,, p. 7.
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SEZ Authorities, developers and zone enterprises at the other. As for coordination
of developers and zone enterprises with relevant departments, authorities and
agencies at provincial and local government level, the provincial SEZ Authorities

are to act as a liaison and facilitating agency.

However, in both cases the OSS does not exist in true sense in any of
the SEZs in Pakistan. As far as plots inside the zone are concerned, it is the developer’s
responsibility to ensure the supply of gas, electricity, and other utilities to zone
enterprises at the zero point of the plot as per section 17 of Special Economic
Zones Act 2012, whereas the relevant provincial SEZ Authority is to ensure availability
of public utilities to zero point of SEZ and serve as liaisons and facilitating agency
as per section 27 of Special Economic Zones Act 2012.*" At the same time, the SEZ
Committee is to serve as the point of contact between the zone enterprise and
utility providers as per section 23 of Special Economic Zones Act 2012:* facilitate
between enterprises and government regulators and tax authorities: and assist zone

enterprises in obtaining approvals and registrations.”

This overlapping mandate and institutional fragmentation over respon-

sibilities has caused delays in the provision of public goods needed by the SEZs.*
B. Inadequate Digital Infrastructure for Regulatory Facilities

The absence of essential digital infrastructure systems, such as a Raw
Material Tracking System (RMTS), E-Investment Platform, E-Tax System, and
E-Monitoring System, in Pakistan’s regulatory facilities for Special Economic Zones
(SEZs) poses significant challenges for businesses and potential investors. Without
an online RMTS, export companies face difficulties in receiving duty exemptions for
raw materials, leading to inefficiencies and higher costs. The absence of an e-Investment

platform results in inconsistencies and delays in processing investment proposals,

*' Section 17 of Special Economic Zones Act 2012

* Section 27 of Special Economic Zones Act 2012

* Section 23 of Special Economic Zones Act 2012

* |bid.

231



Chulalongkorn Law Journal Vol. 42 Issue 3 : November 2024

creating uncertainty. Manual tax procedures without an e-Tax system introduce
complexities and delays, while the lack of an e-Monitoring system hampers account-
ability and oversight. Implementing these digital infrastructure systems would
streamline processes, reduce administrative burden, and enhance transparency,
attracting more investment to SEZs and improving the overall investment

climate.

8. Legal Framework and Policy Reforms for SEZs in Malaysia

Like most developing countries, Malaysia has used a system of incentives
to attract investment. However, the structure has been continuously revised to
meet evolving national development objectives. By linking the incentives and the
provision of specialized infrastructure facilities to skills development and technology
upgrading,” Malaysia was able to take advantage of global changes to improve its
competitive position. The evolution of the Malaysian system of incentives reflects
a shift from general investment promotion to a focus on high-tech sectors and

industrial clusters.®

The Pioneer Industries Ordinance (PIO) was introduced in 1958 to provide
incentives and tariff protection for the development of manufacturing industries.
These firms enjoyed tariff protection and tax relief for two to five years, depending
on the level of investment. By the late 1960s, the need to shelter import-substituting

industries was overtaken by the need to export.

Toward this end, Malaysia passed the Investment Incentive Act (IIA) in
1968 to encourage employment creation, dispersal of industries, and investment
in capital intensive projects. The incentives provided under the IIA (Pioneer Status,
Labor Utilization Relief, and Location Incentives) offered tax relief for 2-10 years

and tax credits ranging from 25 percent to 40 percent of capital expenditure. These

* Aradhna Aggarwal, Special Economic Zones in the Indonesia-Malaysia-Thailand Growth
Triangle: Opportunities for Collaboration, (Asian Development Bank, 2022), p.35.
* Ibid.
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incentives were focused on attracting more labor-intensive and export-oriented
industries compared with the import-substituting industries attracted by the PIO. To
enhance the role of the manufacturing sector in the economy, the government
introduced several new policies and programs. The most notable was the Free
Trade Zone Act of 1971, whose main objective was to attract export-oriented
Multinational Corporations (MNCs) to invest in Malaysia. Industries operating inside
the FTZs would enjoy better (and subsidized) infrastructure, expedited customs,
and duty-free imports of raw materials, components, and machinery. This approach
to promoting export manufacturing was very timely and was successful in attracting
the first major wave of export-oriented electronics manufacturing, concentrated
initially in components. Under the Free Trade Zones (named FTZs) Act, the companies
had to export 80% of their production to avail themselves of the benefits. The first
zone was built near Bayan Lepas airport of Penang in 1971 to revive entrepot trade,
attract foreign investment in labor-intensive industries, and promote manufacturing
exports. These zones benefited from large waves of foreign investors, particularly
from the US, who relocated electric and electronics assembly and processing plants
in Penang to avail the advantage of its large, educated pool of English-speaking
cheap labor: attractive incentives: and political stability. As a result, the electronics
industry grew fast during the 1970s and 1980s and became the main economic

growth engine.”’

In 1973, to supplement the FTZ program and promote the dispersal of
industries to the less developed regions of the country, Malaysia introduced the
Licensed Manufacturing Warehouse Program, which extended similar treatment

to individual factories set up outside the FTZs.*

In 1985, the industrialization process became more cohesive with the implemen-

tation of an Industrial Master Plan (IMP), which identified three policy instruments

7 lbid.
*® Yeow Teck Chai and Ooi Chooi Im, “The Development of Free Industrial Zones-The Malaysian

Experience”, in Cambridge Journal of Economics, 25, 1 (2009), p.119.
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for increasing technology capability: research manpower: institutional arrangements,
such as industrial parks: and incentives for R&D (research and development). Twelve
priority sector development plans comprised a comprehensive strategy to lift
Malaysia’s industrial base. To further boost the IMP, the Promotion of Investment
Act (PIA) of 1986 was passed to replace the IIA. Under the PIA, the labor utilization
relief incentive was abolished and the Pioneer® Status incentives were modified.
Promoted industries and projects would enjoy tax relief for up to five years, regardless
of the size of the capital investment. Amendments to the Income Tax Act of
1967 provided tax incentives for training, R&D, and reinvestments. Other instruments—
including the exemption of import duty on raw materials, tariff protection for
selected industries, and financial and credit assistance—were used to promote
industrial development. These incentives, along with other moves to create a more
liberal investment environment, are recognized as the impetus behind the recovery
of the Malaysian economy in the late 1980s and the rapid uptick in manufacturing

investment.*

The Free Zones Act 1990 was gazetted on 10" May 1990. The activities in
free zones are governed by the Free Zones Regulations 1991. There are two types

of the free zone, that is

i) Free Industrial Zone for companies carrying on manufacturing activities,

and

ii) Free Commercial Zone for companies carrying on commercial activities :
Commercial activities conducted in these zones include trading (except retail trading),

breaking bulk, grading, repacking, re-labelling, transshipment, and transit.

All major ports and international airports in Malaysia are integrated with free

zones, which have been instrumental in attracting foreign companies to establish

* Aradhna Aggarwal, Special Economic Zones in the Indonesia-Malaysia-Thailand Growth
Triangle: Opportunities for Collaboration, p.136.

“ lbid.

“ lbid.
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regional distribution centers and turning Malaysia into a major distribution hub by
hosting companies such as France’s oil and gas giant Technip SA, Deutsche Post

DHL, Vale SA (the world’s biggest iron ore producer), and Schlumberger Ltd.*

8.1 Legal and Policy Sustainability Factors of Malaysian Special

Economic Zones

Although Malaysia has an abundance of natural resources this is not only
the primary reason for appealing to foreign investors. For the purposes of gaining
more investment the Government of Malaysia has provided sustainable incentives

which lead towards more attractive to foreign investors:

8.1.1 Sound Legal and Institutional Frameworks with Strong and

Long-term, Well-Coordinated Government Commitment

A predictable and transparent legal and regulatory framework is needed
to ensure the clarity of roles and responsibilities of various parties, and to provide
protection and certainty to the developers and investors. Such a framework also
helps to ensure that the zones attract the right investments, and are established
with high business, social and environmental standards. A solid legal framework will
also buffer zones from unpredictable risks, such as political setbacks or interference
and land speculation, among other factors.” In Malaysia, the establishment and
operation of free zones are supported by clear, sound legal, and institutional frame-
works, demonstrating the government’s strong and long-term commitment to these

Zones.

* Justin Lai Woon Fatt, “Free Zone In Malaysia,” [online] Available from : https://industryma-

laysia.com/wp-content/uploads/2022/03/20211009-Free-Zone-in-Malaysia.pdf [9 July 2023]

* Sufian Jusoh and Muhammad Faliq Abd Razak, “Special Economic Zones in ASEAN: The Cases
of Lao PDR, Malaysia, and Myanmar,” in Handbook of Research on Special Economic Zones as Regional
Development Enablers, eds. Paulo Guilherme Figueiredo, Francisco José Leandro, and Yichao Li (IGI Global,
2022), p.92.
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This Act 1990 empowers the Minister of Finance to declare an area as
a free zone, whether it is a free commercial zone or a free industrial zone under
Section 3 (1) of the Free Zones Act (438/1990). Under the Free Zones Act 1990,
the Minister of Finance has the authority to appoint a Free Zone Authority, which
can be a statutory body constituted under federal or state law, or even a company.
The Free Zone Authority is responsible for administering, maintaining, and operating
the free zone. Its role includes providing necessary facilities for the proper functioning
of the zone, permitting the construction of private buildings, controlling entry and
residence within the zone, and ensuring the exclusion of certain goods that may
pose risks to public interest, health, or safety. The Free Zone Authority is also
accountable for submitting annual reports and accounts to the Minister of Finance,
which contributes to transparency and accountability in the operation of free zones.
These reports provide comprehensive information about the activities, operations,
receipts, and expenditure related to the free zone under Section 3 (2) of the Free
Zones Act. Additionally, the Free Zones Act 1990 outlines specific functions and
responsibilities of the Authority, further enhancing the institutional framework
supporting free zones in Malaysia. For example, the Authority is empowered to
provide customs facilities within the free zone, allowing for streamlined customs
procedures and minimizing customs control. The Act also grants the Authority the
power to permit the erection of private buildings within the zone, ensuring the

availability of suitable infrastructure for businesses operating in the free zone.*

Furthermore, under the Act establishes regulations for the movement
of goods into and out of the free zone, clarifying that goods brought into the free
zone from the Principal Customs Area are considered imports and subject to
customs duties, excise duties, and sales tax under Section 5 of the Free Zones
Regulations (1991). On the other hand, goods manufactured in the free zone and
brought into the Principal Customs Area are deemed exports and must be declared

accordingly. These provisions and regulations within the Free Zones Act 1990, along

“ Section 3 (2) of the Free Zones Act 1990
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with the Free Zones Regulations 1991, demonstrate a robust legal framework that
enables the smooth operation of free zones in Malaysia.* The government’s
commitment to fostering a favorable environment for foreign companies is evident in
the integration of major ports and international airports with free zones, attracting
global companies to establish regional distribution centers and turning Malaysia into
a major distribution hub. This commitment, coupled with a well-coordinated approach
and the involvement of relevant government departments and bodies, ensures the
effectiveness and success of the free zone model in Malaysia. Under Section 13
(4) of the Free Zones Regulations, it is clearly stated for the funding of Special
Economic Zones Free Zones Authority must submit a budget to the Minister of
Finance for approval.” The development and infrastructure within SEZs are funded

by the various state government corporations.

Malaysia has a well-established legal framework for SEZs with consistent
laws and policies. The existing laws were in place when the SEZ programs were
launched, providing clarity and certainty to developers and investors. The legal
provisions are presented with clear wording, ensuring transparency and

predictability.”
8.1.2 Conditions for Social and Economic Obligations in SEZs

In Malaysia, Special Economic Zones (SEZs) are subject to specific
conditions and requirements in terms of social and economic obligations. These
obligations are imposed to ensure that SEZs operate in a manner that benefits the
country’s overall development. By adhering to these obligations, SEZs in Malaysia
aim to strike a balance between economic growth and social welfare, creating

a conducive environment for sustainable and inclusive development.

“ lbid.

 Section 13 (4) of the Free Zones Act 1990
" Sufian Jusoh and Muhammad Faliq Abd Razak, “Special Economic Zones in ASEAN: The Cases
of Lao PDR, Malaysia, and Myanmar,” in Handbook of Research on Special Economic Zones as Regional

Development Enablers, p.92-108.
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A. Ownership-Based Controls on Foreign Investment and Indigenous

Ownership

Ownership-based controls on foreign investment play a significant role
in shaping the investment landscape of host countries. These controls, which
encourage indigenous ownership and may require joint ventures, aim to foster the
emergence of a local “entrepreneurial class” while ensuring that foreign investors
contribute to the economic advancement of historically disadvantaged groups.
In Malaysia, for example, there is a prescribed structure of shareholdings, where
preference is given to indigenous Bumiputera people of Malaysia.” The purpose of
these controls is not only to drive economic growth but also to address social
inequalities. By providing incentives for indigenous ownership, Malaysia seeks to
prevent a scenario where the benefits of Foreign Direct Investment (FDI) are enjoyed
solely by elite groups within the country, which could lead to increased inequality
and social tensions.” Through the prescribed structure of shareholdings, Malaysia
promotes the participation of Bumiputera individuals and businesses in various
sectors of the economy, including those attracting FDI. This policy ensures that a
portion of the economic benefits generated by FDI is channeled towards the
advancement of the Bumiputera community, contributing to a more inclusive and

equitable society.”
B. Incentive Condition Imposed on Free Industrial Zone

Free Industrial Zone (FIZ) to qualify for operation in a FIZ, a company
has to export at least 80% of its output and its raw materials/components are
mainly imported. If a company in FIZ has obtained approval from the Ministry of
International Trade and Industry (MITI) to reduce its export condition to 60%, it can
also apply to the Customs for the permission to export 60% of its output instead
of 80%.”

“ Ibid.

* David Collins, Performance Requirements and Investment Incentives Under International
Economic Law, p.26-27.

* Ibid.

I Yeow Teck Chai and Ooi Chooi Im, “The Development of Free Industrial Zones-The Malaysian
Experience”, in Cambridge Journal of Economics, p.119.
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C. Conditions Based Incentives

* Incentives offered in Malaysia to investors and entities operating
within the SEZs include: Pioneer status partial exemption of 70% on the payment
of income tax for five years. Companies may also qualify for pioneer plus status

and receive a 100% exemption on the payment of income tax for five or 10 years.

* Investment tax allowance to deduct an allowance of 60% of its
investment acquired against 70% of the company’s income for each year of assessment.
Companies may also qualify for an investment tax allowance of up to 100% of

its investment acquired to be deducted against 100% of the company’s income.

¢ Reinvestment allowance of 60% of capital expenditure may be

deducted from 70% of the company’s income.

* Free of customs duty, excise duty, sales and service tax (Section
4 of the Free Zones Act 1990).”

8.1.3 Adequate Regulatory Facilitation

Malaysia offers adequate regulatory facilitation to businesses, providing
favorable conditions for companies to operate and thrive. Here are some key

aspects of regulatory facilitation in Malaysia:
A. Transforming Investment Facilitation
Among the major initiatives that have been implemented include:

* Project Acceleration and Coordination Unit (PACU): MIDA in
2020 introduced the Project Acceleration and Coordination Unit (PACU) to expedite

and facilitate the implementation of approved projects.

* E-TRANS: MIDA, Through Its e-TRANS system, has launched

and enhanced several online modules — namely faster approval for applications

* Nadea le Roux and Anculien Schoeman, “A Comparative Analysis Of The Design Of Special

Economic Zones: The Case Of South Africa, Malaysia And Indonesia”, in Journal of Economic and Financial
Sciences, 9, 3 (2016), p.759.
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for e-manufacturing licenses, e-incentives, and import duty and/or sales tax exemp-

tions — to expedite the execution of projects.”
B. One Stop Shop

Malaysia does not have a distinct concept of a one-stop shop for indus-
trial areas. MIDA provides comprehensive information on investment opportunities
in the country and facilitates investors by working in conjunction with state invest-

L.Sll

ment boards that act as the one-stop agencies at the state level.™ The zone

management authorities provide additional assistance to investors.
C. Infrastructure

Malaysia’s SEZs benefit from well-developed infrastructure and efficient
administrative agencies that cater to the needs of investors. Industrial areas are
normally developed as traditional industrial zones with on-site industrial and
supporting infrastructure. There are also instances of township development within
economic zones, such as Kulim Hi-Tech Park (KHTP), which is equipped with urban
infrastructure. The upcoming SBEZ will also have urban infrastructure such as
factories: a shopping complex: housing: hotels: recreation parks: and a new
Immigration, Customs, Quarantine and Security (ICQS) facility. However, there are

no statutory requirements for infrastructure development in the zones.”

9. Legal Framework of Special Economic Zones in Thailand

Thailand’s Special Economic Zones (SEZs) have undergone significant
legislative development over the years, driven by the government’s commitment
to attracting investment, fostering economic growth, and promoting industrial

development. Thailand’s industrial estates and SEZs are under the responsibility

> Malaysian Investment Development Authority (MIDA), “MIDA eyes quality investments,” [online]
Available from : https://www.mida.gov.my/mida-news/mida-eyes-quality-investments/ [11 July 2023]

> Aradhna Aggarwal, Special Economic Zones in the Indonesia-Malaysia-Thailand Growth
Triangle: Opportunities for Collaboration, p.138.

* lbid.
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of Thailand’s Board of Investment (BOI) and the Industrial Estate Authority of
Thailand (IEAT). Thailand’s industrial estates and SEZs are under the responsibility
of Thailand’s Board of Investment (BOI) and the Industrial Estate Authority of
Thailand (IEAT). Here is a detailed and elaborated overview of the historical

development of SEZ laws in Thailand:

The Board of Investment (BOI) was established by Investment Promotion
Act B.E. 2520 (1977), which is responsible for promoting and facilitating investment
in the country. The BOI offers various incentives and privileges to companies investing

in designated industries or regions, including SEZs.

Industrial Estates

The IEAT Act, enacted in 1979, focuses on the development of industrial
estates in Thailand. It was established to attract both foreign and domestic invest-
ment, promote industrialization, and enhance economic growth. The act establishes
general industrial zones and free zones. General industrial zones are designated for
industry-related activities, while free zones offer exemptions from import and export
duties, excise, and value-added tax. Since 1979, the IEAT has been instrumental in
developing Thailand’s industrial estates. There are two types of industrial estates:
(i) those with general and free zones, and (i) those with general zones only. A general
industrial zone is defined as “a tract of land designated for the carrying out of
industry, service or any undertaking which is beneficial to, or connected with, industry
or service,” while free zones are “tracts of land designated for the carrying out of
industry, commerce or any undertaking in connection with industry or commerce
for economic benefit, security of State, public welfare, environmental management
or other necessary reasons as determined by the Board” (IEAT Act 1979, Section
4).° Free zones are entitled to exemptions from import and export duties, excise,

and value-added tax. The industrial estates with free zones also offer separate

> Panapak Panudechagrich and Kanon Trichan, “The guidelines for management on factors that
affect The security management model of Special Economic Zone, Sadao district, Songkhla province”,

in Veridian E-Journal, Silpakorn University (Humanities, Social Sciences and arts), 11, 4 (2018), p.907.
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custom areas.”’ However, irrespective of their constitution, all industrial estates
enjoy the special legal regime to target large foreign and domestic investment and
provide a range of industrial infrastructure and, in some cases, social infrastructure.
Industrial estates are developed by the IEAT solely or in partnership with one or
more private developers who may provide maintenance services and/or build public
utilities and infrastructure for business operations. All these sites must be situated
on a minimum of 81 hectares, with 60%-70% of the total area set aside for factory
usage. Section 4 of the Act provides definitions for general industrial zones and
free zones, clarifying their purposes and benefits.” Section 40 of the Act grants the
IEAT the authority to establish, manage, and regulate industrial estates. Section 44
of the Act outlines the powers and responsibilities of the IEAT in promoting invest-
ment and developing industrial estates. The major incentives provided by IEAT are

as follows:

¢ Tax and non-tax privileges to industrial operators:

* Right to own land:

* Visa and work permit facilitation for foreign skilled workers (and their
spouses and dependents):

* Right to send money abroad:

* Right to receive additional privileges from the BOI.

Special Economic Zones (Special Border Economic Zones)

To provide a comprehensive legal framework for SEZs, Thailand introduced
the SEZs Regulations of the Office of the Prime Minister on Special Economic Zones
Development, B.E. 2556 (2013) and Regulations of the Office of the Prime Minister

on Administration on Special Economic Zones Development B.E. 2558 (2015). These

°" Aradhna Aggarwal, Special Economic Zones in the Indonesia-Malaysia-Thailand Growth
Triangle: Opportunities for Collaboration, p.37.

%% Sufian Jusoh and Muhammad Faliq Abd Razak, “Special Economic Zones in ASEAN: The Cases
of Lao PDR, Malaysia, and Myanmar,” in Handbook of Research on Special Economic Zones as Regional

Development Enablers, p.92-95.
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regulations are replaced by regulation 2564 (2021).”” Due to the unavailability of
the Special Economic Zone Act and its regulations in English, this paper will primarily
focus on the Eastern Economic Corridor (EEC) Act. However, comprehensive
information regarding Special Economic Zones (SEZs) will be sourced from official
websites and official reports. This approach ensures that the paper adheres to
academic standards by relying on credible and authoritative sources for gathering

information on SEZs within the EEC framework.

Eastern Special Development Zone: Recognizing the importance of a strategic
economic zone, Thailand introduced the Eastern Economic Corridor (EEC) Act in
2018. The EEC Act established the Eastern Economic Corridor (EEC) as a flagship SEZ
project. The EEC, covering three provinces—Chonburi, Rayong, and Chachoengsao—
aims to transform the region into a leading economic zone focused on advanced
technology, innovation, and high-value industries. The EEC Act provides extensive
incentives, such as tax breaks, streamlined regulations, and investment support, to
attract both domestic and foreign investment. It also establishes the Office of the
Eastern Economic Corridor (EECO) to oversee the development and management
of the EEC SEZ.*

9.1 Legal and Policy Sustainability Factors of Thailand Special

Economic Zones

The Special Economic Zones (SEZs) in Thailand have sustainable features
that promote economic growth. Incentives and privileges have been specially
granted to businesses that are supported by the Government, making it easier for
investors to conduct their business transactions at the One Stop Service Centre
(0SS), offering tax incentives, allowing the employment of foreign labour and

allocating areas for rent.”

** Aradhna Aggarwal, Special Economic Zones in the Indonesia-Malaysia-Thailand Growth
Triangle: Opportunities for Collaboration, p.37.

“ lbid.

 lbid.
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9.1.1 Consistent Laws and Effective Governance: Centralization of
Authority in Thailand’s Eastern Economic Corridor (EEC)

Thailand’s Eastern Economic Corridor (EEC) is a special economic
promotion zone aimed at facilitating investment and promoting economic
development in the country. The EEC law, specifically Section 43, grants extensive
authority to the Secretary-General, appointed by the Policy Commission, to streamline
the investment process within the EEC. This analysis explores the implications of
centralizing authority under one body and examines the establishment of the Office
of the Eastern Special Development Zone Policy Commission. Section 43 of the
EEC Act empowers the Secretary-General to grant approvals, licenses, permits, and
consents, as well as handle registrations and notifications. This provision eliminates
the need for investors to approach various authorities for different permits related
to activities within the EEC.*” The intention is to expedite investment processes and

enhance regulatory efficiency.
9.1.2 Adequate Regulatory Facilitation

Thailand has implemented comprehensive incentive programs and

initiatives to attract foreign investment in its Special Economic Zones (SEZs).
A. E-Monitoring

Online clearances have already been launched through eMT online, for
machinery import duty exemptions which extends to customs to secure clearances.
The BOI portion of the e-Expert system for work permits and visas is also already
online. This will be further improved through an ‘e-Expert single-entry system’ which
will incorporate two other agencies, the Immigration and Labor Departments. The
integration process, providing improved convenience to experts by greatly stream-
lining the application process. The Raw Material Tracking System (RMTS) is online
for export companies to receive duty exemptions for raw materials to make export

items. e-Investment, which covers the submission of applications, with all

2 Section 43 of the Eastern Economic Corridor (EEC) Act
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applications required to go through the e-Investment system. e-Tax, for which forms
must be sent to BOI prior to submission to the Revenue Department to enjoy tax
holidays, includes both the company and auditor portions. The final platform that
is already up and running is e-Monitoring, where projects must provide reporting on
an annual basis in regards to itemizations such as land or construction

purchases.”
B. One Stop Shop

Thailand has established bodies such as under EEC law, specifically
Section 43, grants extensive authority to the Secretary-General, appointed by the
Policy Commission, to streamline the investment process within the EEC. In addition,
the Industrial Estate Authority of Thailand (IEAT), the IEAT operates an Operation
Center that monitors industrial estates and factories, ensuring efficient management
of environmental and safety issues. Thailand provides one-stop shop facilities in all
types of SEZs through their respective regulatory bodies. The IEAT offers a single

window for visas and work permits as well. Other facilities include the following:

* |EAT Operation Center. The headquarters monitors industrial
estates and the factories inside them to efficiently manage environmental and safety
issues and integrate all information. It also provides a centralized command in case

of emergency and disaster.

¢ e-Paperless and e-Permission. Tax privilege application service
is provided through the e-Paperless system streamlining the customs clearance
procedures for imported and exported goods. An on-site training program is

organized for business operators to use this service.
C. Infrastructure

Industrial estates in Thailand provide the infrastructure necessary for

all industrial operations as wide-ranging as electricity, water supply, flood protection,

% Thailand Board of Investment, “Foreign Investors Upbeat on Investing In Thailand,” [online]
Available from : https://www.boi.go.th/upload/content/TIR_OCT16_44972.pdf [9 July 2023]
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wastewater treatment plant (size approved by the IEAT), solid waste disposal,
communication facilities, and security systems. They also have commercial banks
and post offices to facilitate business operations further. Most estates have customs
offices, schools, hospitals, shopping centers, and other social infrastructure. To
provide the necessary infrastructure, all industrial estates must set aside 30%-40%
of the area for infrastructure development. Industrial estates larger than 161

hectares can allocate up to 25% of land area for infrastructure.

10. Comparative Analysis of Main Features of SEZs in Pakistan,

Malaysia, and Thailand

The SEZs are not just about tax benefits: they also address some binding
institutional constraints in the wider economy. Further, the economic zones are
evolving not only in terms of their structural features such as size, design, location,
and economic composition but also in legal and institutional frameworks.** Along
with the provisions of fiscal incentives, the range of facilities, services, and amenities
available within zones has also been extended in new ambitious zone programs,
particularly in Malaysia and Thailand. The preferential regulatory contents have
been enriched and enlarged as well. Apparently, the SEZs, which have always been
the centerpiece of industrial policy of the Malaysia and Thailand, have grown in
importance with an aggressive drive launched by these countries to build a new
variety of zones in recent years and achieve various goals by leveraging their full

potential.

10.1 Consistent Laws and Policies

Malaysia and Thailand serve as models for Special Economic Zones (SEZs)
with well-established legal frameworks, clear and consistent laws, and streamlined
processes. These countries have avoided the legal challenges faced by Pakistan,

such as inconsistencies and delays in resolving issues. Malaysia’s proactive approach

* Aradhna Aggarwal, Special Economic Zones in the Indonesia-Malaysia-Thailand Growth

Triangle: Opportunities for Collaboration, p.89.
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ensures clarity and predictability for developers and investors, while Thailand’s
centralization of authority expedites investment processes. Pakistan can learn from
these examples to address legal inconsistencies and improve its SEZ framework,

creating a more favorable environment for investments.

10.2 Absence of Mandatory Conditions in Pakistan’s SEZs:

Implications and Comparative Insights

In Malaysia and Thailand, SEZs impose conditions on investors to achieve
desired outcomes such as job creation, technology transfer, local content
development, and export promotion. Malaysia mandates job creation targets and
technology transfer to enhance the local workforce and foster innovation. Export
obligations stimulate trade, while compliance with environmental standards
promotes sustainability. In Thailand, the focus is on technology transfer, local
content requirements, skill development, and training to enhance capabilities,
stimulate domestic industries, and build a skilled workforce. These conditions ensure

SEZs contribute to economic growth and social development in both countries.

10.3 Regulatory Facilitation

Malaysia’s regulatory facilitation measures, including the Project Acceleration
and Coordination Unit (PACU) and the e-TRANS system, contribute to a positive
business environment and attract investment. The country’s efficient transport
networks, liberalized foreign exchange controls, streamlined import/export
procedures, and cost-effective measures further enhance its attractiveness.
Thailand’s digitalization efforts, one-stop shop facilities, robust infrastructure
development, and comprehensive support services create a favorable investment
climate. In contrast, Pakistan faces challenges due to its fragmented approach,
inadequate digital and physical infrastructure, and lack of clear regulations. To
improve, Pakistan needs to streamline processes, establish clear regulations, invest
in digital infrastructure, and develop comprehensive physical infrastructure in its
SEZs.
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Conclusion and Recommendation

In conclusion, this paper emphasizes the importance of comprehensive legal
frameworks, harmonization with international trade agreements, attractive investment
incentives, and effective facilitation for the success of SEZs. The experiences of
Malaysia and Thailand serve as valuable lessons for countries like Pakistan, high-
lighting the need for proactive measures to address challenges and create a
favorable investment climate. By implementing appropriate policies and incentives,
Pakistan can unlock the full potential of its SEZs and attract the desired levels of

FDI, contributing to sustained economic growth and development.

Recommendations

Based on the analysis and conclusions drawn from the study, the following
recommendations are proposed to enhance the legal framework and effectiveness

of Special Economic Zones (SEZs) in Pakistan.

Legal Cohesion for Foreign Investment: Harmonizing Conflicting Laws to

Drive Economic Growth :

i. The issue of inconsistent legal provision under SEZ law of Pakistan needs
to be addressed in order to attract more investment. One recommendation is to
harmonize the conflicting provisions. By studying the practices of countries like
Malaysia and Thailand, it is evident that in cases of conflicting provisions exist, the
governments take prompt action to harmonize the laws in order to resolve such
conflicts. By striving to harmonize conflicting legal provisions, the governments
ensure consistency and coherence within the legal framework governing Special
Economic Zones (SEZs) in Malaysia and Thailand. This will promote clarity and
certainty for investors and stakeholders, contributing to a more conducive environ-
ment for SEZ development and operation. In addition, streamlining the taxation
framework is crucial to make it more attractive for foreign investors. Taking inspiration

from successful approaches in Malaysia and Thailand, the government can simplify
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tax procedures, reduce tax rates, and provide additional incentives specifically
designed for foreign investors. A transparent and favorable tax regime will significantly

contribute to attracting foreign investment.

ii. Since income of a zone enterprise is exempt from income tax under
clause 126E, it is proposed that the rate of income withholding under all provisions
of the Income Tax Ordinance 2001 be reduced down to 0% in line with the zero-rating
as allowed for certain items under clause 5AC of Part Il to the 2nd Schedule to the

Income Tax Ordinance, 2001.

ii. Tax of 25% on dividends from exempt entities introduced via Finance
Act 2019 (Division lIl of Part | of First Schedule): Clause (a) of Division IIl of Part | of
First Schedule as applicable before Finance Act 2019, should be reinstated, to apply
the rate of 15% on dividend received from exempt entities. Similarly, amendment
be made for the withholding tax rates specified in clause (a) of Division | of Part Il

of the First Schedule, by reinstating the position prior to Finance Act 2019.

iV. Removal of redundant custom duty exemptions and reduction of sales
tax and withholding tax for SEZs imports: SEZ Act 2012 allows one-time custom
duty exemption on imports of plants and equipment but as we mostly import these
plants and equipment from China these machineries are already exempted due to
CPFTA so, these exemptions are meaning less until the removal of 17% of sales tax
and withholding tax to minimize the cost of capital while the development of any

manufacturing unit.

Imposing Conditions on SEZ Incentives for Socio-Economic Development

in Pakistan

To enhance the effectiveness of Special Economic Zones (SEZs) in Pakistan,
it is recommended to impose certain conditions on incentives provided to investors,
drawing inspiration from successful models in Malaysia and Thailand. These conditions

should focus on job creation, technology transfer, export obligations, and
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environmental sustainability. By mandating SEZ investors to meet specific job cre-
ation targets and invest in skill development programs, Pakistan can promote

employment opportunities and enhance the capabilities of the local workforce.

Emphasizing technology transfer and innovation within SEZs would further
contribute to economic growth. By encouraging SEZ investors to share their tech-
nological expertise and knowledge with local industries through collaborations and
research and development activities, Pakistan can foster innovation and drive
economic progress. Additionally, imposing export obligations on SEZ investors would
stimulate trade, expand export markets, and boost international trade activities,
while implementing local content requirements would promote the growth of

domestic industries and create business opportunities for local enterprises.

In line with global environmental efforts, Pakistan should prioritize compliance
with environmental standards within SEZs. By expecting investors to adhere to
environmental regulations and adopt sustainable practices, the ecological impact
of SEZ operations can be minimized. To incentivize compliance with these conditions,
Pakistan should consider offering reinvestment incentives, such as additional tax
exemptions or deductions, encouraging ongoing investment and commitment to
the country’s socio-economic goals. These measures will ensure that SEZs in
Pakistan serve as catalysts for economic growth, technology transfer, job creation,
and environmental sustainability.

Enhancing Regulatory Facilities in Pakistan’s SEZs: Learning from Thailand

and Malaysia

1. Establish a Comprehensive One-Stop Shop (OSS) Approach : Pakistan
should establish a centralized and streamlined OSS facility within its SEZs.
This approach would consolidate the responsibilities of different agencies and
departments, providing a single point of contact for investors. By implementing an
0SS, Pakistan can streamline processes, reduce bureaucratic hurdles, and ensure

consistent and efficient service provision to businesses.
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2. Develop Clear Legislation for Equity Crowdfunding : Pakistan should
recognize the potential of equity crowdfunding as a funding mechanism for
businesses within SEZs. By implementing specific legislation and regulations, similar
to Malaysia, Pakistan can encourage investor participation and unlock new avenues
for foreign and domestic investment. Clear frameworks for equity crowdfunding
would promote entrepreneurial activities and foster a vibrant investment

ecosystem.

3. Invest in Digital Infrastructure : Pakistan should prioritize the develop-
ment of essential online systems, such as a Raw Material Tracking System,
e-Investment platform, e-Tax system, and e-Monitoring system. These digital
platforms would streamline processes, reduce paperwork, and enhance
transparency and efficiency. By investing in digital infrastructure, Pakistan can provide
seamless and user-friendly services to businesses, attracting investors seeking

efficient and transparent operations.

4. Focus on Physical Infrastructure Development : Pakistan should
prioritize the development of comprehensive physical infrastructure within SEZs.
This includes ensuring reliable access to electricity, water supply, transportation
networks, and social infrastructure. Well-developed physical infrastructure creates
an attractive environment for businesses, enhances operational efficiency, and

supports their growth prospects.

5. Enhance Collaboration with Educational Institutions: Following
the example of Malaysia and Thailand, Pakistan should foster collaboration between
SEZ investors and educational institutions. Encouraging partnerships for skill
development, research and development, and knowledge transfer would enhance
the capabilities of the local workforce, promote innovation, and support the growth

of domestic industries.
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6. Provide Reinvestment Incentives : To incentivize compliance with
the recommended conditions, Pakistan should consider offering reinvestment
incentives to SEZ investors. These incentives could include tax exemptions, deductions,
or other financial benefits for investors who fulfill their obligations. Reincentivizing
reinvestment would encourage long-term commitment and maximize the positive

impact of SEZs on Pakistan’s economy.

By implementing these recommmendations, Pakistan can enhance its regulatory
facilities, attract foreign direct investment, promote economic growth, and create
a more favorable environment for businesses within its SEZs. Learning from the
successful models of Thailand and Malaysia, Pakistan can build a competitive edge

and harness the potential of its SEZs for socio-economic development.
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