U a3 AUUN 1 NASIAN-NUWIAN 2568

TNSAISANKHI

NhaunsMNINeNay
CHULALONGKORN UNIVERSITY LAW JOURNAL

avAnmsmsmlannuinnalansau: 31AS1AUINSMISIAUAISSSUITEU AnA sUmna
MSuaUTUWSULAUTDaKNIWgISU

Legal Challenges in the Concurrent Application of International wuwsun Una=ains
Humanitarian Law and Human Rights Law to the Conflict in the

Southern Border of Thailand

nszusuMsAnNsavFansyavUs:inAlng: MsSSUIRANUADASINIAUSHINS WS Juuiuw
wannulussnolmbumAraaydnyHans

mMsUSuUsuIRTuws=s150yYgANSUS:NDUNINISWAUNIU W.A. 2550 Un li‘iﬂu;i'lgryam
IWASBVSUL=AVIESUMSWagunIuNIuwavIu UtytynAns yIngsi
UrynIms3aadeARWWININGINUANSYUBUMUSISSSUUYIaIMaUnASoY DRAFAS AYWUWU
UrynuazguassalumsunuamunnkuIgAuAsavlayadIuuAnauaN 91YSN U Wyad

anmwalsuua:ingluusunsaumsriovingaurvus=inalng

ISSN (Online) : 3ns57-0980



CHULALONGKORN UNIVERSITY LAW JOURNAL

TEINYVNIEY JHIANTAUNWINGIAY






FFENINUUY IR TN INGGY

I 43 adudi 1 (ns1au-Sunau 2568)

AENUINEN

a

AERSIASENRFRAN A5.UITANGA I53alla
AERIIANSENARAN 73300 LASBNY

a LY L3

AENINSENRRRAITA Tumnsal
AEN3ISENLAY AT.q3ResH w@using
Aans1AseNLAYUTEans lelana

AEANS19138 AT.205UA D3z

USSUISNIS

ANEARS191580 A9 INVTR Lona3eNs
FNENTIATY AT.0459A Tavey
sosrnanTIsRRRLS \Waynd
FOIAENTINTINAY LEARLADYT
AUUARMEIRAENS

({vermans19158 as.Usan Asfivd)

(4 6 = |
9197158 A3.UlUng LE@SufasITy

599UIIUISNS

219138 sENARUETRFNERS PN VNS

Q8eNan319138 A3 A3y lelana

L3

JEANENTIANTE A5.N1TR dReySny

v e eXle

YIUFNENIIA1SE A.25NA dnagud

e

ADIUIIUISNNS

915EUTENPETRFNERNS PRIN TV IVENEe
215U SENARIETRFANERS PANTmYTIVENSE

219158 sENARUETRFNERS PNV

o

ANEn519159 M5.1nlseu AuwEs

Y

AIEAans19138 A9.45%01 3R
393fNEN319158 A3.yyeyshi lsatunnade
P3.2519¢ 9IRTINATY

WUl Aveyns

AT.ANTTNY LuAngy s 69

75.0AUU FUNTHEY

NBIAANIS

AMZIRMEAAT UMINEIALSIINANERS
ANzTRMERS PaINIaluvnIne sy
AMEIRAEAT UINEIREULTAIT

GURLIELERH

d1NIUBLNNTENER

NSUEUSAYANUAENVNNE NTENTHNTAUTENA

suAshieUsEnalng

anyn Juaula

9

VUNSANE A18UIARNYT

258nwal Nodly



Chulalongkorn University Law Journal

Volume 43 Issue 1 (January-March 2025)

Advisory Board

Professor Emeritus Dr.Borwornsak UWANNO
Professor Emeritus Dr.Wissanu KREA-NGAM
Professor Emeritus Vitit MUNTARBHORN
Professor Dr.Surakiart SATHIRATHAI
Professor Prasit KOVILAIKOOL

Professor Dr.Jaturon THIRAWAT

Editor-in-Chief

Professor Dr.Pathachit EAGJARIYAKORN
Professor Dr.Narong JAIHARN

Associate Professor Thitiphan CHUABOONCHAI
Associate Professor Piset SETSATHIRA

Dean of Faculty of Law

(Assistant Professor Dr.Pareena SRIVANIT)

Dr.Pramote SERMSILATHAM

Deputy Editor

Lecturer, Faculty of Law Chulalongkorn University

Assistant Professor Dr.Sirikanya KOVILAIKOOL
Assistant Professor Dr.Pawat SATAYANURUG
Assistant Professor Dr.Voraphol MALSUKHUM

Editorial Board

Lecturer, Faculty of Law Chulalongkorn University
Lecturer, Faculty of Law Chulalongkorn University

Lecturer, Faculty of Law Chulalongkorn University

Professor Dr.Pairojana KAMPUSIRI
Assistant Professor Dr.Surutchada REEKIE

Faculty of Law Thammasat University

Faculty of Law Chulalongkorn University

Associate Professor Dr.Boonyarat CHOKBANDANCHAI Faculty of Law Naresuan University

Dr.Worrawong ATCHARAWONGCHAI
Mrs.Santanee DITSAYABUT
Dr.Suphanvasa Chotikajan TANG

Dr.Apichon CHANTARASEN

Management Team

Court of Justice

Office of the Attorney General
Department of Treaties and Legal Affairs
Ministry of Foreign Affairs

Bank of Thailand

Supicha CHINNAVASO
Warintip SAIMONGKONPET

Vorraluk THONGBAI



%4

nou

-3
06NA

“013813NUNNE PIasnsaluninetde” WWunsarsniavinisaiudfmans dafiunlag
Augddmans Pasnsaiuvinetds SilmunsuazveuaiisineunsnuMIvinig
Fudifmansuionuifiisatestuifeansifidonniaule sualfs SiFuaieassd uas
teiauedulszlovidensnsinnisiudimansuazdodsan

AMUUANITNUNW

L3 a (Y a o aa 6 LY I ‘glj
I7d1INHNUY ﬁ!W’]ﬁ\‘]ﬂiﬂAiJ‘lﬁ"l’J‘VlEJ']ﬁ‘EJ UNNUANNIANUNUAE 4 AUV 518 3 LADU AU

(9]

o A a A =

- iU 1 1hsuunsay funeuiiunay

- iUl 2 hauwey fafsuliguiey
o A = = A Y

- UUN 3 WeunsngAu fadeutugIgy
o A -:4 A 9

- aUuN 4 lhaunanAy Hufeusuay

(%

UIZLANVDINAITUNIIBINISNSURANUN

NIANINYUNY PRNTUUNING IR RITUTUANHAN NN WA lUL

. unAnEAYING vineie unanuithiauedeyalval o Tuadimans uazuans
mMnnginieinsaifoyaduitudmgu] Gaulevns vien1sUfoR wasl
Yorauonurdulszlovidersnisivinisarviindfaniiazdedanly
2019 vl unarArinisaasUsznauie enth ieides Saudafuussifiundn
Uszihuses Usziugos uazunasy

. unANdde vuneds unenudifigiuinainaddeanundicmans uazuans
FosununnamAfetusgradussuu el unaiddemsusznoude mnuduin
uazAudRayvestian Tnquszasd aunfigiuvesnuidds (il veuluniiaseunqu
Tums3se Uszlevifimninezldsu lenansuazanddeiieades Bindunside
(W Foyauszvng naufeg1s nsgusiedng esesiion1is maiusiusdeya
warMsaseidaya 1) nans3de (sUnan1side efuTenawastelaueuug)

uneuvisenuAniule o Tusnglu “nsasnguune puasnsalunnivends” 1Wuissanssy
wazANUIUnve U IBUlagan Auzliaans JrIanTaluvinIng dy UTIUNENIS uag
nasussasnslddrfeadiuinameniesiusuinveula o

A9

(%4

UANUNW

MNIAINGVE PAINTHIIIIVIENGe SuRTiurinanundeulunwilne was/mie nwdingu



anwuznN15UsLIUUNAIY

UNANNIVINTUAZUNANUITENNTUILADINIUNTUSERIULAE VSR AIDE 1Y 3 vinu
INDIUTIUIBNTRNTAUNARGDNWA AL INTUVTIR AN AT IR TIN LAV IVIVRY
& A o a v ! [ A U O .

Wevntdausluunay wazn1suseliudananiilun1sussiliuduiaaasmng (Double-blinded

peer review)

NTTLNELNIANTENT

NIANINYUNE PANTAUUNINIRE N sHensunadlugUwuvesulal

WARNETUEYUNI5INYINNTENS

NIATNYVNE PNV INeNde lasunsatiuayunsianiuianauzlfanans nansal
UNNINEaY



Aim and Scope

“Chulalongkorn University Law Journal” is an academic journal of Faculty of Law, Chulalongkorn
University which publishes scholarly works within the scope of or relating to law. The aim
is to disseminate academic articles and research articles that fall within the scope of the
journal whose contents are, in the view of the editorial board, interesting, timely, creative,
as well as containing recommendations which are useful for legal academia and the
general public.

Publication Frequency

Chulalongkorn University Law Journal is published every three months as follows:
- Issue 1 January-March
- Issue 2 April-June
- Issue 3 July-September

- Issue 4 October-December

Categories of Accepted Manuscripts

Chulalongkorn University Law Journal welcomes submissions of manuscripts, which fall
within the following categories:

« Academic articles must illustrate new information in the scope of or relating
to law and provide analysis or critique of such information from theoretical,
policy-oriented or practical perspectives, as well as providing recommendations
that are useful for legal academia and the general public. Academic articles
should contain introduction and contents, which are divided into main issues,
subordinate issues and conclusion.

« Research articles must be based on legal research and illustrate one or
more of the findings from such research in a systematic manner. Research
articles should contain introduction, illustration of the importance of the
issue, research objective, hypothesis (if applicable), research scope, expected
contributions, related research or literatures, research methodology (such
as population, sample, data collection, data analysis), research findings,
conclusion and recommendations.

Any opinions presented in Chulalongkorn University Law Journal solely belongs to and is under
the responsibility of the respective authors, with which Faculty of Law, Chulalongkorn University,
Editor-in-Chief and the Editorial Board do not have to agree.

Language

Chulalongkorn University Law Journal welcomes submissions of manuscripts in Thai and/
or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded
process by at least three qualified individuals, whom the Editorial Board carefully select

owing to their expertise corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn University Law Journal is published in online version.

Source of Support
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AdAey: Aflewanng, nsidsuwlasanimgiiennie, maiaunegddy, nsundesazeusng
NINYINTTIIUNA, NFeUaYdyIavuseunadvienisiudsunlawnmgiiennid, ANUAnNad
Un3a, AnuenaanaluindieniBaaninskaznisn, aedn1snisatan, nalnsziudeinivues

29AN15ANSANLAN
Abstract

In 1998, the World Trade Organization (WTO) Appellate Body underscored the
importance of the “conservation of endangered species,” specifically sea turtles,
equating its value to that of “economic efficiency” as defined by the theory of
comparative advantage. It ruled that the United States’ ban on shrimp imports from
India, Pakistan, Malaysia, and Thailand, was permissible under Article 20 (g) of the
General Agreement on Tariffs and Trade (GATT) due to the exhaustible nature of sea
turtles as a natural resource regardless of the inconsistency with Article 11 of the GATT.
Consequently, comparing this decision to the European Union’s Carbon Border Adjustment
Mechanism (EU-CBAM), it may be concluded that should a dispute arise within the WTO’s
dispute settlement framework, the Panel or Appellate Body—acutely aware of the
ongoing “global warming crisis”—would likely balance “conserving the Earth’s
atmosphere,” which is a universal value on reducing greenhouse gas emissions to prevent
a global temperature rise exceeding 2 degrees Celsius by 2050 with “economic efficiency.”
This choice will lead to the conclusion that the EU-CBAM should also be justified under
Article 20 (¢) of the GATT.

Keywords: Universal Value, Climate Change, Sustainable Development, Protection and

Preservation of Natural Resource, United Nations Framework Convention on Climate
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¢ amqmamﬂﬁw,ﬁﬂﬂitwmlvlEJLLaxaﬂWﬁumimgauuﬂaaamwgﬁmmﬂ, “nalnNsUTUAISUBURBUTIUNTULAL
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9%E0%B8%A3%E0%B8%B 1%E0%B8%IA%EN%BE%84%E0%B8%B2 [12 #4nA 2567]

° amqmamﬂﬁw,ﬁﬂﬂitwmlvlEJLLaxaﬂWﬁumimgauuﬂaaamwgﬁmmﬂ, “nalnNsUTUAISUBUABUTIUNIULAL
yosamnnglsy” atuuuuge, nangiau 2566, win 3 [eeularl] umasiiun : https:/km.fti.or.th/wp-content/uploads/2
023/05/%E0%B8%81%E0%B8%A5%E0%B9%84%E0%B8%81%E0%B8%81%E0%B8%B2%E0%B8%A3%E0%B8%9B
9%E0%B8%A3%E0%B8%B 1%E0%B8%IA%EN%BE%84%E0%B8%B2 [12 #4nA 2567]

° Regulation of the European Parliament and of the Council Establishing a Carbon Border Adjustment
Mechanism (CBAM).

" panamdnningurisuszimnalne, “EUROPEAN GREEN DEAL Uszifiuddyiiddsoaninedess” [eeular]
Wi : https://setsustainability.com//libraries/1035/item/european-green-deal [20 NSNHIAU 2567]

® S 97 Inavea wiirea iAW), “@1la “u1msnns CBAM” msususiaaIsusunaudunsuuLay
EU iomnnudadiu” [eaulatl] undefian : https://sustainability.pttgcgroup.com/th/newsroom/featured-stories/943/%
E0%B9%80%E0%B8%82%E0%B9%89%E0%B8%B2 [20 NINH1AN 2567]
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“Article Il: Schedules of Concession

(a) Each contracting party shall accord to the commerce of the other contracting parties treatment no
less favourable than that provided for in the appropriate Part of the appropriate Schedule annexed
to this Agreement.
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(b) The products described in Part | of the Schedule relating to any contracting party, which are the
products of territories of other contracting parties, shall, on their importation into the territory to which
the Schedule relates, and subject to the terms, conditions or qualifications set forth in that Schedule,
be exempt from ordinary customs duties in excess of those set forth and provided therein. Such

I hall_al xem rom all other i r char ny kind im n or in

connection with importation in excess of those imposed on the date of this Agreement or those
directly and mandatorily required to be imposed thereafter by legislation in force in the importin
rritory on th 7 @auldiulaegden)

0 58195n115R8UNISEUIANS, “EU-US WunEansusunseiiaudseanive 1 WAUAIUUIN”, A15815N15KUNS
5UANS, 497 (Tugneu 2566), Wi 138, enfeenawy nMsHanTuRU3ua 1 fuvesusevmnia fimsUdesmiuaumng
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watlusanmdevelmimsudesiudeunszanues EU (European Union Emission Trading System: EU ETS) 1wl w.a.
2565 71 83 glaadunnsuaulaeanladiounh dufu Asssudesluiuses CBAM dwmiumsdseondiuud 1 duanuidv
fananaluga EU auwitfiu 0.65 x 83 = 53.95 ¢l3 (2,067.9035 U Wesan 1 gl Wiy 38.33 UM Sufi 25 fugeu
W.f. 2567)

U fdudauuimienisutadiin “dslne” anmsudavesditnnuaznssunisnguinilutesdslnunssy
(Wsssnanganeuisaswdudanng 449 - 452) fadu 28791 “ansmstiagldfunadsTnendelal” Sananustleaniw
5\‘1ﬂﬁ]‘19‘17i’h “Whether this measure is going to be justified.” 1Usag Sakda Thanitcul, TORT LAW IN THAILAND,

(Singapore: Sweet & Maxwell, 2024), p.197-206.
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' Andreas F. Lowenfeld, INTERNATIONAL ECONOMIC LAW, (Oxford: Oxford University Press, 2003), p.501.

" Ibid., p. 500.

' Peter Van den Bossche, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION: TEXT,
CASES AND MATERIALS, (Cambridge: Cambridge University Press, 2005), p.79.

¥ A.G. Kenwood and A.L. Lougheed, THE GROWTH OF THE INTERNATIONAL ECONOMY 1820 - 1980:
AN INTRODUCTORY TEXT, 8" ed. (London: George Allen & Unwin, 1987), p.204-221.
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'8 peter Van den Bossche, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION: TEXT,
CASES AND MATERIALS, p.80-81.
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NYuLesvenIvINTTNE TNty Barry Eichengreen and Peter B. Kenen, “Managing the World Economy under the
Bretton Woods System: An Overview,” in MANAGING THE WORLD ECONOMY: FIFTY YEARS AFTER BRETTON
WOODS, ed. Peter B. Kenen (Institute for International Economics, 1994), p.3-57.

'® David Ricardo, THE PRINCIPLES OF POLITICAL ECONOMY AND TAXATION, (New York: Dover
Publications, 2024), p.77-93. LLaﬂ‘tJiﬂ@ Peter B. Kenen, THE INTERNATIONAL ECONOMY, 2™ ed. (New Jersey:
Prentice Hall, 1989), p.39-42.
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" United Nations General Assembly, “The Rio Declaration,” [online] Available from : https://sdgs.un.org/
sites/default/files/documents/1709riodeclarationeng.pdf [20 July 2567]

2 Tansad ngauds, FandeufuanuduiusseinaUsend, (nawmer: ISR INeNdsssuAans,
2565), v 194.

2 gr3uAUNTBIALANaN SN InRtesRn13NsAnlan (The Marrakesh Agreement Establishing the WTO)
Jeyesin

“The Parties to this Aereement,

Recognizing that their relations in the field of trade and economic endeavour should be conducted
with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of
real income and effective demand, and expanding the production of and trade in goods and services, while
allowing for the optimal use of the world’s resources in accordance with the objective of sustainable
development, seeking both to protect and preserve the environment and to enhance the means for doing so in
a manner consistent with their respective needs and concerns at different levels of economic development.

- @aduliniulaed o)

“ Francis Fukuyama, “THE END OF HISTORY AND THE LAST MAN,” [online] Available from : https://archive.
org/details/endofhistorylast0000fuku/page/n9/mode/2up [21 August 2567]
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? Andreas F. Lowenfeld, INTERNATIONAL ECONOMIC LAW, p.598.

* Peter Van den Bossche, THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION: TEXT,
CASES AND MATERIALS, p.173.

» World Trade Organization, “United States — Standards for Reformulated and Conventional Gasoline
(DS2, 20 wewn1Au A.A. 1996),” in WTO Dispute Settlement: One-Page Case Summaries, (2019), p.9.
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* World Trade Organization, “United States — Import Prohibition of Certain Shrimp and Shrimp
Products (DS58, 6 WerIneu A.A. 1998),” in WTO Dispute Settlement: One-Page Case Summaries, (2019), p.29.

" World Trade Organization, “European Communities — Measures Affecting Asbestos and Asbestos —
Containing Products (DS135, 5 w1y A.A. 2001),” in WTO Dispute Settlement: One-Page Case Summaries,
(2019), p.56.
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* David Hunter, James Salzman, and Durwood Zaelke, INTERNATIONAL ENVIRONMENTAL LAW AND
POLICY, p.1287-1288. Uimﬁuﬂgwmaﬁlé’gﬂuﬁuaﬂﬁum%miwﬁimﬂazLﬁamimamamwmiﬁ John H. Jackson
Aenaaad Tuna-Dolphin 1UsAg John H. Jackson, William J. Davey, and Alan O. Sykes, LEGAL PROBLEMS OF
INTERNATIONAL ECONOMIC RELATIONS: CASES, MATERIALS AND TEXT, 3 ed. (Minnesota: West Publishing,
1995), p.584-588.

“Tan13nil angaudh, Fandoutuanuduiusszuinalszna, win 194,
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“Recognizing that their relations in the field of trade and economic endeavour should be conducted
with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of
real income and effective demand, developing the full use of the resources of the world and expanding the
production and exchange of goods,” (@aduldliulaerde)

* “Sustainable development is development that meets the needs of the present without
compromising the ability of future generation to meet their own needs” I‘Ui(ﬂ@ Nicholas Grossman, THAILAND’S
SUSTAINABLE DEVELOPMENT SOURCEBOOK, 2™ ed. (Singapore: Editions Didier Millet (EDM), 2017), p.25.

“ T3 913au0R, Fawandoufuauduiusszvdnadszne, wih 75
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Pullman92005092557%20NESDB%20all_190.pdf [26 nIn 1AL 2567]
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au1dn, dlinsssumansuaznisidies s1vludineani, 6 fueeu 2566), ni 9-10. wazlusag Will Baxter,
Nicholas Grossman and Nina Wegner, A CALL TO ACTION: THAILAND AND THE SUSTAINABLE DEVELOPMENT
GOALS, (Singapore: Editions Didier Millet (EDM), 2016), p.25.

** Satoko KONO and Kan SATO, 604 T4 Mm %3 SDGs #AF (4112 SDGs Tu 60 ua),
(Gijutsuhyoronsha, 2023), p.23. (m‘mtﬁﬁu)

*! Satoko KONO and Kan SATO, 604> T4 %3 SDGs #AFT (ila SDGs Tu 60 wnil), p.19. uag Eileen
de Jong and Marjanneke J. Vijge, “From Millennium to Sustainable Development Goals: Evolving discourses and
their reflection in policy coherence for development,” p.6 [online] Available from : https://www.sciencedirect.
com/science/article/pii/S258981162030046X [26 July 2024]
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21



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

(%

Wminevesn s igduanunsouteentendu 5 nau fadl
1. People fio \wneiieafudnsuyweyy sulaun iwwuneq (1) - (6)

2. Prosperity fig 1U1vu189LA817UAMNTIAINILATEAILAEN1THNINTTIY

A15AT9TNAG duUlawn Wuune (7) - (11)

3. Planet fio W mneiifgiunsedsauiuiusssumduazniseysndlan suldun
Wwaned (12) - (15)

4. Peace fia Whnneneiuduinim dulaun wWhnaned (16) uas
5. Partnership fa 1Uwined (17) Fanuszimanazynauuulandessiuion

A a ¢ & Y v 1% < I Y S A

Welangriidvangvesia 5 nautiaiunaiziiulain aendeasnsulanassi 2
Ipauanas uywerdlaiuaulnnseveanTIuwerAUlne e veInTaslindvsuy va Ty
AlluNaINavemYYEMAAIEIRIUlanATI 2 Ao AduuanaelItu “nssnuduinn” g

lugnisdndsesdnisanyseurvifnazaneSguuniauduasiaza1douainalie i

a a

“Maansnavsuyweyy” Almhlugufuainanainiedniuysewu U we. 2491 (a.A. 1948)

Ao oA

aatiy nslithuned (12) - (15) Twdhwnenisimunfidedu (SDGs) Fsuandliiiuinanfey
a [ « [ 9 14 [ I a . 1 cal a al
ety “niseusnylan” lnaneunduenteuaina (Universal Value) Insivesuyudiiieuides
lafuaetanaifediu “n1sSnwduRnIn” wag “N1sAsnansuveTL” Tued

Tudmvosamumenenlunmsutledymnisdsudamnmgionidlusziulaniy
Igidamunnsdusifuinegsedies TneUszsmesng q lddnsdvienusanassewinaseme
é’u[ﬁlmLﬁmﬁumsw?ﬁmwmmwwgﬁmmﬁ 531 3 2y laun nseveydyaanussyyain
éhsjmsmﬁauwaqaquﬁmﬂm (United Nations Framework Convention on Climate Change

%39 UNFCCC) Woanstienla (Kyoto Protocol) wagmamunnasulsa (Paris Agreement) lasau

[

(v | a wa < t:’ll
HNAIAINAIHNUTLINAINUUUNINIY

[y

(1) nseveudyayranuszrmAinmenisildsundaanimgiennia Wuraunainnisi

g U

ANZNITUNTIENINESTUIRIWIENSUABULUAEN M) e1NA (Intergovernmental Panel on

Climate Change #3e IPCC) Fuillunsdnsfidfgyfignuasesdnsanissanvftunisatuayudoya

a

L‘U\ﬁ‘l/lEJ’1ﬁ’]ﬁ(ﬂ%lﬁﬂ?ﬁUﬂ'ﬁL‘Ua‘EJULLUaQﬁﬂ’]WQﬁE]"Iﬂ’]ﬁIG?{LNULL‘Wili’]‘EN’]‘L!ﬂ'ﬁ‘UiZLﬁu&ﬂWUﬂqiﬂjaﬁU

a

71 Tl wa. 2533 Wedudufvanmgieinendsundadududunauainnisiaesineg

FounTEINNETUUIIOINIATELaNINAINTTUYRIYELarNMIANANT SR uANAINND199L

Y

* Q591 Aunsed, wsegAansnisdsuaningiiona, (Geodlval: drinfiuiuninendowily, 2565), nih
6-7.

22



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 1 : unsau-unau 2568

AetuannisivAsuidasesanmgfionnie wu nsazansvesngumiudauarsnsiiuds madia
Juvessziuimealuivnays maneduusesfosssuvAtivsduuhnsinanntu udu
waveIMsUsziliufana i lugmsussyuasaiiedminseveydyananussrnmniinsnens
Wasuanmaionavesasivaesinsavussanudiul wa. 2535 elfidunilunssnvan
iauﬁa%ammmasl,umiLLﬁ‘lﬂtﬁ]ﬁymmim?ﬁmwmamwgﬁmnm lagnsouaydyIfINa
I muniusnsdivessananlagldndnns “arusuiingeusiufufiuansia (The Principle
of Common But Differentiated Responsibilities)” IngduunuszmaniAseniu 3 nqu loun
nauvesUsEIMAmULddesannsUdsfEounsranegadusussy nguuszimesiaun
uduslisndaUssmaninsasuwasandsmdondunuiondelinidiuduuenmiean
n1vanfingiseunseanuaifedadlinisadvayunianisiuladsemamaaimuilunisan
frwiFeunszanuasvdeuiufsenansenuainnsiasuilasanngiionna waznguussine
Adsiaun® msfeudyadinanlifnadedulissmataundfiniifosinusedu
msUsesieFounszananunegiseiuifeiuiul we. 2533 (.. 1990) iiesudimualy
Usemeiannds “fadmne” Vi vilfanumeignslunsasfiedounszanaunsoy
awﬁm@waﬁuﬁlﬁﬂizaummﬁﬂL%whﬁms%

[

(2) WSansiieale WuramnanmsussguaivnnAnieldnunseveudayaanlszywd

9

1 4 =

TenswWiguwlasanmgiionnie asai 3 Tl wa. 2540 (p.a. 1997) Mllonfiedls Useine

a0

Ju Tnefiszyuldfufiuroudeitasiiealadadumnunnasseiassmaidaagniunis
npvsnemelinseueydygavisznnaivhensiwasuuasanimgionnia lneinguszase
nan Ao NMsmuruaRunsallunsanfitgSeunseanlaeivuadudiiasidmanenisanfineseu
nszantun szt mneeUssnad S UNGUUTEATRILILEY AaeAUNUANTOUTEEY
natvunelugael w.e. 2551 — 2555 (A.A. 2008 - 2012) laguseinanmuiwaldiidvunglu
nsanfgiseunseanlaesiulilasesay 5 3 nseAun1sUaReiwSauUnsEanUeslU N.A. 2533

(A.A. 1990)°

(3) Anuanasuiia Wnivnisineiuinisarsifenlaldaunsaudlutaymnisidsundas
a 1% 1 & o o ANY o v o w [y ¥ 1 LYo aal a
anmgiennalaegafui esndvedindfeysulaun nislihsmiSanstafiervesUsvineg

[ a = & 1 a = I ! v ¥ S v =
ansgousndaludsemenguaianuini 1 deeglunduussmainuiugd nidadulssnan
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“GENERAL AGREEMENT ON TARIFF AND TRADE

Recognizing that their relations in the field of trade and economic endeavour should be conducted

with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of
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Abstract

The conflict in the Southern Border Provinces (SBPs) of Thailand has been
classified as a Non-International Armed Conflict (NIAC) under International Humanitarian
Law (IHL). This article reappraises the conflict classification based on situational
developments, against the requisite criteria of intensity and organization. The ramifications
of the concurrent application of IHL and IHRL to the conflict will then be discussed. It
argues that the application of both regimes to this context poses a number of legal
challenges to affected persons, i.e., the enjoyment of the right to life, the right to liberty
and the right to an effective remedy. Not only does it unnecessarily compromise the

protection afforded by IHRL, it adversely affects the conflict as well.
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1. Introduction

The conflict in the Southern Border Provinces (SBPs)' of Thailand has been
ongoing for two decades, since the resurgence of violence in 2004. The majority residents
in these provinces are Malay-Muslims. Little recognition, if not, repression of their ethnic
minority identities led to the first major independence movement in the 1940s,” which
was responded to by harsh State repression. In January 2004, coordinated armed
operations occurred, followed by violent incidents at the Krue Se mosque and Tak Bai

district.” The Martial Law was imposed enables military officers to arrest and detain

' The Southern Border Provinces (SBPs) comprise of three provinces Narathiwat, Pattani and Yala, and
the four south-eastern districts of Songkhla province: Chana, Na Thawi, Saba Yoi and Thepa.

? Jay Lamey, “Peace in Patani? The Prospect of a Settlement in Southern Thailand,” [online] Available
from : https://doi.org/http://dx.doi.org/10.5334/sta.bt [29 December 2022]; See also Thanet Aphornsuvan, “Origins
of Malay Muslim “Separatism” in Southern Thailand, (Asia Research Institute Working Paper No. 32, October 2004),”
[online] Available from : https://ari.nus.edu.sg/wp-content/uploads/2018/10/wps04_032.pdf [24 January 2025]

’ In April 2004, massacre of 32 alleged guerrillas was taken place at the historic Krue-Se mosque in
Pattani. On the same day there were arson and violent attacks by groups of insurgents resulted in 108
fatalities. Later in October 2004, forceful confrontations between security forces and peaceful protesters at Tak

Bai, Narathiwat resulted in death of total 85 persons from gunfire and suffocation during transportation to an army
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suspects for interrogation without a court warrant." The Emergency Decree and the
Internal Security Act were later enacted, granting overbroad power to security forces. The
State repression continues with the intensification of violence and widespread human

rights abuses by all sides.”

Armed violence has harmed people of all ethnic groups and religions. As of
December 2024, more than 7,600 individuals have died and over 14,000 have suffered
injuries, with civilians accounting for over half of the total casualties.” Extra-judicial killings,
detentions without trial and enforced disappearances, the culture of impunity and failure
to investigate killings by any side properly,” continue to foster injustice and frustration
among local populations. The conflict has been classified as a Non-International Armed

Conflict (NIAC), by commentators® and the Rule of Law in Armed Conflicts (RULAQ),

base.; See Final Report of the Independent Commission of Enquiry on the Krue Se Mosque Case, July 26, 2004;
Srisompob Jitpiromsri, et al., “Special Issue: Quagmire of Violence in Thailand’s Southern Borderlands Chapter 1:
Introduction”, in Asian Affairs: An American Review, 45, 2 (2018), p.43-55.

* Section 15bis of Martial Law, B.E. 2457 (1914)

® Amnesty International, “Thailand: Torture in the Southern Counter-Insurgency,” [online] Available from
s https://www.amnesty.org/en/documents/asa39/001/2009/en/ [10 August 2021]; Sunai Phasuk, “Southern Thailand
Peace Efforts Should Promote Rights,” [online] Available from : www.hrw.org/news/2020/02/07/southern-thailand-
peace-efforts-should-promote-rights [28 October 2020]

¢ annideautakiauazAURaINRaIENITINUSTINAAL aanTuduRdnen (Center for Conflict Studies
and Cultural Diversity (CSCD), Institute for Peace Studies), “aaa’dzamLmﬂﬁf,ﬁmmmﬂ@f (Summary of Incidents in
Southern Thailand)” [eeula] unasiian : https://cscd psu.ac.th/th [13 nuamiug 2568]; Alaunn InsAsudes, “gou
Joyaaudihsyiavewauls” oaula] undsfian : https://deepsouthwatch.org/th/node/12816 [10 unsAs 2565];
Human Rights Watch, “No One Is Safe Insurgent Attacks on Civilians in Thailand’s Southern Border Provinces,”
[online] Available from : https://www.hrw.org/report/2007/08/27/no-one-safe/insurgent-attacks-civilians-thailands-
southern-border-provinces [28 August 2007]

" Duncan McCargo, “Thaksin and the Resurgence of Violence in the Thai South: Network Monarchy Strikes
Back?”, in Critical Asian Studies, 38, 1 (2006), p.39-71; See also Neil J. Melvin, “Conflict in Southern Thailand:
Islamism, Violence and the State in the Patani Insurgency”, in Stockholm International Peace Research Institute,
(September 2007), p.28; See also Ay Umu wazandnual ngyauud, Fuinmluwaawds, (ududad, 2004),
711 15-313; See also Anyamanee Keawakho, “Without justice, little hope for peace by Vitit Muntarbhorn, Bangkok
Post,” [online] Available from : https://crcfthailand.org/2008/09/11/202/ [24 January 2025]

® See e.g,, Benjamin Zawacki, “Politically Inconvenient, Legally Correct: A Non-International Armed
Conflict in Southern Thailand”, in Journal of Conflict and Security Law, 18, 1 (April 2013), p.151-179; Tirawat
Pratumthong, “International Humanitarian Law and Legal Protection for Life and Body of Civilians in Armed Conflict
Situations in the Southern Border Provinces”, in Graduate Law Journal, 16, 1 (2023), p.29; For organization
threshold argument See Panitan Wattanayagorn, “Organized Movements and Violence in Thailand’s Southern
Border Provinces: Push and Pull Factors, its Operations and Possible Solution”, in Journal of Public
Administrative and Politics, 10, 2 (2021), p.80.
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Geneva Academy of International Humanitarian Law and Human Rights.” Although it was
declassified briefly, owing to the stable decrease of violence during 2019-2021, before

reclassification in 2022."°

Nevertheless, there are discernible developments that warrant reassessment, to
determine the applicable international laws and consider their consequences. The next
part reappraises factual circumstances on the grounds, against the constitutive elements
of a NIAC under IHL. Legal challenges in the concurrent application of International
Humanitarian Law (IHL) and International Human Rights Law (IHRL) to the conflict, will be
discussed. It explores whether the parallel application of international laws and
domestic legislations, provides multi-layered protection or undermines them. Finally, the
article draws attention back to the law enforcement paradigm, to pave the way towards

normalcy and the restoration of peace.

2. Conflict in the Southern Border of Thailand and IHL
Applicability?

Although Article 3 common to the Four Geneva Conventions (Common Article 3),
refers to ‘an armed conflict not of an international character’, IHL does not provide its
definition. The International Criminal Tribunal for the former Yugoslavia (ICTY),"" indicated
constitutive elements of a NIAC as a ‘protracted armed violence between governmental
authorities and organized armed groups, or between such groups within a State’.”” The
two criteria which are intensity of the violence and organization of the parties to the

conflict, have to be objectively assessed from actual conduct on a case-by-case basis.”

° The Rule of Law in Armed Conflicts (RULAC), Geneva Academy of International Humanitarian Law and
Human Rights, “Non-International Armed Conflict in Thailand,” [online] Available from : www.rulac.org/browse/
conflicts/non-international-armed-conflict-in-thailand#collapse2accord [22 August 2022]

' Geneva Academy of International Humanitarian Law and Human Rights, “Renewed Fighting Prompts
the Reclassification of a Non-International Armed Conflict in Southern Thailand,” [online] Available from : https://
www.geneva-academy.ch/news/detail/559-renewed-fighting-prompts-the-reclassification-of-a-non-
international-armed-conflict-in-southern-thailand [15 November 2023]

" The ICTY was established to prosecute individuals responsible for serious violations of IHL, committed
after the breakup of the Socialist Federal Republic of Yugoslavia in the 1990s.

' ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
[T-94-1-A, 2 October 1995, Para 70.

P ICTY, Prosecutor v. Kunarac, Kovac and Vokovic, Case No. IT-96-23 and IT-96-23/1 (Appeals Chamber),
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2.1 Intensity

The minimum degree of the ‘intensity’ of the armed conflict must be
distinguishable from internal disturbances, civil unrest or unorganized insurrections. The
ICTY judgement stated that indicative factors for an armed conflict include ‘the number,

duration and intensity of individual confrontations, etc.”

The number of Incidents and casualties in the SBPs reached its peak in 2007 but
has decreased steadily since 2013.” There are predominantly one-sided attacks of a
non-military nature i.e., assassinations, emplacement of improvised explosive devices
(IEDs), ambushes, arson attacks, drive-by shootings, machete attacks, etc., to avoid direct
confrontations.'® For instance, there were only 11 prolonged firefights between security
forces and insurgents in 2022."" The San Remo Manual on the Law of Non-International

Armed Conflict, indicates that NIACs are ‘armed confrontations’ occurring within the State.™

12 June 2002, Para 56; ICTY, Prosecutor v. Limaj, Judgement, IT-03-66-T, 30 November 2005, Para 170; ICTY,
Prosecutor v Rutaganda, Case No ICTR-96-3, Judgement, 6 December 1999, Para 93.

" ICTY, Prosecutor v. Ramush Haradinaj et al., Trial Chamber | Judgment), Case No. IT-04-84-T, 3 April
2008, Para 49.

' Srisompob Jitpiromsri, “The Deep South of Thailand: 15 Years in Fields of Open Conflict, Violence and
Peace Narratives”, in Asian International Studies Review, 20, 1 (2019), p.79-108; ASAUNN INTATUGAT, “gmsﬁaga
Audiihsgiaeuauld” [paula] unasfian : https://deepsouthwatch.org/th/node/12816 [10 un31A3 2565]; See also
The Patani Working Group for Monitoring on International Mechanisms, Civil Society Assembly For Peace (CAP),
The Federation of Patani Students and Youth (PerMAS) and Manushya Foundation, Joint UPR Submission: Armed
Conflicts & The Human Rights Situation in the Southern Border Provinces in Thailand, for the UN Universal
Periodic Review of Thailand (3rd UPR Cycle), (39th Session of the UPR Working Group, 25 March 2021); d1tin
198097, “17 Yllld. anuguusadilinname ansiamnienaulse” [peulai] uraafian - www.isranews.org/article/
south-news/south-slide/94729-anniversary.html [5 uns1Au 2564]

' Srisompob Jitpiromsri, “The Deep South of Thailand: 15 Years in Fields of Open Conflict, Violence and
Peace Narratives”, in Asian International Studies Review, p.79-108; Human Rights Watch, “Thailand: Separatists
Target Civilians for Attack,” [online] Available from : https://www.hrw.org/news/2007/08/28/thailand-separatists-
target-civilians-attack [28 August 2007]; International Crisis Group, “Thailand: The Evolving Conflict in the South:
Asia Report No. 241 - 11 December 2012,” p.5 [online] Available from : https://www.crisisgroup.org/asia/
south-east-asia/thailand/thailand-evolving-conflict-south [24 January 2025]

'" Zachary Abuza, “In 2023, Expect More Violence in Thailand’s Insurgency-Hit Deep South,” [online]
Available from : www.benarnews.org/english/commentaries/asean-security-watch/abuza-deep-south-out-
look-01062023110624.html [6 January 2023]

® International Institute of Humanitarian Law, “The Manual on the Law of Non-International Armed
Conflict With Commentary,” p.2 [online] Available from : https://www.legal-tools.org/doc/ccfd97/pdf [24 January
2025]
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The SBPs violent attacks rarely project mutual violence between the insurgents and
military forces, to constitute direct hostilities. Even though, the State armed forces are
employed to contain the situation along with the police forces. It is indicative rather than

determinative of IHL applicability."

Despite the fatal destructive capacity, armed confrontation between opposing
parties is a quintessential precondition of a NIAC.?’ The International Criminal Court (ICC)
Trial Chamber held that a NIAC exists, owing not only to its duration but also the volume
of attacks.”’ The BRN (Barisan Revolusi Nasional, National Revolution Front) the main
separatist armed group in the SBPs, has demonstrated its ability to carry out coordinated
armed operations.”” Amidst prolonged duration without mutual hostilities, these patterns
of violence are arguably sporadic terrorist attacks. The Thai Government also claimed
that the violence in the SBPs is intertwined with local criminal elements and attacks are
limited to certain areas and sporadic in nature.” Moreover, the Emergency Decree that
had been implemented across all 33 districts of the SBPs, was lifted in 16 districts, owing

to a decrease of violence.*

However, the protracted nature of intermittent violence in the SBPs cannot be
categorically excluded from analysis. The ICTY trial chamber explained that although

isolated acts of terrorism may not reach the threshold of an armed conflict. Protracted

¥ ICTY, Prosecutor v. Bosvkoski, Case No. IT-04-82-T, 10 July 2008, Paras. 177-178.

2 |CTY, Prosecutor v. Bosvkoski, Case No. IT-04-82-T, 10 July 2008, Paras. 187 and 190; See also Jann K.
Kleffner, “The Legal Fog of an Illusion: Three Reflections on ‘Organization’ and ‘Intensity’ as Criteria for the
Temporal Scope of the Law of Non-International Armed Conflict”, in International Law Studies, 95 (2019), p.169.

1 |CC, Prosecutor v. Katanga, Trial Chamber, ICC-01/04-01/07, 7 March 2014, Paras. 1216-1218.

“ International Crisis Group, “Southern Thailand’s Stop-Start Peace Dialogue: Crisis Group Asia Briefing
N°176, 25 May 2023,” [online] Available from : icg-prod.s3.amazonaws.com/s3fs-public/2023-05/b176-
southern-thailands-peace-dialogue.pdf [24 January 2025]; Mariyam Ahmad, “Coordinated bombings, arson attacks
hit Thai south,” [online] Available from : https://www.benarnews.org/english/news/thai/thai-deep-south-hit-
bombings-arson-03222024053516.html [22 March 2024]

“ Thailand’s information and clarifications on the draft Amnesty International report on the situation in
the Southern Border Provinces of Thailand. See Amnesty International, “Appendix Il They Took Nothing but His
Life,” [online] Available from : https://www.amnesty.or.th/files/5515/5497/4999/2011 southern_report EN.pdf
[24 January 2025]

2 “qJsynne G99 M3veEsEEzRAINsUsEMAanuNsalanduiitaeusdluaviosiidmiaussaa onu
sunedse suneglniln-an sSuneuds uazsunoadsu Smiadnni sniusuneszuss Sunevzuiss sunouve s1une
lunu dunevsensuns sunengie uwavsnnowiany wazdwminezal sniugnneiun suneezm s1nesi gune
M warsnonstils,” $19RUUNW, tduTt 142 noufitrud 12 9, Suft 20 uns1AN 2568, Wil 47-48.

4 LU Theb VMU
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terrorist acts, ‘are relevant to assessing the level of intensity, with regard to the existence
of an armed conflict’.” Thereby repetition of one-sided armed attacks on a temporal
continuum in the SBPs, can be accumulative of intensity assessment. Indeed, protracted
armed violence need not be continuous or uninterrupted and ‘there does not have to
be actual combat activities in a particular location, for the norms of international

humanitarian law to be applicable’.*

Moreover, the cessation of active hostilities may not equate the end of an armed
conflict. Rather, it is the general close of armed operations, based on an overall
assessment of the circumstances that marks its conclusion.”” Ongoing armed activities of
a hostile nature in the SBPs, can be considered as the continuation of the ‘protracted
armed violence’. It may also be impossible to pinpoint the exact moment, when violence
in the SBPs ends. Some scholars suggest that, as long as some hostilities continue, so
does a NIAC.”® The ICTY also held that, until the peace settlement is achieved, ‘there is
no need for the Trial Chamber to explore the oscillating intensity of the armed conflict
......” Moreover, prematurely terminating an armed conflict can create a revolving door

between IHL applicability and non-applicability, leading to a considerable degree of legal

uncertainty and confusion.”
2.2 Organization

As for the second criterion, an armed group involved in the conflict must be
considered as a party to the conflict, for the purpose of Common Article 3. An armed

group must exhibit a sufficient degree of organization and command structure, in order

» |CTY, Prosecutor v. Boskoski, Case No. IT-04-82-T, Judgement (Trial Chamber), 10 July 2008, Para. 190.

*ICTY, Prosecutor v. Zejnil Delali¢, IT-96-21-T, Judgement (Trial Chamber), 16 November 1998, Para. 185;
ICC, Prosecutor v. Bemba, ICC-01/05-01/08, 21 March 2016, Para. 140.

“" The International Committee of the Red Cross, International humanitarian law and the challenges
of contemporary armed conflicts, (32™ International Conference of the Red Cross and Red Crescent at Geneva
Switzerland, 8-10 December 2015), p.10-11.

% Sandesh Sivakumaran, The Law of Non-International Armed Conflict, (Oxford: Oxford University
Press, 2012), p.252-254; See also Julia Grignon, “The “General Close of Military Operations” as the Benchmark for
the Declassification of Armed Conflicts and the End of the Applicability of International Humanitarian Law”, in The
Canadian Yearbook of International Law, 59 (2021), p.101.

#|CTY, Prosecutor v. Haradinaj et al., Case No. IT-04-84-T, Judgment (Trial Chamber), 3 April 2008, Para. 100.

*ICTY, Prosecutor v. Gotovina, Case No. IT-06-90-T, Judgment (Trial Chamber), 15 April 2011, Para. 1694.
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to sustain military operations and to implement IHL.*>! For instance, in 2011 the
Independent International Commission of Inquiry on the Syrian Arab Republic stated that,
despite the deaths of nearly 4,000 civilians and the widespread military operations in
Syria. They were unable to verify a sufficient degree of the intensity and organization of

the FSA, as to warrant the existence of a NIAC and the application of IHL, until 2012.%

The BRN’s organizational structure and its unified strategic attacks were
previously established.” However, its ability to plan and coordinate military operations,
to maintain the continuum of the violence, has arguably become less pronounced.34
Despite its organized structure, the lower-level leadership is rather loose and the
village-based cells are autonomously operational.” Within the BRN’s decentralized chain
of command, it is also unclear whether the BRN leaders exercise de facto authority over
these militants,” or whether there is a responsible command mechanism. Indeed, the
semi-organized group whose members sporadically participate in hostilities, with little

guidance from the leadership, should not be considered as an organized armed group.”’

* ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Judgment (Trial Chamber), 14
March 2012, Para. 536; ICTY, Prosecutor v. Limaj, Judgement, Para. 90, 94-134; ICTY, Prosecutor v. Haradinaj et al,
Trial Judgement, 3 April 2008, Case No. IT-04-84-T, Para. 60; See also International Committee of the Red Cross,
“How Is the Term “Armed Conflict” Defined in International Humanitarian Law?: Opinion paper - March 2008,”
[online] Available from : https://www.icrc.org/en/doc/assets/files/other/opinion-paper-armed-conflict.pdf [24
January 2025]

*2 The Report of the Independent International Commission of Inquiry on the Syrian Arab Republic, UN
Doc A/HRC/S-17/2/Add.1, 23 November 2011, at Paras. 97-99; See also Report of the Independent International
Commission of Inquiry on the Syrian Arab Republic, A/HRC/21/50, 15 August 2012.

** Sascha Helbardt. Deciphering Southern Thailand’s violence: organization and insurgent practices
of BRN-Coordinate. Doctoral dissertation, Faculty of Philosophy, University of Passau, 2011 ; p.24-69.

** Zachary Abuza, “The Ongoing Insurgency in Southern Thailand: Trends in Violence,
Counterinsurgency Operations, and the Impact of National Politics,” [online] Available from : https://inss.ndu.edu/
Portals/68/Documents/stratperspective/inss/Strategic-Perspectives-6.pdf [24 January 2025]

* Zachary Abuza, Conspiracy of Silence the Insurgency in Southern Thailand, (United States Institutes
of Peace Press, 2009), p.118-120; See also Duncan McCargo, Tearing Apart the Land: Islam and Legitimacy in
Southern Thailand, (Cornell University Press, 2008), p.174-175; Joseph Chinyong Liow and Don Pathan,
Confronting Ghosts Thailand’s Shapeless Southern Insurgency, (Lowy Institute for International Policy, 2010),
p.16, 90, 93.

* Don Pathan, “Conflict Management and Resolution in Asia: The Role of Civil Societies in Thailand’s
Deep South,” [online] Available from : https://peaceresourcecollaborative.org/wp-content/uploads/2020/01/
Don-Pathan-OP18_Confict-Deep-South-Thailand.pdf [18 October 2012]; See also Joseph Chinyong Liow and Don
Pathan, Confronting Ghosts Thailand’s Shapeless Southern Insurgency, p.17-18.

*" Gloria Gaggioli and Pavle Kilibarda, “Counterterrorism and the Risk of over-Classification of Situations
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It should be emphasized that without the organization of an armed group, irrespective

of the high level of violence, a NIAC cannot be established.”

Nonetheless, the group’s ability to implement agreements such as periodic
ceasefires during Ramadan or the Deed of Commitment under Geneva Call for the
Protection of Children from the Effects of Armed Conflict,” can imply its internal command
structure. Even so, factions between the BRN’s political and military wings, have raised
concerns over the insurgent group’s ability to speak with one voice.” After the Thai
government and the BRN agreed to seek solutions in accordance with the Thai
constitution, which proscribes separatism. The group’s military wing signaled its

disapproval, by escalating its insurgent operations.”

Indeed, the necessary level of organization of the armed group needs not be high,
to the same extent as the State armed forces. Defects in its structure and hierarchy should
not obstruct the application of IHL to the situation as a whole, so long as it is capable of
IHL compliance.” Due to the BRN’s hyper-secrecy nature, the organizational structure or
disciplinary system (if any) may not be clearly recognized. Besides, the structural or
operational factors of the armed group are neither cumulative nor determinative

requirements, for the organizational threshold.”

of Violence”, in International Review of the Red Cross, 103, 916-917 (2021), p.203-236, 214; Noam Lubell, “The
War (?) against Al-Qaeda,” in International Law and the Classification of Conflicts, ed E. Wilmshurst (Oxford
University Press, 2012), p.24-25.

*® Jelena Pejic, “The Protective Scope of Common Article 3: More than Meets the Eye”, in
International Review of the Red Cross, 93, 81 (March 2011), p.4.

¥ Geneva Call, “Deed of Commitment under Geneva Call for the Protection of Children from the Effects
of Armed Conflict,” [online] Available from : http://theirwords.org/media/transfer/doc/doc_brn_children_english-
bcfab04b9b7e0d829b228ca02dde95f2.pdf [24 January 2025]

“ Srisompob Jitpiromsri, et al., “Special Issue: Quagmire of Violence in Thailand’s Southern Borderlands
Chapter 1: Introduction”, in Asian Affairs: An American Review, p.43-55; See also Hadi Azmi, “Can Thai
Separatists and Bangkok Agree on Peace in Talks Brokered by Malaysia?,” [online] Available from : https://www.
scmp.com/week-asia/explained/article/3162267/can-thai-separatists-and-bangkok-agree-peace-talks-brokered
[11 January 2022]

! International Crisis Group, “Southern Thailand’s Stop-Start Peace Dialogue: Crisis Group Asia Briefing
N°176, 25 May 2023,” [online] Available from : icg-prod.s3.amazonaws.com/s3fs-public/2023-05/b176-southern-
thailands-peace-dialogue.pdf [24 January 2025]

2 ICTY, Prosecutor v. Naser Oric (Trial Judgment), IT-03-68-T, 30 June 2006, Para. 254; See also Peter
Margulies, “Networks in Non-International Armed Conflicts: Crossing Borders and Defining ‘Organized Armed Group”,
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Judgement, Para. 89, 132; ICTY, Prosecutor v. Haradinaj, et al., Case No. IT-04-84-T, Judgment (Trial Chamber), 3
April 2008, Para. 69, 89; See also Rogier Bartels, “The Organisational Requirement for the Threshold of Non-
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2.3 IHL Applicability to the SBPs Conflict?

Providing that, A NIAC is established based on the two objective criteria, logically
when each criterion factually falls below the constitutive threshold, a NIAC ceases to
exist.” However, the ICTY and the ICC held that a NIAC ends when ‘a peaceful settlement
is achieved’, not the gradual disappearance of its constitutive elements.” According to
the ICRC, a NIAC ends, if there is ‘a lasting cessation of armed confrontations, without real
risk of resumption’.* It is when the fighting declines, up until the point that it dissipates
entirely.”” However, this approach is either a retrospective assessment for securing the
court jurisdiction or to avoid uncertainty in IHL protection. In this context, despite the
persistence of sporadic violence, there is a lack of armed confrontations and factual
circumstances on the ground are relatively stable. This raises the question of whether
consideration of military necessity, a cardinal principle of IHL, is still relevant. Over-
classification and applying IHL to circumstances not amounting to an armed conflict, pose

risks and are unnecessary.

International Armed Conflict Applied to the Syrian Opposition,” [online] Available from : https://www.armedgroups-
internationallaw.org/2012/08/09/the-organisational-requirement-for-the-threshold-of-non-international-armed-
conflict-applied-to-the-syrian-opposition/ [9 August 2012]

* Rogier Bartels, “From Jus In Bello to Jus Post Bellum: When Do Non-International Armed Conflicts
End?,” in JUS Post Bellum: Mapping the Normative Foundations, eds. Carsten Stahn et al. (Oxford, United
Kingdom: Oxford University Press, 2014), p.297-314; Rogier Bartels, “Temporal Scope of Application of IHL: When
Do Non-International Armed Conflicts End? Part 2,” [online] Available from : http://opiniojuris.org/2014/02/19/
guest-post-bartels-temporal-scope-application-ihl-non-international-armed-conflicts-end-part-2/ [19 February 2014];
Gabriella Venturini, “IHL Obligations that Survive an Armed Conflict: the Legal Framework,” in Respecting
International Humanitarian Law: Challenges and Responses, eds. Michel Veuthey and Gian Beruto,
(International Institute of Humanitarian Law, 2013), p.182; Marko Milanovic, “The End of Application of
International Humanitarian Law”, in International Review of the Red Cross, 96, (2014), p.178-181; See also on
the degradation of the organization of non-State actors bringing the end of a NIAC. Tilman Rodenhduser,
Organizing Rebellion: Non-State Armed Groups under International Humanitarian Law, Human Rights Law,
and International Criminal Law, (Oxford University Press, 2018), p.108-110.

*|CTY, Prosecutor v Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj, Trial Chamber I, Judgment, 3 April 2008,
Case No IT-04-84-T at Para. 100; ICC, Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, 14 March 2012, Para.
548; ICC, Prosecutor v. Bemba, ICC-01/05-01/08, 21 March 2016, Para. 141; Marco Sassoli, International
Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, (Cheltenham, UK:
Edward Elgar, 2019), p.191.

“ |CRC, Commentary on the First Geneva Convention: Convention (1) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, 2nd ed., Geneva, 2016, Para. 491.

" Sandesh Sivakumaran, The Law of Non-International Armed Conflict, p.253.
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However, there is no determinative authority to endorse the SBPs conflict
classifications, leaving it open to debate. Indeed, it is highly contentious how long the
cessation of hostilities needs to last, for a NIAC to be considered concluded. Besides,
there is no evidence of the dismantling of the armed group. Reluctantly, the Thai

government acknowledges its existence through its representatives in peace dialogues.

Determination of the existence of a NIAC, will not be free from subjectivity and is
influenced by diverging considerations, adopted by various actors.* Despite the positive
developments discussed above, the conclusion of hostilities is not of complete certainty.
Even so, it necessitates a thorough factual and legal assessment, to ensure appropriate
humanitarian protection. The next section discusses legal challenges in the concurrent

application of IHRL and IHL (if applicable) to the SBPs conflict.
3. Legal Challenges in the Concurrent Application of IHL and IHRL.

Given that the SBPs conflict continues to be classified as a NIAC, IHL and IHRL are
applicable, as established in international jurisprudence,” UN mechanisms™ and extensive

legal literature.” It was suggested that the relationship between the IHL and IHRL is

*® Marko Milanovic, “The End of Application of International Humanitarian Law”, in International Review
of the Red Cross, p.181; Jann K. Kleffner, “The Legal Fog of an Illusion: Three Reflections on ‘Organization” and
‘Intensity’ as Criteria for the Temporal Scope of the Law of Non-International Armed Conflict”, in International
Law Studies, p.178.

“1CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, Para. 25; ICJ,
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 9 July
2004, Para. 106; ICJ, Case Concerning Armed Activities on the Territory of the Congo (DRC v. Uganda), 19 December
2005, Paras. 216-217.

** Human Rights Committee, Sarma v Sri Lanka, CCPR/C/78/D/950/2000, 31 July 2003; Human Rights
Committee, Concluding Observations: Democratic Republic of the Congo, CCPR/C/COD/CO/3, 26 April 2006
(generally applying the ICCPR in non-international armed conflicts); Human Rights Committee, General Comment
No. 29: States of Emergency (Article 4), Para. 3, UN Doc. CCPR/C/21/Rev.1/Add.11 (July 24, 2001); Human Rights
Committee, General Comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to
the Covenant Adopted on 29 March 2004, UN Doc. CCPR/C/21/Rev.1/Add.13, Para. 11.

*! Marco Sassoli and Laura Olson, “The relationship between international humanitarian and human rights
law where it matters: admissible killing and internment of fighters in non-international armed conflicts”, in
International Review of the Red Cross, 90, 871 (2008), p.599-627, 615; See also William Schabas, “Lex
specialis? Belt and suspenders? The parallel operation of human rights law and the law of armed conflict, and the
conundrum of jus ad bellum”, in Israel Law Review, 40 (2007), p.592-613, 597; Kenneth Watkin, “Controlling the
Use of Force: A Role for Human Rights Norms in Contemporary Armed Conflict”, in American Journal of

International Law, 98, 1 (2004), p.25; J Cerone, “Jurisdiction and Power: The Intersection of Human Rights Law &
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governed by the lex specialis principle.”” The UN Special Rapporteur on extrajudicial,
summary, or arbitrary executions, also acknowledged that the existence of the
international legal framework governing the conduct of hostilities in NIAC, limits the full
effect of human rig‘hts.53 However, IHL should not always be held as more specific. The
total displacement of IHRL as an entire regime, instead of the relevant norms, poses
significant risks.” This could allow States to exploit more permissive rules of IHL on the
sole basis of national security. Rather, its simultaneous application is supposed to
coordinate the two levels of protection.” However, the extent to which the two regimes

operate and regulate a NIAC is vague.

Thailand is bound by its international human rights obligations e.g., the
International Covenant on Civil and Political Rights (ICCPR) in its entirety, for the absence
of derogation. If the SBPs conflict is a NIAC, it will be regulated by Common Article 3 and
customary IHL. As Thailand is not a party to the Protocol Additional to the Geneva
Conventions, relating to the Protection of Victims of Non-International Armed Conflicts
1977 (Additional Protocol Il). Moreover, Thailand adopts a dualist approach, which requires
implementing legislation to incorporate international treaties into national law. There is
a domestic implementation of the Third Geneva Convention on Prisoners of War 1949,

yet excludes the provision of Common Article 3.° There are relevant criminal law

The Law of Non-International Armed Conflict in an Extraterritorial Context”, in Israel Law Review, 40 (2007),
p.396, 401.

*2|CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, Para. 64; Sean
Aughey and Aurel Sari, “Targeting and Detention in Non-International Armed Conflict: Serdar Mohammed and the
Limits of Human Rights Convergence”, in International Law Studies, 91 (February 2015), p.60-118.

** Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, UN Doc.A/68/382,
13 September 2013, Para. 52.

> Noam Lubell, “Challenges in Applying Human Rights Law to Armed Conflict”, in International Review
of the Red Cross, 87 (2005), p.737; Marko Milanovic, “Norm Conflicts, International Humanitarian Law and Human
Rights Law,” in Human Rights and International Humanitarian Law, Collected Courses of the Academy of
European Law, Vol. XIX/1, ed. Orna Ben-Naftali (Oxford University Press, 2010), p.5-8.

> Gloria G. Gaggioli and Robert Kolb, “A Right to Life in Armed Conflicts? : the Contribution of the
European Court of Human Rights”, in Israel Yearbook on Human Rights, 37 (2007), p.115-163; See also Francoise
J. Hampson, “The Relationship between International Humanitarian Law and Human Rights Law from the
Perspective of a Human Rights Treaty Body”, in International Review of the Red Cross, 90, 871 (September 2008),
p.549-572.
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provisions but the extent to which, Common Article 3 and customary IHL, will be

implemented, remains to be settled.
3.1 The Right to Life and Targeted Killings

In NIACs, it is vital to define the scope of the human right to life i.e., when an
individual may be lethally targeted. According to the ICJ’s advisory opinion, it is
prohibited to arbitrarily deprive someone of their life but HL as the lex specialis, will
define what constitutes an arbitrary deprivation of life.”” In IHL, civilians who do not take
a direct part in hostility, are protected against direct attack. People who do so, on a
merely spontaneous, sporadic, or unorganized basis, are targetable only for the time
being. Once cease their direct participation in hostility, their underlying immunity from an
attack is restored. While members of a non-State armed group are targetable, based on

their ‘continuous combat function’.”

In operational terms, it is indistinguishable between a person taking a direct part
in hostilities and a member of an organized armed group, whose ‘continuous combat
function’, is also determined by direct participation in hostilities.”” Therefore, a person
who either for such time directly participates in hostilities or has a function within the
armed groups, that constitutes direct participation in the hostilities, can be lethally
targeted. Whereas members of the State armed forces can be lawfully targeted at all

times. Are military personnel’s rights to life, discriminately deprived of?

This proposition is impractical and unbalanced towards the members of State

armed forces, who are considered its members, regardless of their non-combat function.®

*"1CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, Para. 64.

*® Nils Melzer, “Interpretive Guidance on the Notion of Direct Participation in Hostilities under
International Humanitarian Law”, in International Committee of the Red Cross, (May 2009), p.33, 71; See also
Rogier Bartels, “When Do Terrorist Organisations Qualify as ‘Parties to an Armed Conflict” Under International
Humanitarian Law?,” [online] Available from : https://doi.org/10.2139/ssrm.3209305 [28 January 2023]

* Michael N. Schmitt, “International Humanitarian Law and the Targeting of Non-State Intelligence
Personnel and Objects”, in Duke Journal of Comparative & International Law, 30, 309 (2020), p.338; See also
Kenneth Watkin, “Opportunity Lost: Organized Armed Groups and the ICRC “Direct Participation in Hostilities”
Interpretive Guidance”, in International Law and Politics, 42 (2010), p.641.

% Droege Cordula, “Elective Affinities? Human Rights and Humanitarian Law”, in International Review
of the Red Cross, 90 (2008), p.501, 527, Michael N. Schmitt, “The Interpretive Guidance on the Notion of Direct
Participation in Hostilities: A Critical Analysis”, in Harvard National Security Journal, 1 (2010), p.5, 22-24.
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The ICRC Commentary on the Additional Protocol Il also provides that ‘[tlhose belonging

to armed forces or armed groups may be attacked at any time.”*"

Thus, insurgents and
military personnel are legitimate targets, unless placed hors de combat, on the basis of
their status alone, irrespective of whether they pose an imminent threat. These divergent
views on what constitutes direct participation in hostilities and who may be lethally

targeted in hostilities (function or status-based), vastly weaken civilians’ protection.

In the SPBs, compliance with the principle of distinction and verification of a
legitimate target is not straightforward. Particularly when insurgents intermingle with local
villagers and participate in part-time guerrilla activities.”” Owing to the dissident group’s
security concerns, they are loosely affiliated and do not expressly distinguish themselves
from civilians. The fluid nature of membership and lack of objectively identifiable criteria,
grants State officials a significant degree of discretion, in determining legitimate targets.
Consequently, innocent civilians, e.g., young Malay-Muslim men, are often mistakenly
attacked. Even though a person’s alleged membership in particular ethnic or religious
groups, should not be considered as representing a threat to national security and be

targeted accordingly.

Under IHL, a person who directly takes part in hostility may be subjected to lethal
force, without a prior attempt to arrest or detain. Even though it has been argued that,
IHL is ‘far from giving the right to kill’.** Lethally targeting legitimate targets under IHL, is
lawful. This might provide justification for counterinsurgency operations in the SBPs, which
often end with security forces killing suspects.*® Indeed, insurgence always constitutes a
crime under domestic law and should be handled by criminal procedure, not extra-

judicial executions.

' Yves Sandoz, Christophe Swinarski and Bruno Zimmermann, Commentary on the Additional Protocols
of 8 June 1977 to the Geneva Conventions of 12 August 1949, ICRC, Geneva, 1987, Para. 4789.

% Sascha Helbardt, “Anatomy of Southern Thailand’s Insurgency: Some Preliminary Insights,” [online]
Available from : https://www.newmandala.org/wp-content/uploads/2010/01/Anatomy-of-Southern-Thailand-
TALLs-Insurgency.pdf [3 February 2025]

% G.Gaggioli, L’influence mutuelle entre les droits de ’homme et le droit international humanitaire
a la lumiéere du droit a la vie, (Editions A. Pedone, 2013), p.252.

* International Crisis Group, “Southern Thailand’s Stop-Start Peace Dialogue: Crisis Group Asia Briefing
N°176, 25 May 2023,” [online] Available from : icg-prod.s3.amazonaws.com/s3fs-public/2023-05/b176-southern-
thailands-peace-dialogue.pdf [3 February 2025]
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In IHRL paradigm, everyone is entitled to the human right to life without distinction.
Deliberate killings are only allowed, if they are in defence of an immediate threat, that
is absolutely necessary.” IHRL deem:s it is disproportionate for the officials to have recourse
to lethal force, not as a last resort when capture is feasible. For instance, the Israeli
Supreme Court held that, in a preventive strike against terrorists, in the context of an
armed conflict, ‘A civilian taking direct part in hostilities, may not be targeted such time

as he is doing so, if a less harmful means can be employed’.*

Moreover, the proportionality principle in IHL acknowledges collateral damage to
civilians, albeit must be spared. If such losses are not excessive, compared to the direct
military advantage anticipated, it is a lawful conduct of hostility.” Such calculated effect
is obviously illegitimate under IHRL, unless can be justified in a highly exceptional case
i.e., absolute necessity.”® Despite its protective regime, by the virtue of military necessity,

IHL authorizes the deprivation of life as well.

To a large extent, violent attacks in the SPBs conflict, e.g., bombings, arsons or
ambushes, occurred during non-active hostilities. Separate crimes should be distinguished
from armed conflict and be subject to the rules of law enforcement, not IHL.”
Particularly when the government has exercised sufficient control over the SBPs and the
law enforcement operations are practicable. In this context, it was suggested that IHRL
should prevail over IHL as lex specialis and IHL must be interpreted within the framework
of IHRL.” This would prohibit status-based targeting or direct recourse to lethal force,

when the individual could have been detained without unreasonable risk.

* United Nations Basic Principles on the use of force and firearms by law enforcement officials, 1990,
Art. 9; See also Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions (Philip Alston),
‘Study on targeted killings” A/HRC/14/24/Add.6, (28 May 2010), Para. 11.

% Public Committee against Torture et al v Government of Israel et al, 13 December 2006, Para. 40.

°" Article 51(5)(b) of AP |

% Ahmet Ozkan and others v. Turkey, App no. 21689/93, ECtHR [6 April 2004], Para. 305-306.

*ICTY, Prosecutor v. Dusko Tadi¢ IT-94-1-T, (7 May 1997) [Judgement] Para. 562.

“D. Murray, “Relationship between international human rights law and the law of armed conflict,” in
Practitioners’ Guide to Human Rights Law in Armed Conflict, eds D. Akande, C. Garraway, F. Hampson, N.
Lubell, and E. Wilmshurst (Oxford: Oxford University Press, 2016), p.90-91; Marco Sassoli and Laura M. Olson, “The
Relationship between International Humanitarian and Human Rights Law Where It Matters: Admissible Killing and
Internment of Fighters in Non-International Armed Conflicts”, in International Review of the Red Cross, 90, 871
(September 2008), p.599-627; United Nations Human Rights Office of the High Commissioner, “International Legal
Protection of Human Rights in Armed Conflict,” p.63 [online] Available from : https://www.ohchr.org/sites/default/
files/Documents/Publications/HR in_armed_conflict.pdf [3 February 2025]
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The deployment of military units in the SBPs neither alters the operation of the
law enforcement paradigm, nor necessarily implies that it is not applicable.”" Moreover,
even if IHL is applicable, it is not the more appropriate legal system. For instance, the UK
Higch Court decision ruled that, even though deployed in the NATO operations, the
shootings that were not in a combat situation, or an act of self-defence against an
immediate threat. The soldiers owed a duty of care and the use of force must be
approached as a last resort.”” In the Occupied Palestinian Territory, targeting individuals
during a demonstration occurring during an armed conflict, based purely on their

membership in an armed group, is also prohibited.”

From an operational perspective, this proposal Arguably disregards the State
security and debilitates the efficacy of military operations, to defeat an opponent.™
However, in the SBPs context, such population is not an adversary to be defeated.
Rather they are stakeholders, who should be capable of envisioning co-habiting in the
community. Violence in the SBPs can and should be contained by the law enforcement
measures. The application of IHL imposes unnecessary risks to civilians, disguises

summary executions that foster retaliation and perpetuate vicious cycle of violence.
3.2 The Right to Liberty and Security Detention

The substance and binding character of NIAC internment regime is contentious.
Conventional IHL neither contains the legal basis for internment in NIAC, its modalities

nor termination.” Arguably, an inherent power and a legal basis to detain in NIAC for

" Yoram Dinstein, “Concluding Remarks on Non-International Armed Conflicts”, in International Law
Studies, U.S Naval War College, 88 (2012), p.403.

? The High Court of Justice of England and Wales, Mohamet Bici Skender v Ministry of Defence, 2004
EWHC 786(QB)

" Report of the detailed findings of the independent international Commission of inquiry on the protests
in the Occupied Palestinian Territory (18 March 2019) A/HRC/40/CRP.2, Para. 106.

" Geoffrey S. Corn, “Mixing Apples and Hand Grenades: The Logical Limit of Applying Human Rights Norms
to Armed Conflict”, in Journal of International Humanitarian Legal Studies, (November 2009), p.1-51.

” Lawrence Hill-Cawthorne, International Law and the Procedural Regulation of Internment in Non-
International Armed Conflict, (Oxford University, 2014), p.78-120; Els Debuf, Captured in War: Lawful Internment
in Armed Conflict, (Editions Pedone/Hart, 2013), p.470; See also Pavle Kilibarda and Gloria Gaggioli, “Detention
of Suspected Terrorists in Connection with Armed Conflict: A Focus on Release and Repatriation”, in Prisoners of
War in Contemporary Conflict, eds. Michael N. Schmitt and Christopher J. Koschnitzky (Oxford University Press,
2023)
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‘imperative security reasons’, exists in custom.’® However, the British High Court of Justice
held that IHL does not confer a legal basis for detention in NIACs.”" State practices also
generally rely neither on customary nor IHL treaties but on domestic law, for providing a
legal basis to intern in NIACs.”® The Human Rights Committee’s jurisprudence also
consistently applies Article 9 to detentions in NIACs.” Thus, the State’s human rights

obligations remain intact.

The legal basis for internment can be found in Thai security legislation. The
Martial Law enables the military to detain a person without charge, if there is a reasonable
ground to suspect him/her.”” The Emergency Decree also prescribes sweeping grounds
for arrest and security detention e.g., suspected of being an accomplice, a perpetrator,
an instigator or a supporter of an incident.*’ Under these provisions, the detaining
authorities are exempted from providing reasonable evidence, as would normally be
required to issue an arrest warrant.* It is controversial whether these legislations conform
to the principle of legality and proportionality, according to IHRL. Even though customary

IHL considers that arbitrary deprivation of civilians or persons hor de combat, is not

"% |CRC, Commentary to the Geneva Convention | for the Amelioration of the Condition of the Wounded
and Sick in the Armed Force in the Field, Para. 728 (2d ed. 2016); ICRC, Internment in Armed Conflict: Basic Rules
and Challenges, Opinion Paper, November 2014.

" The High Court of Justice of England and Wales (EWHC), Serdar Mohammed v. Ministry of Defence,
[2014] EWHC 1369 (QB), 2 May 2014, Paras. 243, 287.

® UN Commission on Human Rights, ‘Report of the Working Group on Involuntary or Enforced
Disappearances: Mission to Nepal’, E/CN.4/2005/65/Add.1 (28 January 2005) Para. 45; Harold Hongju Koh, Legal
Adviser, U.S. Department of State, “Remarks at the Annual Meeting of the American Society of International Law:
The Obama Administration and International Law,” [online] Available from : https://2009-2017.State.gov/s/\/
releases/remarks/139119.htm [25 March 2010]; See also “Official Records of the Diplomatic Conference on the
Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflicts: Geneva 1974-
1977 - VolVII,” p.333 [online] Available from : https://tile.loc.gov/storage-services/service/ll/Imlp/RC-records_Vol-
7/RC-records_Vol-7.pdf [3 February 2025]; Gabor Rona, “Is There a Way Out of the Non-International Armed
Conflict Detention Dilemma?”, in International Law Studies, 91 (2015), p.37-42.

" U.N. Human Rights Committee, General Comment No. 35: Article 9 (Liberty and Security of
Person), Para. 15, U.N.Doc. CCPR/GC/35 (16 December 2014); Human Rights Committee, ‘Concluding Observations:
Sri Lanka’, CCPR/CO/79/LKA, 1 December 2003, Para. 13; Human Rights Committee, Concluding Observations:
United Kingdom, CCPR/C/GBR/CQO/6, 30 July 2008, Para. 14.

* Section 15bis of Martial Law, B.E. 2457 (1914)

# Section 11(1) of Emergency Decree on Public Administration in Emergency Situations, B.E. 2548 (2005)

¥ Section 66 of The Criminal Procedure Code
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compatible with the principle of humane treatment in Common Article 3.2 IHL as lex
specialis modifies IHRL standard, in determining the arbitrariness of the detention, to take
account of the existence of a NIAC.** To some extent, IHL legitimizes the implementation
of security laws based solely on national security, which undermines the human right to

liberty and security of persons.

Regarding procedural requirements, although Common Article 3 provides a
safeguard on the right to a fair trial, the degree to which it regulates internment is limited
e.g., without habeas corpus.” The UN human rights bodies held that ‘[t]he right to bring
proceedings before a court to challenge the lawfulness of detention ... is not derogable
under international law and is not restricted even in times of armed conflict or public
emergency’.*® The obligation to bring an arrested person promptly before a judge, requires
that the delay must not exceed a few days.”” However, the Martial law authorizes
security detention for up to 7 days without a judicial warrant.”*® The Emergency Decree
also permits an arrest without charge and internment for an additional maximum of 30
days, without trial. During this period (37 days in total), a suspect must be detained in
designated places, other than the official detention facilities.*” These provisions are silent
on an internee’s access to legal counsel and habeas corpus. Normal criminal procedure

would be applicable, only to detention beyond this point.

¥ J-M Henckaerts and L Doswald-Beck, Customary International Humanitarian Law, Volume I: Rules,
(Cambridge: Cambridge University Press, 2005), p.344 (Rule 99)

¥ UN Commission on Human Rights, ‘Situation of Detainees at Guantanamo Bay’, E/CN.4/2006/120, 27
February 2006, Para. 19; See also ICRC, “Expert Meeting on Procedural Safeguards for Security Detention in Non-
International Armed Conflict: Chatham House & ICRC, London, 22-23 September 2008,” [online] Available from :
www.icrc.org/en/doc/assets/files/other/security-detention-chatham-icrc-report-091209.pdf [3 February 2025]

¥ Gloria Gaggioli and Pavle Kilibarda, “Counterterrorism and the Risk of over-Classification of Situations
of Violence”, in International Review of the Red Cross, p.203-236.

% Human Rights Committee, General Comment No 29, Para. 11; Human Rights Committee,
‘Concluding Observations: United States of America’, CCPR/C/USA/CO/3, 15 September 2006, Para. 18; Human
Rights Committee, “General Comment No. 35, Article 9: Liberty and security of person, Para. 67; See also Report
of the Working Group on Arbitrary Detention, ‘United Nations Basic Principles and Guidelines on the right of anyone
deprived of their liberty to bring proceedings before a court” WGAD/CRP.1/2015, (4 May 2015), Paras. 22-23; Human
Rights Committee, ‘Concluding Observations: Israel” CCPR/CO/78/ISR, 21 August 2003, Paras. 12-13; Human Rights
Committee, ‘Concluding Observations: Israel” CCPR/C/ISR/CO/3, 3 September 2010, Para. 7.

¥ Human Rights Committee, General Comment No. 8, Right to liberty and security of person, 30 June
1982.
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Furthermore, juvenile justice procedures, i.e., assistance by a multi-disciplinary
team,” a child must be brought to the juvenile court within 24 hours of arrest,” recourse
to detention as a measure of last resort,” etc., are overruled by security laws. The
displacement of normal criminal procedure could result in incommunicado detention.
Without proper judicial review, internees are significantly susceptible to torture or other
ill-treatment. However, these restrictions of the right to liberty may be justified from the
perspective of IHL, where it may not be practicable to apply human rights guarantees, to

those interned for ‘imperative reasons of security’.”

As for release, IHL permits internment for so long as there is justification
necessitated by armed conflict. Although the longer the internment period, the more
stringent the necessity test will be. As discussed above, it is difficult to determine the end
of hostilities in the SBPs. Consequently, the State can perceive insurgency as a security
threat which justifies the internment of the armed group’s members, for an overly

excessive period.

Despite the equal application of IHL to all parties to the conflict, there is no avail-
able report of internment by the BRN. Besides, it does not exert governmental functions
or control over any part of the territory, so as to give rise to its human rights obligations.™

Therefore, internment by a non-State armed group in the SBPs, will not be discussed.

 Section 13bis of The Criminal Procedure Code

°! Section 72 of Juvenile and Family Court and Procedure Act B.E. 2553 (2010)

°? Section 74 of Juvenile and Family Court and Procedure Act B.E. 2553 (2010)

” Sean Aughey and Aurel Sari, “Targeting and Detention in Non-International Armed Conflict: Serdar
Mohammed and the Limits of Human Rights Convergence”, in International Law Studies, p.60.

* Human Rights Council, ‘Report of the Independent International Commission of Inquiry on the
Syrian Arab Republic’, UN Doc A/HRC/21/50, 16 August 2012, 47, Annex Il [10]; UN Commission on Human Rights,
‘Extrajudicial, Summary or Arbitrary Executions: Report of the Special Rapporteur, Philip Alston’, E/CN.4/2005/7,
22 December 2004, Para. 76; See also Geneva Academy of International Humanitarian Law and Human Rights,
“Rules of Engagement Protecting Civilians through Dialogue with Armed Non-State Actors,” [online] Available from
- https://www.geneva-academy.ch/joomlatools-files/docman-files/Research%20documents/Rules-of-Engagement-
EN.pdf [3 February 2025]; See Report of the International Commission of Inquiry to investigate all alleged violations
of international human rights law in the Libyan Arab Jamahiriya’, UN Human Rights Council, UN Doc A/HRC/17/44,
1 June 2011, Para. 72; Andrew Clapham, “The Rights and Responsibilities of Armed Non-State Actors: The Legal
Landscape & lIssues Surrounding Engagement,” [online] Available from : https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1569636 [17 March 2010]
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The State administration and judicial system in the SBPs has not been disrupted.
There are alternative measures e.g., criminal procedure to effectively address security
threats. IHL should not be invoked to justify the impairment of IHRL detention safeguards.
Instead, in a NIAC the government is expected to ensure human rights guarantees to all
conflict-related detainees.”” For instance, the Israeli Supreme Court held that it is
‘particularly practical under the conditions of belligerent occupation, where the arrest,

investigation, and trial are at times realizable possibilities”.”

3.3 The Right to an Effective Remedy and the State’s Obligation to
Investigate

Under IHRL, the duty of the State to investigate every alleged violation of the right
to life by State authorities is inherent to the right to life, which is non-derogable.”
The obligation to investigate is also attached to a State’s positive obligation, to respect
and ensure respect for IHL and IHRL.”® In international armed conflict, IHL imposes an
obligation to investigate and prosecute allegations of grave breaches” and death in
custody.'® Although there is no equivalent provision in NIAC, the obligation to investigate
war crimes, is regarded as customary IHL applicable in all armed conflicts.'" However,
only a credible allegation or reasonable suspicion of war crime, e.g., willful killing of

protected persons, obliges the State to open a criminal investigation.'” Death resulting

* Tilman Rodenhéuser, “Strengthening IHL protecting persons deprived of their liberty: Main aspects of
the consultations and discussions since 2011”, in International Review of the Red Cross, 98, 3 (2016), p.952.

* The Public Committee against Torture in Israel et al v. The Government of Israel et al, “The Supreme
Court of Israel sitting as the High Court of Justice, Judgment, 11 December 2005, HCJ 769/02,” Para. 40 [online]
Available from : http://www.haguejusticeportal.net/Docs/NLP/Israel/Targetted Killings Supreme_Court_13-12-2006.
pdf [3 February 2025]

" Human Rights Committee, Herrera Rubio v. Colombia, International Covenant on Civil and Political
Rights, Communication No. 161/1983, Para. 11, U.N. Doc. CCPR/C/31/D/161/1983 (November 2, 1987)

% Common Article 1 to the four Geneva Conventions 1949; General Comment no 31: Nature of the
General Legal Obligation on States Parties to the Covenant, Human Rights Committee, Doc CCPR/C/21/Rev.1/
Add.13 (26 May 2004)

* Article 49 of GCl; Article 50 of GClI; Articles 129 of GClII; Articles 146 of GCIV; Article 85 of AP |

% Article 121 of GC Ill; Article 131 of GC IV

1" J-M Henckaerts and L Doswald-Beck, Customary International Humanitarian Law, Volume I: Rules,
p.607 (Rule 158); See also Michael N.Schmitt, “Investigating Violations of International Law in Armed Conflict”, in
Harvard National Security Journal, 2 (2011), p.31-84.

2 The Public Commission to Examine the Maritime Incident of 31 May 2010, Israel’s Mechanisms for
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from the lawful conduct of hostilities e.g., killing civilians directly participating in hostilities
or collateral civilian losses that are not excessive, compared to the direct military
advantage anticipated, will not trigger an investigation under IHL. Even if it was suggested
that an investigation has to be opened, to suppress other violations of IHL or where there
have been civilian casualties.'”

Despite IHRL’s greater normative and procedural specificity concerning the State’s
duty to investigate, during armed conflict it was suggested that IHL is the (ex specialis.'™
If IHL is applicable to the SBPs conflict, the threshold for initiating an investigation will be
higher. Deaths caused by the excessive use of force or disguised enforced
disappearances in ‘hostilities’, may not trigger a criminal investigation. The human rights
standard of an effective investigation, i.e., promptness, effectiveness, independence,
impartiality and transparency,'® will also be compromised, to take account of the armed
conflict.'™ Even if the State must take reasonable steps and feasible measures to uphold
the investigative standards. Application of IHL directly undermines the victims’ enjoyment

of their rights to an effective remedy.

Examining and Investigating Complaints and Claims of Violations of the Laws of Armed Conflict According
to International Law (The Turkel Report, 2013), p.100, 101, 103; Michael N.Schmitt, “Investigating Violations of
International Law in Armed Conflict”, in Harvard National Security Journal, p.31; ICRC, “The Use of Force in
Armed Conflicts Interplay between the Conduct of Hostilities and Law Enforcement Paradigms,” p.49 [online]
Available from : www.icrc.org/en/doc/assets/files/publications/icrc-002-4171.pdf [3 February 2025]

1% Amichai Cohen and Yuval Shany, “Beyond the Grave Breaches Regime: The Duty to Investigate Alleged
Violations of International Law Governing Armed Conflicts”, in Yearbook of International Humanitarian Law,
(January 2012), p.17-33; Amy M. L. Tan, “The Duty to Investigate Alleged Violations of International Humanitarian
Law: Outdated Deference to an Intentional Accountability Problem”, in International Law and Politics, 49, 181,
(2016), p. 223-238.

' Gloria Gaggioli, “The Use of Force in Armed Conflicts Interplay between the Conduct of Hostilities and
Law Enforcement Paradigms,” p.53 [online] Available from : www.icrc.org/en/doc/assets/files/publications/
icrc-002-4171.pdf [21 September 2023]; Michael N.Schmitt, “Investigating Violations of International Law in Armed
Conflict”, in Harvard National National Security Journal, p.31-84.

' Human Rights Committee, General Comment no 31; See also (Goldstone Report) Human Rights in
Palestine and other Occupied Arab Territories: Report of the United Nations Fact Finding Mission on the Gaza
Conflict, Para. 1611, U.N. Doc. A/HRC/12/48, September 15, 2009.

1% Al-Skeini and Others v. UK, ECtHR, Appl. No. 55721/07, Judgment, 7 July 2011, Para. 164; Report of
the Special Rapporteur on Extrajudicial, Summary or Arbitrary executions (Philip Alston), E/CN.4/2006/53, 8 March
2006, Para. 36; The Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016), Office of the
United Nations High Commissioner for Human Rights, New York/Geneva, 2017, Paras. 20-22.
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Furthermore, under the Martial Law and the Emergency Decree, State officials are
immune from civil, criminal or disciplinary liabilities."" Operations performed under the
Internal Security Act and the Emergency Decree, are not subject to the Administrative
Court jurisdiction'® which is generally more accessible. The Internal Security Act
conditionally offers an accused of national security-related offences (e.g., terrorism,

offence against life, liberty or property, etc.),'”

an alternative to a criminal proceeding.
Completion of the alternative measures e.g., training programme placed by the court
order, extinguishes the right to institute a criminal prosecution."® Even though domestic
law does not absolve the State from its international legal obligations. These provisions
contradict the state’s obligation to investigate and prosecute international crimes.
Accountability is of the utmost importance, as the prevalence of impunity in the SBPs
has never been adequately addressed. The Krue Se and Tak Bai tragic atrocities were
administratively investigated,''" compensated and publicly apologized. However, a
criminal lawsuit regarding the Tak Bai massacre was filed by the victims and their relatives
against 7 former high-ranking officials."” The case cannot proceed due to the defendants’
absence from court and the statute of limitations has expired. Up until the present, no

one has been brought to justice.

7 Section 16 of Martial Law, B.E. 2457 (1914); Section 17 of Emergency Decree on Public Administration
in Emergency Situations, B.E. 2548 (2005)

1% Section 23 of Internal Security Act 2008; Article 16 of Emergency Decree on Public Administration in
Emergency Situations, B.E. 2548 (2005)

199 “ysgane Foe vuadnvarauRaduinansenudenusiuasnslusigerandng auuasy 21
wisnszs g Anissnumanusiuasneluswernndng we. 2551,” F1UAYUAW, Wil 140 moufaudl 239 3,
ufl 27 Augneu 2566, wih 21-23,

"% Section 21 of Internal Security Act 2008

" “srpnunuznssunsdaseldaiudeiniinsdingmsaliiaBaniews (Report of Commission of Enquiry
on Krue Se Mosque incident): n1AWsA, 26 ASNAIAN 25477 loaula]] unasiisn : https://prachatai.com/sites/default/
files/special/report_gresae.pdf [3 nuaius 2568]; “s183uvetnnznssunIsdaszaeudoWiaese nsdlifideTinly
wiansalgnennlu Yamiauss31a (Report of Independent Commission of Enquiry on Death Incident at Tak Bai,
Narathiwat Province 25 October 2004)” [poulati] wndafian : https://prachatai.com/sites/default/files/special/takbai.
pdf [3 nuAUS 2568]

"2 The defendants are; former Director of the 4th Army Area Commander , former 5th Infantry Division
commander, former Director of the Royal Thai Police’s Forward command centre, former Chief of Provincial
Police Region 9, former Superintendent of Tak Bai Police Station, former Deputy Director of the Division of
Southern Border Provinces Peace Building Centre, former Governor of Narathiwat Province, face charges under the
Criminal Code for jointly committing offenses, including murder, attempted murder, and unlawful detention
according to Section 288, 83, Section 288, 80, 83, and Section 310 paragraph two in conjunction with Section 290,

83 of the Thai Criminal Code.
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Criminal prosecution for atrocity crimes serves as a mechanism for achieving peace
in post-conflict societies and deterring future violations.'”” The Minnesota Protocol on the
Investigation on Potentially Unlawful Death, recommends that the State conduct a full
investigation and prosecute those responsible. Even though the death resulted from a
violation of IHL may not amount to a war crime, or where an investigation is not
specifically required under IHL."** Ensuring accountability is crucial not only to uphold the
victims’ right to an effective remedy. It nurtures peace and reconciliation as well. The
State must fulfill its duty to investigate and uphold the rule of law, in accordance with
IHRL standards, regardless of the implementation of security laws or the presence of a

low-intensity conflict.

4. Conclusion: Restoring and Sustaining the Rule of Law as a Way
Forward

Even though the SBPs conflict has been regarded as a NIAC and fallen within the
scope of IHL. In light of situational developments, it is high time that the two-decade
conflict was objectively reappraised, to determine the applicable international law. Despite
the common characteristics of IHL and IHRL in protecting human life and dignity. Their

concurrent application in a NIAC, does not guarantee multi-layered protection.

Therefore, it is crucial to carefully calibrate military necessity against humanitarian
considerations. IHL application in the SBPs can be (ab)used to broaden the State’s
capabilities, to contain the situation that could be handled by law-and-order operations.
Most importantly, it should not adversely affect victims, resulting in impaired
humanitarian protection. This proposition also undermines the legitimacy of the
enforcement of Thai security laws, while emphasizing that there can be no national

security without human security.

"2 M. Cherif Bassiouni, “Searching for Peace and Achieving Justice: The Need for Accountability”, in Law

and Contemporary Problems, 59 (1996), p.9; Hunjoon Kim and Kathryn Sikkink, “Explaining the Deterrence Effect
of Human Rights Prosecutions for Transitional Countries”, in International Studies Quarterly, 54 (2010), p.939.
" The Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016), Office of the
United Nations High Commissioner for Human Rights, New York/Geneva, 2017, Para. 21; Office of the UN High
Commissioner for Human Rights (OHCHR), Commissions of Inquiry and Fact-Finding Missions on International Human
Rights and Humanitarian Law, Guidance and Practice, New York and Geneva, 2015; Geneva Academy and ICRC,

Guidelines on Investigating Violations of International Humanitarian Law, Geneva, September 2019.

57



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

Indeed, respect for human rights and the rule of law address the root causes of
the SBPs conflict. Deviation from these principles i.e., excessive use of force, unlawful
deprivation of liberty and impunity, exacerbates hardships for the victims and hinders
peace. With this in mind, should the law enforcement paradigm be fully implemented,

to pave the way toward normalcy? Those are, inter alia;

- Recourse to lethal force as a last resort when arrest cannot be affected
- Detention in accordance with IHRL and upholding judicial guarantees.
- Repeal the legislation that grants State officials immunity and effectively

investigate all alleged human rights violations, to hold those responsible to account.

To address the underlying grievances that foster violence, to which IHL alone may

not provide the answer.
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Abstract

Thailand does not have a domestic legal framework that specifically recognizes
the right of forcibly displaced individuals to seek asylum from persecution. Nonetheless,
in September 2023, Thailand’s Immigration Bureau has implemented an immigration
procedure to screen and provide domestic legal protection against refoulement for those
granted “Protected Person” status under the Regulation of the Office of the Prime
Minister on the Screening of Aliens Who Enter into the Kingdom and are Unable to
Return to the Country of Origin B.E. 2562, nicknamed the National Screening Mechanism
(NSM). Despite being a non-signatory to the 1951 Convention Relating to the Status of
Refugees and relevant protocols, various aspects of Thailand’s NSM resemble the Refugee
Status Determination (RSD) procedure that has been operated by the United Nations High
Commissioner for Refugees (UNHCR)’s in Thailand within the last few decades. However,
Thailand’s NSM is part of the state-run immigration process, which is closely linked with
its national security as well as political interests within the Southeast Asian region. As
such, the screening mechanism may consider criteria other than an individual’s risk of
harm from persecution, and thus may differ from the general context of international
protection that lies essence to most refugee screening mechanisms. Therefore, a debate
arises as to whether Thailand’s recent screening mechanism is a national asylum system
as anticipated by the international community, or whether the promised legal protection
is rather a technical argument to minimize deportation within a larger yet problematic
legal framework — the latter of which still presents various restrictions to fulfillment of
fundamental human rights and may not constitute a durable solution for forcibly

displaced individuals.

Keywords: Refugee, Screening, NSM, Thailand, United Nations
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! United Nations General Assembly, “Convention Relating to the Status of Refugees: United Nations,
Treaty Series, vol. 189, p. 137 (28 July 1951),” p.152 [online] Available from : https://www.refworld.org/legal/
agreements/unga/1951/en/39821 [23 April 2024] (“aqﬁ'zuumu'lﬁéﬁ'ﬂﬂ”), Article 1(A)2): “owing to well-founded fear
of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself
of the protection of that country; or who, not having a nationality and being outside the country of his former
habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.”
gy dfneudmadngatouisanssanmd (UNHCR), “fudaniwiineat wqumen e 2020” [eoulat]
waafian ; https://www.unhcr.org/th/wp-content/uploads/sites/91/2020/07/THAl-translation-of-1951-Convention-
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? United Nations General Assembly, “The Universal Declaration of Human Rights: General Assembly
Resolution 217 A (20 December 1948),” [online] Available from : https://www.un.org/en/about-us/
universal-declaration-of-human-rights [23 April 2024], Article 14: “(1) Everyone has the right to seek and to enjoy
in other countries asylum from persecution. (2) This right may not be invoked in the case of prosecutions
genuinely arising from non-political crimes or from acts contrary to the purposes and principles of the United
Nations.”

* UNHCR Executive Committee 33" Session, “General Conclusion on International Protection No. 25
(XXXII) = 1982,” [online] Available from : https://www.unhcr.org/publications/general-conclusion-international-
protection-17 [23 May 2024], Para. (b) “Reaffirmed the importance of the basic principles of international
protection and in particular the principle of non-refoulement which was progressively acquiring the character of
a peremptory rule of international law;” 1951 Refugee Convention, Article 33(1): “No Contracting State shall
expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race, religion, nationality, membership of a particular social
group or political opinion;” Asian-African Legal Consultative Organization (AALCO), “Bangkok Principles on the
Status and Treatment of Refugees,” [online] Available from : https://www.refworld.org/legal/resolution/aalco/1966/
en/18604 [23 May 2024], Article III(3): “No-one seeking asylum in accordance with these Principles should, except
for over-riding reasons of national security or safeguarding the population, be subjected to measures such as
rejection at the frontier, return or expulsion which would result in compelling him to return to or remain in a
territory if there is a well-founded fear of persecution endangering his life, physical integrity or liberty in that
territory;” UN General Assembly, “Declaration on Territorial Asylum: A/RES/2312(XXII) (14 December 1967),” [online]
Available from : https://www.refworld.org/legal/resolution/unga/1967/en/10415 [23 May 2024], Article 3(1): “No
person referred to in Article 1, paragraph 1, shall be subjected to measures such as rejection at the frontier or,
if he has already entered the territory in which he seeks asylum, expulsion or compulsory return to any State

where he may be subjected to persecution.”
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? Caleb Quinley, “Life in the shadows: Thailand’s urban refugees,” [online] Available from : https://www.
thenewhumanitarian.org/news/2019/09/11/Thailand-refugee-policies-asylum-seekers-immigration-detention
[21 May 2024]; UNHCR in Thailand, “Detention & Deportation,” [online] Available from : https://help.unhcr.org/
thailand/protection/detention-deportation/ [21 May 2024]
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' Rapeepong Suphanchaimat et al, “A cross sectional study of unmet need for health services amongst
urban refugees and asylum seekers in Thailand in comparison with Thai population, 2019”, in International
Journal for Equity in Health, 19, 205 (2020), p.2; Asia Pacific Refugee Rights Network et al, “Refugee Rights
Network in Thailand: Joint Submission Universal Periodic Review of Thailand, Thailand Cycle 3, 39" Sessions,”
[online] Available from : https://asylumaccess.org/refugee-rights-network-in-thailand/ [21 May 2024]

" Asia Pacific Refugee Rights Network et al, “Refugee Rights Network in Thailand: Joint Submission
Universal Periodic Review of Thailand, Thailand Cycle 3, 39th Sessions,” [online] Available from : https://
asylumaccess.org/refugee-rights-network-in-thailand/ [21 May 2024]; Sheraz Akhtar. Urban Refugees and
Education in the Contemporary World: A Case Study of Pakistani Christian Refugees in Bangkok, Thailand.
Doctoral dissertation of Philosophy, University of Auckland, 2020 ; p.95-97.

' Ana Salva, “The reality of life for a refugee family hiding in Bangkok,” [online] Available from : https://
www.bangkokpost.com/thailand/special-reports/690748/the-reality-of-life-for-a-refugee-family-hiding-in-bangkok
[21 May 2024]

" |bid; Asia Pacific Refugee Rights Network et al, “Refugee Rights Network in Thailand: Joint
Submission Universal Periodic Review of Thailand, Thailand Cycle 3, 39th Sessions,” [online] Available from :
https://asylumaccess.org/refugee-rights-network-in-thailand/ [21 May 2024]

' Caleb Quinley, “We Thought We Were Safe: Repression and Forced Return of Refugees in Thailand,”
[online] Available from : https://www.hrw.org/feature/2024/05/16/we-thought-we-were-safe/repression-and-forced-
return-of-refugees-in-thailand [21 May 2024]

" OHCHR, “Technical note related to issues contained in the Global Compact for Migration:
Criminalisation of irregular immigration,” [online] Available from : https://www.ohchr.org/sites/default/files/
Documents/Issues/Migration/GlobalCompactMigration/Criminalisationlrregularimmigration.pdf [23 April 2024],
“Criminal law is designed to punish individuals who harm other individuals or society at large. Irregular entry and
stay by migrants should not be treated as a criminal offence, because the mere fact of crossing a border or
staying in a country irregularly is not a crime per se against persons, property or national security and should not
be treated as such (A/HRC/20/24, Para. 13; WGAD, Deliberation No. 5). Under international human rights law, the
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criminalization of irregular migration exceeds the legitimate interests of States in protecting their territories and
resulating migration (AV/HRC/13/30, Para. 58).”

' Ibid: “Human rights are inherent to all human beings. Importantly, these rights are not tied to one’s
citizenship or nationality. The very presence of migrants within a State’s jurisdiction—whether in a regular or
irregular status—imposes obligations on the State to acknowledge their presence, and allow them to claim their
human rights. ... More specifically, States are obliged to respect, protect and fulfil the human rights of all migrants
on their territory or under their effective control, including irregular migrants.”
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' International Law Commission, “Draft Articles on Responsibility of States for Internationally Wrongful
Acts” Report of the International Law Commission on the work of its Fifty-third session, Official Records of the
General Assembly, Fifty-sixth session, Supplement No. 10 (A/56/10), chp.IV.E.1 (November 2001). See Article 1:
“Every internationally wrongful act of a State entails the international responsibility of that State;” and Article
3. “The characterization of an act of a State as internationally wrongful is governed by international law. Such
characterization is not affected by the characterization of the same act as lawful by internal law.”

¥ Patrick Phongsathorn, “Thailand’s anti-torture bill could finally end refugee push-backs,” [online]
Available from: https://southeastasiaglobe.com/thailands-anti-torture-bill-could-finally-end-refugee-push-backs/
[21 May 2024]
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* Benedicta Solf and Katherine Rehberg, “The Resettlement Gap: A Record Number of Global Refugees,
but Few Are Resettled,” [online] Available from : https://www.migrationpolicy.org/article/refugee-resettlement-gap
[21 May 2024], “Increased politicization of immigration in major immigrant-destination countries over the last
decade has also hampered resettlement programs. The United States — historically the global leader in
refugee resettlement — reduced its refugee allotments to record lows during the Trump administration. Although
President Joe Biden pledged to reverse course amid considerable pressure from his Democratic Party, the fewer
than 11,500 refugees resettled in fiscal year (FY) 2021 were the lowest since the country’s resettlement program
formally began in 1980. Many other countries have had similar challenges sustaining resettlement programs.”

“ UNHCR, “Briefing Notes: Less than 5 per cent of global refugee resettlement needs met last year,”
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[online] Available from: https://www.unhcr.org/news/briefing-notes/less-5-cent-global-refugee-resettlement-needs-
met-last-year [23 April 2024]

# United Nations Human Rights Council Working Group on the Universal Period Review, Thirty-ninth
session (1-12 November 2021), “National report submitted in accordance with paragraph 5 of the annex to
Human Rights Council resolution 16/21: Thailand” (A/HRC/WG.6/39/THA/1), 17 August 2021, Para. 68: “The Human
Rights Committee expressed concern about reports indicating that undocumented migrants, asylum seekers and
refugees were detained for long periods and without contact with their embassies, counsel or civil society
organizations. It was also concerned about reports of overcrowded cells, lack of adequate health services, poor
sanitation facilities, inadequate food and water and incidents of violence in immigration detention centres. It
further expressed concern about reports of children being detained and separated from their relatives without
access to school and placed in cells with adult detainees.”

* Human Rights Law Centre et al, “Torture and cruel treatment in Australia’s refugee protection and
immigration detention regimes: Submission to the UN Committee Against Torture’s sixth periodic review of
Australia, 75th Session, 2022 - NGO response to State party report (3 October 2022),” [online] Available from :
https://staticl.squarespace.com/static/580025f66b8f5b2dabbed291/t/634915e41772a348045b5d13/166573411
8238/20221003+HRLC%2C+RCOA%2C+Kaldor+Centre+-+Submission+to+the+Committee+Against+Torture.pdf
[21 May 2024]
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T UNHCR, “Submission by the United Nations High Commissioner for Refugees For the Office of the High
Commissioner for Human Rights” Compilation Report Universal Periodic Review: 3rd Cycle, 39th Session: Thailand,”
[online] Available from : https://www.refworld.org/policy/upr/unhcr/2021/en/123963 [24 May 2024], “While not a
conventional asylum law, the Regulation provides a regulatory framework for the RTG to differentiate individuals
in need of protection from economic migrants through the development of a National Screening Mechanism
(NSM). The Regulation also provides for those screened in as Protected Persons, i.e. those unable or unwilling to
return to his/her country of origin due to a reasonable ground that they would suffer danger due to persecution,
to be permitted to stay in the Kingdom temporarily, under special circumstances and in conformity with the
Immigration Act. Further, the Regulation provides for additional rights for Protected Persons, including inter alia,
the right to education and healthcare, in conformity with existing laws and policies. Once implemented, the
Regulation will hopefully regularize and enhance the protection space for persons in need of international

protection.”
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°! Cathryn Costello, Michelle Foster, and Jane McAdam, The Oxford Handbook of International
Refugee Law, (Oxford University Press, 2021), p.625-626: “The most widely recognized regional refugee definitions
are found in Africa and Latin America, where multilateral arrangements between regional State groupings have
extended refugee protection beyond those with a well-founded fear of being persecuted to people fleeing
other, more widespread situations and harms, such as generalized violence, massive human rights violations and
serious disturbances to public order.”

*? Organisation of African Unity (OAU), “Convention Governing the Specific Aspects of Refugee Problems
in Africa: United Nations, Treaty Series, No. 14691 (20 June 1974),” [online] Available from : https://www.refworld.
org/legal/agreements/oau/1969/en/13572 [23 April 2024], Article I(1)-(2): “(1) For the purposes of this Convention,
the term “refugee” shall mean every person who, owing to well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or political opinion, is outside the country
of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that
country, or who, not having a nationality and being outside the country of his former habitual residence as a
result of such events is unable or, owing to such fear, is unwilling to return to it. (2) The term “refugee” shall
also apply to every person who, owing to external aggression, occupation, foreign domination or events
seriously disturbing public order in either part or the whole of his country of origin or nationality, is
compelled to leave his place of habitual residence in order to seek refuge in another place outside his
country of origin or nationality.”

** Colloquium on the International Protection of Refugees in Central America, Mexico and Panama,
“Cartagena Declaration on Refugees,” [online] Available from : https://www.refworld.org/legal/resolution/rri/1984/
en/64184 [23 April 2024], Conclusion II(3) “...the definition or concept of a refugee to be recommended for use
in the region is one which, in addition to containing the elements of the 1951 Convention and the 1967 Protocol,
includes among refugees persons who have fled their country because their lives, safety or freedom have
been threatened by generalized violence, foreign aggression, internal conflicts, massive violation of human
rights or other circumstances which have seriously disturbed public order.”

> Cathryn Costello, Michelle Foster, and Jane McAdam, The Oxford Handbook of International
Refugee Law, p.631.
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> Asylum Access Thailand et al., “Joint Letter to Prime Minister Srettha Thavisin Re:
Implementation of the National Screening Mechanism,” [online] Available from : https://www.hrw.org/
news/2023/12/13/\etter-prime-minister-srettha-thavisin-re-implementation-national-screening [23 April 2024],
“Although Clause 15 of the NSM Regulation defers the repatriation of individuals claiming protected person
status, the regulation does not exempt NSM applicants from other actions taken under the Immigration Act.
Moreover, given the legally subordinate nature of the NSM Regulation compared to the Immigration Act, in the
current situation the majority of NSM applicants would face arrest, detention, and prosecution under the
Immigration Act prior to even being considered under the NSM process. This situation not only goes against the
stated aims and intentions of the NSM, but also discourages and disincentivizes potential NSM applicants, and
places an unnecessary burden on Thailand’s courts and system of immigration detention to cope with NSM
applicants.”
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> Waritsara Rungthong and Caroline Stover, “Thailand’s National Screening Mechanism: Key Issues,”
[online] Available from : https://opiniojuris.org/2020/01/28/thailands-national-screening-mechanism-key-issues/
[23 April 2024] (“Rungthong and Stover”), “The regulation further fails to rule out detention. Those seeking
protected person status may be permitted to stay in a location as determined by immigration authorities, but
this seems hardly different from Thailand’s current system of bail and detention, which is granted on a
discretionary basis and has often been denied.”
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2 UNHCR, “UNHCR Resettlement Handbook,” [online] Available from : https://www.unhcr.org/in/sites/
en-in/files/\legacy-pdf/46f7cOee2.pdf [23 April 2024], “The three durable solutions are:

° Voluntary repatriation, in which refugees return in safety and with dignity to their country of
origin and re-avail themselves of national protection;

° Local integration, in which refugees legally, economically and socially integrate in the host
country, availing themselves of the national protection of the host government;

° Resettlement, in which refugees are selected and transferred from the country of refuge to a
third State which has agreed to admit them as refugees with permanent residence status.”

** Rungthong and Stover: “With increased attention on “complementary pathways” during the
drafting of the Global Compact on Refugees, attempts to create new legal pathways for refugees are viewed
with heightened anticipation. However, recognizing the screening mechanism as a refugee screening mechanism
would be premature. There is no current indication that the regulation conforms to the robust definition of a
“refugee” that has been developed and implemented for decades by states around the globe, and the
concomitant rights.”
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% Rungthong and Stover: “Refugees, particularly those from countries in the region including
Cambodia, Vietham, and China, have feared for their safety while in Thailand after recent abductions and assaults
by agents of their country of origin operating in Thailand. There have been allegations of Thai
cooperation, or at least acquiescence, in these abuses. In this context, the regulation raises questions as to
whether a Committee that is staffed by members from the National Intelligence Agency, National Security
Council, and Special Branch Bureau, among others, will protect refugee rights over other interests, including
political ones, on a nondiscriminatory basis.” See also Bangkok Post, “Refugee screening ‘ripe for abuse’,” [online]
Available from : https://www.bangkokpost.com/thailand/general/2643905/refugee-screening-ripe-for-abuse
[23 April 2024]; Zsombor Peter, “Thailand Sets Long-Awaited Rules for Vetting Asylum Seekers,” [online] Available
from : https://www.voanews.com/a/thailand-sets-long-awaited-rules-for-vetting-asylum-seekers/6801600.html
[23 April 2024]

% Rungthong and Stover: “The Royal Thai Government has also at times prevented the registration of
certain ethnicities or nationalities for protection in Thailand, a worrying precedent now that it’s poised to take
over responsibility for identifying those in need. Indeed, the drafting history of the regulation envisages that those
that the Royal Thai Government deems has “special security issues” and may seriously impact “international
relationships” including “people fleeing fighting from Myanmar, Rohingya, Uighur, and North Koreans,” could be
excluded.”

° 1951 Refugee Convention, Article 33: “1. No Contracting State shall expel or return (‘refouler’) a
refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened
on account of his race, religion, nationality, membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee whom there are
reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been
convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that
country.”
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"' Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article
3. “1. No State Party shall expel, return (“refouler”) or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the competent authorities shall take
into account all relevant considerations including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights.”
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”? United Nations Committee Against Torture (CAT), “General Comment No. 1 (2017) on the
implementation of article 3 of the Convention in the context of article 22 — Draft prepared by the Committee”
CAT/C/60/R.2 (2 February 2017) Para. 8: “The principle of “non-refoulement” of persons in danger of being tortured
in the State to which they are to be expelled, returned or extradited is similarly absolute.” See also Para. 12:
“Any person found to be at risk of torture if deported to a given State should be allowed to remain in the terri-
tory under the jurisdiction or factual control and authority of the State party concerned so long as the risk persists.
Furthermore, he or she should never be deported to another State where he/she would face deportation to a

third State in which he/she would be subjected to torture.”
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" Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 1, 1 S.C.R. 3 (“Suresh Decision”).

" Obiora Chinedu Okafor and Pius Lekwuwa Okoronkwo, “Re-Configuring Non-Refoulement? The Suresh
Decision, ‘Security Relativism’, and the International Human Rights Imperative”, in International Journal of
Refugee Law, 15, 1 (2003), p.30-67; David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s
Charter of Rights and Freedoms”, in Alberta Law Review, 47, 1 (2009), p.125-160. (“Jenkins”).

" Para. 62-64 of Suresh Decision

’® Para. 72 of Suresh Decision: “In our view, the prohibition in the ICCPR and the CAT on returning a
refugee to face a risk of torture reflects the prevailing international norm. Article 33 of the Refugee Convention
protects, in a limited way, refugees from threats to life and freedom from all sources. By contrast, the CAT
protects everyone, without derogation, from state-sponsored torture. Moreover, the Refugee Convention itself
expresses a “profound concern for refugees” and its principal purpose is to “assure refugees the widest possible
exercise of . . . fundamental richts and freedoms” (Preamble). This negates the suggestion that the provisions of
the Refugee Convention should be used to deny rights that other legal instruments make universally available
to everyone.”

"" United Nations Human Rights Committee (HRC), “CCPR General Comment No. 20: Article 7 (Prohibition
of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment),” [online] Available from : https://
www.refworld.org/legal/general/hrc/1992/en/11086 [25 May 2024]

" Para. 72 of Suresh Decision

" David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and

Freedoms”, in Alberta Law Review, p.130-131.
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* Para. 129 of Suresh Decision: “We conclude that generally to deport a refugee, where there are grounds
to believe that this would subject the refugee to a substantial risk of torture, would unconstitutionally violate
the Charter’s s.7 guarantee of life, liberty and security of the person. This said, we leave open the possibility that
in an exceptional case such a deportation might be justified either in the balancing approach under ss. 7 or 1 of
the Charter.” See also at Para. 78: “We do not exclude the possibility that in exceptional circumstances,
deportation to face torture might be justified, either as a consequence of the balancing process mandated by s.
7 of the Charter or unders. 1.”

* Dadar v. Canada (Minister of Citizenship and Immigration), 2004 FC 1381, 42 Imm. L.R. (3d) 260; David
Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and Freedoms”, in Alberta
Law Review, p.133: “...the Dadar (Can. F.C.) case highlights concerns that the Suresh exception might be widened
beyond a truly extraordinary case of national security to include “ordinary” criminal cases.”

Abdulaziz Al-Kafage v. Canada (Minister of Citizenship and Immigration), 2007 FC 815, 63 Imm. L.R. (3d)
234, Al-Kafage with Krishnan v. Canada (Minister of Citizenship and Immigration), 2007 FC 846, 63 Imm. L.R. (3d)
38; David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and
Freedoms”, in Alberta Law Review, p.133: “In another case, Al-Kafage, the Federal Court seemed to leave open
the possibility that, should a reviewing court indeed find a serious risk of torture upon return, it might still engage
in the s. 7 balancing test even where an individual is declared inadmissible on grounds of serious criminality (such
as sexual assault), rather than national security.”

Sogi v. Canada (Minister of Citizenship and Immigration), 2005 FC 262, [2005] 3 F.C.R. 530; David Jenkins,
“Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and Freedoms”, in Alberta Law
Review, p.133: “The case of Sogi shows how the Canadian government might be tempted to underestimate or
downplay a risk of torture in light of pressing national security concerns, and therefore attempt to avoid the
Suresh balancing test altogether.”

¥ Mahjoub v. Canada (Minister of Citizenship and Immigration), 2005 FC 156, [2005] 3 F.C.R. 334, Para.
64: “There are ... powerful indicia that deportation to face torture is conduct fundamentally unacceptable;
conduct that shocks the Canadian conscience and therefore violates fundamental justice in a manner that
cannot be justified under section 1 of the Charter.” Re Jaballah, 2006 FC 1230, 58 Imm. L.R. (3d) 267; David
Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and Freedoms”, in Alberta
Law Review, p.135: “It [The Court in Jaballah] emphasized the truly extraordinary nature of the Suresh exception,
and recognized the countervailing principle of non-refoulement in both international and Canadian law. The
Court not only signalled a restrictive approach to the scope of any exception, but, as in Mahjoub, took a skep-

tical view of whether such an exception was constitutionally acceptable in the first place.”
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Abstract

The Energy Regulatory Commission (ERC) has faced challenges in exercising its
regulatory powers under the current Energy Industry Act B.E. 2550 (2007) (“EIA Act”) in
advancing the energy transition toward a low-carbon society. This challenge arises from
the lack of a legal framework to issue energy licenses for new electricity operation
activities, such as electricity import and export, load aggregation, energy storage
management, virtual power plants, and electricity transactions via IT systems. To
address this, the definition of the “electricity industry” under the EIA Act should be
expanded to include these activities as licensable. Furthermore, the legislation needs to
be amended to explicitly recognize “self-consumption electricity producers” and their
rights to generate, use, and sell excess electricity from their own consumption to other
users. The EIA Act should also enhance its ability to acknowledge and enforce the rights
of electricity producers and users to connect to and utilize electricity grids owned by
other operators for electricity wheeling services related to private power purchase
agreements. This would require electricity erid operators to consider these wheeling
activities while ensuring the reliability of the grid. As distributed energy generation and
direct commercial transactions between producers and users are closely linked to the
energy transition, the ERC’s authority should be expanded to propose the formulation
and development of electricity markets to the National Energy Policy Council for
approval. To foster electricity markets in Thailand, the EIA Act should mandate grid
operators to avoid abusive or unfair practices that may hinder market development. To
align regulatory powers with the evolving international energy transition landscape, the
ERC’s authority under the EIA Act should be strengthened to support Thailand’s
commitments under legally binding international energy and environmental agreements.
Regarding price control, the EIA Act should provide a legal foundation that enables the
ERC to effectively regulate the prices of various electricity operations. It should also
incorporate price flexibility to allow for adjustments in electricity pricing that reflect
changes in economic conditions, societal needs, investments, and technological
advancements, particularly in power purchase agreements where the state procures

electricity from private producers.

Keywords: Renewable Energy, Energy Transition, Distributed Power System
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"> OECD, Lessons From Liberalised Electricity Markets, (Paris France: OECD, 2005), p.57.
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" Malcolm Joyce, Nuclear Engineering: A Conceptual Introduction to Nuclear Power, (Oxford UK:
Butterworth-Heinemann, 2018), p.245.

' Hongchao Gao et al., “Review of virtual power plant operations: Resource coordination and
multidimensional interaction”, in Applied Energy, 357 (2024), p.12284.

'" Dawid P. Hanak and Vasilije Manovic, “Linking renewables and fossil fuels with carbon capture via
energy storage for a sustainable energy future”, in Frontiers of Chemical Science and Engineering, 14, 3 (2020),
p.453.
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- A model analysis for Northwestern Europe”, in Journal of Environmental Management, 261 (2020), p.110194.
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Policy 36 (2008), p.4504.
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(Nationally Determined Contributions: NDCs) laguaasiangiuslunisdanisiutlgm
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Uszinalngladearsidmunglunsianisivdymnisidsuudasanmgilonnianiy
N30UYeY UNFCCC logusnglu Thailand’s Intended Nationally Determined Contribution
(INDC) atiuasiuil 1 fa1au a.f. 2015 MUszwelnedidmunensiudadiunisldndanu
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Alvinnsatuayumnanisiuuiesdnsiiugua Tsag United Nations Industrial Development Organization, “Structure,
composition and role of an energy regulator,” p.5-5 [online] Available from : https://www.unido. org/sites/default/
files/2009-02/Module5 0.pdf [10 May 2024]

! Article 4 of Paris Agreement

* Office of Natural Resources and Environment Policy and Planning, “Thailand’s Updated Intended
Nationally Determined Contribution (INDC),” p.3 [online] Available from : https://unfccc.int/sites/default/files/
NDC/2022-06/Thailand%20Updated%20NDC.pdf [9 April 2024]
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* Office of Natural Resources and Environment Policy and Planning, “Thailand’s Updated Intended
Nationally Determined Contribution (INDC),” p.3 [online] Available from : https://unfccc.int/sites/default/files/
NDC/2022-06/Thailand%20Updated%20NDC.pdf [9 April 2024]
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“ Article 1 of Para. 6 of United Nations Framework Convention on Climate Change 1992

" Article 3 of Para. 3 of United Nations Framework Convention on Climate Change 1992

® United Nations General Assembly Resolution (UNGA), A/RES/70/1 (21* October 2015), Goal 7 of
Sustainable Development Goals (SDGs)

“ o 3 (4) UsgniAnmuenssun1siAUAINIINEIY Bog AUsenAavBELTusnsinih wisdnsiy 2565 Uszney
Article 1 of Directive (EU) 2019/944 on common rules for the internal market for electricity (EU Electricity Directive)

*® Simone Pront-van Bommel, “A Reasonable Price for Electricity”, in Journal of Consumer Policy, 37
(2016), p.148.
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8ns1elin (Electricity Tariff Regulatory Framework) w.a1. 2564 g$uluaug1nuszneuianis

°! Article 2 (15) of Directive (EU) 2019/944 on common rules for the internal market for electricity
(EU Electricity Directive)

*2 Article 5 of Para. 7 (e) of Directive (EU) 2019/944 on common rules for the internal market for
electricity (EU Electricity Directive)

* YszifudesnsinassiunuianzaudedFliynnguiusnglumsvssguanenssunisulouendsny
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* 4 10 255A%T (1) () YsgniAmmuenssun1siAuRansndsau Bes nseundninasinisimuasasialuii
(Electricity Tariff Regulatory Framework) Wnsénsy 2564
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(Electricity Tariff Regulatory Framework) Wnsénsy 2564
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* International Energy Agency, “Thailand Power System Flexibility Study,” p.74 [online] Available from
. https://iea.blob.core.windows.net/assets/19f9554b-fd0c-46ff-b7f5-78f1456057a9/ThailandPowerSystem
FlexibilityStudy.pdf [12 April 2024]

* International Energy Agency, “Thailand Power System Flexibility Study,” p.78 [online] Available from
. https://iea.blob.core.windows.net/assets/19f9554b-f40c-46ff-b7f5-78f1456057a9/ThailandPowerSystem
FlexibilityStudy.pdf [12 April 2024]
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%7 Section 2 of Electricity Act 2001 (Singapore)
% Article 2 (18) of EU Directive EU/2018/2001
% Article 21 of Para. 2 (a) (i) of EU Directive EU/2018/2001
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” GfK Belgium consortium, “Study on “Residential Prosumers in the European Energy Union”,” p.12
[online] Available from : https://commission.europa.eu/system/files/2017-11/study-residential-prosumers-

energy-union_en.pdf [4 March 2024]
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™ Clause 4 (2) (Table 1) of General Exemption Order 2017 (GEO)

" Clause 4 (2) (Table 1) of General Exemption Order 2017 (GEO)

" Clause 3 of General Exemption Order 2017 (GEO)

" Clause 3 of General Exemption Order 2017 (GEO)

" Clause 3 of General Exemption Order 2017 (GEO)
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“glasuiuansautssanldmunszuunawas Tagaumsnan lelnsnuilifefinuniefesssunily
nsndnazgnisenitlelasiauding lelasuiindnlnefefnuviefnesssumniudiinisldszuunsinduuasAnfuasueu
mnmswanzgnidenilelasauithidu dulelesaudiforduassaramdsnumudou wu msldlwihinaranminens
wisungudsuiousnlianavesinosnundufelelasiou wiemslifeiinmlunssuiunmaudssudsleth (Steam
Reforming) \iondalelnsiau I‘Uimu Robert W. Howarth and Mark Z. Jacobson, “How green is blue hydrogen?”, in
Energy Science & Engineering, 9 (2021), p.1677; Ravindra Kumar, Anil Kumar, and Amit Pal, “Overview of
hydrogen production from biogas reforming: Technological advancement”, in International Journal of Hydrogen
Energy, 47 (2022), p.34834-34835.

* Martin Robinius et al., “Economics of Hydrogen,” in The Palgrave Handbook of International Energy
Economics, eds. Manfred Hafner and Giacomo Luciani (Palgrave Macmillan, 2022), p.83.

% Piti Elamchamroonlarp, “Hydrogen Regulation in Southeast Asia: Steam Reforming from Biofuels as an
Alternative Electrolysis,” in The Cambridge Handbook of Hydrogen and the Law, ed. Ruven Fleming (Cambridge
University Press, 2024), p.106.
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Abstract

Despite the community rights being constitutionally recognized for over two
decades, the lack of clarity in the details of the rights is an important obstacle to the
Administrative Court in implementing the rights effectively. Therefore, this research aims
to examine the concepts and theories related to community rights and decisions on
significant international community rights disputes from both decisions of foreign courts
and supranational dispute settlement bodies. To be used as a legal guideline for the
Administrative Court. The study found that “Community rights” are “Collective rights”
that have developed from international human rights and environmental law.
“Communities” can use their legal rights by appointing individuals and/or legal entities
that represent the community to bring cases to court on behalf of the community. As a
result, in case of a dispute over constitutional community rights. If the Administrative
Court considers that the plaintiff is the community rights holder and has the right to
maintain their traditional way of life in the restricted forest area or the right to access and
utilize other natural resources, etc. Despite that the court is unable to issue such a
judgement. However, if the plaintiff requests compensation for their loss of the right to
self-determination and/or the right to environment, the court can order an administrative
agency to make a compensation payment to the plaintiff for the loss of such rights to
maintain their traditional way of life in accordance with the standards of foreign court

decisions.

Keywords: Collective Rights, Community Rights, Administrative Court, Constitution
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! Miodrag A. Jovanovi¢, Collective Rights: A Legal Theory, (Cambridge: Cambridge University Press, 2012),
p.66.
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* Miodrag A. Jovanovi¢, Collective Rights: A Legal Theory, p.166.

“Ibid., p. 183.
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wardnsnanindles” [eeular]] undafiun : https://humanrights.mfa.go.th/th/humanrights/obligation/international-
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" Patrick Thornberry, “The UN Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities: Background, Analysis, Observations and Update,” in Universal Minority Rights,
eds. Phillips and Rosas (Abo and London: Abo Akademi University for Human Rights, 1995), p.13-76. Cited in Miodrag
A. Jovanovi¢, Collective Rights: A Legal Theory, p.184.

® UN Commission on Human Rights, Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Special Rapporteur José R. Martinez Cobo, Study of the Problem of Discrimination against
Indigenous Populations, E/CN.4/Sub.2/1986/7/Add.4; paras. 196-7. Cited in Ibid., p. 92.
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el dulumudedsfuvasanninglsy 2003/35/EC (Gesetz iiber erganzende Vorschriften
zu Rechtsbehelfen in Umweltangelegenheiten nach der EG-Richtlinie 2003/35/EG

(Umwelt-Rechtsbehelfsgesetz) : Environmental Appeals Act) vaueasuil™ deaziiuléi

“Article 7 The State recognizes and protects the ethnic and cultural diversity of the Colombian Nation.

Article 72 The nation’s cultural heritage is under the protection of the State. The archaeological
heritage and other cultural resources that shaped the national identity belong to the nation and are inalienable,
not subject to seizure, and are imprescriptible. An Act shall establish the mechanisms to restore control over
them when they are in the hands of individuals and shall regulate the special rights that ethnic groups may
enjoy when they occupy territories of archaeological wealth.

Article 79 Every individual has the right to enjoy a healthy environment. An Act shall guarantee the
community’s participation in the decisions that may affect it.

It is the duty of the State to protect the diversity and integrity of the environment, to conserve the
areas of special ecological importance, and to foster education for the achievement of these ends.

Article 86 Every individual may claim legal protection before the judge, at any time or place, through
a preferential and summary proceeding, for himself/herself or by whoever acts in his/her name, the immediate
protection of his/her fundamental constitutional rights when the individual fears the latter may be jeopardized
or threatened by the action or omission of any public authority.

The protection shall consist of an order so that whoever solicits such protection may receive it by a
judge enjoining others to act or refrain from acting. The order, which shall be implemented immediately, may
be challenged before the competent judge, and in any case the latter may send it to the Constitutional Court
for possible revision....”

2 nguaneindenisiusesanslunisilesaiisafuasndeuieliidulunude teduvesannmglsy
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on Appeals in Environmental Matters Pursuant to EC Directive 2003/35/EC (Environmental Appeals Act),”
[online] Available from : https://www.bmuv.de/en/law/act-concerning-supplemental-provisions-on-appeals-in-
environmental-matters-pursuant-to-ec-directive-2003-35-ec-environmental-appeals-act [19 September 2023] (ﬁ”ﬂﬁ

“Article 2 Appeals by associations

(1) A German or foreign association that is recognized pursuant to Article 3 may, without having to
assert that its own rights have been violated, file appeals in accordance with the Rules of Procedure of the
Administrative Courts against a decision pursuant to Article 1 paragraph (1), first sentence or failure to take such
a decision if the association:

1. Asserts that a decision pursuant to Article 1 paragraph (1), first sentence or failure to take such
a decision violates statutory provisions that protect the environment, establish individual rights, and could be of
importance for the decision;

2. Asserts that promotion of the objectives of environmental protection in accordance with its
field of activity as defined in its bylaws is affected by the decision pursuant to Article 1 paragraph (1), first
sentence or failure to take such a decision; and

3. Was entitled to participate in a procedure under Article 1 paragraph (1) and expressed itself in
that matter according to the applicable statutory provisions or, contrary to the applicable statutory provisions,
was not given an opportunity to express itself...”

(2) An association that is not recognized pursuant to Article 3 may file an appeal pursuant to para-
graph (1) only if:
1. It fulfils the requirements for recognition at the time the appeal is filed;
2. It has applied for recognition; and
3. A decision regarding recognition has not yet been made for reasons for which the association is
not responsible.
The requirements of humber 3 are considered to have been fulfilled by a foreign association. The
appeal is no longer admissible when a decision denying recognition becomes final.”
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Supreme Administrative Court of Finland, (B.U.N.D.) e.V. v. Minister for Commerce and Labor on behalf of Federal
Republic of Germany Tng Administrative Court of Berlin, Tsilhgot’in Nation v. British Colombia, g Supreme Court
of Canada, Sagong Bin Tasi & Ors v. Kerajaan Negeri Selangor & Ors lag) Malaysia, High Court of Malaya, Case of the
Mayagna (Sumo) Awas Tingni Community v. Nicaragua lae Inter-American Court of Human Rights Judu

* 19U Hopu and Bessert v. France,Communication No. 549/1993 (29 July 1997) Iag Human Rights
Committee, Diergaardt et al. v. Namibia, Communication No. 760/1997 (25 July 2000) Tag Human Rights
Committee, Case of the Moiwana Community v. Suriname, Series C No. 124 (15 June 2005) a8 Inter-American
Court of Human Rights

0 oy Mary and Carrie Dann v.United States, Case No. 11. 140, Report No. 75/02 (27 December 2002) Ty
Inter-American Commission on Human Rights, Case of the Indigenous Community Yakye Axa v. Paraguay, Series
C No. 125 (17 July 2005) 1n® Inter-American Court of Human Rights, Centre for Minority Rights in Development
(Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v. Kenya, Communication
No. 276/2003 (4 February 2010) Ing African Commission on Human and Peoples’ Rights
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& 19U Case of the Sawhoyamaxa Indigenous Community v. Paraguay, Series C No. 146 (29 March 2006)
1 Inter-American Court of Human Rights

® fdsenaunasesgeanil 247/2552, Adsmaunasesgegai 726/2555, ddamaunasesgeanii aa. 31/2556, Ade
AaUnAseageanTl 157/2556, Adamaunasesgeanil 4d4/2556, Adsmaunasesgeanil 896/2556, Adsmaunasesgean
i 897/2556, ﬁwéﬁmaﬂﬂﬂsmqqqﬂﬁ 898/2556, ﬁwﬁdﬁwaﬂﬂﬂiaaqaqmﬁ 899/2556, ﬁwgqﬁwaﬂﬂﬂsaq@qqmﬁ 900/2556,
fdamaunasesgand aa. 8/2557, Mdsmaunasesggail aa. 19/2557, Adsmaunasesgeant aa. 48/2557, Aitmnwn

165



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

AMtadenmaitadunldlinisiiesnmnedatuavyuun L STessuLawAITveInInsine™ vl
= 0o Aaa v W 1 A < Ao w 1 = a
NnMsEneAIdadeRnad nuhivsswulymidrAged 2 Usenis fis 1) Jeyylunisiiansan
Medlavziodunsilosafinenivansyurunusgsssuuguisveianidnsine uas 2) Jaym

[y

mMeiladedssinuiiomved@vdyusu sulduwn avslunisinuneadiuawesmuies uazdnslu

¥

MsnDawarltUsElevuaINNSNEINIFITUTRRaLFLINaaN InelisgazdunludalSauiey

v LY a

uAnIladuanUnATBRNgINUANSYNYUYRIRNIUTEIMA il

6.1 Uymlumsiiansaninaitnaziialunisiasatinedfiudndyusuniy
Tg5ITUYYUMITIVRINTINT N

[YREY]

0o aa o a

NMIANIANITdEARUNATELAEIRUAVSYUBUVRIiIaUsEINA WUt Tunns
AanIUsEna LazesRnsseiudeiinmszauiniiesy iitadunnamannguune Wneafuansnis
Hosriunasaaieaiuavdyuyy EnSnisdndenszuiunisefsssy) lnsseusudn “guau” Fudu
An3@vE@Inguanusalidavsniemala lnensueununelvitanyea wae/vise TAyaea My
Mwnuvsesunuvesguvy dadluilesiemaluuiuvesyusuiiiofuasesysylevivasyuyu

! [ ' = 1w « 9 c{' A ] w2
aglsinny luusasUsemaasiiyuuewoinuusiazvauwaved “yuvy” Nzdodnlu “gnss
avdyuwy” wandsiulumuuiunvesdsay dmsunsalvasmalnasesing Tuawsiugmiiou

£

maunAsosgeanazitaduifeafuansnistndsnssuiunmsefsssuvosuey Tulidvesnisidug
Tansesnnsena Tudnwuzilanisgenndesiuaitadevasemamsseinedn guyulugiuy
AnsednSyusun ez dumssusaiulaeanmnagiaans iesugne deu Janusssy
wazUszindiandnlugusuismdu Tnelisuduiasdesanmziounungrung® Wowwsns

oAl A& & ' v P & | A & & 66 = =~
FINAUVITADINTUTNTUUL 8819UBEITADILUUNIAIETDIYARBNILUUDIATIY waztduluwive

maunasesgeand o. 472/2557, Adsmaunasesgagail aa. 35/2558, Mdsmaunasesgegadl 297/2560, Afimnwea
Unmsesgaaeil 8. 248/2560, Mfinnnwimaunasesgeanil ea. 1/2560, AMAiminwimaUnasesgeandl oa. 4/2561,
ffinnwienaUnasesgeani o. 884/2564

“ ffimnnieaunasesgeand e. 447/2556, Mitmnwimaunasesgeanil o, 70/2556, MdsrnaUnasesgegn
71 399/2557, Adsmaunasesgeanil 409/2557, mdsmaunasesgegadl 411/2557, mdsmaunasesgegadl 450/2557,
AdsmaUnnsesgeanil 452/2557, mdsmaunasesgednil 517/2557, Mdsmiaunaseageqail 523/2557,
FdsrnaUnasesganil 540/2557, Adamaunasesgeaadl 671/2557, mdsmaunasesgsand 677/2557, ddsrnaUnases
quanil 692/2557, fdamaunasesgeanil 945/2557, fdsrnaunasesgeand 947/2557, mdsaUnasesgegai 30/2558,
fdsmaunasesgeaedl aa. 14/2558, Adsmaunasesgeanil 520/2559, Afimnwimaunasesgsandl ea. 39/2559,
fdsraunasesgeant as. 134/2564 wazmdsrnaunasesgegai aa. 7/2566

* ffimnuimaunasesaaael o. 884/2564

* Fiivnnwenaunasesgegad 8. 70/2556

166



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 1 : unsau-unau 2568

Usglewllaesauvasguou’” Jladuluiouselovidunuresdannyana® visl §hasunies
somanaluimunuvesusunsslasuteunneanguaunls® wimnfiarsandnadldluse
azldunudd azwiuladn Usshudnsnisiesasiunaseaieaiudvsyuwulusmalnasedlve §ad
Yymenwlddaaudn “guan” fazdiodu “dvsedndyn” ausysssuyaumsvaandnsing
= = Y] = % 1 & v = o o a
Aolas Hvouwn Anvay vieesdUsznauegals wWiuldan nsdlvesmdemaunasesgegai
247/2552 Aenaidadelinisilosnfives “Auzyrna”nvaunguiuidu “vusy” Junisilesnd
Nenfuandgusunusssssuygumisvetandnsing lnemaihingUszasdves “susu” undu
waninailunsiansan mnusdunsaifinguuesszymuhafuflewiora Aavztgiaun
Yosxilasnsudundninaeilunisiansan lnevzgidilesniligiduiuazusenavenineglu
A da = i A a ) v v Aa a o = I X A4
wumAinmvselal mndainasaneassuilaledn gilasnniigianunazUsenoueneglunung
= 1 & 1Y a @ v 1 Y =) Y 3, a
fwmfinmua maszfeidfesndidudiidulmdsvselasunansenulagnswazinniduiiey
nihuaraTluniildegendevseusenavendnluiunuy waziodgilesraliansiiarusinlunis
ANATOY ALETH wAZSNYIAMNIMELAFEN AUSTTsUYLTmIaNdnsing uasiodulla
) a o A o = Yo a % A o Aada a o A ]
Sumnuhenseuriaidumensonnavzlasuanuineniounsedemeidansuinfuniewmana
AINNINT 42 ATIAN LIS TR RINAIAIaUNATEILAZIENNTUIRAUNATES W.A. 25427
luvauenaan maunasesgegaluddimaunasesgegan ag. 7/2566 (Useyasilug) loiiuadn
iwnseaFaneItuanSNsilesnfunAsafedfuaNEmusTesTIAIT 1w 1AN S INeaNEaTY
Inefidnidadelaeazuin Tewaasdlunfdaliunnguaiissmenanasuilsldinisilosafivangy
filesmmdadunmsrniiuressermiluuy “nguoyinduagiiunguindmeides” Hunsld
avdyuyuieUntosAuATo I ngINTsTINYIALAL AINRBUMUTTSTIUY LT R Ndns Ing
Wigaumdunundemenlusidadeninanlilafinnsesuisvensanunistdansdesanineaiu
gurunusgeTsuytd hinmsitesainesiiedunmsiidniyusuiieunlesduasemsnenssssuyf
wardandeunusgessuuguiisTwaandnsing warnslivstesailugiugiiuivsdnsids

naunldlinisliansiesnlugiusdaanynana azdesianvusrisasdusznauegelsdng

¢ fdsmaunasesgugail 247/2552
€8 ﬁw%&mwaﬂmmmgaqmﬁ 399/2557, ﬁwﬁamwaﬂﬂﬂsaqqdqmﬁ 409/2557, ﬁwﬁ"amaﬂﬂﬂiaaqqqﬂﬁ 411/2557,
Fda maﬂﬂmaqqaqﬂﬁ 450/2557, fdamaunasesguanil 452/2557, Adamaunasesgeaeil 517/2557, fdamaunases
GG i 523/2557, ﬁwé’i’qmaﬂﬂﬂsaaaaaﬂﬁ 540/2557, ﬁwé’i’qmaﬂﬂﬂsaaaaamﬁ 671/2557, ﬁﬁﬁnﬁwaﬂﬂﬂiaaaaamﬁ 677/2557,
A ﬁqﬂwaﬂﬂﬂiaqaaaw 692/2557, maqmaﬂﬂmaaaaamw 945/2557, mmmaﬂﬂﬂiaﬂaqamw 947/2557, fdsrnadnases
GG 7l 3072558, maﬂmaﬂﬂmaaqdqmw 520/2559, maamaﬂﬂﬂimgaqw A5. 134/2564
# fiivnnwenaUnasesgegad o. 884/2564
70 ﬁwﬁ"amaﬂﬂﬂimaaamﬁ Ad. 31/2556, ﬁﬁ%ﬂﬂﬁaﬂﬂﬂiaaaaamﬁ 157/2556, ﬁﬁ%’dmaﬂﬂmaaadamﬁ 444/2556,
i 'ﬁqmaﬂﬂﬂiaqaaaw 896/2556, maqmaﬂﬂmaaaaamw 897/2556, mmmaﬂﬂﬂiaﬂaqamw 898/2556, fdsrnadnases
GR qrfm 899/2556, maamaﬂﬂmmgqu 900/2556, mmmaﬂﬂﬂiaaqaqmm Ad. 8/2557, maamaﬂﬂmmgaqw

Ad. 19/2557, Mdsmaunasesgeanil na. 48/2557 uagAdsmaunasesganil aa. 35/2558

167



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

6.2 UgyminsitiadeUszinuiionvadnsyuvy

dusullgmnisitadeUsznuilomve@vdyusu aunsautanisiansaeandy
2 Uszipugas Tann nile AnslunisiuuaRnI1LIveInuLed @09 anslunisundaaslduselewsd

AINNSNYINTTITUTIRALALAILINADY

1. Anslumsivualadusvemues fe Msiyuvulianidedulalunisimvun
v o ¢ A a a 1% = = = = & [
gnanualvseaNnTInAndenAdewNEALaEUsEINalTa Y Fesaulutianisitun 19 Wawuas
aevenlsyiffans 1w Aady Taussse vuusTsuey YuUnge St waeisInIsuves
guulinsegsaly Wiy Faludirinneiausssuvesgusuiing1nenvvsiinnudalesivaniu
A oo & i & oA & T v v Y a d' L v v LY
Mseunlanuivilaselinls Yagdudefinmifeiunisuaneenmesndnualinusisulagnss
finaglifevulusgiasuszensulag dofininmnenduanslunsimuan I U I IUD LYY
= ! 12 [ aNaa d' Yooy a A Y = ¥
Anvlumaunasesvesinelagdrulugdadunsandanunsaiudvanslunisdnfaz g
Uszlendannninenssssuvinnasawinden lngnzlunstifidnanvalveaguyuianudales
Aunsnens sssuyfkardsnndategawuuiiuliasausnoanainduld lagauisanus

UIZLANVDITOANMAINAMANUSN WL YaITaRN Moy 2 Uselnn fadl

(1) TofmmilAnanmsidheuneseslddndulalidnisduiufanisvielnsinis
Ta q fin GeneliiAnsansenudeninensssmminasdunadeniivuvuiiafisends yuvud
thamnfleselfifinnoumdsoungnavieoudlyiiduianvielasanstu 4 Taseaunases
s Adseygenieeyifiiluinquiseiveusengmnevieli iileutunsdvesnd

Unasesily

(2) FofnmfiAeinsidaagldussloniarniinu Un wEensneinssssufuas
dunndordu q vesuvulaenss Seilusziduiidesinnsunusznisideaiunsidadedeiinm
Aenfuanslunsinduelivsylerianndneinssssumniuasdanndeuiiasnandsluddu
galu

2. avslunsnfanagliusslevtianyning nssssuwfuasdainaey 1NNSEUAY
wufinnwvesralnasesgeaaninFIladefdnsvesruvulunisiifsuarldusylenian
Ulpgassluminnwieaunasesgeanil oa.4/2561 Fadunsdinfidamanudaudeszninem

5 1 o o A U oa A I o & Add l a
nNeLsEaRAeNsEaTU (Uninesgye) Ausgiednuavslunisederdeluiuniduwngneuuwviai

| 7 afy a v oY o, X o« S a A o
HIBDYINYIIUTU ﬂ@u%ﬂ@ﬁﬂﬂﬁ@ﬂ?q aﬂ@ﬂﬂ@%ﬂ%ﬂLUUSU'TJIWEJWULN@Q@QLfﬂlll,ﬂusqmslfumagﬂull']

- o . 4 , o v oS 1 v oA 2@ o em .
AuaLsEniterInemBsufnszuiugtutediilet wa. 2504 JudulinsesvdydRgneunr

R N4, 2504 Usznalidedu wsesadygiidananiladydavuiiliilagntievsonseunsesiinu sunasntisnisneaing
wiia1e 0191 denliel w.a. 2524 ladinsAseveuwianRuinsga iliaaurvesrinemssanondueg vy

168



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 1 : unsau-unau 2568

uuvaediogausususTny e hidAiTinvngies Tyt Usenou
21ANNWAINTIH Y11 vilsvyudeu vinsinunsTuleuing SnwiAuaNnas USSRy
AnugauawysaivesihAy iefilosndrandmitudneuioiaiufnusiuAnioudaviymmu
Tunseynsudeituyainussind giitlygWiesiufaunussaduivosiosiuiasvesi uay
fausnlunmsiams tigsfnvnedlivsslesdannninenssssued Aunndon siumin
MmﬂwmamﬁamwaéwamaLLas€J"<1§um1uﬁ%’;§ﬁiimﬁlmLLmiwmmﬁﬂﬂ%aﬁ@cﬁ’aiﬁﬂaﬂm
AunT09 windugnifavthgneuisfuinssau nieudeansid mihigneuuienfidse
wvhanethudou nindaumelutu dnludeans dendnduuas Sunuamlnedoaensivies
figsdugrutudeuinadhomieuiininassluaiuiivuuinassu wasunoumie
whinFluaeiuiithulauiuileenaniui dliifesniiamnldfuanuienseudsme
Beflosmdiiiuin msuftavihiifananveadmihfignenudumsnssyhasdnsiefitesad azida
sodnArsnudunyed AvBiainiw mnuavenia uasdvssuu diiludeuntydPue 4
WINTT 5 WA 26 WINTT 30 UINT1 66 WABNIATY 67 VBISTTEITULLNITIvRINTNT Ny
wnsding 2550 laiuFoRvhinanRnae Ssuuss Weiuil 3 e 2553 Hes uuuleunely
nsituAETIms N naenausslindenginessinsssmaansadulsiheiunilows
mavelvenaimimnnwviemdsliggnilesad (nsugnenuuisnd & iU uazstusive foniles

2
aa =

ARY 1 Uag NIENTINTNYINTFTINNAUAzAWINGDN Hnilesann 2) auduyaldandenie uay

Tiggnilesriguseslvgiiesrindulusgondunagyhivlunuiiy

Yy Y

ARteaUnasesgeaainnyliignilesadl 1 wldraulmmaunuliuigilosed
Tunawisazidinnnmsiidmihilgneuuieninid Fensunvhaedngnasuasyingauves
fitosndviann dautssiuvslumadiiuasliusslominniuesilesad Unngarnumeunil
yosimnuniimaitedeisnsdameusslevinnmsgadelonarimanunslufiduifusu

Maanslunslduseloviannyning1nssssuna wagadeneannsgaldesnanualyiiiug 1

vnnassuukaztulusuRunaeduiyngnin andu Wel wa. 2538 Wwihilgnenuduiinsasellivnsmiedu
fHuit Sreeenanlawiuiiu Tnedginavueufiawhiuly °zmﬂzm%"mmewmumﬂduuﬁaﬁﬂﬁﬂaﬁﬁaaqvl,ﬂagﬁﬁmmﬂ
naguas wiUsngIndmthuusdnilifumstaassiinuihiu vietuidlésunmsdpassuruilimnedasrhmamg
Ugn Fsfivndhuunsdunduiuludduguiuiundeussannd we. 2538 iuduin aunseitdide wa. 2553 grenu
whRurinszaulddugsnssunasadufiRnmmdndusmnzmioudnszaulfsennniuiithuunassuuiay
tilaukufusiulszan 10-12 ads aunseitaded we. 2550 nmnswvhanenindaudedulamnsmisuiinsza
Isgniawelnsdoary Sadunaduidomnmsnisalisdreumesmnlulunsnszanu aguann aniws wesfanifann,
“Uuiinduain ‘unnasy’ Uguunnsdedues ‘newieaunanszatn” [eeulat] wndsiian : https://www.the101.world/
bang-kloi/ [16 Wwney 2566] uazmiily s, “gnsmsnzunainessls? shluvnnzwissunanass fagndulaan e
uwkufw’” [oaulat] wndafian : https://themomentum.co/bangkloi/ [16 Wwey 2566]

169



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

“nsdlInuss lownmsgaudelenmavinisinvnsTuiiuAuzus
anslumsTsussleminnmsnenssssund tu viuay.. devieesesuiluduiied §iles
advimnegrbuaziAuluTIRUR g Tumene I IALNINTE 91U . Tneriloaninia
wnZz/ﬂwﬁ’oﬁaﬁ’m‘?ym@oﬁw?iuﬁﬁuw%wa"’ng;mmmnwié’?vayzym@7nw7oﬁ7ﬁzfm'a‘?ﬁ
nsoumsenisslsmiluiinuinminevousiengvane... §ilosmdiinndalierssremau
voussIunSaansSuniodln 9 luduivaitrdnie AreunsasiUsylovluiinuiingm
naonauLaINUsslorninmsneInssssundlumene e iniiiios g yss lowd
s msauarn SeunTuasUssmaulngausiuldusosialn”

“nIdiAudemeINNISgTesnan vl A uTuazAngnmlunITaUNEn
Saszsy i viuB.. msiessdiindldegorrsluiuitusaainimutuane
utewIdialamneaunilosniiimes gydeenanvalmdnusuasdnenmluns
Funeninsssuvesn ussliiilosndimnazerdbegilafinu winmlunisusnseen
w3osnwlitesnanvaluas SasssnssTnguiniugionlsiensgndiin Aadu Tadu
ilgaiiilaidasengineuasaNaIUS U oeUasAas SIS UATa T N3alaalai
or03unldlesndvinngadeenanvaliiiuguasAnenmlunsdunensuusss

umaealen”

nATNaded9RY uansbiiiud maunaAsesganialsanansesusulunisdi
fauazlivszlovdanninenssrsmniuazdanadonlasgannssuansluiifuviondnguuans
nsldsueygnnnmenemaunaslumsdinduloeavssndn nelildihmdnnusides
ysauduruvunazaudiusseninsuruiuning s TsurALarunadensfiansan
Fefoduteunnsisszmrindidadeifnivavslunsdrfuarduslevianminenssssuei

warddnnasuvIranlaUssmAtuAalnAsadlneg

oegslsiionu FesenuiilumsufiinsimdninasriGesuduiusserinsum
funinenssssuvidnardunndounitedeansvesurulunisdifaaylduselovian
NINEINIETINT AT ALY foduduieniignvesmtadedefimmAfuansyumu
musgesavgy Wenndgsssuyalilivnafineazdonansuumli %ﬂLﬁumm&gﬂ%aaﬂiN

[ a v

Ay 4 3 Va a [ [ C Y] v 72 =2
sossuyydein1siimadugitdadunmanlunisdedulddelu” maunasesdandayiv

<

=3 =

anumsalnennaiun msemnaadaauligieasaunsasglungnetuuianila Nawd
Tgymni maunasedlanialulddmnaluwauvesheuimslunisguasnuidn wagmaaly

Ttorualunaureshelvygavield sralnsmininuainangeulunsenunensvteru

" uup3 JUEITIM wavAny, WAUITNAIYRLSTESTINYLY, Vit 118-119.

170



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 1 : unsau-unau 2568

TinsgsvdnygiRounneitesinenss 019 negsydnyaiRene uniad w.a. 2504 wses1wUyd
Unguwu we. 2562 wiu luvasigiiumnmaunasesliddadunudnsngiesadlasunis

SuseIMAzANATEINNLSTSITUULY AWhAuinmaufasauiioguednsyuvunusgsssuye
14
7. UDLHAUDUUS

ndgymiinanandinuy Jahungreausiuglunsiivaninaeinianguanegvsenis
Arunguunefefuansyusuliusuldlunsidedeadinmneivansyusuluealnases

£
Y v a

Tnowvsmuusziaudeymle aoll
7.1 M5WBIARNYINUENSYNYUAINIFSTTUYYUWIT V1N TINg

wifdsenaunasesgeani ea. 7/2566 (Uszanlug) axlallfvenseuiisiadn
“guileaneiionasuilaliimsilosmaiitunsTsansyumuiountiosdunsomsnenssssuad
UasBaInAounINSEEISUYRYITITeIANTNS N desilaadUseneulatie udillefiansan
Mnuansinuniitiaueluunaiideativl §deudiui matlesnfigfodunisfiosinases
Renduavsyurunusssssuygisnvotandnsing azdosszneusessiusneuiiddy 2
Usens ldun 1. filosniluaffududunvdodunumes “suwu” vielasaRluuuves “gumu”
Wienauslovivosmmau uas 2. fofmmidumguesnisiafuiiesiomaunaseninainnis

nilospfgnasilindvisyuyunusgessuya i ve1andnsng lnediuwinidunisiiarsan dail

1. wwanslunsinnsaningilesadluiunusedunuues “guwu” musgsssuyey
wiesweIandnsive wisly awnsathesrusenavvesnisidy “guwy” Tugiuzdvssdnganu

Y o

nguue 3 Usznis Mhwauelindluund 2 sndusumnddunisiiarsanls dall

Usznsil 1 fnsananuazresnssunguuesiilesamiluaduwsnnowin nquues

ditesnddunissiunguinvesdannuaaadunsmilvludnvasdudennisviold

U139 2 R1sannguueilesnidn 0TI Tuusssu vsedndnualvaendulag
wngvsell ag19ls wagnmsnungudianuduiusiunisedIBRNTIn Jausssn vsednanual
vosnguunesiiiedla Tnenndainaasasuilslai ﬂejmaa{{ﬂamﬁL‘flumiiwmjﬂué’ﬂwmz
duillesnns waznsniunguananianudAysieaiuegsen vieauendglun1seg
Aaaaa Y] a | = Py ) v & a
FTInUnAnaluresaBnvengulugiuslannuaaa vsenstasuniseensulmiuaudnues
nauasawsusslun1sisRaTisunnInsluliduaunvesngy geununennuin nquves

AtesnAtanumdewivluseauiifolndu “quwu” musgsssuyguiisvenandnsive

171



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

Uszmsil 3 finnsanmsdnesAnsvesyuvy Idsuuuuresnsinesdnsesisls iile
wnsaaeuiithasuiosemadusuumsefunuvesyumuadovidolsl Tunsdlfigueulsid
n3dnernseeraliuniinis e1afinnsananusvesrilosnidn gilesnsdugiiunumlaluguyy
vngfitesaitanuzdufimednigaamesuvu Wudenlaldisumuasniiuiennaindn

- N v = a Y1 o A ] P
veagury vsensadulagiesnfaiuisaiiaadldiniafuflesiomaluuiuvesyusy e
naUszlevivesyuyy Ndeudeldindfesniurnfufassemalugiusidudumuviofunuves
YUY

2. wnmdlunisinsanindeinminilumsuesnisihafunilesiermaunaseadu
Tain At udnSyNYY aunTandnyvesdnsyLrEnlu@nsEuIums lawn ansnisun
fatayatnians avsnisidusulunisdedula AnSnisntenseuiunisyiisssy uavdnSyuyu
Tugailon loun @nslunisivuaandiuavesmues kavanslunsididawagldussloviann
NININTFITUTIRLAZAWINA N WIN1TUNUTENaUAUNTEiNInTuAfLazuN Uy gRve s
[ a v oa a v ° A a & £ ! aaa [d
Sovsuynenfuavsruvungiesuseeanludes iefiarsanluilowiudl nsaininmdy
Fofmmiiefvandyusuriold wasinmferiudvsuyulsznistatng esdulszlevise

& I3 a AY aa o a
nsasUsEiueIRfLasymdeidadevesndsely

ﬂy’aﬁTuﬁauﬁumﬂ’ﬁm%mﬁﬂﬂawmﬁﬁama Atfuindduddduegabeivswans
Tenawiuin afhanfleadumslifviyumuiioundesunsemingnssssmniuayasnndes
MusgsTIIYisTeIandnsine aBeuiiuin uenandifilesniavdesouGeslodli
maﬂﬁﬂiuﬁaummﬁﬁmumlﬁuwwiwﬁ%yzﬁﬁé?mg?qmaﬂﬂmmLLaz‘i%ﬁmimﬂﬁﬂﬂmm W.A.
2542 u egstendign dilesesiimsussenedademdwiolud

% =

1. vdesiimsusseneilesisanudu “yuvu” vesifitesad Lielimaausaned
Wil fitosemharledluumes “guvy” Fadu “gnsdvsidangy” TneEuanmsussene
fa filosnrlugusiiuiuuriefunurosmy dsldiafuntoduumesmay niuds
ussgednvnzgruresilesad fuusaruluivoinisundy BdienTesndnunivesnds
SnwarvesaBnvosnaulunimsrisenoutudendueiludnuaglathg wu Huyeead
odgluiufiuasdinsinyiifindudulasnismuest Seiduludiosssysoyana uazdes
usseeieguuunsinesdns lidesidusuuvuesradumensuiolsidunsnisfang e
wiuglmaiiuingilosefiumuudedunurespmulunisihafuilesduuiuvosgursuads

2. gdeslinisusserafiostanisidu “dussdnSyuauniusgossuyyums
51901001303 Ine” veilesnd Bdlunsalvesdnslunsiniauasldusslevianminegnssssuyi
a o Ay a a v a a Y = v ¢ Aa ' =
wazdsndey Nideinimifgivdnsvesguvulunisdifuaglilsslosianiau U1 vwie
NSNeINIEIIUIRLArAMInaeudY 9 lnensatiu azdedinisusseredesiiunmidaiauii

172



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 1 : unsau-unau 2568

ad v v § A aaa

YUYBUVDINNDIANLONAN WAL YT INTINWAL IAIUTTTUND A LN UNAUNTDNSNEINTTTTUIRAILAL

9 Y

I a o o

NyuvuenIugveg1wdidedidged1els Lagn15asInTINLUUALANYRIYN LD DIAR LA

3
¥

NenyuRan13inymMsneInssssugRegelstng ienansliiuinyusuvesilanfinuyey
sssulunsnfnaylguselovdannswenssssuIAuY 9

3. AApelin1snuntydiivessysssuynlasusesaniyusununsainmluag

| ] v a g v a  a v = v ¢ Aa | a
W usseefiesdt yuvwvesilesniilugnsdvslunsinfwasliuselovinniau U vie
NINYINTTITUVIARALEWINGBUDY 9 ANUUINTT 43 255ANT (2) VBISTETTUUYLINTIVOIUIINT

Ing wnsdns1v 2560 1Ae@1ULWIAANG B AEINUANTYLTUNIETUIUEANTAILSToTTUULAS

AL AUMUNLUULINTITU

7.2 WININNSITRNOTUTAIENS YN VUAN TS TTUUYUWIII¥DIUINT
ng

Jailumsidedeiiiosusesivisruvunuigsssuynusnsetandnsine Using
Faludfinnnwmaunasesgeand oa. 4/2561 Tasrmaunasesgean Wi sndnwalimusssy
vosgusududsiiannsausnmneenniuiild Fedsimainssudvdluiinudondngiuuans
n1slasuanyInanneswnsulunasiiunisiiansananslunisdiduazldusslogdan
ninenssssumALardanndenvese Inglllsimdninasiesesanuluguvunazany

1 [y o a

WU IEMIYLTUiUNSNeINIs TN RLaAInndeNNIUsENoUNSRaIIaN Faludounnsig

o A

drAryiuAItadenefuansyrueswinsUssmansiiausliluiiden 5

o A

Wadumadenlunsitdadeiiefusedvyusunuigsssuyguisseraninsive
AWeudsaiauanuImslunsiusesdniyuvuvewinsUsemanusuldiunsdvasmaunasesing
Tnsuvseanidu 2 da il

1. wwmslunisifadensidudnssdnslunisdhduaslduselenianiy vie

NTNYINTFTTUIAUAZAIINADUDU 9)

= v v v v a ! o v Aa  a Y =

HaNsANw Uit 3 wasiten 4 wud n1ssusedlviguruiianslunisiis
wagldusglovianUn@ednuiannuuifnvesngranedwindsuiseusulugiidynyives
yufuilowainlun1sa1s3tTinsuiusssurd wazldafiuisaudfgluunuinves
dy A 5 a d' [ U 1 i [ [ 1 Y v QJQ! L3
yuuiloswnsiufaunsaegauiuilunsey 4 fumsauasnuwidlidindideenugauauyseal
aatiy Tunisfinnsandngilesadiduinssdnslunsdnfwaslduselovianivield Fedes
f915019NT8171993997 gusuvesilesrAiitdinvsegidyyisudulunisedsuiuiiedg

Satunsalil Wadla InelunislaamteLfiaaseninand A1aunATeIe1Rd@e UaINAINMLILANNNE 1L

173



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

v

AT WY YUY IIiNgITee v3einIYN1sINUMINe R NANYINYIN TmusTIY

e

v a [ v 1% 3 a o ¥ 1 LY 1 1 £ aa
‘EJEN“Q&J%HQJJ‘INEN@@I@EJWN L UUAU I@EJ‘Vi’m“UE]L‘I/l’i]‘i]i\‘liUW\‘]l@@EJ’NWLlﬂLLu‘LJ’]"I Sqmwuamﬂammm

WFInTeg iy nadulunisegsiuiuliededitu wasdasduaiidindinaniliauds
@ 1

UagUu Adoumueanuin guvuvesiesriludvsdvslunisdndualdusslemiandi vie

NTNOINTFTTUIAUAZAIINADUDU 9)

2. wwmslunmsiidfinnwivserdiioSusesdnsvesgusulunisinfuagly

Usglewuainiau U1 w3ensnenssssueflazdunnasuay ¢ laense

Somaunasesitladoudin filosailudnssdvdyuvunuigsssuyguiey
o10dnslng uasdavslumamsniatisluiiufivdadunngnenuuien nadidasdiagmidos
Aadeluddudaludn maunasesazdsdumudnivesilesafiodnels Tned@oudiui wums
Amnzaudigalunsihanlflumstsiunuavsyumunasgsssuyguinvenandnsineve sy
flosadfe wumsilanansausiuszuenliansyumumuigssayguisvenaninsineuas
ngmaneLAgIfUNIANATeIEIIndeNUsE IVt sAuATe s eninenss T A Tundn
(ﬁﬁyzﬁasﬁuuugmﬁmﬁdﬂ Aufiutegsauriulale) fnataduldlfnniian o mendanena
Unpsesliitadendsin gilosniiludvsdvdyusumusessuyguisseraninsing uasiians
Tunsisadfddsluiiufitn uifin Tufefigamasglianusooondssiuliilosnfirnsdiddin
oefluituiivnfnu mnusgilasaiflesvoraulmumaunuannisgydednslunstmunansiug
yosmues uaz/aise avdlumsiinfuarlivssloviannmineinssssumanasduindonsde
maunasesgeNasaimualitheunasesaldmaulnumaunulviunglesns a]fmmiﬁéfquy

0o aa o 1

a a av 1 o aaddaa a S v ¥
LﬁEJﬁ‘VIﬁ@\‘Iﬂa’]’ﬂuﬂﬁiﬂ’ﬁ\i’lﬂ%’mmﬁiﬁﬂi@ﬂi%L‘WELW]'m‘Uiﬁ‘Vlﬂg?ﬂﬂ?’)ﬂ‘ﬂﬂﬁ%@ﬁﬂ’?ﬁ(ﬂ’]ﬂﬂi%L‘Vlﬂl@

LuIN19n15339d8AINa17 Uraztlusuiniaiineszraliansyuruniy

Sgessuyaviinveandnsingiinalidadulunsufifiunndu uedidrinegiesdnsnislasu
1A 3 13 < ~ 1 av A o v w v

Adulruvauuiny wifdealuwuimaeglidenmaunasesanunsasendidsdulslauin
nanngladedninveinguaneanseUalitutagiu wenainil msnaaunaseitadesusesdns

'
v

YIRS FETIU YT weandnsingegsdnau aududnuilsladenivaessbiinni st

aa o L%

wanngraneiefuandgusuiu wazdadunsddyanadiedfivydd deudms wazaie
«vad'd
Wl

Uszmdsny SuFeslundndungrunafedfivdnsyusulilinalddsdulunsufuanagduseld

174



Jaynuazauassalunsujianiunguunesuasestayadiuynna
yasamnmglsluasingluudunvesnisvisaiieruisssmelng”
The Problems and Obstacles Regarding the Compliance on
the EU Personal Data Protection Law and the Thai Personal Data
Protection Law In the Context of the Tourism Authority of
Thailand

a5 s Wyad
Auntika Na Pibul

9139159Us8n
puzliiaans aadutudfiaimuuimsaans
148 E‘I‘H‘LJL?I%VL‘WFJ LL‘U’Nﬂaaﬂ%}u weunsl NIWNNA 10240
Lecturer
School of Law, National Institute of Development Administration
148 Serithai Road, Klong Chan, Bangkapi, Bangkok, 10240
Corresponding author Email: auntika.n@nida.ac.th
(Received: July 25, 2024; Revised: September 27, 2024; Accepted: November 20, 2024)

UNANED

mMsvieafewisszimelneg () umhesssgiamaededwmhilunsussanduiug
wazduaiunsieadiealne v, fdnauaniisoglummannmelsy sauieidinaulmg
wazdninuninaaediinauifieglulssmelneuasdininfununudoyadiuyanaluos
vosannmelsuuazlutsemelne fodu v, Jsegmeldvsduiasfosufifimungruneduasos
fToyadruynnavesanamglsuuazvesing udegndlsinig nvm. dnsdndufanssudisini
vannvanefiAgtesiunisUssnanateyaduyana SenelriAndymilunsufiRmunsuiii
PuNgYang sndpeaty n1sUsti . Saousuieuandeyaviediussinanatoa s
Uaﬁ??ﬁmmqﬂgwmaéw%"umiﬂizu’;awasﬁa;ﬂaiul,wiazﬁaﬂﬁu nATeiRsjdnuUsadutign
uazgUassaves wvm. lunmsufinudededumnluifstunsduasesdoya vieiGenduin
General Data Protection Regulation (GDPR) waznssnvdayaiifuasestoyadiuyana w.a.

2562 TansjsauskuyIsnsimzanlun1suImsianstlymuazalassadingtd wu msdn

" uneruiidudiuniavesnuidedes “Uymuarauassalunsufifnunguuneduasesdeyadiuyanares
annmglsuuaglvneluuiunvesmsvisaneiwislssmalne”, advayulag nsvieaiietuasemelng

175



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

o 1 o a wa 3 a wva g X A & d‘ dl
hatemruakwIUURvesesrnslun1sufiamungvune il ieidun1sanaanudesi nnm.
gziinusuRamiinvuaInnshiufiiaunguune suasdinaidesiotoidesuas . uas
Uszindlnasoly

AdAey: NsvisaigIuiaUssnelne, Jamuazguasse, nsufiRnunguung, nrneduases
Y
Y

N

n
DLAFIUYARA

Abstract

The Tourism Authority of Thailand (TAT) is a state-owner enterprise established
for promoting Thailand Tourism. There are TAT’s branch offices located in the EU and
TAT’s main offices and regional offices in Thailand which collect a range number of
personal data from the data subjects in the EU and in Thailand, so that TAT is obliged to
comply with the EU and Thai Personal Data Protection Law. Nevertheless, the fact that
there are a wide range of activities of TAT involving the processing of personal data, has
brought about some problems for TAT to comply with legal obligations. For instance, it
can be difficult to determine whether TAT is a data controller or a data processor, as well
as to identify the legal basis for processing personal data in each activity. This research
explores the problems and obstacles of TAT to comply with the General Data Protection
Regulation (GDPR) and the Personal Data Protection Act B.E. 2019 of Thailand (PDPA).
Additionally, it aims to propose appropriate approaches for managing these problems
and challenges, such as developing a manual for the organisation to comply with the
laws. The goal is to reduce the risks for TAT to be liable for non-compliance with
personal data protection laws, which could adversely affect both TAT’s reputation and

Thailand as a whole.

Keywords: The Tourism Authority of Thailand, Problems and Obstacles, Legal Compliance,

Personal Data Protection Law
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3.1.1 YauwansUAUlY

GDPR mnunauwan1steduldlaleontliin dnvagaefianssuiiey
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] N v ay v A a AN v Y
AAtuANvsorUssRanalilaegluanainglsy wWedanssunisuseulanatiuietasiy (a)

' Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free Movement of such
Data, and Repealing Directive 95/46/EC (General Data Protection Regulation) ﬁwaﬁﬁﬂﬁummmwﬁwﬁﬂ (European
Economic Area (EEA)) %ﬂﬂizﬂauﬁwﬂizLMﬂﬁLTJuam%ﬂawquiiﬂ (European Commission (EU)) 373y 27 Useine
uazUsziweladuau anmualai uesig

" Article 2 of GDPR

' Article 2 of GDPR

' Article 2 of Para 2 of GDPR

'* Article 4 (2) of GDPR
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> Article 29 Data Protection Working Party, Update of Opinion 8/2010 on Applicable Law in Light of
the CJEU Judgement in Google Spain, 00720/12/EN WP193, (Adopted on 16 December 2015), p.6.
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* European Data Protection Board, Guidelines 3/2018 on the Territorial Scope of the GDPR (Article
3) Version 2.1, (Adopted on 12 November 2019), p.10 and Recital 14 of GDPR

* Ibid., p. 16 and Article 29 Data Protection Working Party, Opinion 8/2010 on the Applicable Law,
0836-02/10/EN WP179, (Adopted on 16 December 2010), p.8.

203



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

Uszihudaludie vin vn. diinnulvegduiSuleudeyadiuyanauiain
NN, EUNNUUNTIAATR waznnv. dridnaudsa imm. ﬁﬂﬁm'}ﬂmj%agmaiﬁﬁqﬁuﬁ%ﬁm
UftiRn GDPR wialal n3dllil GDPR 11991 3(2) fstuslidmaudn GDPR aedsdulilunsdlia
mMsUszinanadoyadiuynnaveaivesteyaiiegluannmelsulnefifmunumieussinana
flsogluamningls WaAenssumsusznanadufendasi (@) msiausdudwieuinsliu
Wvesteyatsegluannmglsy Tngliddeinasiinsthsziulasidwesdoyaniol (b) ns
ammquﬁﬂismaqLﬁ’]’waﬁagaﬁLﬁﬂﬁuﬁluauquiiﬂ Sy WefinnsananAanssaves i,
Fiinnlvgudy wuirdnsdudufenssuusedisiiisrdesiunsusvnanateyadiuyana
voad1veadoyaiiegluannmylsudslasulounnan nvm. drdnnuunsadidisn uaznnm,
dthanSa Jadudifunuradeyamaniduesteyaiegluannimglsy wu mssuloutoya
dauqﬂﬂa%ﬁamaﬁnu/lnﬂuencer/BLogger insUsena erhlldlunisdafanssuvieadiedly
Uszwelne (FAM TRIP) Tnefiinguszasdiilolviunassnildsuuszaunsainsveaiioaiiduas
nduluuszmduiusnsvieaiienlne dddunisdfuianssudananiedn wam. dinau
Wis9ALASH . drinauuisa v, ddnnulngsuiuinuadngussardiuagisnislulsyaig
wateyaduyana vy, diinening SsdlaanuzdugmuauiniegmelitaduiiasfesUfin
14 GDPR

4.2 v, fimaiusiusan 1 Wawe wasuszananadeyadiuynnauas
tayadiuynnavilaiilAuvsalyl

4.2.1 M. F1NULNSIANEH UseinAgasiu wasnmn. d1unaudnd Ussina
GG

WNNANIUNAINAINTIUTIALTIUNSIE NN, isdesdtinau waasiulain
finsnununiudeyaainraiesznn Mfeglugluuuvesenaiswazlndfdviaiioniiu
Aanssuiifinnnumainuate annansdunvainuIfivssnulgmilunisiiansand Jeyalatis
Judeyadiuynana W lwesinsdwi Neg wavidoinuns doyana wav lunsdlil A29wp
adungedUsznouvesdeyadiuuaaald 4 Usens deil (1) “deyalanle” nanfe wWefiaisan
[ A v My A ! ! a < a
dnwag Ao Yeyalanlaviandugusssy (Wu ne) wazuusssu (Wu Ay nsusadiv) lny
Lidnludedlasunsiigaiudinnaseisena Waninnsaiem Ae deyanilusesdiudives
wiarupRaLAINATOUATY Tee1aiinuiie IR uANIUEAN 9 Yasyanall WY Yayaliediy

a a wva A o 14 ¥ A LY A o < Y
NaUTZLUUNITUHUANIULLONADIUEYNN YoyatngInUdvnIwLlBNan 1 uztduyUlY
A a I 1 @M va Y =2 1% 1 Y v v =
dannnsangluuy fe egluguuuuladlanaunsanfals wu duav fdnws guaw (des

(2) “MAgrfosiuyana” nanfe Jeyaurtedtoraludoyaiineriuingudaunsaui

204



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 1 : unsau-unau 2568

shyaaald Tnsazdesfinnsaninguszasd o uasnansznuvesdeyaiifinoynaaluuiaznsd
$he wu Tiog] weslnsdid (3) “gnazyvieanninssydndnualld” Ao deyaidusadiiviili
yARAt 9 WANFNSIINYARDEL Yy GRGR dwiin o1fw Feudadu 1. Usilnemss (o Te
aee) uax 2. Ustlnedan (wu weslnsdwit andsdeidiuma) (@) “yanasssum” namie

= o a

¥ 2 v Aaaa 1o = a a5y
awspalutoyarosynnasssuminidin lnglidddsdyvfuasiuiiod
4.2.2 . antinaulng Ysenealne

\{losann wn. drnavlng Sseuu Server Tumsiaiudeyavesmuios 39
finmsuivsdnmsmsdasadovesteyaliiulumuszuumasgiunsdamsaasiuasasnd
FuANTAUWAR 9 W SO 27001% Fevilidesinsidunsnismanadiasing 4 ifeshwininy
funsUaoafodouadiuyana 1wy nsviideyaisuiy (Anonynimisation) n1svindoyauss
(Pseudonymisation) FsvilAnUszfuiymilunisfiansanit Wedeyadsnanlianmnsasey
dndnwalld Felledeyadauynnanognelitsiuresngrnefunsesieyadiuynnavielsl uas
dawalst mn. lifesufiRnundninasinunguneduasesteyaduyanaiiieidoadofing

Uszananadayaninaivielyl

Tunsdlveanisviroyaiisuny (Anonynimisation) GDPR Recital 26 s¥yld
ogsdaludn « . vdninasilunisiunsestoyasylideduldiudeyatisunm nande doyadilid
muRgTesiuyAnasTIIMTignIzyMiaIsagnsrusnanualld ieteyadiuyanaiiuany
waludnwaziduisusddlignssyvieliaunsagnszysndnuallddndell GDPR axliinsoungu
ludsnsusznadeyaiisun ufanslideyadenaruiienguszasdneaiiuazide” lne
A29WP uugihlsiorsandefiasiafindudusonsd laglddinseifedoddauasaiiud
UszdnSnmveanatinnsviveyatisununiglananngraneuasestoyadiuynnavesanam
lstlvannuansUssdin® fadu Fananlasasuldn msvssananadeyadsunilsiogmeléiidy

YBINYUNNLANATRITRLAEILYAAA
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn University Law
Journal must comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise,
comprehensive and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account

belonging to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in

English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Typewritten on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right

margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New
fonts with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation
format style used for writing dissertations or thesis at Faculty of Law,
Chulalongkorn University, for instance:

lanas Saunng, AI185UIY NYVIEANYUENE Y, famiadsit 10 GESRIIRE
UAUTTUNIT, 2553), 11.

Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum
Gestio and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560
(2017) (Thai language), 81.
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3) For more information, please visit:
1. (Thai)

https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFdVr-
91cl4SE3P7Nh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCu

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.ntml

4. Authors should ensure that all errors relating to spelling, Thai and English
grammar, and inconsistency of using transliteration of English words be corrected
throughout the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under
the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn University Law Journal only accepts manuscripts which are
submitted through online channel, in accordance with the requirement
prescribed by the Thai Citation Index (TCl). Authors can submit their manuscript
through the website of the journal using the Thai Journals Online (ThaiJO)
system at:

https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions
2. Online submission process

1) Visit the journal website at (readable in both Thai and English, but clicking
change-language button at the top right of the website)

2) Registration as members of the ThaiJO System is required before submission.

3) Study the “Author’s Guidelines” carefully and perform preliminary formatting
as prescribed by the journal.

4) Submit the manuscript
5) For more information, please visit:

https://drive.google.com/file/d/1y217vKwnwdevJdP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn University Law Journal will utilize the following
procedure in receiving and reviewing the submitted manuscripts:

1. After the authors have submitted the manuscripts through the online channel,
the authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform
the authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be
considered for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.
1) Each academic and research articles shall be peer reviewed using the

double-blinded process by at least three qualified individuals, whom the
Editorial Board carefully select owing to their expertise corresponded with
the substance presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will
provide expert opinions on the quality of the manuscripts, such as academic
errors, use of language, content comprehensiveness, academic quality, clarity,
importance to the relevant academic field, and classify the decision into one
of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the
following decisions.

1) If the manuscripts are “accepted for publication without any revision”, they
will be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised
manuscripts shall be sent to the Editor-in-Chief to consider or returned to
the reviewers for further review”, they will only be eligible to proceed to the
following stage after the authors have revised them, and the Editor-in-Chief
or the reviewers (as the case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be
considered for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board
will perform a final check of the manuscripts before proceeding to printing.
The Editorial Board reserves the right to check, revise, request for additional
information, and perform formatting in accordance with the prescribed style.
The Editorial Board may request the author to perform additional revision
if necessary.
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7. The Editorial Board will publish the manuscripts that have been evaluated as
“accepted for publication without any revision” or that, in the case of having
been evaluated as “revision is mandatory, and the revised manuscripts shall
be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, have been revised satisfactorily, and have been formatted in
accordance with the prescribed style. The Editorial Board reserves the right to
determine the order of publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree,

accept, and warrant that:

1. The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when
the Editorial Board has received this manuscript.

2. The manuscript is written exclusively by the author or along with the
co-author(s) as submitted.

3. The manuscript is original, does not contain plagiarism, and does not infringe
any copyright.

4. The Editorial Board reserves the right to perform additional revision and/or
formatting into the prescribed style, to convert this manuscript into an
electronic form (PDF) for publication in the website of Faculty of Law,
Chulalongkorn University online library, and to publish this manuscript from

the date hereof onwards.

5. Decision whether to publish the manuscript solely belongs to the Editorial
Board, and such decision shall be final. The Editorial Board is not responsible

for any contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1. Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

2. Certify that their submitted manuscript has not been previously published in
any form, nor is it is under review for publication in any other journals within

90 days from the date when the Editorial Board has received this manuscript.

3. Certify that their submitted manuscript is written exclusively by the author or
along with the co-author(s) as submitted and the listing of authors should be
jointly determined and accurately reflect who carried out the research and

wrote the article.

4. Present only true fact.

5. Submit the manuscript in accordance with the prescribed format.

6. Ensure that the manuscript does not contain any libelous matter or infringe
any copyright or other intellectual property rights or any other rights of any
third party.

7. Declare the source of funding or support in the completion of the manuscript.

8. Declare any potential conflicts of interest, if any.

9. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1. Ensure that the published manuscripts are in line with the aim and scope of

Chulalongkorn University Law Journal.

2. Ensure the quality of the published manuscripts with willingness to publish

corrections and clarifications when required.

3. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

4. Not publish manuscripts that have already been published elsewhere.
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5. Act in a fair, balanced manner when carrying out his/her duties, without
discrimination based on institutional affiliation, gender, ethnicity, sexual

orientation, religious, political beliefs and other comparable grounds.
. Ensure no conflicts of interests, if any.
. Provide guidelines for authors regarding the submission of manuscripts.

. Keep authors informed of the consideration progress.

O 00 ~N O

. Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.
10. Provide reviewers with revision guidelines.
11. Make decisions based on quality and suitability for Chulalongkorn University
Law Journal without any external interference.
12. Publish the description of peer review process and be able to justify any

significant deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1. Undertake to improve the quality of the manuscript under review with care

consideration, objectivity, and in a timely manner.

2. Avoid using improper, inappropriate or disrespectful language for providing
review feedback.

3. Declare any potential conflicts of interest, if any, and refuse to review any

manuscripts if there are grounds for conflicts of interest.

4. Respect the confidentiality of any information or material contained in the

manuscript during the review process.

5. Inform the Editor-in-Chief of any suspected plagiarism.



