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Aim and Scope

“Chulalongkorn University Law Journal” is an academic journal of Faculty of Law, Chulalongkorn
University which publishes scholarly works within the scope of or relating to law. The aim
is to disseminate academic articles and research articles that fall within the scope of the
journal whose contents are, in the view of the editorial board, interesting, timely, creative,
as well as containing recommendations which are useful for legal academia and the
general public.

Publication Frequency

Chulalongkorn University Law Journal is published every three months as follows:
- Issue 1 January-March
- Issue 2 April-June
- Issue 3 July-September

- Issue 4 October-December

Categories of Accepted Manuscripts

Chulalongkorn University Law Journal welcomes submissions of manuscripts, which fall
within the following categories:

« Academic articles must illustrate new information in the scope of or relating
to law and provide analysis or critique of such information from theoretical,
policy-oriented or practical perspectives, as well as providing recommendations
that are useful for legal academia and the general public. Academic articles
should contain introduction and contents, which are divided into main issues,
subordinate issues and conclusion.

« Research articles must be based on legal research and illustrate one or
more of the findings from such research in a systematic manner. Research
articles should contain introduction, illustration of the importance of the
issue, research objective, hypothesis (if applicable), research scope, expected
contributions, related research or literatures, research methodology (such
as population, sample, data collection, data analysis), research findings,
conclusion and recommendations.

Any opinions presented in Chulalongkorn University Law Journal solely belongs to and is under
the responsibility of the respective authors, with which Faculty of Law, Chulalongkorn University,
Editor-in-Chief and the Editorial Board do not have to agree.

Language

Chulalongkorn University Law Journal welcomes submissions of manuscripts in Thai and/
or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded
process by at least three qualified individuals, whom the Editorial Board carefully select

owing to their expertise corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn University Law Journal is published in online version.

Source of Support

Chulalongkorn University Law Journal is supported by Faculty of Law, Chulalongkorn

University.
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Chulalongkorn University Law Journal Vol. 43 Issue 2 : April-June 2025

Abstract

The power of an estate administrator under the conflict of laws rules is significant,
especially in a world without borders where the assets of the deceased may be dispersed
across various countries. To determine which applicable law applied to the legal
relationship concerning the power of the administrator falls within the system of conflict
of laws rules. In accordance with the system of conflict of laws, the power of the
administrator can be generally categorized into two models: separation of the
administrator from the estate assets and no separation of the administrator from the
estate assets. When examining the conflict of laws rules, different jurisdictions recognize
the distinct connecting factors for identifying the applicable law that governs the power
of the administrator. According to the English conflict of laws, domestic law is applied to
determine the administrator’s power. While in the Chinese conflict of laws, the law of
the place where the assets are located applies as the connecting factor. In contrast, Thai
conflict of laws rules do not explicitly provide rules for selecting the applicable law
concerning the administrator’s power. Thus, the legal loophole must be fulfilled through
the mechanism stipulated in Section 3 of the Conflict of Laws Act B.E. 2481, which

mandates the application of the general principles of private international law.

Keywords: Conflict of Laws, Administrator, Foreign Element
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2301571 1711 Ussaianguuneunauas ntivg

> WuSTng NMeyaugdns @19auns, A1BSUNIENYNINETENINUSEIMALNUNARYAAR, fuiadadi 6 (NN
dtinfunidsyeyuy, 2548), wi 46.

* Jswdvd Ynfaumidy, AesurenguunesenitaUssmAununadyana, faindait 6 (nyanmer: ddniud
UNTINEIFETITUAENS, 2566), N1 286.

° New York Breweries Co v AG [1899] AC 62.

6 Guangjian Tu, Private International Law in China, (Singapore: Springer Singapore, 2016), p.60; Article 34
of Law on the Application of Laws to Civil Relationships Involving a Foreign Element of the People’s Republic of
China 2010.
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spuufiuenFesiantsusanoonandemindusan ssuuiifufivensulungunasiige
N3N MUBYDIUTEMNATING Y AaBRIUNMLIeTniuYeIUsemAlunguANNaUaDT
3 q meldszuuilduenngunasilunisfinsanngmnedlitdutudesiiieadedianmausan
ponanngunasilunsAumngruneilttaduiunindusanliiandu msfuusanuuumem
Tngsssumielaefidonssy gailavslasunsanlugiuemomlaesssn awanysaiiazHaves
fifonssn Wudu TnemadudssiiiluBemindusanluduiifseedmisunindazaneg
meldngranewisduitodmduningiudeg (ex situs) daumindusaniiedodmuning
wganegnelingminegfidnuivenimsanluvusiidusanisunanume (ex ultimi
domicilii® WiefiinfifmansSenit “seuunennemdngduvendiusan” (Scssion System)
TusnedimnlussduRnsuifamausenssuuilidai@estnanedlureuanvesngyineg
FatuirheusanfienannegaelddsduvongrunessUssma uidednduFowosngmneg
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grunvvesfdnnisusen sudunaduiiesnainnisdeddanisusanansldssuungrane
ADNNDUAE MU IKUNTEUTUMSRigat (Probate) uagld¥umsussieainana (Probate Court)
\loBudufsnnugnieauiatavesiinnisusanlugiugidufunuveadusan (Personal
Representative) Tued’

" Jan D Luttringhaus and Andrea Bonomi, “Succession,” in Encyclopedia of Private International Law,
eds. Jurgen Basedow et al. (UK: Edward Elgar Publishing, 2017), p.1687.

® Ibid.

? s unsimaUsyans wagiily o ues, “ﬁfymmi(}%éﬁﬂmsmmﬂimaﬁwﬁ"amaiumaiﬁﬁsﬁaﬁmu@ﬁﬁﬂﬂiiu
%ﬂr}ﬁﬂﬂﬁuiﬂﬂ”, M5ETIVANIAYG 14, 36 (2563), Wi 233; Gianluca Contaldi, “Article 29 Special Rules on the
Appointment and Powers of an Administrator of the Estate in Certain situations,” in The EU Succession Regulation:

A Commentary, eds. Alfonso-Luis Calvo Caravaca et al. (UK: Cambridge University Press, 2016), p.419.
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' Jan D Luttringhaus and Andrea Bonomi, “Succession,” in Encyclopedia of Private International Law,
eds. Jurgen Basedow et al., p.1687-1688.

' Article 78, 79, 82 of Code of Private International Law of Belgium 2004.

' Article 62 of Civil Code of Portugal 1966.

" Article 46 of Par. 3 of Statute on Private International Law of Italy 1995.

' Article 59 of Civil Code of Macau 1999.

' Jan D Luttringhaus and Andrea Bonomi, “Succession,” in Encyclopedia of Private International Law,
eds. Jurgen Basedow et al., p.1688.

16 Q’auiaL'%‘aaizwﬂgwmﬂsi‘fmﬁ’udﬁaamﬂﬂ Iﬂimq Useans Uniaunnily, Aesulenguangsendinelseing
WNUNARYAAS, 1IN 287-288.

' Article 78 of Code of Private International Law of Belgium 2004.

' Article 82 of Code of Private International Law of Belgium 2004.
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" Gianluca Contaldi, “Article 29 Special Rules on the Appointment and Powers of an Administrator of the
Estate in Certain situations,” in The EU Succession Regulation: A Commentary, eds. Alfonso-Luis Calvo
Caravaca et al,, p.419.

“ Article 23 of Par. 2 (f) and Article 29 of EU Regulation No. 650/2012 on jurisdiction, applicable law,
recognition and enforcement of decisions and acceptance and enforce of authentic instruments in matters of
succession and on the creation of a European Certificate of Succession (Brussels IV).

' Usgdns Undaumnily, AesunengvuneseninsussmaAlNunafuaAg, ¥l 152.
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“ Article 84 of The Regulation entry into force 16 August 2012 and applies from 17 August 2015, Brussels
IV Regulation.

? Recital 42 of the Brussels IV Regulation, state that: The law determined as the law applicable to the
succession should govern the succession from the opening of the succession to the transfer of ownership of the
assets forming part of the estate to the beneficiaries as determined by that law. It should include questions
relating to the administration of the estate and to liability for the debts under the succession. The payment of
the debts under the succession may, depending, in particular, on the law applicable to the succession, include
the taking into account of a specific ranking of the creditors.

* Recital 37 of the Brussels IV Regulation.

* Ulf Bergquist et al., EU Regulation on Succession and Wills: Commentary, (Kéln: Verlag Dr. Otto Schmidit,
2015), p.24-25.

* Ibid., p. 131.
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" Article 21 of EU Regulation No. 650/2012 on jurisdiction, applicable law, recognition and enforcement
of decisions and acceptance and enforce of authentic instruments in matters of succession and on the creation
of a European Certificate of Succession (Brussels IV).

* Article 22 of EU Regulation No. 650/2012 on jurisdiction, applicable law, recognition and enforcement
of decisions and acceptance and enforce of authentic instruments in matters of succession and on the creation
of a European Certificate of Succession (Brussels V).

? Article 23 of Par. 1, 2 (f) of EU Regulation No. 650/2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforce of authentic instruments in matters of succession and on

the creation of a European Certificate of Succession (Brussels IV).
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** Article 23 of Par. 2 (f) of EU Regulation No. 650/2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforce of authentic instruments in matters of succession and on
the creation of a European Certificate of Succession (Brussels IV).

° UIf Bergquist et al., EU Regulation on Succession and Wills: Commentary, p.138.

2 Article 29 of Par. 1 of EU Regulation No. 650/2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforce of authentic instruments in matters of succession and on
the creation of a European Certificate of Succession (Brussels IV).

» Article 29 of Par. 2 of EU Regulation No. 650/2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforce of authentic instruments in matters of succession and on
the creation of a European Certificate of Succession (Brussels IV).

** Ulf Bergquist et al., EU Regulation on Succession and Wills: Commentary, p.163-164.

* Article 29 of Par. 3 of EU Regulation No. 650/2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforce of authentic instruments in matters of succession and on

the creation of a European Certificate of Succession (Brussels IV).
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* J. G. Collier, Conflict of Laws, 3" ed. (UK: Cambridge University Press, 2004), p.268; John O’Brien, Conflict
of Laws, 2™ ed. (London: Cavendish Pub., 1999), p.580; David McClean and Veronica Ruiz Abou-Nigm, Morris on
The Conflict of Laws, 8" ed. (UK: Sweet & Maxwell, 2012), p.457, 461; See also, Martin Wolff, Private
International Law, 2™ ed. (Oxford: Clarendon Press, 1950), p.604-605.

" A. V. Dicey and J. H. C. Morris, On the Conflict of Laws, 9" ed. (London: Steven & Son Ltd., 1973), p.578.

* J. G. Collier, Conflict of Laws, p.268.

** John O’Brien, Conflict of Laws, p.580.
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* Martin Wolff, Private International Law, p.607-608.

" “No person will be recognized by the English courts as personal representative of the deceased unless
and until he has obtained an English grant of probate or letters of administration.” A. V. Dicey and J. H. C. Morris,
On the Conflict of Laws, p.580.

2 David McClean and Veronica Ruiz Abou-Nigm, Morris on The Conflict of Laws, p.462.

“ Ibid.

* Weizou Chen, “China,” in Encyclopedia of Private International Law, eds. Jirgen Basedow et al.
(UK: Edward Elgar Publishing, 2017), p.1979.

* Article 31 of Law on the Application of Laws to Civil Relationships Involving a Foreign Element of the
People’s Republic of China 2010.

* Lin Jia, Qingxuan Wu and Zhengyi Zhang, “Law of Property,” in Chinese Private International Law, eds.
Xiaohong Liu and Zhengyi Zhang (UK: Hart Publishing, 2021), p.104.
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" Article 1145 of Civil Code of the People’s Republic of China 2020.

* Article 1146 of Civil Code of the People’s Republic of China 2020.

* Article 1148 of Civil Code of the People’s Republic of China 2020.

* Article 34 of Law on the Application of Laws to Civil Relationships Involving a Foreign Element of the
People’s Republic of China 2010.

*! Lin Jia, Qingxuan Wu and Zhengyi Zhang, “Law of Property,” in Chinese Private International Law, eds.

Xiaohong Liu and Zhengyi Zhang, p.105.
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Abstract

This academic article has the objective to study the experience from the French
legal system on arranging the Constitutional Bloc by designing the Constitutional Council
as principal organization charging for developing its dynamic constitution-valued principles
under the theory of hierarchy of law. The study found that the Constitutional Council
draws upon the provisions of the Constitution of the French Republic, which stipulates
that the decisions of the Constitutional Council are binding on all institutions, to develop
the Constitutional Bloc by including other legal documents as part of the constitutional
framework. The experience gained from this approach offers valuable insights that could
be adapted to the Thai legal system in cases requiring the interpretation of legal
documents that predate the promulgation of the current Constitution, granting them the
same status as constitutional law. It could also be applied to the interpretation of legal

principles from earlier constitutional texts that are not present in the current Constitution.

Keywords: Constitution, Constitutional Council, Constitutional Court, Constitutional Bloc
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" Thomas Olechowski, “Legal Hierarchies in the Works of Hans Kelsen and Adolf Julius Merkl,” p.357-358.
[online] Available from : https://link.springer.com/chapter/10.1007/978-3-319-73037-0 9 [12 September 2024];
Wsadnwiiaisly afgydl ad1oth, ndnnsdrdiieafungraneumiyy wsudfinann A3dade wazanuiy
ﬁﬁﬁﬁ'ﬁy, (ngawn: ddinfiuileyysy, 2567), niin 41-46.

' Ferdinand Melin-Soucramanien and Pierre Pactet, Droit constitutionnel, p.599.

" Ibid., p. 602.
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Tuniand usuntiun WJundn; Tsag dundand usundum, ﬁﬁLLUﬁ%’gﬁﬁnwLl,ma'mim%'gs\l%"uﬂa A.A. 1958, (NFUNN:
dtinfiui ey, 2549).
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Institute for Democracy and Electoral Assistance %58 IDEA) léfaﬁmﬂLﬁ’ammizﬁ%ﬁﬁiiuym
asvedliluenansdorn “ma'wmizﬁﬁ@%q%’gﬁsiuymaﬁwﬁfa” (the Fundamentals of a
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nleesungliluanuugifeniunauin ﬂiauLﬁawﬁawizéhﬁigﬁmiﬁiu%’gﬁsiwiyaﬁwﬁa laun
N1500ALUUBIANS (Institutional Design) sUkUUNIIUNATEY (the System of Government)
N153U509ANSUYwETU (the Role of Human Rights) kagA1sFuUTRIANUMAINYANY (the

Recognition of Diversity)”

MANSINTE 35 NIEU (Ruth Gavison) UviAnelAfEAs uMIne1qedus Useine
dasen lameedungilomansyuessgessuygliluunanuiedn “arsvddglathainisusing
Tusgsrsuynatunile?” weunsluisans Constitutional Political Economy Useineluisesuaus
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el a.a. 2002 Bieghaaula Feaunseasulaninuladn yeazidenvesizsssuyyiueiainiig
wanenafiule lneanzlugaa 2 nensseiiiun vlisladuenududuresiloniuigsssuysy
HIUN159193 5 suuRTUlntkas MUl AN SIS ST Y991NMANTSlveINTauALAS
nsiindulnivewangyseina Fasgessuygadunialiy aIsusznoaumiy laseainavesssuia

" &3UA11431n Richard H. Fallon, Jr., the Dynamic Constitution, (Cambridge: Cambridge University Press,
2004), p.1-14.

® nsdmesAnsuaznisnszanesiunaeiulneluluisiu Ae nsudsensiunaesulneeenilu 3 s1unauas
Solvtosdnafflisrunamaniu ldun 1. Swnadfdnydatssaniduesdnsglisng 2. snavimsiieueSsuusiiduosdng
Alighuna wae 3. Swnmainisiamalduesdnsglidiuna dunsinesdnsuarnsnszaesnseiulnglunnds fe
nsutanensiunesulngluignuiiuenainaginisutensunasiulagesniiu 3 srunauardnlidosdnsgligia
wianilusefumiud Safimsnszaneswnaesulaglituuaigang q vlduasgis 4 Alesdnsglisiunesulnede wu
$ganvewasy Sguravenasy wasmaveauasy Wusiu

" Nora Hedling, “The Fundamentals of a Constitution,” [online] Available from : https://www.idea.int/
sites/default/files/publications/the-fundamentals-of-a-constitution.pdf [25 September 2024]

? Markus Bockenforde et al, A Practical Guide to Constitution Building, (Stockholm: IDEA, 2011),
p.19-30.
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Tusreaude “Redecouvrir le Préambule de la Constitution” Llalauaseusys s
YesAMEnsIUNNTTRAA Simon Veil Wuuszsuldeduisanulunainuesigsssuyyums
anssasgrsasaidumsiannyangyne Teellarnuneunilannuiy “frarursgsssuye
Idigammsnusseenasinaue ludaidun1sinm nsideusysssuyydinminisiudremni
aghafiunadn. nsaaIusgssINYUsazAIa unaUAYesAT I asa 19 Mg TNl
devimulunnndrunsgrunt wansransadrlelddungleusannisUsziaaansde
iAgadastulana1nigaiung e sgsssyuaau A.A. 1789 Seruiuntsaiunissalies
dody Alen1sunudl.. amUsnaln1esgsssuyy VoA S AR SIS INGIYANUIGUNS
nmsvindatunissusesdslmilaensnudnsTnsidaly >

“' Ruth Gavison, “What Belongs in a Constitution,” p.89-99. [online] Available from : https://fngovernance.
org/wp-content/uploads/2020/06/Constitutions What_Belongs in_a_Constitution.pdf [25 September 2024]

2 yasdnm epssaly, AeSunsdvngraneigsssaye, fasindedl 3 (e drifneusufiningvsneus
witnudinean, 2556), wih 14.

% Comité de Reéflexion sur le Préambule de la Constitution, Redécouvrir le Préambule de la
Constitution - Rapport du comité présidé par Simone VEIL, (La documentation francaise, 2008), p.32;
“le constituant intervient toujours dans le sens du “progrés”. L écriture constitutionnelle se veut procéder d’une
dynamique. Elle suppose, pour ainsi dire, qu’il y a bien un sens de [histoire. L acte constituant répond toujours
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a la volonté d’établir un nouveau standard, forcément plus élevé que le précédent. On comprend par la
pourquoi la succession historique des textes relatifs aux droits constitutionnels s’est toujours opérée depuis 1789
par stratification et non par remplacement. (...) Dans la tradition constitutionnelle frangaise, il existe donc un
axe du progres dont le mouvement ne peut s’accommoder d’autre chose que de ("addlition de droits nouveaux”;
duuulalaggUey

x Dominique Chagnollaud de Sabouret, Droit Constitutionnel Contemporain 1 Théorie Générale
Régimes Etrangers Histoire Constitutionnelle, (Paris: Dalloz, 2021), p.80-82.

z U‘mmmi’fﬁiﬁgwmaﬁ%ﬂﬁnﬁwisLﬁumﬂﬁlmﬁmﬁm%’gﬁsiwmw

* ya3fing 9assailes, AeBuleivingvanedgsssaysy, v 15; David A. Strauss, “The Living Constitution,”
[online] Available from : https://www.law.uchicago.edu/news/living-constitution [26 September 2024]
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" Xavier Magnon, “Sur un pont-aux-anes ? L’autorité des décisions du Conseil constitutionnel, pour une
distinction entre “autorité” et “force” de chose jugée,” p.3. [online] Available from : https://publications.
ut-capitole.fr/id/eprint/13976/1/Autorit%C3%A9 _force de chose jug%C3%A9%e d%C3%A9cision du CC.pdf
[26 September 2024]

* Vie publique, “Qu’est-ce que le principe de U'autorité de la chose jugée,” [online] Available from :
https://www.vie-publique.fr/fiches/38063-quest-ce-que-le-principe-de-lautorite-de-la-chose-jugee
[26 September 2024] ; Dalloz, “Autorité de chose jugée,” [online] Available from : https://www.dalloz.fr/
documentation/Document?id=DZ%2FOASIS%2F001205 [26 September 2024]

# 3nm31 62 933AVNE $E5TTYYINSITNIHS e AR ad AN Y 1958; tumIani usuntiud, Auuadgsssuyey
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Abstract

This article focuses on studying the role of the International Tribunal For the Law
of the Sea in providing advisory opinion on climate change. In particular, it analyzes the
essence of the Request for an Advisory Opinion submitted by the Commission of Small
Island States on Climate Change and International Law (Request for Advisory Opinion
submitted to the Tribunal) Case No 31. It analyzes and synthesizes whether Thailand, as
a state party to the 1982 United Nations Convention on the Law of the Sea, will receive
any benefits from the court’s opinion. The results of the study found that Thailand will
receive benefits in terms of the court consideration process and benefits related to the
issuance of policies and measures regarding the prevention, reduction and control of
pollution of the marine environment and the protection and preservation of the marine

environment from climate change.

Keywords: The International Tribunal For the Law of the Sea, Advisory Proceedings
Jurisdiction, Climate Change, Agreement for the Establishment of the Commission of Small

Island States on Climate Change and International Law

1. UNUN

mMssuiuafiiefunmsiasunlasanmgiienia (Climate Litigations) fiSuaunnty
sndiuldansenuuenindving Wy Setzer uay Higham 7idilaesauwds Sariiedeci
nssnduaddiuaningiennielanlusenined A 1986 aufsd a.a 2023 w1
2,000 Af! 917 ARTiESUANaRlaaIniTnAung Ao AR Urgenda Foundation v. State of the
Netherlands’ ilesnidudevursuiidumsnfvesnaUssrvuiiredluFoansudsuudas
anmnfionnie® luafidl mafinivesusesiaus (Hoge Raad) fimnuniumumagnssal (The
Court of Appeal) agm1auwrangauan (The District Court of the Hague) lSgunaiuLsasaun
nseiutminensannisUaesfneiFeunszanain 17% u 25% dawfieutusesud a.e. 1990°

' Joana Setzer and Catherine Higham, “Global trends in climate change litigation: 2023 snapshot,” p.11.
[online] Available from : https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2023/06/Global_trends_in
climate_change_litigation 2023 snapshot.pdf [30 October 2566]

2 Urgenda Foundation v State of the Netherlands, Supreme Court of the Netherlands, 20 December
2019, ECLENL:PHR:2019:887.

’ Benoit Mayer, “The Contribution of Urgenda to the Mitigation of Climate Change”, in Journal of
Environmental Law 35 (2023), p.167.

* Ureenda Foundation v. State of the Netherlands, supra note 2, paras 5.2.1-5.5.3.
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finsuszannisaiin 11nnIn 1000 AR Lﬁmﬁﬂuaw%ﬁmﬁm 1Usng Jacqueline Peel and Jolene Lin, “Transnational
Climate Change Litigation: The Contribution of the Global South”, in The American Journal of International Law
113, 4 (2019), p.679-680; UNEP, “Climate litigation more than doubles in five years, now a key tool in delivering
climate justice,” [online] Available from : https://www.unep.org/news-and-stories/press-release/climate-litigation-
more-doubles-five-years-now-key-tool-delivering [4 February 2024]

¢ gnmegenaluAUTUd Wy Global Legal Action on Climate Change v. The Philippines Government
8191y Hilario G. Davide Jr, “The Environment as Life Sources and the Writ of Kalikasan in the The Environment as
Life Sources and the Writ of Kalikasan in the Philippines”, in Pace Environmental Law Review 29, 2 (2012), p.598;
vsoARluUIAEIU WY Leghari v. Pakistan (2015) W.P. No. 25501/2015 [Lahore High Court Green Bench] (Pak.)
o19bu Waqgas Ahmad Mir, “Pakistan A Good Story That Can Go Awry If Shortcomings Remain Unacknowledged,”
in Litigating the Climate Emergency How Human Rights, Courts, and Legal Mobilization Can Bolster Climate
Action, ed. César Rodriguez-Garavito (Cambridge: Cambridge University Press, 2022), p.389-391.

" Jolene Lin, “Climate Change Litigation: A View from ASEAN,” [online] Available from : https://cil.nus.
edu.sg/blogs/climate-change-litigation-a-view-from-asean/ [2 February 2024]; See also, Emma Lees and Emilie
Gjaldbaek-Sverdrup, “Fuzzy Universality in Climate Change Litigation”, in Transnational Environmental Law
13, 3 (2024), p.502.

5 gnghogray Tuiuil 29 funay wa. 2566 asfvlvaiuitandszew® (The United Nations General
Assembly) Ifeendeudil 77/276 veliimagfsssusenineUssma (The International Court of Justice) Aty
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st Euiusnsdifsnaaziinananguuneagnls 1sng UNGA, “Resolution adopted by the General Assembly on
29 March 2023,” A/RES/77/276 [online] Available from : https://documents-dds-ny.un.org/doc/UNDOC/LTD/
N23/094/52/PDF/N2309452.pdf?OpenElement [22 January 2567]

° Michalis | Vousdoukas et al., “Small Island Developing States under threat by rising seas evenina 1.5 °C
warming world”, in Nature Sustainability 6 (2023), p.1552-1564; Nemat Sada, “Small Islands, Rising Seas,” [online]
Available from : https://www.un.org/en/chronicle/article/small-islands-rising-seas [23 September 2024]; Frances
Anggadi et al., “Special Extended Perspective: A First Reading of ITLOS Advisory Opinion on Climate Change:
Implications for Australia, New Zealand, and the Pacific,” [online] Available from : https://anzsilperspective.com/
special-extended-perspective-a-first-reading-of-itlos-advisory-opinion-on-climate-change-implications-for-

australia-new-zealand-and-the-pacific/ [23 September 2024]
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AMLLLUEn (Advisory Opinion) daraseninstsema o Jagiu dnseuiunisnisve
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Usend (The International Court of Justice: IC)" wagranguingnziaseniInalseina

(The International Tribunal for the Law of the Sea: ITLOS)"

og9lsfiR Vssuddniiunanuidsfinu Ao nslierufuwushiisluuiunes
maﬂgvimaml,aﬁwdwﬂizmﬂ Tunsal Request for an Advisory Opinion submitted by the
Commission of Small Island States on Climate Change and International Law (Request
for Advisory Opinion submitted to the Tribunal) Case No.31" %qmaﬂgwmwmaswm
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' Payam Akhavan and Rozemarijn Roland Holst, “What are the Legally Binding Obligations of States in
Respect of Climate Change?,” [online] Available from : https://sdg.iisd.org/commentary/guest-articles/what-are-
the-legally-binding-obligations-of-states-in-respect-of-climate-change/ [23 September 2024]

" Simon Albert et al., “Interactions between sea-level rise and wave exposure on reef island dynamics
in the Solomon Islands”, in Environmental Research Letters 11, 054011 (2016), p.2.

' Arthur Webb et al,, “Notes from Tuvalu: Leading the way in adapting to sea-level rise,” [online]
Available from : https://www.undp.org/blog/notes-tuvalu-leading-way-adapting-sea-level-rise [2 February 2024]

 International Court of Justice, “OBLIGATIONS OF STATES IN RESPECT OF CLIMATE CHANGE (REQUEST
FOR ADVISORY OPINION) 15 December 2023 (Order) General List No. 187,” [online] Available from : https://www.
icj-cij.org/case/187 [2 February 2024].

' International Tribunal for the Law of the Sea, “Request for an Advisory Opinion submitted by the
Commission of Small Island States on Climate Change and International Law (Request for Advisory Opinion
submitted to the Tribunal) 21 May 2024 Case No.31,” [online] Available from : https://itlos.org/fileadmin/itlos/
documents/cases/31/Advisory Opinion/C31 Adv Op 21.05.2024 orig.pdf [2 February 2024].

' Request for an Advisory Opinion submitted by the Commission of Small Island States on Climate

Change and International Law, Advisory Opinion.
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" International Tribunal for the Law of the Sea, “DECLARATION OF JUDGE KITTICHAISAREE, Request for
an Advisory Opinion submitted by the Commission of Small Island States on Climate Change and International
Law (Request for Advisory Opinion submitted to the Tribunal) Case No. 31 para 1,” [online] Available from : https://
www.itlos.org/fileadmin/itlos/documents/cases/31/Advisory Opinion/C31 Adv_Op_21.05.2024 decl_
Kittichaisaree_orig.pdf [21 August 2024]; British Institute of International and Comparative Law, “Reflections on the
ITLOS Advisory Opinion,” p.1. [online] Available from : https://www.biicl.org/documents/184 reflections_on_the
itlos_advisory opinion_final.pdf [30 May 2024]

'® Margaret Young et al., “ITLOS Climate Opinion: What’s its significance?,” p.1. [online] Available from :
https://www.unimelb.edu.au/__data/assets/pdf file/0010/4999627/MCF-Discussion-Paper_ITLOS-opinion_v.2.pdf
[1 November 2024]

¥ Request for an Advisory Opinion submitted by the Commission of Small Island States on Climate

Change and International Law, Advisory Opinion, para 441.
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submitted by the Commission of Small Island States on Climate Change and
International Law (Request for Advisory Opinion submitted to the Tribunal) Case No.31
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2. auuunvesArdasvanlnuiunuzirluaf Request for an
Advisory Opinion submitted by the Commission of Small Island
States on Climate Change and International Law (Request for
Advisory Opinion submitted to the Tribunal) Case No.31

muinanluluinde 1 mavdsuuasanwyliemalddmanssnuseigiiduming
awdn fatu Lﬁ@Iﬁﬁﬂ?iLLfﬂ%{]QJJVHﬂ’]iLﬂgﬂuLLﬂadﬁﬂﬂwaﬁﬂﬁﬂaﬁj’NLﬁugﬂﬁiiﬂu’ﬁ'uﬁ 31
mamL WA, 2564 (A.A. 2021) 931 WAE WOUANIWATUISYAT bAEN1SYIAUANaIEImSY
mﬁmg'qﬂmzmiuﬂ’]imm%’gﬁﬂé’aﬁmmﬁlff]umgLmzsummLﬁﬂé’mﬂmﬂ?ﬂlwuﬂmamwgﬁmmﬁ
waENNMUIETENINUTEWNA (Agreement for the Establishment of the Commission of Small
Island States on Climate Change and International Law: COSIS Agreement) %3©
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» Fuihdaneir Ussindlunguondeudl 3 Ussimafinsemindeanuddyludest uayliimsdeuonsmsaidu
s (Written Submission) safa s dulatlie FealUs wazleauny, International Tribunal For the Law of the Sea,
“Request for an Advisory Opinion submitted by the Commission of Small Island States on Climate Change and
International Law (Request for Advisory Opinion submitted to the Tribunal),” [online] Available from : https://
www.itlos.org/en/main/cases/list-of-cases/request-for-an-advisory-opinion-submitted-by-the-commission-of-small-
island-states-on-climate-change-and-international-law-request-for-advisory-opinion-submitted-to-the-tribunal/

[21 August 2024].
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' Article 3 (1) of COSIS Agreement, Commission of Small Island States on Climate Change and
International Law, “ABOUT COSIS,” [online] Available from : https://www.cosis-ccil.org/about [22 March 2567]

 Article 1 (3) of COSIS Agreement.

Z Article 2 (2) of COSIS Agreement.
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3. 111 1A96319 LAZAISNAVBIAIANQVNIENLaTENINUTEINA

FIANMINENELaTENINUIEINA (The International Tribunal for the Law of the Sea:
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* Commission of Small Island States on Climate Change and International Law, “ Request for an
Advisory Opinion of 12 December 2022,” [online] Available from : https://www.itlos.org/fileadmin/itlos/documents/
cases/31/Request_for_Advisory Opinion_COSIS 12.12.22.pdf [5 October 2023]

% Ibid.

% See for example, Article 2 of UNCLOS Annex VI Statue of the International Tribunal for the Law of the

Sea.
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% Article 288 (2) of UNCLOS, International Tribunal for the Law of the Sea, “Latest News,” [online]
Available from : https://www.itlos.org/en/main/latest-news/ [5 October 2023]

# Kriangsak Kittichaisaree, The International Tribunal For the Law of the Sea, (Oxford: Oxford
University Press, 2021), p.1.

** International Tribunal For the Law of the Sea, “The Tribunal,” [online] Available from : https://www.
itlos.org/en/main/the-tribunal/the-tribunal/ [21 October 2567]; Kriangsak Kittichaisaree, The International Tribunal
For the Law of the Sea, p.3; Natalie Klein and Kate Parlett, Judging the Law of the Sea Judicial Contributions
to the UN Convention on the Law of the Sea, (Oxford: Oxford University Press, 2022), p.30, 33-36.
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' ITLOS, “Contentious Cases,” [online] Available from : https://www.itlos.org/en/main/cases/
contentious-cases/ [21 October 2567]

2 ITLOS, “Advisory Proceedings,” [online] Available from : https://www.itlos.org/en/main/cases/
advisory-proceedings/ [21 October 2567]

*> Request for an Advisory Opinion submitted by the Sub-Regional Fisheries Commission (SRFC) (Request
for Advisory Opinion submitted to the Tribunal), Advisory Opinion Case No.21 para 114 wazg DECLARATION OF
JUDGE KITTICHAISAREE, Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Request for Advisory Opinion submitted to the Tribunal) Case No. 31
para 3.

** DECLARATION OF JUDGE KITTICHAISAREE, Request for an Advisory Opinion submitted by the
Commission of Small Island States on Climate Change and International Law (Request for Advisory Opinion
submitted to the Tribunal) Case No. 31 para 3.

* Yoshifumi Tanaka, “The role of an advisory opinion of ITLOS in addressing climate change: Some
preliminary considerations on jurisdiction and admissibility”, in RECIEL 32 (2022), p.2.

* Article 191 of UNCLOS.
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*" Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission, Advisory Opinion,
2 April 2015, (ITLOS Reports 2015), p.4.

*® Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission, Advisory Opinion,
para 40 kazg Written Statement of the United Kingdom, “Case No. 21: Request for an Advisory Opinion submitted
by the Sub-Regional Fisheries Commission (SRFC),” p.20. [online] Available from : https://www.itlos.org/fileadmin/
itlos/documents/cases/case no.21/written_statements round1/C21 Response Round 1 UK.pdf [29 December
2024]; Written Statement of the People’s Republic of China, “INTERNATIONAL TRIBUNAL FOR THE LAW OF THE
SEA (CASE N0.21) REQUEST FOR AN ADVISORY OPINION SUBMITTED BY THE SUB-REGIONAL FISHERIES COMMISSION
(SRFC) (REQUEST FOR ADVISORY OPINION SUBMITTED TO THE TRIBUNAL),” p.24-25. [online] Available from : https.//
www.itlos.org/fileadmin/itlos/documents/cases/case_no.21/written_statements round1/C21 Response Round 1
China.pdf [29 December 2024]

» I‘Ui(ﬂ@ Yoshifumi Tanaka, “Reflections on the Advisory Jurisdiction of ITLOS as a Full Court: The ITLOS
Advisory Opinion of 2015”, in The Law and Practice of International Courts and Tribunals 14 (2015); ansu
Ienimusmeilveiadilussfuifonues aias 4ind. mademsiaudfiuvuusiivesmangranenzaszving
Uszne adfl 21 daeusnsdinazainuiuinveuvasiginvessdunmiuszusiangvaneg ¥1AnM5I189Y ez
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“ Article 287 (1) of UNCLOS.

“Ibid., Article 287 (2) of UNCLOS.
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* Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission, Advisory Opinion,
para 52.

“ Ibid.

“Ibid., para 54.

* Ibid., para 58.

* Ibid., paras 69, 219.
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Advisory Opinion submitted by the Commission of Small Island
States on Climate Change and International Law (Request for
Advisory Opinion submitted to the Tribunal)
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* Request for an Advisory Opinion Submitted by the Commission of Small Island States on Climate

Change and International Law, Advisory Opinion, paras 87, 89.
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“AMruatwIIERnnaaun1meLa” (Pollution of the Marine Environment)

“ Article 192 of UNCLOS.

* Ibid., Article 194 (1) of UNCLOS.

°! Article 194 (2) of UNCLOS.

%2 Request for an Advisory Opinion from the Tribunal by the Commission of Small Island States on
Climate Change and International Law, paras 55-56, The Republic of Indonesia, “Written Statement Submitted
by The Government of The Republic of Indonesia to the International Tribunal for the Law of the Sea (ITLOS),”
[online] Available from : https://www.itlos.org/fileadmin/itlos/documents/cases/31/written_statements/1/C31-WS-
1-13-Indonesia.pdf [9 October 2024] yenantiu Sallin3vmswanevinudiudefuusediui wu Margaret Young et al.,
“ITLOS Climate Opinion: What'’s its significance?,” [online] Available from : https://www.unimelb.edu.au/ data/
assets/pdf file/0010/4999627/MCF-Discussion-Paper_ITLOS-opinion_v.2.pdf [1 November 2024] ; Armando Rocha,
“A Small But Important Step A Bird’s-Eye View of the ITLOS Advisory Opinion on Climate Change and International
Law,” [online] Available from : https://verfassungsblog.de/a-small-but-important-step/ [8 November 2567]

** Request for an Advisory Opinion Submitted by the Commission of Small Island States on Climate

Change and International Law, Advisory Opinion, para 179.
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*Ibid., para 161.
> |bid., paras 179, 441(3) (a).
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Usznsit 3 meléde 207 waz 212 ¥es UNCLOS $gmathiusnsdiiawizlunisesn
nguunouazdetiduuililunslesdtu an uazaruauAIzLaivesAIIAdBLNIINELA
MnnsUdesineidaunszanainunasiiiinuuunuazainudoruduusseinia Tasids
vdNINQ! 195U WaguuUFoRIBRITunslumBdygiRsumaasuuUasanimgiionnis
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* glsulidesdiniwlne Wuldedtu nquging Je9ding, “d1snemnuriimenazdedninuiausenisves
nsusulingmneseninaseinaitmeausuiaveuvesigluviunvewaivdiunsuway”, 1sa1siadauaians
wnImededesval 11, 1 @quigu 2561) wih 8.

*" Request for an Advisory Opinion Submitted by the Commission of Small Island States on Climate
Change and International Law, Advisory Opinion, paras 243, 441(3) (b) (c).

* Ibid., paras, 205-207, 441(3) (b).

> Ibid., paras 258, 441(3) (d).
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% United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force
21 March 1994) 1771 UNTS 107.

*! Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016) 3156 UNTS 79.

% Request for an Advisory Opinion Submitted by the Commission of Small Island States on Climate
Change and International Law, Advisory Opinion, paras 270, 277.

* Ibid., paras 282-284.

*Ibid., paras 279.

* Ibid., para 288.
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% Ibid., para 321.
*" Ibid.
% Ibid.
% Ibid., para 339.
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" Ibid,, para 367.
" Ibid.
" Ibid.
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" Ibid., para 400.

™ British Institute of International and Comparative Law, “Reflections on the ITLOS Advisory Opinion,”
p.4. [online] Available from: https://www.biicl.org/documents/184 reflections_on_the itlos advisory opinion_final.
pdf. [30 May 2024]

™ Request for an Advisory Opinion Submitted by the Commission of Small Island States on Climate
Change and International Law, Advisory Opinion, para 406.

" Ibid., para 418.
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Abstract

Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)
defines “Remanufactured Medical Devices” as entirely or partially composed of recovered
materials and (a) have a similar life expectancy and perform the same as or similar to
such goods when new, and (b) have a factory warranty similar to that applicable to such
a good. Furthermore, CPTPP requires its member states to refrain from discriminately
treating remanufactured goods which Thai medical devices law has not regulated them
specifically. If Thailand has become a member of the CPTPP, it will be bound to open
for remanufactured medical devices. Consequently, it is necessary to establish regulatory
framework for such medical devices since the production stage before releasing into the
market, the surveillance and monitoring system, and the proper disposal of medical
devices wastes which concern on foreign examples and risks management affecting the
consumer, the healthcare providers, the workers or employees in the medical device

manufacturing industry, and the environment.

Keywords: Remanufactured Medical Device, Comprehensive and Progressive Agreement

for Trans-Pacific Partnership (CPTPP), Regulatory for Remanufactured Medical Device
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" World Health Organization, Medical Device Regulations: Global Overview and Guiding Principles,
(Geneva: World Health Organization, 2003), p.3-4.

* Article 1.3 of Comprehensive and Progressive Agreement for Trans-Pacific Partnership.
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Tutligtiu vszmalneddlioygnluGesdingn wilunsdiiusemalneidisamiy
AAaNITInveInNANaIRIng1? Usewealnedndudesdinisfinwiwaziansanliiseunsy
Tumiﬂ’mmﬂﬁaumiﬁﬁuaLLaLﬂ%qz‘]aLmeémd’]ﬁmaammﬂsﬁqﬂmu é’jqwifiaumiaanémmm
nsnmunsvaeuaziiiszTinsldsnudesdlounndieglunatn nasaaun1sianis
iwosdiounndidleduisnsongnanfurioshannyan

2. 52108U75Y

mﬁ%’aﬁﬁumﬁﬁaﬁaammw (Qualitative Research) Fsilingusyasdiiiodnviunnsns
yanguanglunsiivguainiesiiounmgliudwiunssurunsiindwaoniiasasdinsdnsse
swisnstidavesaiesdownnd wieunsandoamisnuiiieates myifedFuduiunis
faudidounuausauiiadiounsngiau we. 2565 lasfiusznaudeveuauagdsnisfinu
Fravun 2 dau Suldun

* ddadhiinunensguunsi 325/2563 Gos LLGiﬂéi“lﬂﬂmxﬂimmin‘%mimiﬁ@umLﬂi‘tﬂgﬁi}%umw—mwgﬁwaguﬁau—
\isugnadlTen (Bio-Circular-Green Economy: BCG Model) LLammzﬂiium‘isﬂ"umﬁaumiﬁwmLmﬁg@ﬁﬂ BCG Model.

* 3R Aytiumnl, “iAswgiavyuideu (Circular Economy)” [eaulatl] Wndafian : httpsy//www.parliament.go.th/
ewtadmin/ewt/parliament_parcy/ewt_dl_link.php?nid=55024&filename=house2558 2 [23 funAx 2565].

® Article 2.11 of Comprehensive and Progressive Agreement for Trans-Pacific Partnership.

71



Chulalongkorn University Law Journal Vol. 43 Issue 2 : April-June 2025

(1) M3Anwrsrvsindeyaienaisinegafuuinsnisnieanguuiglunisiiiugua

LRSI LN NI WAINHNIUNTLUIUNISHAND1NIVDIUTLINALNE LAz A UTEINA (Useine

[ a A ANy O A & 1y awva o a
asgoLanT UsemAgUu LasUsemaleosui) yNaunlung uine Ao LuInieugus AwnIn)

99ANA HADAIUUNAIY LATINUITENNYITD4

72

(2) MsFuNYalEAMAITINIL 17 ¥uBaunain 15 viheanu dulaun

(2.1) nsutgyanan
(2.2) dUNNUNINTTIURER S uTTRRENTTY (F0.)
(2.3) audanududanudineimans

(2.4) NANAAMNITULNANLATOIOUNNIUALFUAIN AN1QAFINNTTY

wiUsewnebne

(2.5) anuadunsu

(2.6) aunavgaavnssvelulafinieailownmsine

(2.7) ISNgUIATINTUR

(2.8) nsuMIUANNATIY NTENTIMTNYINIETIUALALAIIAGRL
(2.9) NFULTHUYAAMNTTU NTENTIQAFIMNTTY

(2.10) drifneunsiodsnnden nsouNTTy NTENTIENEITAIGY

(2.11) Audnageundndusilniuazdiannselind (ane.) drinauiaun

AIneFanswazmaluladuiand (@mny.)

(2.12) Audiduwmalulagdenneanuasainiasiasodlewnmg ddnauiau

Aneranswarmaluladuian@ (@mng.)

(2.13) auduimsdanisinalulad ddnnuimunineimansuazimalulad

WA (@9,

(2.14) drilniAswgiagnavngsy (aFe.)

(2.15) nguAnwtannadnn1sAaIn1AUszIvu (FTA Watch)



o o

NIATNGUNE THIANTAUNNTIN Y Ui 43 adull 2 : Wwwgu-Tquiey 2568

3. wann1sNuFIUNeNguuiegImiun1sAnuguani1sUsenaugng
\A3Rliaunng

luszuuasughanuuyuiloy tenvudeudugivuaiianiswesszuuiasygianield
MIAUANTBINALNTIANTIETTUULATEENY® UUNBBNAINNTFUIUNIMNNISHIRY Tunsusenay
5309 tenvuili@snmlunisuds nsamu waznsuslaa aeldnaniasninlunisvindyan’®
Snrnenvuidudwemindausi q Allunisiidufanssumansugia winnssudnssadu
wesiioluntsduindeussuniasusavesussma mssidavdnnssudnisnandeuldiudes
o1fusunamungneLasestivanaiiisdmiunsiiade’ Wesusedilonvuiingsuans
Tunswdauiiieadestumsuszneugsiaudn Sgffesagnelivaniadnmlumaegmamnssuuas
M3f ' Ingmsiuseaainmlunsuszneugsialiunienvuiielvinalnmaialfiauegadui
wioufuidalenmaliensuinmsutstusuetruaidnie ! femnil onvudendiainmnsiden
UszLamvesgaiaiiioysznounisuazisnisuszneugsiald asulefigsiauasisnisUsznougsia
fuilddnsongmng 2

ogslsfn wienvueglugusuinsdnslunsndauiiindestunsuseneugsia
wazdiasninlunisusenaugsiala win1sigenanluliunuimdrdgluniaasygialalag
MsunsnusssiavBuaziainmdananld® lngordoyamnanussloviasisasdaineglu
sUreIMsinwANNasuteuTes N5y IUseleviveanuuInIsansisuy karnssnwanssu
autRvesunuAn' uonant 3gtonvendeyammanmaudmsnuniadglneliiinismealeue
msoonngunaiet videmstdulinginasisanann Tnefiansaniednuazesgsiafagunsnue
arwdndulunisunsnuss saenaunanszvufiotaintunmaunsnusssenoudidedu’

BUTINAITIO, NANNYUUBUNBUNAUATYFAR, (NTUNNUMUAT: TeYgYTL, 2560), Wi 38.

" ygAs fdglay, nguuisumsuilasiy, AN 3 (NFevmumues: Tasaimsisuagienaisusenay

AFADU ATHRAIANS UMINEBESISUAERS, 2559), UL 248.

® 535uilng glunna, NUANBNMBUNAATEFAD Nl “ng” TumaAsegaEns, (NFamnumuAs: ey,
2560), vt 20.

* gawa dAlnInal, “winMIiug e QrAnEI YU ASY IR aTew A", Msansiacand unine1de
§55UAERS 24, 4 (2537), Wi 815.

 gswa GAlnawat, “udnmstiugiutesngeumsunaassgiaveskiaa”, :1sasinnans uninende
syuANang 24, 3 (2537), wih 592.

1 Seaiaiiy, 594.

2 pnfug] nIuduming, “Avuyreruiunsduaseaainmlunisusenauendn’, sa1snguane dnsuywe vy
1,3 (2563), nii 19.

" gnnald ouTINAITIU, NENNYUABUNTUNINATEFAR, 1110 38.

" gswa UAlnswadl, “Mé’ﬂms‘ﬁugmmadﬂQ‘mmawwumamswgﬁwam%’ama”, M3esifaans aninedy
SIIUANEAS 24, 3 (2537), wti1 598-600.

15

waudy Anifesiina d1nen nany, “nguiitcenisunsnussessglufanssunaesugia” [eeulail]
WAL : hittp://chalermchai-nbtc.blogspot.com/2013/06/public-interest-theory-common-well.html [23 Sunpw 2565].
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auamueaszavulaesn wesslowmdlugiusiiduduififetestunsasisuguegie
Uiy SeesdinuantBgudnvaureunfoifuas inguszasdlunmsthlUldnuiiiimsunnsing
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whsgdansidauaiesdisunmdieglunain naenaunisianisiaTesilounndilloauiaseny
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WAL FULINTITU

' gswa UAlnsnadl, “Mé’ﬂms‘ﬁugmmadﬂQ‘mmawwummmwgﬁwam%’ama”, M3asifaans aninedy
STUANERT 24, 4 (2537), wih 815.

" gswa BAlnswad, “Mé’ﬂms‘ﬁugmmadﬂQ‘mmawwummmwgﬁwam%’ama”, M3asifaans aninedy
535UANENS 24, 3 (2537), i 601-605.
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4. w1nsnrsnaenguanglunisnifuguatatesiiounnglguairiy
NITUIUNTTNANTIVDIAUTENA

wmsnsnengsnglunisiifuguainiesiiounnsliudrfiiunssuiunismantives
Uspinaanizondn Yszmaduu uazuszimagesudlaefiGuduainnisfiansanngvang
LLngum LLammmmmmmmm mﬁﬂmuﬂummmmﬁaamLmeﬂmmmmuﬂﬁymums
NARD1 ﬂ'riﬂmumsuumaumimﬂumm waznsdansvezaiesiiownms el nsieuiie
mmmimaﬂgwmamﬂanmLﬂummLsmumﬂﬂszLmuwug’mmmﬂuﬂgvima WURUR uag
‘vm'ammﬁﬁmﬁ’umiﬁﬁuguaLﬂ%u‘jawa]sﬂ%’ué’aﬁsimmzmuﬂﬁmﬁm%’] (4.1) w&wINiTu
JudieudieuluseazBendng q SeUszneulusensimueienuveaiodiownngldudiiknm
nIgUILNIHARD (4.2) Maffuguareusengnain (4.3) nsiiuguandadngaain (4.9) uas
nsdansvezAIasiownng (4.5)

4.1 NHnAY LL‘L!’J‘UQ‘UGI LLau‘Viu’JEN'IuVILﬂEJ’JﬂUﬂ'l'iﬂ'mUﬂLLﬁLﬂSE]\‘i&I'eJLLWVIEJ
‘lw,a'mmuns"mun']swamsm

msﬁnﬁ’u@LLaLﬂ‘%'aqzi‘aLmeﬂ%’LLé’aﬁmuﬂizmumﬁmémsgwawizLmaw%’gam%m
ndusimsegneldinsmiuguavetesinisermsuazevesansgaiu3ni (US Food and Drug
Administration: US FDA) @sfiesegneldfuszanatetafusyfuamiussy (Code of Federal
Regulations: US CFR)™® Uszneufuuurufidifeadunisadaadosdiounnden
(US Remanufacturing of Medical Devices Draft Guidance for Industry and Food and Drug
Administration Staff: US FDA Guidance)” wag3gUsyelfinniee1mis o1 wazedesdenslusziu
@535 (Federal Food, Drug, and Cosmetic Act: FDCA)™ TurgfinssanisvozaesUsemna
andgondnmilifinguuneertumsuinsianisveziaiosdlounmsnatsduiduniasoaiu
wasena wiaruasgasdinguunefiisadesnndeiuly fafiegnatu Electronic Waste
Recycling Act of 2003 vasasguadeosile”™

ludruvesnismiuguaiasesdownndludindunseuiunsuangrvesuseimagdu
Usgwadguillafimsfmuanguunelidunisianizsiferiunisiiuguaiesesdliounmgliudon
HIUNTEUIUNSHARTY N1sMiuguadaiansanmumaninaeiniludsiesegnielinisiduaua

YosdEntinuelaziaIasllolnwng (Japan Pharmaceuticals and Medical Devices Agency:

'® US Code of Federal Regulations Title 21 (Subchapter H — Medical Devices).

¥ US. Food and Drug Administration, US Remanufacturing of Medical Devices: Draft Guidance for
Industry and Food and Drug Administration Staff, (Maryland: U.S. Food and Drug Administration, 2021), p.4.

 Section 820.1(a)(1) of US Code of Federal Regulations.

! Section 1(c) of US Electronic Waste Recycling Act of 2003.
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Japan PMDA)? LLazaglijﬂéT Japan Act on Securing Quality, Efficacy and Safety of Products
Including Pharmaceuticals and Medical Devices: Japan PMD Act) pg19lsinu U'izl,‘l/lﬂiﬁ'ﬂu
§oonUsznAnszneas sagy ussuLazalafnisi 261 Japan MHLW Ministerial
Announcement No. 261) @stwuaiieafusnasgunissdaiaiesflounnduuuldndadendiin
ndun vt Tuvmefinsdansvsrludssmaduildinmamsnngranstudumaans
ﬁﬂéf@ﬂagjmﬂéf Japan Act on Waste Management and Public Cleaning (No. 137 of 1970)*
Usgnaunu Japan Cabinet Order of Waste Management and Public Cleansing Law
(1971,2002) way Japan Regulations of Waste Management and Public Cleansing Law®

TudrunguansuagiuufiRReatuiniesdlounndvesussimagasuionaduunls
ponilu 2 dwduldun dwiidunginamivesavnmelsy (EU Medical Device Regulation:
EU MDR* uagnguanemelulssinaeesuiifiieatos 1éun The Medicinal Products Act
(Arzneimittelgesetz: AMG) afnuandninasiiiion1snandudnierfunisunnddinu
N1591U18 Wag The Medical Device Law Implementation Act; MPDG) Ferunsudnuay
mssndunisifefueiesiiouwnng? Taed The Federal Institute for Drugs and Medical
Devices (Bundesinstitut fur Arzneimittel und Medizinprodukte: BfArM) Fanthilunsiiu
aua? Tuvaigiinsdanisveziniesdieunmdlulszmmeesuiidndudesegnieliuinsgiuves
annmglsusudanadeuiiotestunieanuansynusuinanmsudmsinnisgunsalluiivie
gunsaldianyselind (EU Directive on Waste Electrical and Electronic Equipment: WEEE)
dunguinenslulssnaeosuddldimuanisianisveziniossiounndlilunisiang
unog1eln 3091 The Waste Management Act 1996 (Kreislaufwirtschaftsgesetz)
Fetaduldfunsdansveginlu®

* Japan Pharmaceuticals and Medical Devices Agency, “PMDA Philosophy,” [online] Available from :
https://www.pmda.go.jp/english/about-pmda/outline/0007.html#:~:text=PMDA’s%20Principle&text=We %20
pursue%20the%20development%200f,the%20lives%200f%200ur%20citizens [17 Mar 2022].

? Hiroyuki TANISHIRO, “F &l ;& B [m]{# F EE B35 D A FBIRFNE A (2D ULV T (Introduction of Japanese
Regulations for Reprocessing Single-Use Medical Devices)”, in Regulatory Science of Medical Products 8, 1
(January 2018), p.45-52.

* Food and Agriculture Organization of the United Nations, “Act on Waste Management and Public
Cleaning (No. 137 of 1970),” [online] Available from : https://www.fao.org/faolex/results/details/en/c/LEX-
FAOC082740/ [25 March 2022].

» Section 1 of Japan Cabinet Order of Waste Management and Public Cleansing Law (1971,2002) and
Section 1 of Japan Regulations of Waste Management and Public Cleansing Law.

“ Regulation (EU) 2017/745 of 5 April 2017 on medical devices, amending Directive 2001/83/EC,
Regulation (EC) No. 178/2002 and Regulation (EC) No 1223/2009 and repealing Council Directives 90/385/EEC and
93/42/EEC.

" ARENA, “What is the Medical Device Law Implementation Act?,” [online] Available from : https://www.
arenasolutions.com/resources/glossary/medical-device-law-implementation-act/ [25 March 2022].

* The Federal Institute for Drugs and Medical Devices, “Tasks of the BfArM in the area of medical
devices,” [online] Available from : https://www.bfarm.de/EN/Medical-devices/Tasks/ _node.html [20 March 2022].

* Umwelt Bundessamt, “Waste regulations,” [online] Available from : https://www.umweltbundesamt.
de/en/topics/waste-resources/waste-management/waste-regulations [9 July 2022].
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4.2 ANSAMNUATEIUYDILATDIUDLNNEY IYWANNIUNTLUIUNISHANDYN

Tudsznuietiunsimuade e sn3o o unmndNEUNsZUIUNISHERT NVNIETBT
MU TEMATRUINITLANAAUAIUTINANUNT19U19E 191

UssinAansgasng Ussnagu UssineAlgasuil

M3NENT) (Remanufacturing) waneds | Tallginnsfionuanumnuievesnis ianuddgyiununinves
nsAndunszuauns mmuadeuly | wdmadosdownndenliidunis | iadesflounndfidoals
Uuuse ussylnd ﬁuvﬂxl \Bndunan vie | lowg ualimsivuedenmesns | iesgrudeinisnsdvming
nszvhnsle 9 delnesileunmdtsegly nanesosdlowmduuuldnduiiondt | Tnsluilalainsduniosd
sUuvuwdenlfenduihlifnenmanny | hndualilue wandulvl videfinisléudn
Uaondy iseingUszasalumsldanuves WAZHNUNTEUIUNTA o7
wiesdlouwnndsananinisasuulas
agslitedAgy
TuvaigfinsiwsuunUasanin msanus
Tnal warnsadradulml (Recondition/
Refurbish/Rebuild) vangfs n15vinli
indosiiounmddunduugauantihu
mmﬁgﬂwﬁm%mﬁaiﬁqﬂmaﬁmmm
ndunvhauldmuTagUszasdaniy
ronauandauvaonioimiu®

A13197 1 nsivuadenuiasesdisunndliuaiiiiunssuiunsudsdilulseinaanigewsng Yssinaglu

wazUsywaleasull

sty sgmuinssmaanigoniniiinisfinuedenuvesnisudats ol
pgndaaulasusndramnainnisivlsunlasanin nisanusslas wagnisadiedulug
FaunnsnslunnUssmaduuislilafinstusiomvesnsudndionliodsdnay venaini
UsemransgeuiinuasUssmaosuituiyusowo “nsuded” infesdownmeiunnsaiu
mawanelulssmaanizoiinituazdeaiunssuiuns dvundeuly Ufulse vssglvl Hluy
Buduray vienseinisle o dewdssdlownndlay “Wasuulas” WineawauUasasde
v3ainguszasdlumsliau (ntended Use) waurdosdliounmddsnaniimsiasuutaseisd
ﬁaﬁwﬁ'ﬁyIuéumzﬁmiwémmuﬂizmmaasmﬁﬁ?mﬁumﬁdﬂﬂé’ulﬂé’w'%ﬁ’wﬂwﬁmLﬁaLLfﬂmﬂ%’Uﬂqﬂ
TiszAvsnmuagdnanmifisuvinib neufeedinmsinduanliBnadmidasdlainadden
Fnenmaudasndy videTngusvasdlumslinuveasiesilounmedogisiifodfy

**U.S. Food and Drug Administration, US Remanufacturing of Medical Devices: Draft Guidance for
Industry and Food and Drug Administration Staff, p.4-5.

’! Section 1-3 of Japan MHLW Ministerial Announcement No. 261.

*? Vanguard, “What is the difference between remanufacturing and reprocessing?,” [online] Available

from : https://www.vanguard.de/en/devices/medical-remanufacturing/ [1 April 2022].
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4.3 n'ﬁﬁ'lﬁ'uquadauaangima'm

npmnevesaUsEmasdlfesddyfunsiiiuguaeiesllounmdlutunourion
Wdnanalagendunalnuazwuimislunisiduguaneudidnain (Pre-market) Tun1siiugua
Fupoutl ngransvesismuUssmAldfinisusssinvvouniestlounmdeanduussiansa o
mueadss mnedesdeunndiimnudssann nszuiunislunishiuguasziinianassain

INTUAIUTINYAIUATI9T19E198

Uszimeanigalizn UszmAgdu Uszmelgasuil

nseyiifneuniasesilounndar | MsiiuguataTesiisunndlduainciu | mimiiuguainsostlownnglsd

P Y A a &
wignam (Premarket Approval LAINEUNTEUIUNTHARLTY

(PMA)) Tarulgiusasaadiownng

nszUIUNIIHERTIdasegn1elAnNsAAY

Useundl 1 Ussuanit 2 @slallg
SunsenrIusna Medical Device
Exemptions 510(k) and GMP

AUANINTEAUAUFLIVBAAT DT BUNNE
Tudsuvsoandunsdsing o fsil
(1) wessiiaunndnly (36U 1)* doeuds

N launIasiiawnng (Notification)

ANWULTDINITVBOY N LAY
naninuLazioulusg 9
I Y] a

Wuluauseauanudeauss
VA5 D9T NS N UTIUTENBU

TUe 4 seausulawn seeu
[lla llb wag 1%

Requirements) uagdsuiand 3 | (2) inseafliounndniuny (s 2)° uax
Feznanlagordunszuiunis

LATDaUNNEAIUANTILAY (SEAU 3)” fBd
NARg I

anztlsulsenauluiuses (Certification)
W3edeIlasun15asiRan Japan Ministry
of Health, Labour and Welfare (MHLW)
uaauanged”’

(3) in3esilounmdmunuiiay (sedy 4

soaaneidoulaglasuoudAnin MHLW

M13199 2 Mifiugualnsesiieunndnausangaainlulsemaanszonsng UssinagUu uasUseinaeasuil

** Section 807.81(a)(1)<(3) of US Code of Federal Regulations.

** Section 2 (7) of Japan Regulation for Enforcement of the Act on Securing Quality, Efficacy and Safety
of Products Including Pharmaceuticals and Medical Devices.

* Section 2 (6) of Japan Regulation for Enforcement of the Act on Securing Quality, Efficacy and Safety
of Products Including Pharmaceuticals and Medical Devices.

* Section 2 (5) of Japan Regulation for Enforcement of the Act on Securing Quality, Efficacy and Safety
of Products Including Pharmaceuticals and Medical Devices.

*" Section 23-2-23 (1) of Japan Act on Securing Quality, Efficacy and Safety of Products Including
Pharmaceuticals and Medical Devices.

*® RegDesk, “An Overview of Medical Device Regulations in Japan,” [online] Available from : https://www.
regdesk.co/an-overview-of-medical-device-regulations-in-japan/#:~:text=In%20Japan%2C%20pharmaceuticals%20
and%20medical,and%20effectiveness%200f%20medical%20products [21 March 2022].

* Japan Pharmaceuticals and Medical Devices Agency, “Regulations and Approval/Certification of
Medical Devices,” [online] Available from : https://www.pmda.go.jp/english/review-services/reviews/0004.html
[21 March 2022].

“ EMMA International, “EU MDR Annex | Simplified,” [online] Available from : https://emmainternation-
al.com/eu-mdr-annex-i-simplified/#:~:text=Annex%201%20under%20the%20EU%20MDR%2C%20General %20
Safety,Under%20Annex%2019%2C%20there%20are%203%20major%20chapters%3 [1 April 2022].
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4.4 n'ﬁﬁ'\ﬁ'U@LLawﬁaL%"l@:ﬁa'm
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wennNnsMiugualsasiiounmdnounisdndnainuds ieaudssmaninisiiugua
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wiesilounmindanisdngnatade nquinsvesiaulssmanansliifiuinnisiifugua
wFasiionenisunmdduannsoduiunisiasnistmuandflunisfusiususasdavh
grudoyaiivatuiaiosdonismsunnd wazimuasuianiifiuniviissui 9 1wy
ANZNTTUNITOIMNTUALE] UaTSTUUATIINIINTTNTNAUAMLAZUINITUYYE (An5TeLEN1) uae
andusuazindesiiounmd (wosuid) luduvesdnuvazannsnslunmshiuguandsnadigeain
Uszmmanigeiimldimuaunmsnising q dediegnatu mhilunsdeliiiuazifuinudeya
wihilunsAemuiedesilownndursuszan® wihilunsnonunisuiluvienisigunssd
sonvnamaluadnualdnes® wasmhilunsihssfmdmniesesileunndesnainaann
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a
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! Section 519 (e)(1) of US Federal Food, Drug, and Cosmetic Act.

*? Section 806.10 of US Code of Federal Regulations.

¥ Section 522 of US Federal Food, Drug, and Cosmetic Act.

* Section 6 of Japan MHLW Ministerial Announcement No. 261.

* Section 68-9 (1) of Japan Act on Securing Quality, Efficacy and Safety of Products Including
Pharmaceuticals and Medical Devices.

 Section 68-10 (1) of Japan Act on Securing Quality, Efficacy and Safety of Products Including

Pharmaceuticals and Medical Devices.
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“" Healthcare Environmental Resource Center, “Healthcare Environmental Resource Center: Home,”

[online] Available from : https://www.hercenter.org/index.php [27 May 2022].

*® United States Environmental Protection Agency, “Summary of the Resource Conservation and

Recovery Act,” [online] Available from : https://www.epa.gov/laws-regulations/summary-resource-

conservation-and-recovery-act [27 May 2022].

*“ Title 29 of the Code of Federal Regulations at 29 CFR 1910.1030.
*% Article 6, 6-2 of Japan Waste Management and Public Cleansing Law.

°! Article 6-3 of Japan Waste Management and Public Cleansing Law.

> Article 7 of Japan Waste Management and Public Cleansing Law.

> Article 11 of Japan Waste Management and Public Cleansing Law.
** Article 6-2 of Japan Cabinet Order of Waste Management and Public Cleansing Law (1971,2002).
> Umwelt Bundesamt, “Waste Regulations,” [online] Available from : https://www.umweltbundesamt.

de/en/topics/waste-resources/waste-management/waste-regulations [9 July 2022].
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* Healthcare Environmental Resource Center, “Definitions of “Medical Waste”,” [online] Available from
: https://www.hercenter.org/rmw/rmwtypes.php [27 May 2022].

°" Article 1 (8) and Article 2-4 (4) of Japan Cabinet Order of Waste Management and Public Cleansing Law
(1971, 2002).

*% Yukihiro Ikeda, “Importance of patient education on home medical care waste disposal in Japan”, in
Waste Management, 34 (2014), p.1331.

> Umwelt Bundessamt, “Waste Regulations,” [online] Available from : https://www.umweltbundesamt.
de/en/topics/waste-resources/waste-management/waste-regulations [9 July 2022].

% Section 1910.1030 of US Code of Federal Regulations.

*' Section 3(g)(1) of US Secure and Responsible Drug Disposal Act of 2010.

% Section 6-5 of Japan Cabinet Order of Waste Management and Public Cleansing Law (1971, 2002).
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% Christina Louise Martini, “Medical Waste Regulation in the United States: A Dire Need for Recognition

and Reform”, in Northwestern Journal of International Law & Business 14, 1 (1993-1994), p.209.

* Section 173.197 (a) of Code of Federal Regulations Title 49 (Subtitle B).

% Section 179.22 of Code of Federal Regulations Title 49 (Subtitle B).

% Section 1910.1030 of Code of Federal Regulations at 29 CFR.

%7 Section 1910.1030 of Code of Federal Regulations at 29 CFR.

% Article 4-2 to 4-3 of Japan Cabinet Order of Waste Management and Public Cleansing Law (1971, 2002)
and Article 1-9 to 1-17 of Japan Waste Management and Public Cleansing Law.

* Article 6 of SgUaIRTIENITUTMIINNISVEL (Kreislaufwirtschaftsgesetz (KIWG)).

CRY,

 Article 7-8 of S§UelAIAI8NSUIHISIANISY (Kreislaufwirtschaftsgesetz (KrWG)).

P: i A

va 1y

" Article 14 of SgUnyalAdIMen1sUIMSIANITYYE (Kreislaufwirtschaftsgesetz (KPWG)).
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"2 Article 3 (42464) (a) of Electronic Waste Recycling Act of 2003.

” Article 4 (42465) of Electronic Waste Recycling Act of 2003.
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* daun 1.3 ¥99AUANAY CPTPP: General Definitions $¥y31
“remanufactured good means a good classified in HS Chapters 84 through 90 or under heading 94.02
except goods classified under HS headings 84.18, 85.09, 85.10, and 85.16, 87.03 or subheadings 8414.51, 8450.11,
8450.12, 8508.11, and 8517.11, that is entirely or partially composed of recovered materials and:
(a) has a similar life expectancy and performs the same as or similar to such a good when new;
and
(b) has a factory warranty similar to that applicable to such a good when new...”.
* gaun 2.11 ¥a9 CPTPP: Remanufactured Goods 531
“(1) For greater certainty, Article 2.10.1 (Import and Export Restrictions) shall apply to
prohibitions and restrictions on the importation of remanufactured goods.
(2) If a Party adopts or maintains measures prohibiting or restricting the importation of used
goods, it shall not apply those measures to remanufactured goods.”.
¢ diaun 3.4 Y83 CPTPP: Treatment of Recovered Materials Used in Production of a Remanufactured
Good (msUfjidesanfitndusldlusilunszuunisudndud Tudrinunssurunaswdng) sy
“(1) Each Party shall provide that a recovered material derived in the territory of one or more
of the Parties is treated as originating when it is used in the production of, and incorporated into, a
remanufactured good.
(2) For greater certainty:
(a) a remanufactured good is originating only if it satisfies the applicable requirements
of Article 3.2 (Originating Goods); and
(b) a recovered material that is not used or incorporated in the production of a

remanufactured good is originating only if it satisfies the applicable requirements of Article 3.2 (Originating Goods).”.
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' Article 1.3 of Comprehensive and Progressive Agreement for Trans-Pacific Partnership.
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"1 Article 1.3 of Comprehensive and Progressive Agreement for Trans-Pacific Partnership.
' fsud nuashung, “iAsegmaninddn I Barsmaasugamansadin, u1ansallavens (Chulalongkorn
Medical Journal) 31, 11 (1987), 11 851-861.
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"* Section 6 of Japan MHLW Ministerial Announcement No. 261.
"% Section 519 (a) of US Federal Food, Drug, and Cosmetic Act.
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UNANLa

wEnmenaasugiaienty Seldsumataundulasmaanninglsy undnilide
s1uneligfldn grunsudsdumsnsimanunsafinnsananuduiusznevssianagidedundd
Aertostungminowistumensilfedaenadesiunuiuaiimaasugia oeslsi
Featuiinuin nszsedaginsueiumensd we. 2560 HlglFnsseusundnmiena
wswgiaReriulugusndnlunsfinsanamuduisznovssia Memaiies Jaflenusudu
fagdoaudlviomvesiuszneugsionumsenladfatufnan e liAnmseeusundnmmie
MaATEINAIRLITURE N NARILATIMINE AN

[ 1

AdnARY: MANMENIUATYINAALITY, HUTENBUTING, NVNIEUUeTUNINITAN

Abstract

The single economic entity doctrine, developed by Court of Justice of the
European Union, is a doctrine that assists competition law enforcer in verifying
undertaking qualification and adjudicating competition law cases compatibly with
economic reality. However, this research found that the Trade Competition Act B.E. 2560
does not accept the single economic entity doctrine as a doctrine for verifying
undertaking qualification. As a result, it is necessary to amend the definition of
undertaking under the Act in order to establish acceptance of single economic entity

doctrine in the right and proper manner.

Keywords: Single Economic Entity Doctrine, Undertaking, Competition Law
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3, o
1. anuduntazaud1agyvaIlym

NANMUIBNIBATEFAALIMU (single economic entity doctrine) Jundnfienaanam
glsvinuiunidielflunsiasananuduiussnoussie vdndinanfasyddyeginisuesh
Q’ﬂizﬂa‘uqiﬁa Ao miasmmmwgﬁa (economic entity %39 economic unit) %ﬂag:ﬂUiiq
Tnqusvasddumsugiounsusnsluszeren laefimhomaasvgiasananliddusesdianiug
menguuneduyaealufiies use1alsznausmisyanani o ﬁqqﬂﬂaﬁﬁumLLazﬁaqﬂﬂaﬁa&_j
meldnsinlassaadesdnsifianududundedudentu uasinginsslunaeiiinnudu
Sunilssueriu’

nsweusundnmiemaasugiafeatulugiuenanlunisinnsananuduiiszney
safvasmaannnglautunolfiAsnaduiiomarsusznis 017 vildnnssufuresyaea
nanesefignuesindumhemanssghadertutu lidhanedunssuiudianisudedu
spnaUsEneusIe’, iliglinguansorafiansanlsin yaranaenengnuesindumienis
svgRuRItutu Spunduissneugianafeddsnaviionan uasngingsuvosyana
va1eseina1n o1anedunsifuszneugsfaneiieideidnamienanldsiua
wilenanalagivev’, vilsimssiugsiavesyananatesiefignuesiidumbemansugiaieiiu

' Judgment of 20 March 2002, HFB Holding fur Fernwarmetechnik Beteiligungsgesellschaft mbH & Co. KG
and Others v Commission of the European Communities, Case T-9/99, ECLI:EU:T:2002:70, para 54; Judgment of 10
April 2014, European Commission v Siemens AG Osterreich and Others and Siemens Transmission & Distribution
Ltd and Others v European Commission, Joined Cases C-231/11 P to C-233/11 P, ECLI:EU:C:2014:256, paras 42-43;
Judgment of 14 December 2006, Confederacion Espafiola de Empresarios de Estaciones de Servicio v Compania
Espanola de Petroleos SA, Case C-217/05, ECLI:EU:C:2006:784, paras 40-41; Judgment of 20 January 2011, General
Quimica SA and Others v European Commission, Case C-90/09 P, ECLI:EU:C:2011:21, paras 34-35; David Bailey and
Laura Elizabeth John in David Bailey and Laura Elizabeth John (Eds), Bellamy & Child: European Union Law of
Competition, 8th Edition (Oxford: Oxford University Press, 2018), pp.100 and 1293; Richard Whish and David Bailey,
Competition Law, 10th Edition (Oxford: Oxford University Press, 2021), pp.95-96; ﬁ’iyﬁ]ﬂﬁ'ﬂa{ WNYS WU, “UNIATIEA
wsgswyeAntsutatiunianisdn we. 2560: veunnstduliuagnsmuaungAnssesszneugsiadeiisnamie
Aa1n”, 3M5E15URANENT UNIINBIRBSITIUANERS 47, 3 (Rueneu 2561): 617, 623.

* Volker Emmerich, Kartellrecht, 13th edition (Mtnchen: C.H. Beck, 2014), § 3, para 45; Richard Whish
and David Bailey, Competition Law, pp.95-96 and 100; Alison Jones and Brenda Sufrin, EU Competition Law,
6th edition (Oxford: Oxford University Press, 2016), p.126.

® Judgment of 24 October 1996, Viho Europe BV v Commission of the European Communities, Case
C-73/95 P, ECLI:EU:C:1996:405, para 17; Richard Whish and David Bailey, Competition Law, p.96; Alison Jones and
Brenda Sufrin, EU Competition Law, p.264; Tobias Lettl, Kartellrecht, 2nd edition (Mtnchen: C.H. Beck, 2007),
§ 3, paras 7-8 and 21.
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dnnsdne warlifodn vssnusenevgsRamandudulusznougsianeiedadisiung
wilonann’

ag4lsAn Wefiasanuntydfiuinsdu q vemszsvdygAnsutstunianisi we.
2560 aziindoasdedn wivsads nsesvdgaRatudnangeusunsinsananuduiuszney
gsfamumanmiienIeATEENRREITUATWSell enfiiege wnsT 54 153Aaes lafmualilva
Tunsn 54 253Ausn @ardaemevunstuiudidansudeduseninaussnougsiaiidu
gutlafy) fumstmfuszrisuszneussiafiianuduiusiumalsueviesuiadanms i
WINNI3 U ANITUTITUMNINISAT WA, 2560 sausunisinnsanauduiussneugsnany
vdnmhgmaaswgiafeaiuais lnsuesi yanaiidaudiudiunsloueviesunadns
fudufusznevgsianeieatu Aaghisuiuedosdifosnifumuuns 54 153aa0s
uiogdla msznistiufuseninsyaeaiidauduiustunaloueniosunadanisdy
Lidedunissinfuszninafusznevgsaiiduduisiuiuoguda’ luviusadeadu
n13sseguaadosniunuuing 56 (1) way 51 as3avn AvirliAndeasdeliiguiu
nsiarsananuduiusznaugsianunseseiydfnisudsdunisnisd w.e. 2560 i
BOUTUNANUUIBMIAUATEFAALITUTTINTB L

* Alexander Riesenkampff and Sebastian Steinbarth in Ulrich Loewenheim, Karl M. Meessen, Alexander
Riesenkampff, Christian Kersting and Hans Jurgen Meyer-Lindemann (Eds), Kartellrecht, 3rd edition (Minchen: C.H.
Beck, 2016), Art. 3 FKVO, paras 12 and 17; Tobias Lettl, Kartellrecht, § 6, paras 9-10.

® Volker Emmerich, Kartellrecht, § 3, para 50; Richard Whish and David Bailey, Competition Law, pp.95
and 100; Alison Jones and Brenda Sufrin, EU Competition Law, p.128.

¢ Fyanidnd wesuuy, “undieszsinsessdydfinisutadunissin we. 2560: veuanstiiulduas
nsmuALNgAnsIUYesUsEneugIivdisamienain”, MsasiAmand amAnendusssumand 47, 3 (Tugou
2561): 617, 634.

" Soudenty, wih 623,
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® SramszsTnydAnisudedunianisd @dudl ) wa. ... w@uslag wesan Feglsadl ANTNANEUNUTIYGT
wssafnlnafuame [esula] wnasiiun : https://web.parliament.go.th/section77/manage/files/
file_20230908104418 1 289.pdf [16 §uaAL 2567].

? $nanszsUnyRnsudadunisnsdn @OUT L) we. .. auelae wedhsat 2esvinslsel ANTNANEUNY
ERLCZAR wssaslneasredtuamy [eoulatl] wnasdiun https://pis.parliament.go.th/PARFileDownloadProxy/
download?s=sbgEsfmB71RfYZv3fTOrt682¢3FcINvwioNdoiJEE_3Cui2047F75MmDWvCW82dIx8mDrh7L66ry TFEB-
iFORUrFCGI6NudIXrDbYzNoi3ZjpBOvhwaKkDedIRcWIbM pRtv5PsyulCkcdkRDogINPIJL2mbFSyur
Sl0=&ref=6051993&n=1 [16 TuNAU 2567].

' Sransesredygfnsudelumenisi wa. ... lauelag u1sUIET LaViguns auBnanIiunuIIegs wysALie
Inefunme [eaulatl] uvasiiun : https://web.parliament.go.th/section77/manage/files/file_20241107052713 1 421.
pdf [16 5uAL 2567].

" $nanszsrUysiRnisutadunisnisdn (atufl L) wa. iauelny wieasan Feelsal AUNINANHUNUTIYYT
nssaf1alnaduame [eowlad] wndsfiun : https://web.parliament.go.th/section77/manage/files/
file 20230908104418 1 289.pdf [16 §uAs 2567,
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2 Judgment of 23 April 1991, Klaus Héfner and Fritz Elser v Macrotron GmbH, Case C-41/90,
ECLI:EU:C:1991:161, para 21, “...the concept of an undertaking encompasses every entity engaged in economic
activity, regardless of its legal status or the way in which it is financed...”; David Bailey and Laura Elizabeth John
in David Bailey and Laura Elizabeth John (Eds), Bellamy & Child: European Union Law of Competition, p.89.

" Volker Emmerich, Kartellrecht, § 15, para 1.
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' Judgment of 30 March 2000, Consiglio Nazionale degli Spedizionieri Doganali v Commission of the
European Communities, Case T-513/93, ECLI:EU:T:2000:91, para 36.

" Daniela Hengst in Hermann-Josef Bunte (Ed), Kartellrecht-Kommentar, Vol. 2, 14th edition (Hurth:
Luchterhand Verlag/Wolters Kluwer, 2022), Art.101 AEUV, para 8; Gerhard Wiedemann in Gerhard Wiedemann (Ed),
Handbuch des Kartellrechts, 3rd edition (Mtnchen: C.H. Beck, 2016), § 4, para 1; Volker Emmerich, Kartellrecht,
§ 3, para 29.

' Judgment of 20 March 2002, HFB Holding fur Fernwérmetechnik Beteiligungsgesellschaft mbH &
Co. KG and Others v Commission of the European Communities, Case T-9/99, ECLI:EU:T:2002:70, para 54; Judgment
of 10 April 2014, European Commission v Siemens AG Osterreich and Others and Siemens Transmission &
Distribution Ltd and Others v European Commission, Joined Cases C-231/11 P to C-233/11 P, ECLI:EU:C:2014:256,
paras 42-43; Judgment of 14 December 2006, Confederacion Espanola de Empresarios de Estaciones de Servicio
v Compania Espanola de Petroleos SA, Case C-217/05, ECLI:EU:C:2006:784, paras 40-41; Judgment of 20 January
2011, General Quimica SA and Others v European Commission, Case C-90/09 P, ECLI:EU:C:2011:21, paras 34-35;
David Bailey and Laura Elizabeth John in David Bailey and Laura Elizabeth John (Eds), Bellamy & Child:
European Union Law of Competition, pp.100 and 1293; Richard Whish and David Bailey, Competition Law,
PP.95-96; feyatldng wsuw, “unlieszinszssdydRnisuadunianisén we. 2560: veulan1sadulduas
msmuﬂquﬁﬂssmaaﬁjﬂszﬂauqsﬁaé‘z’iaﬁﬁwmﬂmﬁamam”, sa1sliAeans uininendesssuaans 47, 3 (fueney
2561): 617, 623.

'" European Commission, Guidelines on the applicability of Article 101 of the Treaty on the Functioning
of the European Union to horizontal co-operation agreements (2023), para 11; Richard Whish and David Bailey,
Competition Law, p.96.

' Tristan Jones, “EU competition law: the liability of group companies for each other’s wrongdoing”,
Butterworths Journal of International Banking and Financial Law 34 (March 2019): 184.
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¥ Judgment of 24 October 1996, Viho Europe BV v Commission of the European Communities, Case
C-73/95 P, ECLIEU:C:1996:405, para 16.

* Judgment of 20 March 2002, HFB Holding fur Fernwarmetechnik Beteiligungsgesellschaft mbH &
Co. KG and Others v Commission of the European Communities, Case T-9/99, ECLI:EU:T:2002:70, para 54; Judgment
of 10 April 2014, European Commission v Siemens AG Osterreich and Others and Siemens Transmission &
Distribution Ltd and Others v European Commission, Joined Cases C-231/11 P to C-233/11 P, ECLI:EU:C:2014:256,
paras 42-43; Judgment of 14 December 2006, Confederacion Esparnola de Empresarios de Estaciones de Servicio
v Compania Espafnola de Petroleos SA, Case C-217/05, ECLI:EU:C:2006:784, paras 40-41; Judgment of 20 January
2011, General Quimica SA and Others v European Commission, Case C-90/09 P, ECLI:EU:C:2011:21, paras 34-35;
David Bailey and Laura Elizabeth John in David Bailey and Laura Elizabeth John (Eds), Bellamy & Child:
European Union Law of Competition, pp.100 and 1293; Richard Whish and David Bailey, Competition Law,
0p.95-96; Fryatdfng wnwsiuwt, “unlasedinsesdydinisuaduniansd we. 2560 veulwansdarulduas
mim‘uﬂquaﬂiimaagﬂszﬂauqiﬁﬁaﬁﬁmwmﬁama’m”, Msansifidnans uAnenagsssuaans 47, 3 (fueou
2561): 617, 623.
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4 Judgment of 12 January 1995, VIHO Europe BV v Commission of the European Communities, Case
T-102/92, ECLI:EU:T:1995:3, paras 47-49; Judgment of 27 September 2006, Codperatieve Verkoop- en
Productievereniging van Aardappelmeel en Derivaten Avebe BA v Commission of the European Communities, Case
T-314/01, ECLI:EU:T:2006:266, paras 135-136; European Commission, Guidelines on the applicability of Article 101
of the Treaty on the Functioning of the European Union to horizontal co-operation agreements (2023), para 11,
Richard Whish and David Bailey, Competition Law, p.96; Carsten Grave and Jenny Nyberg in Ulrich Loewenheim,
Karl M. Meessen, Alexander Riesenkampff, Christian Kersting and Hans Jirgen Meyer-Lindemann (Eds), Kartellrecht,
Art. 101 Abs. 1 AEUV, para 165; Andreas Heinemann, “Konzerne als Adressaten des Kartellrechts,” in
Wettbewerbsrecht: Jingste Entwicklungen in der Rechtsprechung: Konzernsachverhalte und Konzernbegriff
aus kartellrechtlicher Sicht, eds. Inge Hochreutener, Walter A. Stoffel and Marc Amstutz (Zarich: Schulthess
Verlag, 2015), p.55.

 Judgment of 27 September 2006, Coperatieve Verkoop- en Productievereniging van Aardappelmeel
en Derivaten Avebe BA v Commission of the European Communities, Case T-314/01, ECLI:EU:T:2006:266, para 136;
Judgment of 12 July 2011, Fuji Electric Co. Ltd (anciennement Fuji Electric Holdings Co. Ltd) v European
Commission, Case T-132/07, ECLI:EU:T:2011:344, paras 181 and 183.

# Judgment of 16 November 2000, Stora Kopparbergs Bergslags AB v Commission of the European
Communities, Case C-286/98 P, ECLI:EU:C:2000:630, para 29; Judgment of 10 September 2009, Akzo Nobel NV
and Others v Commission of the European Communities, Case C-97/08 P, ECLI:EU:C:2009:536, para 60; Judgment
of 27 September 2006, Codperatieve Verkoop- en Productievereniging van Aardappelmeel en Derivaten Avebe
BA v Commission of the European Communities, Case T-314/01, ECLI:EU:T:2006:266, para 136; Judgment of 22
May 2014, Armando Alvarez SA v European Commission, Case C-36/12 P, ECLI:EU:C:2014:349, para 18; Carsten
Grave and Jenny Nyberg in Ulrich Loewenheim, Karl M. Meessen, Alexander Riesenkampff, Christian Kersting and
Hans Jargen Meyer-Lindemann (Eds), Kartellrecht, Art. 101 Abs. 1 AEUV, paras 172-173; Andreas Heinemann,
“Konzerne als Adressaten des Kartellrechts,” in Wettbewerbsrecht: Jiingste Entwicklungen in der Rechtsprechung:
Konzernsachverhalte und Konzernbegriff aus kartellrechtlicher Sicht, eds. Inge Hochreutener, Walter A. Stoffel

and Marc Amstutz, p.55.

110



o o

NIATNGUNE THIANTAUNNTIN Y Ui 43 adull 2 : Wwwgu-Tquiey 2568

oealsf lunsdiiuiiiy ensannmglsudadalenalviinisfigadinéetoduiugu
fanamld TasianizegnsBameindradevdngiusing q fuandvidiui Siyanafigniiovudy
finmsdudufanssumaasegialaedase® eils masnnmelsiesfvensuin maanainglsy
”szmmwﬂéf'aasmﬂﬁaLLazwqamiaiﬁgwumﬁ%ﬁaaﬁwmﬁmimmmLﬂuﬁaiﬂumiﬁwLﬁu
Aanssumaasugiavesiifyanadignieviuls domnlumsfinsandsadudnanty Suduae
Fesvhmsiansantadouasnginisaling q Aderdestuanudenlosiuseninauisnusiuay
vstmgnilusensdly lidneslungfnisalidamsugio Weesdns wazi@enguuneiniu®
nstiues fodunat ulmaanninglsvasdalenalilinsfigaiindetosuiugudndrld
fina wilumaUoR daulngiudruisnuinteriluuisngnludadiuiiganndsnan aliannsn
msiigalinasdeduilvgiudnanlasgisdnsa®

v A

Vil widdrunisienuluiifuanadussduladuddgymaannmelsuiluldluns

o

a

finsananulumbenaasygiafeiusazanududusznevgsianedeiufinig uslunis
aa [ a @ ¥ o [ a e o 1 dy a

Aladunfisng q enaanameglsuilahladeuasnginisnidu o Awsluiiunysenaunisiiansan
My loun MsnusEnwiivuauleuiesmAunTousnMIvesuTevgn, nMsnusenwlimnun
nanssuMNgIfuNIINEALATN1TIMUNEYBIUTENgN, N1sNUTEnwinvuaIngnIsue
(sales objectives) ¥aauTENGN, NFNUTHTNRIAMUANLITUAY (gross margins) YaIUTENgN,
NsAUSEUIM ey uNeITeeiUN1518 (sales costs) vaauTEMgN, NMIAUTENULAIMTUA
N3zUaRUan (cash-flow) YBIUTENGN LagMINUTENULMMUANINTTINIINTNAIA (Marketing)

Yoeu3ENgn Wusu’’

1.3 waduiilaanniseausunannulgniasegnatfednulugiue
wanlunisivansananadugusznaugsia

nsieaanamglsdgausunanviiensasegiafeliulugiuenaniunisiiansan
pnuduiusznevgsnadmaduiiiomaneuszns dmelull

* Judgment of 27 September 2006, Codperatieve Verkoop- en Productievereniging van Aardappelmeel
en Derivaten Avebe BA v Commission of the European Communities, Case T-314/01, ECLI:EU:T:2006:266, para 136.

® Judgment of 11 July 2013, European Commission v Stichting Administratiekantoor Portielje and
Gosselin Group NV, Case C-440/11 P, ECLIEU:C:2013:514, para 60; Jonathan Faull, Lars Kjgbye, Henning Leupold,
Ali Nikpay in Jonathan Faull, Ali Nikpay, and Deirdre Taylor (Eds), Faull & Nikpay: The EU Law of Competition,
3rd Edition (Oxford: Oxford University Press, 2014), p.199.

“ Richard Whish and David Bailey, Competition Law, p.97 and 100.

" Judgment of 13 December 2013, Holding Slovenske elektrarne d.o.o. (HSE) v European Commission,
Case T-399/09, ECLIEU:T:2013:647, para 31.
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* Volker Emmerich, Kartellrecht, § 3, para 45; Richard Whish and David Bailey, Competition Law, pp.95-
96 and 100; Alison Jones and Brenda Sufrin, EU Competition Law, p.126.

# Richard Whish and David Bailey, Competition Law, p.95; Alison Jones and Brenda Sufrin, EU
Competition Law, p.126.

** Alison Jones and Brenda Sufrin, EU Competition Law, p.264; Tobias Lettl, Kartellrecht, § 3, paras 7-8
and 21.

’' Judgment of 24 October 1996, Viho Europe BV v Commission of the European Communities, Case
C-73/95 P, ECLI:EU:C:1996:405, para 17; Richard Whish and David Bailey, Competition Law, p.96; Alison Jones and
Brenda Sufrin, EU Competition Law, p.264.

*2 Alexander Riesenkampff and Sebastian Steinbarth in Ulrich Loewenheim, Karl M. Meessen, Alexander
Riesenkampff, Christian Kersting and Hans Jtrgen Meyer-Lindemann (Eds), Kartellrecht, Art. 3 FKVO, paras 12 and
17; Tobias Lettl, Kartellrecht, § 6, para 9.

> Alexander Riesenkampff and Sebastian Steinbarth in Ulrich Loewenheim, Karl M. Meessen, Alexander
Riesenkampff, Christian Kersting and Hans Jurgen Meyer-Lindemann (Eds), Kartellrecht, Art. 3 FKVO, para 17;
Tobias Lettl, Kartellrecht, § 6, para 10.
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** Alexander Riesenkampff and Sebastian Steinbarth in Ulrich Loewenheim, Karl M. Meessen, Alexander
Riesenkampff, Christian Kersting and Hans Jurgen Meyer-Lindemann (Eds), Kartellrecht, Art. 3 FKVO, para 17;
Tobias Lettl, Kartellrecht, § 6, para 10.

* Volker Emmerich, Kartellrecht, § 3, para 50; Richard Whish and David Bailey, Competition Law, pp.95
and 100; Alison Jones and Brenda Sufrin, EU Competition Law, p.128.

* Judgment of 10 September 2009, Akzo Nobel NV and Others v Commission of the European
Communities, Case C-97/08 P, ECLI:EU:C:2009:536, paras 56 and 77; Judgment of 11 July 2014, Sasol and Others
v European Commission, Case T-541/08, ECLI:EU:T:2014:628, para 182; Judgment of 10 April 2014, European
Commission v Siemens AG Osterreich and Others and Siemens Transmission & Distribution Ltd and Others v
European Commission, Joined Cases C-231/11 P to C-233/11 P, ECLI:EU:C:2014:256, paras 47-51; Richard Whish
and David Bailey, Competition Law, p.101; Volker Emmerich, Kartellrecht, § 3, para 50.

" Judgment of 10 September 2009, Akzo Nobel NV and Others v Commission of the European
Communities, Case C-97/08 P, ECLI:EU:C:2009:536, paras 55-56, 58-59 and 77.

* Ibid., para 56.

* Ibid., para 57.
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“ Ibid., paras 57-59.

" Ibid., para 77.

* Judgment of 6 October 2021, Sumal, S.L. v Mercedes Benz Trucks Espafia, S.L., Case C-882/19,
ECLIEU:C:2021:800, paras 44, 49-50, 67 and 76; Richard Whish and David Bailey, Competition Law, p.101; Alison
Jones and Brenda Sufrin, EU Competition Law, p.129.

® Judgment of 6 October 2021, Sumal, S.L. v Mercedes Benz Trucks Espana, S.L., Case C-882/19,
ECLI:EU:C:2021:800, paras 42 and 48.

“Ibid., para 50.

* Judgment of 12 December 2007, Akzo Nobel NV and Others v Commission of the European
Communities, Case T-112/05, ECLI:EU:T:2007:381, para 90; Richard Whish and David Bailey, Competition Law,
p.101.
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“ Soufeaiu.

*° Judgment of 23 April 1991, Klaus Hofner and Fritz Elser v Macrotron GmbH, Case C-41/90,
ECLI:EU:C:1991:161, para 21, “...the concept of an undertaking encompasses every entity engaged in economic
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” Judgment of 10 September 2009, Akzo Nobel NV and Others v Commission of the European
Communities, Case C-97/08 P, ECLI:EU:C:2009:536, paras 55-59; Judgment of 6 October 2021, Sumal, S.L. v Mercedes
Benz Trucks Espafia, S.L., Case C-882/19, ECLI:EU:C:2021:800, paras 42, 48 and 50.
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" Judgment of 23 April 1991, Klaus Hofner and Fritz Elser v Macrotron GmbH, Case C-41/90,
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in David Bailey and Laura Elizabeth John (Eds), Bellamy & Child: European Union Law of Competition, pp.89-90.
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of the European Union to horizontal co-operation agreements (2011), para 11; Richard Whish and David Bailey,

Competition Law, p.96.
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# 1W3yudisu Judgment of 12 January 1995, VIHO Europe BV v Commission of the European Communities,
Case T-102/92, ECLIEU:T:1995:3, paras 47-49; Judgment of 27 September 2006, Codperatieve Verkoop- en
Productievereniging van Aardappelmeel en Derivaten Avebe BA v Commission of the European Communities, Case
T-314/01, ECLI:EU:T:2006:266, paras 135-136; European Commission, Guidelines on the applicability of Article 101
of the Treaty on the Functioning of the European Union to horizontal co-operation agreements (2023), para 11;
Richard Whish and David Bailey, Competition Law, p.96; Carsten Grave and Jenny Nyberg in Ulrich Loewenheim,
Karl M. Meessen, Alexander Riesenkampff, Christian Kersting and Hans Jirgen Meyer-Lindemann (Eds), Kartellrecht,
Art. 101 Abs. 1 AEUV, para 165; Andreas Heinemann, “Konzerne als Adressaten des Kartellrechts,” in
Wettbewerbsrecht: Jingste Entwicklungen in der Rechtsprechung: Konzernsachverhalte und Konzernbegriff
aus kartellrechtlicher Sicht, eds. Inge Hochreutener, Walter A. Stoffel and Marc Amstutz, p.55.

“ Wisuliisu Judgment of 27 September 2006, Codperatieve Verkoop- en Productievereniging van
Aardappelmeel en Derivaten Avebe BA v Commission of the European Communities, Case T-314/01,
ECLI:EU:T:2006:266, para 136; Judgment of 12 July 2011, Fuji Electric Co. Ltd (anciennement Fuji Electric Holdings
Co. Ltd) v European Commission, Case T-132/07, ECLI:EU:T:2011:344, para 181.

L 13Uy Judgment of 16 November 2000, Stora Kopparbergs Bergslags AB v Commission of the
European Communities, Case C-286/98 P, ECLI:EU:C:2000:630, para 29; Judgment of 10 September 2009, Akzo
Nobel NV and Others v Commission of the European Communities, Case C-97/08 P, ECLI:EU:C:2009:536, para 60;
Judgment of 27 September 2006, Codperatieve Verkoop- en Productievereniging van Aardappelmeel en Derivaten
Avebe BA v Commission of the European Communities, Case T-314/01, ECLI:EU:T:2006:266, para 136; Judgment
of 22 May 2014, Armando Alvarez SA v European Commission, Case C-36/12 P, ECLI:EU:C:2014:349, para 18.

2 |W3suiieu Judgment of 13 December 2013, Holding Slovenske elektrarne d.o.o. (HSE) v European
Commission, Case T=-399/09, ECLI:EU:T:2013:647, para 31.

“ Wiwuiiey Judgment of 12 July 2011, Fuiji Electric Co. Ltd (anciennement Fuji Electric Holdings Co. Ltd)
v European Commission, Case T-132/07, ECLI:EU:T:2011:344, para 183.
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Abstract

Criteria for determining the criminal liability of mentally disordered offenders have
long been a problem for courts and lawyers. Since some offenders may commit crimes
without realizing it or the crimes were caused by impairments in the nervous system,
brain, mind, emotions, and stress. The problem is what level of mental disorder will be
taken into consideration that a person is not guilty or is guilty, but the punishment should
be exempted, or the penalty should be reduced. The Common Law Courts in the United
Kingdom laid down the principle in McNaghten’s (1843) case that all human beings must
be presumed to be mentally sane unless it can be proven that while committing the
offense, the defendant was suffering from a mental illness to the extent that he did not
know the content and essence of the act. That means the offender is unable to know
whether his action is right or wrong. These principles have been widely adopted in the
United States and countries in the European region. This led to the result that the
defendant would be convicted of not guilty, and the court would order the defendant

to be detained for treatment at a hospital.

As for the liability of persons with mental defects, psychosis, or mental infirmity,
according to the Thai Criminal Code, if the doer is not aware of the action, he will not be
guilty under Section 59. However, if the doer is aware but cannot appreciate the nature

of his conduct, he will be exempted from punishment. And if the perpetrator still can
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appreciate the nature of his conduct, he must be punished for that offense, but the court
may reduce the punishment less than what the law specifies for that offense at any time
according to Section 65. Mostly, in cases where the court decides that the defendant is
not guilty, the reason would be based on the provisions of Section 59, assuming that the
offender is not conscious, for example, the Supreme Court Judgment No. 8743/2001, No.
2590/2019. However, in case that the offenders are mentally defective, mentally ill, or
mentally deranged have committed an offense without knowing the “condition” and
“essence” of the act, a separate provisions should be made to ensure that the person
is not guilty and if the results of committing an offense is serious to life, body or
property of another person, it should be at the discretion of the court to order that
person to be sent for treatment in a hospital, similarly to what is provided in Section 48.
In addition, if the offender can appreciate the nature of his conduct, or are still able to
control themselves, there should be a criterion for reducing the punishment based on
the seriousness of the offense, such as the criteria in the French Criminal Code to ensure
fairness to the victims. Moreover, the method of probation should be applied after the
defendant is released from prison in cases where he or she has committed a serious
offense, as in France and England to prevent the offender from committing the crime

again.

Keywords: Criminal Liability, Insanity, Psychosis, Mental Disorder, Security Measures
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U a.A. 1843 lﬁLﬁﬂﬂaﬁ’lﬁ@%ﬂuﬂizLVlﬂéJﬂﬂi]UéJuaaLﬁUUSiﬁﬂg’MLLﬁ%ﬁ@W%WEﬂﬁia
nsfinsanafivesmadesiluuszmaiildszuungmneainusensl (common law) uaz
Ussmaildsuungrnsanednuaidnus (civil law) 1én af McNaghten’s (1843)° Gaildaiiianis
T191aefe Daniel McNaghten 1684 Edward Drummond Faifiuiavynisaausauea Sir Robert
Peel endguunivessngulunatuiunanume Inesuasliidui suasdornsinasie
Anhilaunesfamuuazyaamiiulszamdas dedarndldlieeldsuniiinisnu d
Snagldventuunndieudisnasldsnmetudua q vildlumniiianusias afdmaldae
Hoilsignguifadedunahdnasansadlaues fdeliinisfisaenssinluiudunistie
wazindnagliddniluraensshduiunmsasdiadessuvomendvdengnerosyus (the
law of God or of man) Suasfliifesiulny dwsuafignyuldtnalildossuaslingy
Inaain uiilormalddaduudaldinmsinndiasaliunnlaeifidlainduasdslneddyin
MifignBaduuensguusd aniguuns (House of Lords) 3dldssnnuserifininu 15 au e
Tidinstuasiedongmneluafid dafininuianthaa (Lord Chief Justice Tindal) l¢iduasis
vanlunmsfinnsandezdedinsigadidiui Suaslinsgieuiiasuinainanufinnsetis
fivgwa warlisfaveulunisnsgyianuiin Suilgmsuinainnisvasia (Delusion) Favnd
AMunasAatissusdIutarlidalainlunininaaia (Insane) AavdesSulianisorgn®
nFrINEuANIUUN (House of Lords) Idthdefinnsanuesmammumuuagldsinuamnly
NNINEANANNANUTOVRITNAL TN TNAUEAUNTORENANUUANANTENINAINNER (right-wrong)
levielal Tnedesfimmuaindiaslinszvhanuiinneldmnuunmsessuduiiloswnainlsams
3la duililianunsadfsanmuazanszdfyuesnisnseiin wielianunsayindsilénszsi
asldifumnuiin Feilifomansvadalunsfiansan fei>

#1951 39 wszsvlnyaRguninidn wnsAnsiy 2551

? Mayne no. 62 p.165, Perkins cases p.411, Kenny no. 53 p.76 &by 3nf Aeedde, nguaneaiyd
a1 1, 0 844,

* \Fys A3euw, “envnssuiulsada”, dasansdiinaudagisssuganam, atuil 10 (gaian 2503),
i 1244,

* Nicola Monaghan, Criminal Law, 5% Edition (London: Oxford University Press, 2018), p.350-351.
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fiarsaunanuuinduinainnisnszianuiavesgifianiizdaiaund Tagimundi
“yanaliddosiuiansergn Sluvaznszviindslavioaussesnfiaunfunaunszyiann
lianansadnladlovesnisnsssh viedauiundlasionanuaansafivseniiniansesh

926 =

YBAVHAYIBYN " BTN ‘M’ Nanghten rule %38 Right or Wrong Usenaumignaning

Tun1siasan 4 Usens Town?

1. Inagredlinsuheuwesindwieslset
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2. 3nagliannsavenlaezlsiduiionvsena
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3. uagliauisanlian nuazasyd1AYUeIN1INILYIN USONATNALIANTUIINATT
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4. annIslaveasinasiarinevuinlinsundmnseinduninuie

wan ‘M’ Nanghten rule lagninunldlunansuasgluansgowsniauislagdu
whaediffliviudng mseiuimdndananlisuinsdidnsevhanuiallamsatsdiuns
nszvhaeals deudaldinisimdniidend “Iresistible impulse” (1887) unduldiuszneu
Y9IMAN ‘M’ Nanghten rule 1 “ynnalifossuiinnisesy) dluvaenseyiie uliwnazinauas
devveanisnssviudngz “usanseuiidnsediulald” viliainseyheauiedu” e
NUNYANI LLﬁ@ﬂiz‘v‘hmmﬁmzﬁﬁwamaqmiﬂszﬁwLLazLﬁawﬂwumzﬂisﬁm’amﬁmﬁmm Wl
frnvngiunausenseduislannavesduiinunfivaafigdeduldlignsgiauin
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Ionszanuiiouds gnszviinlifessulin Jwmdniiigniansaliniideunnses 2 Uszns laun
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* glgdng Inude o ogsen, “Inadsrluriruengrineengenisii’, 158159ems, atu “lnafeudensdmin 227
(2522), wth 79.

7 g1wna Whde, “nsdramminaaialudenied (INSANITY DEFENSE) munguunevesUssimaansgomsnt”,
21361598M15 5, 55 (N3n1AY 2525), Wi 38.
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anmuesanesiiazsofiunisnssiaudadunuldeindszniswils warBnusenisine
wangenaviignsgihauRaansathuvenedewideeniulidnlna WuwmsliAndegaen
dsumalunmaihulivsenounaiiie” winsstuiinmensufiee namdninusilunsinsan
5aamazmmﬂmﬂﬂamﬁmmrggmzﬁwmmﬁmLﬁaﬁiﬁé’faﬁ%’uﬁmmqmmﬂ TneinnsAndundnd

¥

5877 “Durham rule %38 Product test” au

dmSunan “Durham rule %58 Product test” muualiin “suaglinessuinnig
ngwmﬂmimzﬁwﬁﬁmﬂgwmamaqLmLﬂumam'1mﬂiﬁﬂw%w%ammmwa’aamﬁm (Mental
Disease)” udndniiflasunisinndiansaiindsiifounnseaioafudomionsediin nisnsesi
Arufinesiasisieinduyanainassatuinnavesiifiouniviols waraussogslsis

)% 989A1IN

szfioldimaund Wuweliinslisdinaiulvadlupf McDonald v. U.S. (1962
Mental Disease Immanefannzdniviauazslluieanminlaiiaunadsiinalasnssioayed
913U0! LAZAUUNNTBILAEATINETEUUANAIUANANUSENGAVRITIINY wazlumf Carter
v. US. (1957 laldninnnamesdiin “Product” of mental illness 31 wsnefis nsiiyana
fusifissanovidednlafiunnsasliifissefiagyiliiumgaiuainanuiin uidessznause
Aruduituslansszrinauesiiinunftuniansesh wasaruduiusidududesdinaunssiia
TpnaLieanedn ﬂ’]iﬂﬁ%ﬁ’]ﬁ?ﬂﬁ]%ﬁLﬁﬂ%ﬂﬁﬁ%’]ﬂigﬂﬂaﬁguﬁﬂu@ﬂﬁﬂﬂam uanan “Durham rule
vdo Product test” AlssumsAnduainaazgneudsiiuselneiiuinngfinaniiveuni
weuiulUdwsumuurthedaunmd ldmssuilafinaiaiuguvesnnzgnyuliifivme

HONITNANTUNAR LA

ansgosnlasuinsdsduldngrunedaivunlviinisnsivanmind msuyana

a A

navsaiinszyiAuineIy il A.a. 1921 Inewewnmd L. Vermon Briggs Wugiawangmuneg

a 1

[38n91 Briggs Law lnedin1sivualidinisissanuauesdemaneiiuinssyinauingaduy

L0 =) D

AAEINARTM Teaesnallinunmd 2 aududSuses npmnedldinsusendlilunaneuaty s
vililsmsuadfvesemginssuiiAnanyarainaainilndidsstuanuiuate Inguneunng
Overholser loseanuisadavesrdomnaioigluszey 14 Tusnvesuasguuagnyen 31uiu
5159 au wuhiidulsninfeduinasdn (nsane) fswau 69 au, wagdnu 432 Ay
Tsndeyayremietlysiseu (Mental Defective), 3171 169 ﬂugﬂﬁﬂﬂé’aLﬂma’m’mﬁiiqwmma
Tsa%a uazduau 100 eufinnufinnfvesdnudlifsiuinaasn 1aud wandidulsaaudn

“* Gabriel Hallevy, The Matrix of Insanity in Modern Criminal Law, (Switzerland: Springer International
Publishing, 2015), p.13-14.

# McDonald v. United States, 312 F.2d 874 (1962)

* Carter v. United States, 102 U.S. App. D.C. 227, 236, 252 F. 2d 608, 617 (1957)

* glgdns Inuded s egsen, “Inassaluvirugngviingengiawuiiu’, 15a1sdenns, v 80-81.

*2 Criminal Responsibility-The Durham Rule-Washington v. United States, F.2d (D.C. Cir. 1967), in
William & Mary Law Review 9, 4 (1968), p.1174-1175.
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Lsaanfngsnisess Anenaniin duswia WWusu uenainil e1vginslsndndeluinadiauay

RaUnAiauIu 770 Ay denelaindudselevisenishanslimiuainudunusyasaIndy
919 INTIN>

Tl ae. 1972 lainaddAny taun af US. v Brawner (1972)* 1umnli
American Law Institute lainuaisn1snaaeuaindinadsnvednssyinAuiaiEendi ALl test
1311 Model Penal Code Tnsiivdnityanaliifesiuiiomsengdmaiznszyiiininanuaiiaues
Anunidumaliliaunsadilatdemuesnisnsysh videldaunsasusilvinianseieglunseu
gaangrune wilisufimanseiiinainensualiiivin videmInseiiidnvuesedudnu®
ARTIImEN ALL test 1ld Iéun @R U.S. v. John W. Hinkley Jr. (1982)* Tag wie John W.
Hinkley Jr. laltUunndaUses1usud Lswuas lsuau (Ronald Reagan) auldsuunaidu dsann
mMsUnaselsusnedeilunsnediu’

dmi3u wdn AL test® Iffmunaamnees “anniinasin” 9vsneii aues
fanunAdslunsenusosenmedinaliyaraturaaruansafisnauiadonlumsnssrhues
U visevInALEsalumsivualinsnssivesmululunungmne nefinsigaulveg
Fuhdeeiavesdiienflurnsiinssienuin wesnansshiulunalnensdainanaues
fifnund 1Humalignsgyhuiaauaiinsalunisisuaiuinislunisnseyiveany sl
lisdsnsnsgvhiliAnnersualfiivin vienisnssvhiidiesudny uenaini vidn ALl test
falgrmusliimasioansiognyuin msfignsvihdsumeRsunddadunalnensanainatos
yligiunanuannsafieensudomvesnisnssvimielsl vieyanatulsiaunsoiimun
nsnsziiweslndulumungmneniel

wan ALl test dlanludnsUyeifsrnusuiinnisengdmsugniianiziniaung
13lu Model Penal Code 311951 4.01 Tunandesn@sinanasil

(1) ypralisaasuRalunseigrmnuaeinsziauRaduraunanenislsnds
wsednunnsevhiviuvaawaansanlallemansylunsnserinvesmunag

(2) melataruwisuntayegAungil a1 Tsedn wiednunnsadlivuluisoins
RAUNFINNITNTLYINANURATI VI DNITNTLYINADATUAIAL

? Wy @euun, “e1vgnssuiulinds”, daeasdinauaagAsssunanam, vt 1245,

** United States v. Brawner, 471 F.2d 969 (D.C. Cir 1972)

» gigdns Unuded s egsen, “Inavseluviruenguuneeisy1esisiu’, Msa1sdenis, vt 8l.

* United States v. John W. Hinckley Jr. (1982)

*Vincent J. Fuller, “UNITED STATES V. JOHN W. HINCKLEY JR. (1982)”, in LOYOLA OF ANGELES LAW REVIEW
33, 699 (2000), p.699.

* Ibid., p. 82.
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Mé’ﬂmmmﬁlumiﬁqaﬁmmﬁmuﬂamﬁmaqﬁﬂizﬁ’mmﬂm’tuﬂszmﬂa%%’gam%mﬁ
filtlusadgsng 9 windfuluidesainszuunsunaseswesanigondnuiunisunasesly
sULUUEgTIn Usznaudouadgeng 1 dadu wdninausidithuivesouauinatinvesgnseri
AnuRadslilalindninaiiieniu naneie unwaszdildisnmmeasuluguiuy ‘M’ Nanghten
Rule wu #a1u1un (Alabama), 8151wu (Arizona), wadnesiie (California), Wassan (Florida)
187 WuNasgleIsnsnaaeuauman Model Penal Code 1w wiuanyn (Massachusetts),
Sauend (Linois), Wi (Main), LAudnA (Kentucky) a1 wazunagliszuunanssninendn ‘w
Nanghten Rule ffu “Irresistible impulse test” wu lalasila (Colorado), 1 win@ln (New
Mexico) a1 d@aundn Durham rule w38 Product test Zil#lussiausundes (New Hamshire)”
Jusiu

Usgimanauniduussmailsuszuunguaneainszing (common law) il
SuBvENaIINAG McNaghten’s (1843) 39iinsinuAANUTURANINBIYIVOIENNTLYINANLRR
Lluvszaanguuneeig (Criminal Code of Canada) viueufieniiu Penal Code va9
ansgonsn netgginnuliluuins 16 Wﬂﬂizﬁwmmﬁm?ﬁqL@uqﬂﬂaiﬂaﬁmlajﬁmmﬁm
Tnesesduivguludowureuiyarayneudindunfisuninefgadldhonenssshanuia
wilifianuannsofiagiaszddmoansnasiviolidnnssinduduiein wudeatudnmas
Ussiaildszuungruneanednualdnus (avil law) Alddaeimnulilungrmnefrmiuiuin
‘vm@W@ﬂﬁﬁ%%UQﬂizﬁﬂmmﬂ@ﬁﬁamw%mﬂmﬂﬂa Faziiuldannanuiitydililuuseua
ey welsEmAavitusgeeuil assassHsuea UssmadUuiazseimealne

avitusansnsasgieesuildimusndninusiiisafunisnsyiauinvesyana
Inaasaliludszananguuneang) W1ms1 20 91 yaealaiaumnlanszyiauRaluvae il
AwEIsaTaEiinsnsyvesBurnuin vielunisnsyyinduliaumninainauiinni
930 FuAnainanudutienianie wietymmadsla vieidnananuRaunfinisdslanin
o1sualiiguuss suliaansanugueuesld wietlygrseu nioiAinananuiaUniniade

* Sanabria, L., “The Insanity Defense Among the States,” [online] Available from : https://www.findlaw.
com/criminal/criminal-procedure/the-insanity-defense-among-the-states.html [4 June 2023]

 Section 16 of Criminal Code - Defence of Mental Disorder-now codifies the Insanity defence as such:

“(1) No person is criminally responsible for an act committed or an omission made while suffering from
a mental disorder that rendered the person incapable of appreciating the nature and quality of the act or omission
or of knowing that it was wrong.

(2) Every person is presumed not to suffer from a mental disorder so as to be exempt from criminal
responsibility by virtue of subsection (1), until contrary is proved on the balance of probabilities

(3) The burden of proof that an accused was suffering from a mental disorder so as to be exempt from

criminal responsibility is on the party that raises the issue.”
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ogesuuss Mansevsuliduasfinern” Fumualunstygieulilungunedanan
%ULﬁaamﬁm’meqUizmﬁmmﬂgwmEJa%ywﬁ’zuyzﬁﬁ%mﬁaﬁmmaqmiagﬁwﬁ’mamywﬂué’mm
Jaldimunfassauniesiesssuvesnsogimiuly dewmni nsnsgvilafidunisnseriii
fasssumieadussuveansegsniuvesngmneengdemdunisnszsii “41” uazlunns
nsziil “dndle” fazdesgnadlyy wazmsadnugnsevirmnuinaziinuveussuivee
nsnsshiududsiidenulioensu Fsmagegaaniusansisasgwesuiinaniin “gnszsidies
gnewdfianlavilfignnguine waznldFadulavhAsiligndesis q Awtanunsafiazshliign
ngvsneuazdaduladiazvidsiigndedls wifnsevindlddaauladsnanmnuslddndulasiiie

72 pazifudiunilaves

wnu” fetiu “aadn” Jaduaszddgussnisuiiwes “AnuRneig)
lAseaiamusuRan NI EUsEnoUMIe (1) NMsAsussnUsEnauingrunetyed, (2) Ay
AANQuIng, uaz (3) Anudd dmsulunsdlvesyfiiennismadniaunidesliiannsndtinveuse

7% Ws1EANNEAINITA NS

Lianunsatedupueddd Fadunisnszviiusaan “anud
“anmin” Fesfiolenanuanysaivesdnlavesynaailunneilunisfionsandae® widmn
ANTEYANURAS AN TlUNNTTUTIININTEYINVRIIRANYMINENTRANANTALUNTS
nszvhwesIanassuiinasnnamslaavanilanNmng 20 fnsziAezdedldiulne d9o19

TasunsanlnuynIuuIms 21

duanssnsgiuaaldinsdygiemullungrnseigilud e 1810 1ne
64" Lﬁmﬁ’umm%’uﬁmmqm@wamﬂﬂa‘iﬂaﬁm T UayerRnulii “ai’%aa?hﬂuqmaiﬂaﬁm
gouliifianuRnmnanldnssimuinluragdnassmselionndudinmsnseyhls wazsoulud
A.A. 1838 11931 24° ladgyaiiflean1snseyivesumaainaasn (insane persons act) Lilurinues
eafuinlienaadnwyaeaiinsgyihnnuiamsginasia sunseisdatagtufifuiyouiui

yarainavsanseyinauinegldiduanuin® aeldiinisUydfnanulily wesn 122-1%

! Section 20 of German Criminal Code “Any person who at the time of the commission of the offence
is incapable of appreciating the unlawfulness of their actions or of acting in accordance with any such appreciation
due to a pathological mental disorder, a profound consciousness disorder, debility or any other serious mental
abnormality, shall be deemed to act without guilt”

“ aa 04 uAg, ngUaIBaIYIAATIALY, Wi 129,

“ Epaieni, wih 60.

“ Soafuafiu, i 297.

* Article 64 of code pénal, 1810 “There is no crime or offense when the defendant was in a state of
insanity at the time of offense, or when he was constrained by a force he could not resist”

“ Article 24 of code pénal, 1838 “In sane persons may in no case be detained with convicted or accused
persons or deposited in a prison.”

“" Thomas Fovet, “Forensic Science International: Mind and Law”, in Forensic Science International:
Mind and Law Volume 1 (November 2020), p.1.

* Article 122-1 “A person is not criminally liable who, when the act was committed, was suffering from
a psychological or neuropsychological disorder which destroyed his discernment or his ability to control his actions
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yosUszanangmneenaHsamatsliussmalidedulul am. 1994 31 “yaralsifiariuiiama
0101 nvaznsevimuAnlianmlsamsdavidelsamatszam dsvhansannianiaveu
viderhanenismuauauLes” wag ssnaeslityditunnanlnydmiu yaraiilsainnie
TsUszamunigiinssrhamnafinasiimnusuiinveveg i mnanmiduldananuidnintey uie
FarnenseuauauLes Garasunsafavanlnylild dndulndenlranamiduanu Tunsd
Tnwenaaondislianauniosian 30 I uenaini maausaluiasnuldmndimguafialy
nstAuRaYszan délit” wnaaiulszneuanuiuummgInisadineazyaglinisinw

91N1SN9IN LA °

UizmmﬁjﬁmwiLaulé’ﬁ’@zﬁa5amm%’uﬁmmqmmujwamﬂﬂaiﬂaﬂ%mlﬂuﬂawmEJ
91017 AA. 1880 11 “yaraihiaansausnuszanugnvizeraldifosnnanmsgydenim
annsamadsluvaizieevgnssuliifiossulny” deandleldiinisufsunguanellldimun
mnallusnas 39 wisUsssnangmaneeign U 1907 1 “yaraiilieuansaazlignadlye
yaraifinuansaunniesazldsunisanlng” (an incompetent person shall not be
punished; a person with diminished competence shall be given a mitigation of

punishment.) FlaliUsduanaudstagiu’

miﬂimﬁummﬁmﬂﬂamﬁmmrgf{mzﬁﬁmmﬁm%@ﬁmmmn%mﬁ@ﬂﬂaﬁlﬂuﬂmm
dwdumaluvssmadiuliisannussmadu Fedmnmaiuiyanadenanlildnsgieg
Aomszdonmsmadninundfiezgnasing fauvu miimnwivesmagelesiin wWofuil 26
ww1eu 2015 [Osaka High Court (26 April 2015) LEX/DB25540670] adiideifiaasdiog
yeaunidldshauis 7 au TasnAnirilieunssiinauuaziiieuthuveaenidayalsid
duvdaieafuim Fanldfunsussiliumainniwidulsalszammasuiionnisvasin
aRtmadinauiusdldlunisies sy nssmvesdiaumnmnanyadnamusaa uazdvina
NnANERRUNANIInINUsTamMmasuve s iiieawanssuddidenuansinandnatini
Suiinvevagnafiud® Wuiieatuadiiintuluslstun Tl aa. 2017 mageedlatunldfndu
UsemsTinvegmiailouil 13 fueneu a.a. 2017 [Hiroshima High Court (13 September 2017)

A person who, at the time he acted, was suffering from a psychological or neuropsychological disorder
which reduced his discernment or impeded his ability to control his actions, remains punishable; however, the
court shall take this into account when it decides the penalty and determines its regime.”

* Delit yanefs wfnluduiielny GesenlaiAu 10 T

* Undes Asadin, ﬂgmmﬂmmﬂ%’uqq : B1UYINTIN ANNTURA uazlnwagy, (NJunns: driiniuidayeoy,
2566), i 215.

*! Yoji Nakatani, “History of psychiatry and the criminally insane in Japan”, in Seishin Shinkeigaku Zasshi
194-9, 2 (2003), p.105

*? Hiroko Kashiwagi and Naotsugu Hirabayashi, “Death Penalty and Psychiatric Evaluation in Japan”, in

Frontiers in Psychiatry 9 (November 2018), p.550.
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 The Mental Health Act (1983) is the main piece of legislation that covers the assessment treatment
and rights of people with a mental health disorder.

% Section 1 of The Mental Health Act (1983)
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¥ Section 63 of Germany Criminal Code “If a person has committed an unlawful act in a state of
criminal irresponsibility (section 20) or in a state of diminished responsibility (section 21), the court orders that
person’s placement in a psychiatric hospital if the overall evaluation of the offender and of the offence reveals
that, due to the offender’s condition, he or she represents a danger to the general public on account of it being
expected that he or she will in future commit serious unlawful acts which will result in the victims of the offence
suffering or being exposed to the considerable danger of severe emotional trauma or physical injury or which will
cause serious economic damage. If the unlawful act which has been committed is not an offence as referred to
in sentence 1, the court only makes such an order if special circumstances justify the expectation that, due to the
offender’s condition, the offender will in future commmit such serious offences.”

" Fady asusEANS. wnsnIsmenguanelunisdedusnedUieniedna. Ingrinususyayruniduda
AEIRAERNS UNINUNFFITUAERS, 2540 ; U 122-123.
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" S, wih 44-a7.
" Hiroko Kashiwagi and Naotsugu Hirabayashi, “Death Penalty and Psychiatric Evaluation in Japan”, in

Frontiers in Psychiatry, p.550.
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn University Law
Journal must comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise,
comprehensive and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account

belonging to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in

English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Typewritten on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right

margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New
fonts with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation
format style used for writing dissertations or thesis at Faculty of Law,
Chulalongkorn University, for instance:

lanas Saunng, AI185UI NYVIEANYUENE Y, famiadsit 10 (NFanne:;
UAUTTUNIT, 2553), 11.

Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum
Gestio and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560
(2017) (Thai language), 81.
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3) For more information, please visit:
1. (Thai)

https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFd
Vr91cldSE3PTNh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCu

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.ntml

4. Authors should ensure that all errors relating to spelling, Thai and English
grammar, and inconsistency of using transliteration of English words be corrected
throughout the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under
the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn University Law Journal only accepts manuscripts which are
submitted through online channel, in accordance with the requirement
prescribed by the Thai Citation Index (TCl). Authors can submit their manuscript
through the website of the journal using the Thai Journals Online (ThaiJO)

system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions
2. Online submission process

1) Visit the journal website at (readable in both Thai and English, but clicking
change-language button at the top right of the website)

2) Registration as members of the ThaiJO System is required before submission.

3) Study the “Author’s Guidelines” carefully and perform preliminary formatting
as prescribed by the journal.

4) Submit the manuscript
5) For more information, please visit:

https://drive.google.com/file/d/1y217JvKwnwdevJdP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn University Law Journal will utilize the following

procedure in receiving and reviewing the submitted manuscripts:

1. After the authors have submitted the manuscripts through the online channel,
the authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform
the authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be
considered for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.
1) Each academic and research articles shall be peer reviewed using the

double-blinded process by at least three qualified individuals, whom the
Editorial Board carefully select owing to their expertise corresponded with
the substance presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will
provide expert opinions on the quality of the manuscripts, such as academic
errors, use of language, content comprehensiveness, academic quality, clarity,
importance to the relevant academic field, and classify the decision into one
of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the
following decisions.

1) If the manuscripts are “accepted for publication without any revision”, they
will be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised
manuscripts shall be sent to the Editor-in-Chief to consider or returned to
the reviewers for further review”, they will only be eligible to proceed to the
following stage after the authors have revised them, and the Editor-in-Chief
or the reviewers (as the case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be
considered for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board
will perform a final check of the manuscripts before proceeding to printing.
The Editorial Board reserves the right to check, revise, request for additional
information, and perform formatting in accordance with the prescribed style.
The Editorial Board may request the author to perform additional revision
if necessary.
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7. The Editorial Board will publish the manuscripts that have been evaluated as
“accepted for publication without any revision” or that, in the case of having
been evaluated as “revision is mandatory, and the revised manuscripts shall
be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, have been revised satisfactorily, and have been formatted in
accordance with the prescribed style. The Editorial Board reserves the right to

determine the order of publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree,

accept, and warrant that:

1. The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when
the Editorial Board has received this manuscript.

2. The manuscript is written exclusively by the author or along with the
co-author(s) as submitted.
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