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Aim and Scope

“Chulalongkorn University Law Journal” is an academic journal of Faculty of Law, Chulalongkorn
University which publishes scholarly works within the scope of or relating to law. The aim
is to disseminate academic articles and research articles that fall within the scope of the
journal whose contents are, in the view of the editorial board, interesting, timely, creative,
as well as containing recommendations which are useful for legal academia and the
general public.

Publication Frequency

Chulalongkorn University Law Journal is published every three months as follows:
- Issue 1 January-March
- Issue 2 April-June
- Issue 3 July-September

- Issue 4 October-December

Categories of Accepted Manuscripts

Chulalongkorn University Law Journal welcomes submissions of manuscripts, which fall
within the following categories:

« Academic articles must illustrate new information in the scope of or relating
to law and provide analysis or critique of such information from theoretical,
policy-oriented or practical perspectives, as well as providing recommendations
that are useful for legal academia and the general public. Academic articles
should contain introduction and contents, which are divided into main issues,
subordinate issues and conclusion.

« Research articles must be based on legal research and illustrate one or
more of the findings from such research in a systematic manner. Research
articles should contain introduction, illustration of the importance of the
issue, research objective, hypothesis (if applicable), research scope, expected
contributions, related research or literatures, research methodology (such
as population, sample, data collection, data analysis), research findings,
conclusion and recommendations.

Any opinions presented in Chulalongkorn University Law Journal solely belongs to and is under
the responsibility of the respective authors, with which Faculty of Law, Chulalongkorn University,
Editor-in-Chief and the Editorial Board do not have to agree.

Language

Chulalongkorn University Law Journal welcomes submissions of manuscripts in Thai and/
or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded
process by at least three qualified individuals, whom the Editorial Board carefully select

owing to their expertise corresponded with the substance presented in the articles.

Methods of Publication

Chulalongkorn University Law Journal is published in online version.

Source of Support

Chulalongkorn University Law Journal is supported by Faculty of Law, Chulalongkorn

University.
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Abstract

The market realities of digital economy that is data-driven and prone to platform
monopoly and the external influence of competition enforcement in the European Union
are the first two factors that create the pressure on the Federal Trade Commission (FTC)
to adopt the integrationist view regarding the interface between data protection and
antitrust and adopt the exploitative abuse of dominance theory of harm associated with
data privacy practices in its antitrust enforcement policy leading to the latest wave of
monopolization claims against big tech companies in the United States since 2020

including FTC v. Facebook, Inc.

Keywords: Exploitative Abuse of Dominance Theory of Harm Associated with Data
Privacy Practices, Abuse of Dominance, Platform Monopoly, Digital Platforms, Data

Protection
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tufindeyaliuvudumesin (Observed Data) FsenarfiunsdnfivdeyauuuiBesu (passive)
‘17i;:JU%Imma%mwﬁamﬂﬁmwLaafjflﬁﬂmﬁu%’azgaagiﬁlﬁ 1% location tracking 3®
browsing activities (3) %’agaﬁ'gﬂagmu (Derived/Inferred Data) ¥191ANTEUIUNTIATIER
Uaya (Data Analytics) Wu Jeyawassn v3e (4) ﬁi’famaﬁﬁﬂivﬂaUﬁiﬁalé’uwa]wnUﬂﬂaﬁam
(Acquired Data) L TagoderuduiusBendse wy Imammmaaumﬂﬁ%am ‘ma
HiuweninAdeya (Data Broker) 30 Tnsordemnudiusilalsdmndges wu oyail

Aesglalienvuntuasly’

! Sﬁa;garﬁu‘%‘llm (Consumer Data) ﬁgu Organisation for Economic Co-operation and Development %38 OECD
e mnefe Jeyaieafuduslaaigniiu iluderowandeu vievlulilunienisé (“data conceming
consumers, where such data have been collected, traded, or used as part of a commercial relationship”)
g Organisation for Economic Co-operation and Development [OECD] Secretariat, “Consumer Data Rights and
Competition — Background Note,” p.7, OECD Doc. DAF/COMP(2020)1 (June 12, 2020) [online] Available from :
https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025] [gﬂﬁiavl,ﬂﬁﬁaﬂiﬂ Consumer Data Rights
and Competition Background Note].

* Jacques Cremer et al,, “Competition Policy for the Digital Era,” (2019) [online] Available from :
https://op.europa.eu/en/publication-detail/-/publication/21dc175c-7b76-11e9-9f05-01aa75ed71al/language-en
[14 August 2025]; @Lﬁmam Viktoria H.S.E. Robertson, “Excessive Data Collection: Privacy Considerations and Abuse
of Dominance in the Era of Big Data”, in Common Market Law Review 57 (2020), p.161; Katharine Kemp,
“Concealed Data Practices and Competition Law: Why Privacy Matters”, in European Competition Journal
16, 2-3 (2020), p.1; OECD, “Exploring the Economics of Personal Data: A Survey of Methodologies for Measuring
Monetary Value,” DSTI/ICCP/IE/REG(2011)2/FINAL (April 2, 2013) (OECD Digital Economy Papers No. 220) [online]
Available from : https://doi.org/10.1787/5k486gtxldmg-en [14 August 2025].

> foyafuslnausziandu saufls deya Social Data Wu Feyanisinde (contacts) vudndfliadete
dnweavlavsing q deyagiuiieg (Locational Data) Wy flegmugiidwun fesa GPS flegledl (P Address) uazdioya
Geo-location M nnsdnviiadewd YoyalieUsens (Demographic Data) Wi 81g tne 30lA AW ANARLAUNS
nsiles feyafidniiulaeninig wu doyasuaunmuaznisiuvesniniy uasieyatiid (Biometric Data) Wu a1efiun
ihile deyanisandniiun Foyanisansudes giitaiiu OECD Secretariat, “Consumer Data Rights and Competition
Background Note,” p.7-8 [online] Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf
[14 August 2025].

* Alessandro Acquisti et al., “The Economics of Privacy”, in Journal of Economic Literature 54, 2 (2016),
p.442.

® OECD, “Enhancing Access to and Sharing of Data: Reconciling Risks and Benefits for Data Re-use across
Societies,” (Nov. 26, 2019) [online] Available from : https://doi.org/10.1787/276aaca8-en [14 August 2025]; OECD
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1 Y
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3nan7 (3) GuamaLmelmmmmLﬁnamimﬂumﬁuawaua (Unlinked Pseudonymised Data)
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Secretariat, “Consumer Data Rights and Competition Background Note,” p.9 [online] Available from : https://one.
oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

® OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.9-10 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

" Recommendation of the Council concerning Guidelines governing the Protection of Privacy and
Transborder Flows of Personal Data, OECD Doc. C(80)58/FINAL (amended by OECD Doc. C(2013)79) (July 11, 2013),
annex reprinted in OECD, The OECD Privacy Framework, 13 (2013).

® ISO/IEC, Privacy enhancing data de-identification terminology and classification of techniques,
ISO/IEC 20889:2018(E) (Nov. 2018).

° The President’s Council of Advisors on Science and Technology [PCAST], Executive Office of the
President, Report to the President, Big Data and Privacy: A Technological Perspective (n.p., 2014), p.39.
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1.1.2 gudayaduilaavualug) (Big Consumer Data)

wanaudnhameluladlutiagtuhlidume fidnfinudigedun
wardoyanisliduduazuinisnasnauianssusiie 4 gnioudeduriiudumesidnle
(Faus13untuin Internet of Things) wasvaziiisfufvilialddislunsfiususy usnw
Uszanana wagiinseideyaiisnaignasegiann ylviusunm (Volume) vastoyaruslaauy
Sumesiiniutuogmmana® vty mufminaneluladdnan slinisada
s Uszanawa uariiasizvideyaiinnuidage (Velocity) wiseusinssviansevinldlaeiuiinuy
Real-time %38 “now-casting” s?iqmasuaqmiﬁﬂmﬁuswsmLLazﬂizmamasﬁ’agammsmizﬁw
IWluvsmamnlasanuifigsdahlidoyaiuilaafignifiusiusunazUssunanaiinaiu
arnuaney (Variety) 1nTul! wafinnumn de %auaﬁu’%lmwmﬂumaﬂsvmwmﬂwafmwma
uwdsiingninsnymdndeiudugudeyavunlvg) (Pool) SeUsznougsfivenatoyausias
widsnsidefudmiulilunsinneideya” dedsteyaduilnainnuvannvansinniy
wirle Avgvilinnsadsnnuameiiitiuduslnadusieyana (Personalization) lunisuniaus
Auduaruimaffianuududinndeiunintiu® dddunendutufidiedugadt (Value) Tiiy

' OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.10 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; OECD Secretariat, “Big Data:
Bringing Competition Policy to the Digital Era,” 6, DAF/COMP(2016)14 (Oct. 27, 2016) [online] Available from :
https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025] [?fam'alﬂi’%aﬂﬁw Bringing Competition
Policy to the Digital Era Background Note], OECD, “Data-Driven Innovation: Big Data for Growth and Well-Being,”
(2015) [online] Available from : https://www.oecd.org/en/publications/data-driven-innovation 9789264229358-en.
html [14 August 2025] [%Wi@lﬂﬁﬁ'&mﬁ’] Data-Driven Innovation Report]; @Lﬁmam Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions: A European Strategy for Data, at 2, COM(2020) 66 final (Feb. 19, 2020).

" OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.11 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; OECD Secretariat,
“Bringing Competition Policy to the Digital Era Background Note,” p.6 [online] Available from : https://one.oecd.
org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

" Federal Trade Commission [FTC], “Big Data: A Tool for Inclusion or Exclusion?: Understanding the Issues,”
(2016) [online] Available from : https://www.ftc.gov/system/files/documents/reports/big-data-tool-inclusion-or-
exclusion-understanding-issues/160106big-data-rpt.pdf [14 August 2025] [%wialﬂﬁﬁamdq FTC Big Data Report].

" Bunudnuazfivivues Big Data gnisnilu 3vs wunedis Volume, Velocity uae Variety g Doug Laney,
“3D Data Management: Controlling Data Volume, Velocity and Variety,” (Meta Group, File No. 949, Feb. 6, 2001)
[online] Available from : https://diegonogare.net/wp-content/uploads/2020/08/3D-Data-Management-Controlling-
Data-Volume-Velocity-and-Variety.pdf [14 August 2025]; mwé”&gmﬁmﬂu avs Taedin Value Whunlne Maurice E.
Stucke & Allen P. Grunes, Big Data and Competition Policy, (Oxford University Press, 2016), Part 1; QL‘WNL@@J OECD
Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.5 [online] Available from : https://
one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].
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gutoyaduslnaiiudie msadayaaliiugiudoyaduilaadendn lufunilsorwesindu
g (cause) TlAnniaiinturosiuamesdeya Aumndilumaifuuasyszanana
foya wazaumarnnatsvesioya vawiiedfu ludndunisfensuesldindunadns
(consequence) 1esnsiiteyafiviinaniiutiu fnunndlunsfivuasssnanainni ua
fanuvannuaeuntuldiruiu’® yadiignassdudindnvesgudoyavieientut Big Data
Judefinnsandrdglunsuszifiunsudadunisnsmuesussnougsianduindouseteya
Tnslawizegnadslunisfinnsaniinisfigusenevgsindnfegudeyaldduduionisas
anulaisSeulunswiaduisedunsfaduldlideuselnidigaanaviela®

1.1.3 uinnssuiiduinasulagdaya: daiansunudeyadiuynnauas
NUUITUNIINTAN

guteyaiuslaAvunlvig (Big Consumer Data) § feliiinuinnssunduniiou
medaya (Data-driven Innovation)'” na1me Tuszuuilneives Big Data 993M3a319yan
va3faya (Data Value Cycle) Gusiutuiiatoyagniiusiusia siuddnensideudeyangfinssy

[

vosfuslnaduintululanuiinnuiluaimielaneevladliludeyandvianugunsaisudeya

AN 9 U U3 selilsenin Datafication'®

' OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.11 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

' OECD Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.6 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

' OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.11 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

" OECD Ty uinnssuiituindeusedeya (Data-driven Innovation) 3wmnefa “msliustlenianndoya
wazmTiesziileUsuUssvieainendndae n5ds msdnisesdns uazmaauuulval” (“the use of data and
analytics to improve or foster new products, processes, organisational methods and market”) g OECD,
“Data-Driven Innovation Report,” p.70 [online] Available from : https://www.oecd.org/en/publications/data-
driven-innovation 9789264229358-en.html [14 August 2025]

'® OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.14 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

' J. Bertolucci, “IBM, Universities Team Up to Build Data Scientists,” INFORMATIONWEEK (Jan. 15, 2013)
[online] Available from : https://web.archive.org/web/20130122000212/http://www.informationweek.com/
big-data/news/big-data-analytics/ibm-universities-team-up-to-build-data/240146290 [14 August 2025]; @L‘ﬁmam
Viktor Mayer-Schonberger & Kenneth Cukier, Big Data: A Revolution That Will Transform How We Live, Work
and Think, (London: John Murray, 2013), Chapter 5.

** OECD, “Data-Driven Innovation Report,” p.133 [online] Available from : https://www.oecd.org/en/
publications/data-driven-innovation 9789264229358-en.html [14 August 2025]
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! Vangie Beal, “Cookies,” WEBOPEDIA (Sep. 4, 2008, updated on Apr. 16, 2024) [online] Available from :
https://www.webopedia.com/DidYouKnow/Internet/all_about cookies.asp [14 August 2025]; The Interactive
Advertising Bureau [IAB], “Cookies on Mobile 101: Understanding the Limitations of Cookie-based Tracking for
Mobile Advertising,” (Nov. 2013) [online] Available from : https://www.iab.com/wp-content/uploads/2015/07/
CookiesOnMobile101Final.pdf [14 August 2025]; FTC, “Cross-Device Tracking: AN FTC Staff Report,” (Jan. 2017)
[online] Available from : https://www.ftc.gov/system/files/documents/reports/cross-device-tracking-
federal-trade-commission-staff-report-january-2017/ftc_cross-device tracking report_1-23-17.pdf [14 August 2025];
Sophie C. Boerman et al., “Online Behavioral Advertising: A Literature Review and Research Agenda”, in Journal
of Advertising 46, 3 (2017), p.363; OECD, “Online Advertising: Trends, Benefits and Risks for Consumers,”
OECD Digital Economy Papers No. 272 (2019) [online] Available from : https://doi.org/10.1787/1f42c85d-en
[14 August 2025].

 OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.16 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

# OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.17-18 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

* Acquisti et al., “The Economics of Privacy”, in Journal of Economic Literature, p.444.
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* OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.18 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

% OECD Tilowin mslesesideya (Data Analytics) vanefis gpueiesdieniemaiiailiifiefisonansaume
(information) aaﬂmma%@aﬂa (data) (“a set of techniques and tools that are used to extract information from data”)
§ OECD, “Data-Driven Innovation Report,” p.143 [online] Available from : https://www.oecd.org/en/publications/
data-driven-innovation 9789264229358-en.html [14 August 2025]

7 lbid., p.71-72.

* Ibid., p.145-150.

» OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.14-15 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; OECD, “Data-Driven
Innovation Report,” p.71-72 [online] Available from : https://www.oecd.org/en/publications/data-driven-
innovation 9789264229358-en.html [14 August 2025].
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321I19N15AUATEIUDYAHIUYAAALAZNITUYITUNINITA

Y

C% C%

1.2.1 nannfINakashINaLnannasy

msfifsznaugsivannsathdoyalulildvarnuasussmstiiulfiduieanu
d1ffeyues Big Consumer Data Mlugmugidudafomsndnuardunsngiadanaldivievly
msutsiulunana faifu fussneugiadudduiudedeyaduslnaiflefiasiaiuaisnnuannn
Tumsudstulunaadudmieuinisvesmu maudsiudelilfindsdoyaduslnaidnoliin
2995738091 Feedback Loop nanfie fuszneugshaiiuanuannsalunsiiusunudeya
fuslan odiAnnsieseitoyauazfuusdanedfiuilld antuideyafiussananald
lannaunwauduaruIns Weiivhefianas ldfsgeiuilarnduseransnsafiasfivsius
foyafuilaaldundetunailudnduaes® SsteliAnnmauuulmidlitoyaduilnaluns
Fuindeugsia Uszneume aaafiiimaiuniusadeyannduslaalaenss leun msiudeya
Tugnugdumiswesmavinganssuiviuilae wiedudumisvesmsliudnsuaguilansudy
seléndnuesgsia videtiassgUuvunauty wasnaindianarsdedusenavgsiatenneie

wanwdsudeyaduslaaiu laun gsfansiiusiumudeyaquilnaanuiassng q gsnanud

** OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.19 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

’! Competition and Markets Authority [CMA], “The Commercial Use of Consumer Data: Report on the
CMA’s Call for Information,” (2015) [online] Available from : https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/435817/The_commercial_use of consumer_data.pdf
[14 August 2025] [%aﬁalﬂﬁﬁ‘m’h CMA Consumer Data Report].

* Michal Gal & Daniel L. Rubinfeld, “Data Standardization”, in New York University Law Review 94 (2019),
p.737; John Pecman et al., “Essential Facilities Fallacy: Big Tech, Winter-Take-All Markets, and Anticompetitive
Effects”, in CPI Antitrust Chronicle (Feb. 2020), p.21; Australian Competition and Consumer Commission [ACCC],
“Digital Platforms Inquiry: Final Report,” p.10 (2019) [online] Available from : https://www.accc.gov.au/system/
files/Digital%20platforms%20inquiry%20-%20final%20report.pdf [14 August 2025].
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AushwdeyanazUszaianadeyanll wasgsiafeadunisiinsziteya” uazlunaind
TupdeulnedoyadsenasenindunanidviamariifadiauuulninSenindawnannesy
(Digital Platform)@euuslimuansuszinvudn Ao Attention Platform wag Matching Platform™

Attention Platform tJuunasvlesuiiliuinisunduslanlaglideaildineuas
a1dgsglaanmslviuinmsiunlavandeeiamuinainiuiuasanguslan “adn” glavan
Aana Aty uwnuiguslarvgdesdermaunnunisiduinsunannesy Euslanazdouds
\enauwnunsiiuIn1g Ae nstinuaula (Attention) manetia n1sglaivanneuiazaing
Tdusnsvsegilomliusnisuuld uenaintu diduslnadesdne fe Jeya lidmimse g
nsnsendeyadiuiuuuunesuosulal vienwdeu lnensiiiudeyanisduiunion1steves

¢ v a & . o w Y a A & Y]
soulauveefuilam 910U Attention Platform azideyaguilaafiiuriusiuiniludiuss
AunMNSIRUSN1sYvesu AUy i sananslavaniiinuanigdiiuguilaa

1 = = v v & 1 4 - ! =2 Y a = £ =
wiagseundu Felunenduiufasdigliunannesuisnanifeguilaavsedliuintunas
anunsnBeniuAIUINIsuAlavanIndadavanlauntunudwunigliavseainglawvan
UULNTWU Fog197nauTeY Attention Platforms lakn Search Engines uagiasavudaau
poulal (Social Networks) v14il Attention Platforms @1ai5en3ndu Audience Providing
Platforms #3® Advertising Platforms laiuniu®

dm3%U Matching Platforms tu fuunanwesuiiliusnisnainnatsdmsu
Ufduiusseninsyanaaesihe Iiud daatugune wedietugning wieudusssriayanavily
wu uwanvle sumgosulay wanosuwaniiimefunnadliuimaunanrle suuuas (fixed
fees) wazAssTuLonNTYNgINTIUAfuLYS (variable fees) denilaganssu uslunguild
uwanmlefuifiadaveuresguadd (elasticity of demand) gandn Aldanensdhldumanmosa
voufflinguiusinasgnuuniulnenduiliBnngumiounu wu fuslnalddosdealdunaniosu
Hudeeulaifletoves wudeaiudidosmanailddondealisiglumsliunaneuvie

* CMA, “CMA Consumer Data Report,” p.76 [online] Available from : https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/attachment data/file/435817/The_commercial_use of consumer_
data.pdf [14 August 2025].

** OECD Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.12 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

* Ibid., p.12-13.

% Qf}}f’JEJEJ'N Federal Ministry for Economic Affairs and Energy [BMWI], “A New Competition Framework for
the Digital Economy: Report by the Commission ‘Competition Law 4.0°,” p.15 (2019) [online] Available from :
https://www.bmwk.de/Redaktion/EN/Publikationen/Wirtschaft/a-new-competition-framework-for
-the-digital-economy.pdf [14 August 2025] [%ﬂ&i@lﬂ‘ﬁﬁ&ﬂi? Competition Law 4.0 Report]; OECD, “Rethinking Antitrust
Tools for Multi-Sided Platforms,” p.58 (2018) [online] Available from : https://www.oecd.org/en/publications/
rethinking-antitrust-tools-for-multi-sided-platforms_a013f740-en.html [14 August 2025].
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| Y

Aulsdma egnslsiony Fsiwmilourulu Matching Platform ynunanvesy fe Joyadiud

Y

v [fargniiuuazthluldiiousuussnauninunannesuuazUsuusdanesfiuiionas “Jug”

(match) gldanedlglafg @’ Matching Platforms 819138n8n981431 Intermediation

Platforms™

wenantl unasesusonutseanldnnussanuesjiuudseminanguild®
1auA® Transaction Platform wag Non-transaction Platforms® wagdvadanadn Tunisufus
JuBesgnflazduunussiamunane fuilddamudosnunanvefunilsonafinudnuvazves
wwannlasunnnimilsusznn Wy Search Engines fadnuazves Advertising (Attention)
Platform Wazve4 Intermediation (Matching) Platform Tunianfgaiu®

1.2.2 aNWLVBINAINAING

wisnenasuwunAdviaunanesulamdumateuseian uaidle Filippo Lancieri uag
Patricia Morita Sakowski ¥IN15ANELAsNUNMIUTIBUTIM 22 20U Fedavinlaeniieaulesiu
NNSHNYIA (antitrust authorities) kagnauAmeyULTEY8Y (expert panels) INUAINTIATE

Y

Usewd 571 18 ndeanw/ane naununkiidenuiwddauseniduainaveiadiinainmdsia

(Digital Markets) warA1i1AdvaLnanesu (Digital Platforms) egias agndlsfinu Advia

a v |

wnanwesulaeluudndundilaimnedsinaniiweuseninangudldau (users) aoangu

" OECD Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.13 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

*® OECD, “Rethinking Antitrust Tools for Multi-Sided Platforms,” p.58 [online] Available from :
https://www.oecd.org/en/publications/rethinking-antitrust-tools-for-multi-sided-platforms_a013f740-en.html
[14 August 2025]

* Lapo Filistrucchi et al., “Market Definition in Two-Sided Markets: Theory and Practice”, in Journal of
Competition Law & Economics 10, 2 (2014), p.293; Giacomo Luchetta, “Is the Google Platform a Two-Sided
Market?”, in Journal of Competition Law & Economics 10, 1 (2014), p.185.

* OECD, “Rethinking Antitrust Tools for Multi-Sided Platforms,” p.57 [online] Available from :
https://www.oecd.org/en/publications/rethinking-antitrust-tools-for-multi-sided-platforms_a013f740-en.html
[14 August 2025].

“ lyyaugdl Attention Platforms sinazlsitAedaafiun1sviigsnssu us Matching Platforms e1atRgdaiu
navhgsnssumenseldila @Lﬁmau OECD Secretariat, “Bringing Competition Policy to the Digital Era Background
Note,” p.31, footnote 22 [online] Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf
[14 August 2025].

“ yonanil unanesuenasuunldonnguimene namie unanvlesuidusinansseninagfuszneugsiaiu
fuilna (Business-to-consumer Platforms 38 B2C) fishudadufuiteWunanmesuveswmuiifldswauann wasiidy
fnansseminegUsznaussiaseiy (Business-to-business Platforms 38 B2B) Alfanuddnyfudniugsnssusenins
fusznevgstafefuviedusznaugsiafugliuinisunanvesuiesiitinuuunanrlofudundn guisdy BMwWI,
“Competition Law 4.0 Report,” p.15-16 [online] Available from : https://www.bmwk.de/Redaktion/EN/Publikationen/
Wirtschaft/a-new-competition-framework-for-the-digital-economy.pdf [14 August 2025].
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seunnItumeiulaglasulsgleviainnisiinveawasedny (network) vaanguglduy
WWARNDIUTINNTASIDoUMIBNIENTN direct network effects way indirect network

effects®

91NM5ANIYB4 Lancieri wag Sakowski nugiermglunsazlszimaiiaan
wiulUluumadsaduderfunnsuvedaseadnisusdulunainiaa nande dadenie
Snwazlameivhldnaiadavaiinuuansnaaauuusaddllldtualssnsieauiingn
Jaderdednuvazianzuaisysensnuddefuiivandiifiuinanidnanisgnusziiu
Msutstumansauansseanluainmaauuusain® Tnsawyegaddnvarsmdisnnuly
panfidinavaunanlosuiifieruamionatn laua® svsnaveua3etie (network effects) il
ANUTNTUEY™ NsUsENdasevun (economies of scale) N13UsEndnsiavauln (economies

of scope) Fudumanrnunumvesdeyalugiugiluladunisudaniillduselevila
VANVA1ENNG AUYUE VS aRuUMIggaving (marginal costs) IANIN LaguaUwRANISLY

* Filippo Lancieri & Patricia Morita Sakowski, “Competition in Digital Markets: A Review of Expert Reports”,
in Stanford Journal of Law, Business & Finance 26 (2021), p.65.

* Lancieri & Sakowski, “Competition in Digital Markets: A Review of Expert Reports”, in Stanford Journal
of Law, Business & Finance, p.73; Stigler Committee on Digital Platforms, “Final Report,” p.34 (2019) [online]
Available from : https://research.chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report
[14 August 2025]; Digital Competition Expert Panel, “Unlocking Digital Competition: Report Of The Digital
Competition Expert Panel,” p.37 (2019) [online] Available from : https://www.gov.uk/government/publications/
unlocking-digital-competition-report-of-the-digital-competition-expert-panel [14 August 2025] [%dﬁalﬂﬁﬁﬂﬂ’h
Furman Report]; BMWI, “Competition Law 4.0 Report,” p.16-17 [online] Available from : https://www.bmwk.de/
Redaktion/EN/Publikationen/Wirtschaft/a-new-competition-framework-for-the-digital-economy.pdf [14 August 2025].

* Lancieri & Sakowski, “Competition in Digital Markets: A Review of Expert Reports”, in Stanford Journal
of Law, Business & Finance, p.74-75.

% Stigler Committee on Digital Platforms, “Final Report,” p.38 [online] Available from : https://research.
chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report [14 August 2025];
Bundeskartellamt [BKartA], “Market Power of Platforms and Networks,” Working Paper No. B6 113/15, 2016, p.3
[online] Available from : https://perma.cc/8TBN-A2WK [14 August 2025] [FusieluilFendn Brarta Working Paperl;
Mexican Comision Federal de Competencia Economica, “Rethinking Competition In The Digital Economy,” 2018,
p.23 [online] Available from : https://perma.cc/ADX4-CFVA [14 August 2025]; BMWI, “Competition Law 4.0 Report,”
p.21 [online] Available from : https://www.bmwk.de/Redaktion/EN/Publikationen/Wirtschaft/a-new-
competition-framework-for-the-digital-economy.pdf [14 August 2025]; Portuguese Autoridade da Concorrencia
[Portuguese Competition Authority], “Ecossistemas Digitais, Big Data E Algoritmos [Digital Ecosystems, Big Data and
Algorithms],” p.9, (2019) [online] Available from : https://perma.cc/N7LF-P3WZ [14 August 2025] [Beioludizenin
Portuguese Competition Auth.’s Report]; Subcommittee on Antitrust, Commercial, and Administrative Law of the
Committee on the Judiciary, 116th Congress (2020), “Report on Investigation of Competition in Digital Markets:
Majority Staff Report and Recommendations,” p.40-41 [online] Available from : https://democrats-judiciary.house.
gov/sites/evo-subsites/democrats-judiciary.house.gov/files/migrated/UploadedFiles/Competition_In_Digital Markets.
pdf [14 August 2025] [@estelUiliZenin House Majority Report].
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Usmsvaunanasuiinsourgulaviavialan (global scope)” agnslsinnu nmsUszndasiovun

(economies of scale) 91alylydadeingrtesnninluvimaininisussuianatoyanseiilag
a & ¢ a = A Y v ¢

yARaNaIn wenani wnanesueraiulnaudaqeiililasuusslesiain network effects

a 1 = a i v 1 . . dy = <

ansaly wsainnisldusendasavuin (diseconomies of scale) U FUIUNANIDINAIY

RULUUTDIUNaANDIH (congestion effects) Hulog™

[ ! Y] aa v & v o ! ¥
anwarwndnnulunanadviamariidudadenilugnimnuinlaeguseney
a = 13 ! a 49 ! = aa o v I U
ganavseunaneiuselngseiiel (Platform Monopoly)” nanfie aanasdviadninisudetu
galugausnieiasdugliusnmsselng widlefifliusnsselngiinvund aaiawmanidnay
\dnmeinsudstuiilunaienunudslsenevgsiasentusrioaunsannvinnainlave
a1u13ne1duguamilenainvesnulunislaundnanauunudiuiu (economic rents)”

*" Stigler Committee on Digital Platforms, “Final Report,” p.34-35 [online] Available from : https://research.
chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report [14 August 2025]; Digital
Competition Expert Panel, “Furman Report,” p.37 [online] Available from : https://www.gov.uk/government/
publications/unlocking-digital-competition-report-of-the-digital-competition-expert-panel [14 August 2025];
Competition Policy Research Center, Japan Fair Trade Commission, “Report Regarding Trade Practices On Digital
Platforms: Business-To-Business Transactions On Online Retail Platform And App Store,” p.39-41 (2019) [online]
Available from : https://perma.cc/9JQE-WZSK [14 August 2025]; BKartA, “BKartA Working Paper,” p.9-10 [online]
Available from : https://perma.cc/8TBN-A2WK [14 August 2025].

* Lancieri & Sakowski, “Competition in Digital Markets: A Review of Fxpert Reports”, in Stanford Journal
of Law, Business & Finance, p.75, footnote 33; Portuguese Competition Authority, “Portuguese Competition
Auth.’s Report,” p.11, 19 [online] Available from : https://perma.cc/N7LF-P3WZ [14 August 2025].

“ Heike Schweitzer et al., “Summary of The Report’s Recommendations, Modernising The Law On Abuse
Of Market Power: Report For The Federal Ministry For Economic Affairs And Energy (Germany),” p.2 (2018) [online]
Available from : https://perma.cc/62HE-AVHC [14 August 2025]; Jacques Cremer et al., “Competition Policy for the
Digital Era,” p.3, 36 [online] Available from : https://op.europa.eu/en/publication-detail/-/publication/
21dc175c-7b76-11e9-9f05-01aa75ed71al/language-en [14 August 2025]; Digital Competition Expert Panel, “Furman
Report,” p.38, 56, 88 [online] Available from : https://www.gov.uk/government/publications/unlocking-digital-
competition-report-of-the-digital-competition-expert-panel [14 August 2025]; BKartA, “BKartA Working Paper,” p.9
[online] Available from : https://perma.cc/8TBN-A2WK [14 August 2025]; Portuguese Competition Authority,
“Portuguese Competition Auth.’s Report,” p.19-22 [online] Available from : https://perma.cc/N7LF-P3WZ [14 August
2025]; Subcommittee on Antitrust, Commercial, and Administrative Law of the Committee on the Judiciary, 116th
Congress (2020), “House Majority Report,” p.37 [online] Available from : https://democrats-judiciary.house.gov/
sites/evo-subsites/democrats-judiciary.house.gov/files/migrated/UploadedFiles/Competition_In_Digital Markets.
pdf [14 August 2025].

% Stigler Committee on Digital Platforms, “Final Report,” p.35 [online] Available from : https://research.
chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report [14 August 2025];
Digital Competition Expert Panel, “Furman Report,” p.8 [online] Available from : https://www.gov.uk/government/
publications/unlocking-digital-competition-report-of-the-digital-competition-expert-panel [14 August 2025]; The
Netherlands Authority for Consumers and Markets [ACM], “Market Study Into Mobile App Stores,” p.67, 103-04
(2019) [online] Available from : https://perma.cc/E8R9-PCA5 [14 August 2025].
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namauuuduAuilFsunsunilaslasguassansdngnann (entry barriers) iasduiiiosnan
network effects ¥89dUAMTOUINNT UaN15UTENEARBIUIALAZ VLA (economies of scale
and scope) Sufunautannisiunanesunelngiasoaseuasosarmunugiudoya
fuilan Bsdenaliiunanriosuselngifananiidnenmlunisiausunedudmieuinsiiang
Lanzs (personalized) uAfulaAldREstu uasnsudsiulunmsadassuuinmivostoyadiiy
1Ty FaagAnvaanisiauivosduduiouinisiiluguiadie® wazlnonavesnses
nsadayarmastoyatu deyafifusznevssianelfiunuruanduilnaidesainnisld
AuduaruinisfasBuaiuaivenuudunsdifuaniuglunaavesfusznougsianetu
wndulun Fadiulédn Beuseneugsadiaudnenmluniniudeyaduilnauntusinla
fagBailvisanienaavesUszneugsionetuiiamuudundanniuluge®

Network effects MAnTulunanATvatY 81AnYuNaN19ATe (direct network
effects) wazn190eu (indirect network effects) WagpIAAINANITIVIN (positive network
effects) uazilivau (negative network effects) nanfe naleuIniinTuilleyarmseUselevy
vaslasetgnIawnannasuiuLInTumuTIvIuYe g Idlullailimilsveunannesy uag
HagauIntuneeuiinduileTuwiugldluiledanaivesunanosudimalinua1vesnisly

s v 9 A o = f A o A £ v 5
wnanneuveslinegludnilwmilsvesunannosufiediuiuundusie

Tunensesiudnu network effects Tuidsauiindulloduiuglduuilanilaves
wnanWesuunauiuluauviliunannesuiiyasvsonnuuifgatosatliindmsuglelul

* network effects N9geNtlANEIAYIU

Wetu Wanense) wazludnilanils (nan1ewow)
sUkuuNsUsTnaugsiauuduwmesin Tnglanizodadunanvosuusziny Attention %39
Advertising Platforms @dlguseleviiann network effects AinTuLLan IR waILnanoINIz®INg

Hevosffaslawan (Advertisers) Faduunaauaivayuianssuuuunannesuuaziliveguilan

*! Stigler Committee on Digital Platforms, “Final Report,” p.35 [online] Available from : https://research.
chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report [14 August 2025]; Jacques Cremer
et al.,, “Competition Policy for the Digital Era,” p.23 [online] Available from : https://op.europa.eu/en/
publication-detail/-/publication/21dc175c-7b76-11e9-9f05-01aa75ed71al/language-en [14 August 2025]; Digital
Competition Expert Panel, “Furman Report,” p.38-39 [online] Available from : https://www.gov.uk/government/
publications/unlocking-digital-competition-report-of-the-digital-competition-expert-panel [14 August 2025];
BKartA, “BKartA Working Paper,” p.12-15 [online] Available from : https://perma.cc/8TBN-A2WK [14 August 2025];
Portuguese Competition Authority, “Portuguese Competition Auth.’s Report,” p.21 [online] Available from : https://
perma.cc/N7LF-P3WZ [14 August 2025].

*? Lancieri & Sakowski, “Competition in Digital Markets: A Review of Expert Reports”, in Stanford Journal
of Law, Business & Finance, p.75-76.

> BMWI, “Competition Law 4.0 Report,” p.16 [online] Available from : https://www.bmwk.de/Redaktion/
EN/Publikationen/Wirtschaft/a-new-competition-framework-for-the-digital-economy.pdf [14 August 2025].

* Ibid.
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fuiugldvtefidrvuunanesudy wudertunsdveaunanosuiiigndmiedlduarsils
(Multi-sided Platforms) finsdldunamiosuvesngugnéngunisdouinniiuldsunis
atuayudumatuangnéludnilvil fall efagrgnénnduiitretuedudviouinis wu
wnannesuiuieeulal viownannesutrsziueaulal Wudu®

fnenmusaunanlesudineliAnsuuuuvielunagsiadeanusaainegiugn
Tivanengulunsrifisauas network effects Tamensauazyadoniiintuainlinnagsia
fandniiu delmAnuulthiiglisuunnuasdeyavesdlifindnazanegluiiovesiiaulunain
Winslsife Tsdenaliddvaunanriosuiiondelinagsiaiduindeulastoyauazinuaunsa
Tumeviilsfigeilfundssnamionanegsdideddy warluvmsfersuiershliiia
foanauromautsduldguiumnuinnssuiitundeulneteyadugninanidlunismusslond
Inefivouann Big Data WleldenuiAviedatuguislunainunase, msassdumulunisiaou
TUldunanwosududigs (high switching costs) mstsiuldFvBifiavamudyan videnisnszsi
Tnedveuluguuuudu®

1.2.3 defivradudayadiuunna: fedaiuilng

v
oA

IIndnvzveInaInfavia wiulddn wenanuszleviuds lunagsamant
uwfeufuanudss denananiansquasesdoyadiuyanauds anudssidnauiiaaine
TornaGesdvslutoyadiuyana JsenafiuFeanisgnlasnssudeya (data theft) nsgayde
foya st | viemsunstoyalasiiimesteyalinsurielioygn vidensinse
Tudnuwaigrenin® Fdsdoyadiuyaragnifumuruuasfvinuivimnasnniusinle Joya
duyeradnanfiloniafargninludameduasnanntuviibu uasBedeyadmnangniiu
Snvnfunaumsnnuile anudssidoyadindnazgnlasnssy gnidlawelnglallddla wie
gl lumaiRanguaneffinndunisluge”

* Stigler Committee on Digital Platforms, “Final Report,” p.38-39 [online] Available from : https://research.
chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report [14 August 2025].

** OECD Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.13 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

T CMA, “CMA Consumer Data Report,” p.116-128 [online] Available from : https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/attachment_data/file/435817/The_commercial _use of consumer
data.pdf [14 August 2025].

** Kemp, “Concealed Data Practices and Competition Law: Why Privacy Matters”, in European
Competition Journal, p.17-18 (“the more personal information is collected and stored, the more broadly it is
disclosed, and the longer it is stored, the more likely it will be hacked, accidentally disclosed or used for an

illegal purpose”).

16



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 3 : nsngAu-Nueneu 2568

v

wenani Yeyagusinaenagniusenaugshaluldlunisdendimsderuslan

Y
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wiazaeies vielitinfuilae vieliifiefintufuslonannaaviodudiuedidaduguds
yosfsEnavgsiasietu® lnsanzeg1bnsfinunsiadudiriouinsuuuiameyana
(personalized pricing) afmuslaeiiUszneugsiantsnamilonanetananadusioseduslna
w0dlé Aausforavrgnuesiniuisiiussavsnnlumansugmansfiniu®

1.2.4 AYABNITHYITUNINIGTAN: A5 IUBUIULIRAIALA8NYDU

vugluiunsuteadumaniad Bueagsiiidundeulasdeyatifeadostuns
Aususadeyaiiuslnadiuiuimmadaeanel fiAnauduimaivemain (market failure)
nanfe nalnsaelivhauegisiimsasdy sufnsifnanwiduilaedideyalsiviniulunig
sndulaienduAmseusnisuseiinanulianinnsnisiudeya (asymmetric information)
M31in network effects msfideyaduslan @slnsanmduasiliudlsinmald (non-rivalry)
g lfiiensineideyaesiuilnasedusoosdlifuan waranmnindunainudedy
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AuATBITaYAdIUYAAA (Exploitative Abuse of Dominance Theories of Harm) iy Tunmg e
i {Usenaussiaenalidnunamienainlneiveulngn1saninnigiunisAuaTeslayadIuyana
voaffuslna® Feluuussmatiohnensshludnvasidunsisuandenarludnuuenis
e nsunientsumessrlenilnedou® las Maurice E. Stucke nanifimnuiiiia fusznou
gsfnelngidansounsestoyaguilandiuaumn vied Stucke Bonin Data-opolist iilaina
gsfaAedesiunslivsslevinndoyaduyanavesiuslan fussgdlafiazansziunisliam
Aunsesteyaduyanaiiniguislusziufety wasiudeyadiuynnaainguilaauinnii
Autslussduiieni’” dau Arel Ezrachi uag Viktoria H.S.E. Robertson fadaduinndn $gaasd
srunadidusifuguszneugsiaiiienamilonandaufudeyaiiuslnnegslsidussu (unfair
data collection) Tuusafieaiuluutsussmaisgannsasuiuafifudusznaugsiafineen
FanUAIT (excessive pricing)™ Tuwasit Nicholas Economides uag loannis Lianos fedodans
1 wimssanmuuuanzyaaa (personalized pricing) nisuftnantsinitlsifusss (unfair
commercial practices) waznseadoulumensiiiladfusssy (unfair trading conditions)
pnanedunsidsunaniionainlnefiveuludnwaznsienu3eu (exploitative abuse of
dominance) agandale Lwimié?ﬁwmuwLa‘wwuﬂﬂa (personalized pricing 38 price
targeting) ﬁ’awgfmaaLﬂul,ﬁmmsifhmﬂiuia§m°L%’L‘1'7v'a€?ﬁﬂﬂﬂﬁaa@ﬂé’aqﬁummﬂizmﬁsﬂaq
fuslnusareflditui® uadlurusietumsufoimansiiliidusssuwaenisiadouly

¥ Kemp, “Concealed Data Practices and Competition Law: Why Privacy Matters”, in European
Competition Journal, p.1; Ariel Ezrachi & Viktoria H.S.E. Robertson, “Competition, Market Power and Third-Party
Tracking”, in World Competition 42, 1 (2019), p.5-20; @Lﬁmﬁu Julie E. Cohen, “What Privacy is For”, in Harvard
Law Review 126 (2013), p.1904; Maurice E. Stucke, “Should We Be Concerned About Data-opolies?”, in Georgetown
Law Technology Review 2 (2018), p.275.

% OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.29 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

8 Stucke, “Should We Be Concerned About Data-opolies?”, in Georgetown Law Technology Review,
p.285-286 (“A data-opolist, to the extent its business model depends on harvesting and exploiting personal data,
has the incentive to reduce its privacy protection below competitive levels and collect personal data above
competitive levels.”).

% Ezrachi & Robertson, “Competition, Market Power and Third-Party Tracking”, in World Competition,
p.5-20.

* Economides & Lianos, “Restrictions on Privacy and Exploitation in the Digital Economy: A Competition
Law Perspective”, in Journal of Competition Law & Economics, p.813, 81984 Case C-238/05, Asnef-Equifax,
Servicios de Informacion sobre Solvencia y Crédiito, SL v Asociacion de Usuarios de Servicios Bancarios (Ausbanc),
ECLI:EU:C:2006:734, 9 70 (emphasis added): “[ilt is the beneficial nature of the effect on all consumers in the
relevant markets that must be taken into consideration, not the effect on each member of that category of

consumers.”
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Y a1’ g [ a a w [ a" a 1% [ 1
el dusssuiudunwifniniwas dudymnenaudlalaengranedulaeguay Wy
nsanuIndunsudsduliilusssu (unfair competition) wisldnguunedeyayvily™

2.1.2 WU IaIUITanaInlaeivauluaN¥AZN1SNANUNIINISAIN
ngdasiunisiunsesdayadiuyana

dusunislderuramilenatalasiivevludnumenisiaiunianisan
(Exclusionary Abuse of Dominance Theories of Harm) ﬁLﬁmﬁﬁaqﬁumiﬁmmaﬁsﬁagadauuﬂﬂa
1y OECD fsdodunadn nisnseyhidnvnedunisiniunisdigaana (foreclosure) e1aLAnvu
WegUsznaugsiandenamilenatanseinistudnuaeniaduldiveuiainfloyagulaa
annsdivila fie MsiuAuUYeIduUIaNIsitaUassalun snaInlaeNTv e (tying)
= a v o« Y a & 3 . 91
WIevduAvIelTUINsWUUTITuLAALND (bundling)

AnsuAfNNeITeInUNISNSEY U N YA UNIINITA L ULSBITBUA

Y
a

(exclusionary conduct) Hu ffvegnau lugsiandanuluansiverandns Wiuaa wazdnnd
mhgnumiugianisidsdiuninmsalulssinasinanidadlvgsisnuanndenunsatalia
Awanfetayanisiindsnuveduslaaieliinnisudetunienismnndy vaugnluiuves

nsAuATasayaduyAraty fustaraunsaioniiagldlineunsdeyavenuls (opt out)”

wituduvanfmnetesiunisnsgriludneaenisie nUssuaIuNISANATes
Jayadiuyana (exploitative conduct) Hu u@gulusiungruien1sulsdun1anisi
o 7 aa o a a v < a o A
IUIUUINUUAAYN Bundeskartellamt U885 UUAUUARNY Facebook LUUARLSN & NULTD9
nsfuasastayaduyaravasuilnrdugulunsaiduaidesiunisynuinlaense”

* Economides & Lianos, “Restrictions on Privacy and Exploitation in the Digital Economy: A Competition
Law Perspective”, in Journal of Competition Law & Economics, p.816.

! OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.29 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

 OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.30 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Autorité de la concurrence,
“Décision n° 14-MC-02 du 9 septembre 2014 relative a une demande de mesures conservatoires présentée par la
société Direct Energie dans les secteurs du gaz et de U'électricité,” [online] Available from : https://www.
autoritedelaconcurrence.fr/sites/default/files/2019-10/14mc02.pdf [14 August 2025]; CMA, “Energy Market
Investigation,” (2016) [online] Available from : https://assets.publishing.service.gov.uk/media/5773de34e5274a-
0da3000113/final-report-energy-market-investigation.pdf [14 August 2025]; Mariateresa Maggiolino & Giulia Ferrari,
“Can Digital Data be Replaced? Data Substitutability is the Key”, in CPI Antitrust Chronicle (Feb. 2020), p.37.

 OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.30 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Economides & Lianos,
“Restrictions on Privacy and Exploitation in the Digital Economy: A Competition Law Perspective”, in Journal of

Competition Law & Economics, p.819-826.
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2.2 N5 RUANNU Facebook TuUsmAeasutinasn1SAaUaUaIUIanAITW
glsu

2.2.1 N1sAUARNU Facebook 1ae Bundeskartellamt TuUssineeasuil
2.2.1.1 n15aniluanved Bundeskartellamt

Facebook (agtfu Ae Meta Platforms) i5uilaliiu3n1s Facebook.com
Tudssimeaeasutinnuiules www.facebook.com %38 www.facebook.de uasnnauaunaiadu
Facebook Uuau§mluausl a.a. 2008 andayauas Bundeskartellamt Tuddanan?
Facebook. com lutssmaeessildldaeu YuazUszunn 23 dau uenanglimlu (private
user) w& Facebook.com iDalsiuimsdmiuliussinnssiia (Ralnemsldandildiluuey
Uy Business Manager) @u130a314Lna (page) LﬁaLmEJLLW%Lﬁ@WLﬁmﬁ’uﬁf\]mismamwia;ﬂ%
dhlusumsnatlal like v subscribe inaufu Tny Facebook fseldannslauimsiiui
Tawanooulatudfliuszinngshanazuseneussiomly Tawaniitiausiiugldvilazgn
Yuwsdlviaenanesivteyanislinuvesliuiarse wu nadnssumsliansesulad anuaula
Laindste MiaiSundn “targeted advertising” wenanni Facebook Slu3nsiriesile (tool)
fi3un71 “Facebook Business Tools” Tungliusnisuazdiaunivled (Developers)
Hadlarwain (Advertisers) LawfUsznaugsiaduannsaldilaituves Facebook wluluiules
waundiaty viedauessulavvemurudumesinefiienit Application Programming
Interface w3a APl fignitsanfaamtilag Facebook iilevhwihilidousetoyasewine Facebook

fudUsznaugsiasedu laud Yandu (plugins) i Uu like v3aUy share Foen19donduiing
Facebook.com Wagu3nN15iATIEvivaLan3aisunin Facebook Analytics FaviUHIUYAAIAS
w38lAn (Code) N3 Facebook Pixel (dwsuiiules) wisyanIosiiowmungoniuas (software

development kits 138 SDK) (dw5uneundindu) iaiudeyavasgldenu®

YoNNY UIN3U8Y Facebook Sesaudaweundindusy Taun Instagram
(Facebook @efiamslud) a.a. 2012) Feflsreldanalavanduiieniu, WhatsApp (Facebook
Fofanslud a.a. 2014 Wuinmslunivglsulneuismandamilosuaud So1 WhatsApp Ltd)
Fausenienazisuldlavandiluluilsiduaniug (status) vesweundindulud a.a. 2019,
Masquerade (Facebook @efian1slull a.a. 2016) dslifinrouazuszuamm uazgunsniniu
dmsumaluladanuduadaatiou (virtual Reality e VR) wiauwaniumsngldde Oculus™

* BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.7-25; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025].

* BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.22-25; BKartA,
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Bundeskartellamt 5331 Tunsliudnisdsnan Facebook a¥adeulunis
amnziloudnldeny Facebook.com 1glHuIn1sfewmnamuteimuanisldusnis (Terms of
service) Barimunl Facebook amnsatfusiusuuazUssananadeyadiuyananuulouienis
Tiouaduyanauazilounsani (Cookies) w84 Facebook léur dayanislisuueniadotie
Facebook (Off-Facebook Data) fifusiusamaintadlfuazgunsninsléaunesdlidu
(device-related) H1u Facebook Business Tool #ifliusnsseduitluinmsogluiulusiuie
woUndinduvesau uazdeyanisliauanueundinduvdendnsusidunielunguuisnues
Facebook ta4 vl InglaifesemuBusenangld Facebook iiethluussaanasiufiudeya
n1sldauniely Facebook.com (Facebook Data) LLaz‘ijﬁau‘jaﬁlﬁlﬂ%%

Bundeskartellamt 38471 wleuranslitoyadiuunnaves Facebook Lun1s
Tisrunamienannietedinuesulaflulsemagesuiives Facebook lngiveu iilaaan
ulsuemslideyaduynrasinandsfuslaaliiimaden viefioninfevluuuy “take-it-or-
leave-it” fidnwnziiudoimuamagsiafifidnvazidunsienuiou (exploitative business
terms) MIUNINTT 19 (1) VBINYUUIEINFIINITHITUNINITAITDEDUT 1138 Gesetz gegen
Wettbewerbsbeschrankungen (GWB) Wadlsiaste General Data Protection Regulation (GDPR)
viengnedunsasdeyadiuyanavesannmelsy Sudsuanssnusonedldnunasdudstunes
Facebook Tusanawmeniu’

Slo¥uil 6 nuAwuS A.A. 2019 Bundeskartellamt Faflddswian3sm Facebook
Inc. (aM3§oL3n1) UTEN Facebook Ireland 911A (ns15ausglosuaus) wazuTem Facebook
Germany GmbH Gaifiuusngnues Facebook lutssimameasuil Inetuuidnmaniiiaduly
wlgvignisuszananadeyanudaimuanisiduing (Terms of service) aaanauuleuiensly
foyaduyaranazulouieani uasli Facebook ginsnasvhauuleunednailuduiidums

“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025].

* BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.41-244; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025].

°" BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.245-257; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025]; OECD Secretariat, “Consumer Data Rights and Competition Backeground Note,” p.30
[online] Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Anne C. Witt,
“Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”, in Antitrust
Bulletin 66, 2 (2021), p.276-307.
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usiuTndeyatadglduasaunsainisldsuresdld (devicerelated) visfoyanlsiarnnsly

v oy
A

UFN19919 9 TuATeve9 Facebook (corporate services) LLaz%@yjaﬂﬂﬂqﬂﬂaﬁam (third-party
mobile apps) {11 Facebook Business Tool kagiun1sti1Uayasing3 (Off-Facebook Data)
inUszananasmiudeyanelu Facebook com (Facebook Data) titel#uims taglallésuaa
fugenangld Taefldddlyl Facebook UftAnmuazivdsuudaslouenslideyadiuyana
vosmumeluszaznan 12 oy lnefoaausununisiidumsmumdasie Bundeskartellamt
meluszeziag 4 1heu”

¥

1031 19 (1) ves GWB tu 1 uundyganmunisidsnamilonainlnefiveu

[y

vogUsznougsia (Wihnewewsevatesesiudy) Jedydiludnuaenig o wasgnueiy
Anuluns 19 (2) 31 nsnsevidnueaslatsndnedunisidsruamienainlaedveu
d! d‘ o a ddyq d’g gj 1 Y v va = % a U 1 Qll
Feonungraneluvaennisailiveatiiatudulilatydftsdnwugnisusenaugsianaud
Facebook gnnanamusegdle drudnuaenisnssyimifettesiunsimuaieulunisliuinig

o a A ) wa & ) i Y] v | &
voUsznaugsnangnUyaililuvastugndydiludnuasning q Tunns 19 (2) 2. nanfe

o d' a d' 1 1 a 493’ o‘d' 1 [ [~3 =1
n1smuuaeulvlunisgsfandeulidifntuluaniunisainnisudstulunatnlululned

a

Usgdnsnm winigusenaugsiaanunsaivuadeuluguiulumssdisnnamienaln ez
AeainsiUTeuisuIUsenaussianisunawmtenainizanunsanvualeuluwuuiiediula
naelulumananiinisutsdy Fedidauninfuin Bundeskartellamt fa4na191131 Facebook
N32YINTINULIATT 19 (2) 2. ¥38li tag Bundeskartellamt leantasnzvinisnszyinues Facebook
mueulrvesdofinadineslinisiuisuisunisnsgyinues Facebook Tuaaiunisalaseiu
¢ al [ 3 1 = a a = o dy [ 1 1 o w
anunsainnsustuiluliegadivssdnsamusoll Fellgmilanansiludiuddglunis

gN530ives Facebook

2.2.1.2 N19Y9AUATEITIATIITENI NGNS I0IA189%89 Bundeskartellamt fia
AraLgasuil

MEVEIRINNTIUAEILEN Facebook BugnssaiA1ifiaduues Bundeskartellamt
AoAtaniininUsednilosdaanasn (Higher Regional Court of Dusseldorf w38
Oberlandesgericht Dusseldorf) InganwsinA3tiadeves Bundeskartellamt Hulsivaudae
nguune nieududumiesveduasesiinsiademaiiieliaiassfuMmaaiiuves
Bundeskartellamt 1Tun158A377 WeTudl 26 Asvnas a.a. 2019 Aa DUSSeLdorfﬁﬁwé"amgam
Tidunsesting1 Taslissiunavesmdsiuiivsivsiuuazssutanadeyanes

% BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.258-271; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07_02 2019
Facebook.html [20 April 2025].
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Bundeskartellamt Junsthasaunimassiidinnursemdsluionai audideds
7l ViKart 1/19 (W lagaeamauandnuesma Disseldorf fe dorvuanisliuinisves
Facebook tiu L‘ﬁlﬂﬁﬂwmzﬂaflL‘\ﬂ‘llE]“LJVL“UVI’]\‘Iﬁﬁﬁﬁ]GH?,Jﬂ’J’ljﬂum"IG}i’l 19 (2) 2. Y83 GWB Farnaiiiuin
Bundeskartellamt lldUsefiuntsudstumuouluvesuntygfinaniideninsnssvies
Facebook TuiSeuifisuiuaaunisaifiinisustulunaiausiosndla wazmaifiuin nsnsevi
¥99 Facebook ﬁgﬂﬂénmﬁ?u lalldnsldgrnaniionaianuanuluunUygfuin 19 (1)
Faduunihlugui

f1a Diusseldorf Taliiuseiuni1sitadevas Bundeskartellamt 31 Facebook
Tgunamilenaialaefiveu insizAmaLiiuil 157 Facebook nusiuTiuuazUsealanadoya
NUINMIDUTRImURAZIINUARaTd et dayadinaui ity lufidnvausdunsieonuieu
Ald Wesandlifidaseivzlnmedoyafieniuiuil Facebook iusiusiutusierliuinig

~ =~ | v = ay v a v |

J188UTIMAAUYIVRY Facebook 738 &9 Bundeskartellamt Hlauansswavidunintoyadiuln
d' a @ a 1 o I~ 5 I v d' v a U
MmAnanNIsuTIUTILLazUszInanalaginuninndnly nadugliesnlvanugugeuiu
Fommuan1sliusnis sudaleuenmisiideyadiuyanawazulouieani Wnadaslaieliuinig
Facebook.com Tagtanizag1edemaliiusiadiunisitadevse Bundeskartellamt #177
msazdasenguinesuasesleyadiuyaraiuadunisasfinngunanisutestunianisaibuviui
Famauiiudn Bundeskartellamt filafigalimiufiansnsgyiwes Facebook fviliiinaany
~ ' @ ' P =
d@ernenan1suietulunanegnes1euwsanukoulyresins 19 (1) 189 GWB AasnauAly
duiusszninsnisnsgyinuaeia (causation) NsiAukazUsTINaRatayadIna AR uNsWTady

$19n15A19e1915%

2.2.1.3 A13idaaeva9AIa Federal Court of Justice Ussinmgasui

Bundeskartellamt gnssalidsoyy nliduasesdiansnivesma Higher
Regional Court 184 Dusseldorf samagensamaaniiusigueslseinaeasudl (Federal Court
of Justice) Lﬁﬂﬁﬁ’]ﬁl’ﬁ%iﬁ'umiLﬁ‘Ui?‘Ui?@JLLaSU’in’JaNa“i’fmdaﬂﬁUNWﬁN@ﬁQﬁUI%ﬁﬂﬂ%ﬂ s?fqmaqq
Uszimeiwosuil ununaidesiunisynuin Iadedn nsalliiiveasdeegneineusedn Facebook
fis1unamilonain Social Network ludssimetoasuil wsldilfoasdoinnsteiulddorsmunnis
T%Usn5ue4 Facebook tutllunsldsunamienannlnefiveu™®

* Oberlandesgericht Dusseldorf [OLG] [Higher Regional Court of Dusseldorf] Aug. 26, 2019, Vi-Kart 1/19
(V), interim proceedings (Ger.).

1% Higher Regional Court of Dusseldorf Aug. 26, 2019, Vi-Kart 1/19 (V), interim proceedings (Ger.);
Competition Policy International [CPI], “Germany: Facebook succeeds in blocking German ban on data collection,”
[online] Available from : https://www.competitionpolicyinternational.com/germany-cartel-office-to-take-facebook-
case-to-high-court/ [14 August 2025].

1! Bundesgerichtshof [BGH] [Federal Court of Justice] Jun. 23, 2020, KVR 69/19, interim proceedings (Ger.);
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1 3 (=1 k4 [y aa o | A 1

agalsiny magaldiiudigdun1sitiadeves Bundeskartellamt duii

nInszhasdinngvunen1sutitunnen1sinves Facebook turaunainnisnszviiazifinsie
- < ! S o 1 [ =i o ¥ a £

GDPR Lilaanmagaaiiuil nsalfaliuidndn nsi Facebook tdayanginssuvasyldunain

wen Facebook.com (Off-Facebook Data) snuszananauazliveyaninadliigliavaendu

W% Facebook.com usalitiuaziiunisaziinge GDPR w3 li'®

wiragueesuiiiaszrieguuunisiiusnisues Facebook 91 Facebook T
UINSUUARAIN 2 Aaameiy aalauwsn fe usnisinseviedinueoulatussinvdiuynna
(private social network) vnuwanlosa dnlunaaiiaesiu Facebook Wusnsiuilavanuy
unase AU 9 Wethseldanelavanlusaniiaesnatduayunslivinsglilu
panausnddlaifinsFenifuaruinsiduiatiu ddugiuedl Facebook Wuglsuinns Private
Social Network snelwafluussimeaeesud Facebook FeflanusuRnseufivasiiardosinens
uistuiidanseglunana Private Social Network 19113 magadaiuin nuddnyedisdseanly
maAsugRavesnsindadeyaves Facebook Wuuszifiuidesiuideds Faanguuuuns
UseNaugsRaues Facebook fana1n magaiiuin msfl Facebook lalimadenunldluGes
ulsnemaiuussuaslsznanateyaduyanaiildanianssmeniedetns Facebook.com
(Off-Facebook Data) tu 3shifissrienansgnusesiuianisindulavesyaaa (personal
autonomy) udfinsznusenisldanslunisimuniieaiudeyadiudivesny (right to
informational self-determination) #il¢iuauduasesiag GDPR feulynnsld Facebook
fenan JeneliAngUassaredlilunsiasudliuinig wieiGeni “lock-n effect” Fadums
yuselonilaedvoudedld suilnavilfmaudstuninisilionafinduldedrsdussansam
dutllesunainaniugifisruianionainves Facebook lasaiagsdsdatoyaan
Bundeskartellamt 31 T4 Facebook Sruaulsitfesiiuszasdazliamedoyadiuyanaioniy
fignimualiluuleuionislifeya demnmsutsfumasnisdnlunain Private Social Network

a

= 1 = a a v Y Na o A 1Y a v ! v ! Na
Julvegaiivsgansnmud Jldgeuliansidensedunisiliamedoyadiuunnals wasgauilans

=

Mgdenasululduinsvesdliusnisseduldluiy fa Federal Court Useimnalgasuil

9 Federal Court of Justice, “Federal Court of Justice provisionally confirms allegation of Facebook abusing
dominant position,” [online] Available from : https://www.bundesgerichtshof.de/SharedDocs/Pressemitteilungen/
DE/2020/2020080.html [14 August 2025]; BKartA, “Translation of Press Release No 080/2020 published by the
Bundesgerichtshof (Federal Court of Justice) on 23/06/2020,” [online] Available from : https://www.bundeskartellamt.
de/SharedDocs/Publikation/EN/Pressemitteilungen/2020/23 06 2020 BGH_Facebook.pdf? blob=publicationFile&v
[20 April 2025] [%ﬂd@iﬂfl%‘&miﬂ Federal Court Facebook Decision Press Release Translation].

1 Federal Court of Justice Jun. 23, 2020, KVR 69/19, interim proceedings (Ger.); BKartA, “Federal Court
Facebook Decision Press Release Translation,” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Publikation/EN/Pressemitteilungen/2020/23 06 2020 BGH Facebook.pdf? blob=publicationFile&v
[20 April 2025]
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= <@ 1 % ) Y a d‘ 1 ?.j a v a"
WU VBNMNAUANITIAUSNISVBY Facebook MUl Bundeskartellamt na1vniu Januwaued
919NAVININITHVITUNIINNSA

dlo¥ufl 23 figuigu A.e. 2020 fa Federal Court UaUsglnALE o LIINNING
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o a

mannwluafnaniAgItuAIUYTEUAIENYN18Y89A1INITEV0e Bundeskartellamt

Jeinduladslsziuliemagfsssuwisannmelsy (The Court of Justice of the European Union
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105 =

984 Facebook #11n58U GDPR aedls'® SaileYufl 20 fuegneu a.A. 2022 Athanasios Rantos
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Tutlgyn1in Bundeskartellamt fi81u1a3fladeanisnsgyinres Facebook 1uu
lUmnu GDPR v3alaitiu fina CJEU way Advocate General fimuiiunasiuin wiieauniiy

1% Ibid.

1 Ibid.

10 @Lﬁmau OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.30 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Witt, “Excessive Data
Collection as a Form of Anticompetitive Conduct: The German Facebook Case”, in Antitrust Bulletin, p.281-295;
Giuseppe Colangelo & Mariateresa Maggiolino, Data Accumulation and the Privacy-Antitrust Interface: Insights
from the Facebook Case for the EU and the U.S., (Stan. L. Sch. & U. of Vienna Sch. of L. TTLF, Working Paper
No. 31/2018); Pranvera Kéllezi, “Data Protection and Competition Law: Non-Compliance as Abuse of Dominant
Position”, in Sui Generis 343 (2019), p.344.

1% Case C-252/21, Meta Platforms Inc., formerly Facebook Inc., Meta Platforms Ireland Ltd., formerly
Facebook Ireland Ltd., Facebook Deutschland GmbH v. Bundeskartellamt, intervener: Verbraucherzentrale
Bundesverband e.V. (Request for a preliminary ruling from the Oberlandesgericht Dusseldorf (Higher Regional Court,
Dusseldorf, Germany)), Opinion of Advocate General Rantos, ECLI:EU:C:2022:704 (Sep. 20, 2022), https://curia.
europa.eu/juris/documents.jsf?num=C-252/2 [GTjﬂﬁaiﬂﬁL%aﬂdﬂ AG Rantos’s Meta Platforms Opinion]; Case C-252/21,
Meta Platforms Inc., Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), [FeseldiiZoni CJEU Meta Platforms Judgment].
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v o

voete 102 voe TFEU tufinadsdulfidunsmluuagliensgniiinlnenseuves Regulation

wa

(GDPR) BeUsemaldlnednefiatygfives EU 1§

AINAULAUTOS Rantos tHomAladuves Bundeskartellamt tiu lailgasiny

Facebook 91nN15n5e¥in7ITAsio GDPR uin1suseliusasitadunsuiRniungnasives GDPR
w84 Facebook 1 Wuiissusuirutaymseswselymilowwuniazdesifdadeney (incidental
. Ay oA LY Yo P a = ) |
question) NauLlosnnTeyrndnin Facebook lierunamilenainlaeiiseunioli dusy

Y
I '

melFsunaes Bundeskartellamt witiu'! dama CJEU Mdadeluvhuondentut lunsdid
vihgnusang e sutsiunsnsibildidluunuileglisunave s nuiiisnna
Ael# GDPR wagnsimhonumungrnensutsiumansidanarideduigusznougsie
liufiRnungunasives GDPR Hu Aduluifisaiionguszasdlunsifiadedamiussneu
gifanefinanlisnanienaialasdveumuaiaiuiing 102 ves TFEU Fadusiung
aeléde 5 a1 Regulation (EC) 71 1/2003 (1vhensoyifin1sngmanenisuredunisnisives

annnglsy) wihilu Flinsujiiniilugugiidumhenuifisiwaniels GDPR ussgdla'

17 Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.23; Case
C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.47-48; Case C-152/19, Deutsche
Telekom v Commission, Judgment, ECLI:EU:C:2021:238 (Mar. 25, 2021), para.41-42.

1% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.22.

' Ibid., endnote 16.

1% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), endnote 17;
Case C-295/12, Telefonica and Telefénica de Esparia v Commission, Judgment, ECLI:EU:C:2014:2062 (Jul. 10, 2014).

"' Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.18.

"7 Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.46, 49.
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2.2.2.2 yuann3idadeanaugUiuun1sUsenaug snavasndviauwanwasun s
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i‘]zumzsaomst/s mawawammuwmawaauZszuwzmef
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1uﬂzyml,tjmf A1a CJEU 3ladedn msussinanateyaniuaidlute 9 (1)
dousmisnniteyausnunanwouiadetedsauosulatudesloairfudeyatadild
unasosuuazthdoyafivsssanauiualy warnsUssnanatugonfesinunudednan
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'"? Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.50-51.

" Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.21-24,
78.1; Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.62.

"® Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.71-73;
Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.78.2.
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"% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.38-39;
@Lﬁmﬁm European Data Protection Board [EDPB], “Guidelines 8/2020 on the targeting of social media users,” p.124
[online] Available from : https://edpb.europa.eu/system/files/2021-04/edpb_guidelines 082020 _on_the
targeting of social_media_users_en.pdf [14 August 2025].
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"7 Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.44, 78.3;
Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.74-80.

¥ Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), endnote 56.

"% Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.81-85.

1% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.71-77,
78.4; Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.143-154.
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! Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.86-139.

1?2 BKartA, “Press Release on 10/10/2024,” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/Pressemitteilungen/2024/10 10 2024 Facebook.html [20 April 2025]; @L‘ﬁmam BKartA,
“Case Summary B6-22/16,” (Oct. 10, 2024) [online] Available from : https://www.bundeskartellamt.de/SharedDocs/
Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2024/B6-22-16.htm(?nn=48888 [20 April 2025].
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' Witt, “Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”,
in Antitrust Bulletin, p.296; Wolfgang Kerber & Karsten K. Zolna, “The German Facebook Case: The Law and
Economics of the Relationship between Competition and Data Protection Law”, in European Journal of Law and
Economics 54 (2022), p.24.

" Witt, “Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”,
in Antitrust Bulletin, p.296.

% BKartA, “English translation of the 10th Amendment to the German Competition Act, Act against
Restraints of Competition (Competition Act — GWB),” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/AktuelleMeldungen/2021/25_05_2021_GWB_EN.html [20 April 2025], Section 19a:

“(1) The Bundeskartellamt may issue a decision declaring that an undertaking which is active to a
significant extent on markets within the meaning of Section 18(3a) is of paramount significance for competition
across markets...

(2) In case of a declaratory decision pursuant to subsection 1, the Bundeskartellamt may prohibit such

undertakings from
4. by processing competitively sensitive data collected by the undertaking, to create or appreciably raise

barriers to market entry or otherwise hinder other companies, or to require terms and conditions that permit such

processing, in particular
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a) to make the use of services conditional on users consenting to the processing of data from other
services of the undertaking or a third party provider without giving users an adequate choice as to the circumstance,
purpose and manner of processing;

b) to process competitively sensitive data received from other companies for purposes other than those
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1% BKartA, “English translation of the 10th Amendment to the German Competition Act, Act against
Restraints of Competition (Competition Act — GWB),” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/AktuelleMeldungen/2021/25 05 2021 GWB_EN.html [20 April 2025], Section 18:
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19a GWB),” Press Release (May 18, 2021), [online] Available from : https://www.bundeskartellamt.de/SharedDocs/
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significance for competition across markets and its data processing terms,” Press Release (May 25, 2021) [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/25_05 2021
Google 19a.html [20 April 2025]; Internationale Kartellkonferenz [IKK] [International Conference on Competition,
“BKartA Case Summary B7 - 61/21,” [online] Available from : https://www.internationale-kartellkonferenz.de/
SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2022/B7-61-21.html [20 April 2025]; KK,
“Bundeskartellamt determines Google’s paramount significance for competition across markets pursuant to the
new Section 19a(1),” [online] Available from : https://www.internationale-kartellkonferenz.de/SharedDocs/
Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2022/B7-61-21.pdf;jsessionid=8 1ABDCACO0D13D40DCA4
AOCE9T7T5EF85.1 cid362? blob=publicationFile&v=6 [20 April 2025].
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' Kerber & Zolna, “The German Facebook Case: The Law and Economics of the Relationship between
Competition and Data Protection Law”, in European Journal of Law and Economics, p.22; Rupprecht Podszun,
“The Consumer as a Market Player: Competition Law, Consumer Choice and Data Protection in the German
Facebook Decision”, in Gewerblicher Rechtsschutz und Urheberrecht (2020), p.1268-1276; Marija Stojanovic,
“Can Competition Law Protect Consumers in Cases of A Dominant Company Breach of Data Protection Rules?”,
in European Competition Journal 16, 2-3 (2020), p.531-569; Witt, “Excessive Data Collection as a Form of
Anticompetitive Conduct: The German Facebook Case”, in Antitrust Bulletin, p.276-307.

2 Witt, “Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”,
in Antitrust Bulletin, p.302.

% Kerber & Zolna, “The German Facebook Case: The Law and Economics of the Relationship between
Competition and Data Protection Law”, in European Journal of Law and Economics, p.22-24; @L‘ﬁmau, Regulation
(EU) 2022/1925 of the European Parliament and of the Council of Sep. 14, 2022 on contestable and fair markets
in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 O.J.
(L 265/1) [Bssioluilidnin Digital Market Act].
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e g European Commission, “The Digital Markets Act: ensuring fair and open digital markets,” [online]
Available from : https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age/
digital-markets-act-ensuring-fair-and-open-digital-markets_en [14 August 2025].

P2 Art 3 (1) of Digital Market Act.

* Art 3 (8) of Digital Market Act.

BT Art 5 (2) of Digital Market Act.
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> Anu Bradford, “The Brussels Effect”, in Northwestern University Law Review 107, 1 (2012).

% Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.11-12; @Lﬁmau Alasdair
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in World Politics 55 (2003), p.457, 459.
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7 Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.12-14; David Bach &
Abraham L. Newman, “The European Regulatory State and Global Public Policy: Micro-Institutions, Macro-Influence”,
in Journal of European Public Policy 14 (2007), p.827, 831; Giandomenico Majone, “The Rise of the Regulatory
State in Europe”, in West European Politics (July 1994), p.77, 83-101; Margot Horspool & Matthew Humphreys,
European Union Law, 6th ed. (Oxford University Press, 2010), p.39-70.

"“* Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.14-16; J. Luis Guasch &
Robert W. Hahn, “The Costs and Benefits of Regulation: Implications for Developing Countries”, in World Bank
Research Observer 14 (1999), p.137, 138.

" Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.16-17.
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"2 Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.17-18.

' Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.19-22; Anu Bradford,
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Abstract

The main purpose of this study is to examine the civil liability of parent company
to victims affected by a subsidiary’s hazardous substance contaminated site. In this regard,
this research adopts a qualitative methodology through an analysis of comprehensive
legal materials, including legal provisions, court judgments, legal textbooks, and

academic papers.

The study found that the Enhancement and Conservation of National
Environmental Quality Act, B.E. 2535 does not currently provide adequate provisions for
imposing civil liability on the parent company in cases where environmental damage
arises from a subsidiary’s contaminated site. In cases where the parent company oversees
or is involved in managing operations related to the pollution source but does not
physically possess or hold the site for its own benefit, it may not be regarded as a
“possessor” under Section 96. As a result, liability may not be imposed under the current
legal framework. In addition, where the parent company’s conduct does not constitute
a tort but involves the misuse of the subsidiary’s separate legal personality—such as
using the corporate structure to avoid responsibilities or commingling assets— In the
absence of a tortious act, the parent company cannot be held accountable
under existing law. Therefore, it is necessary to introduce specific provisions on parent
company liability under the Act in order to ensure that victims of environmental harm

receive fair and adequate redress.

Keywords: Parental Liability, Act of Disregard of Corporate Entity, Pollution

Environmental Case, Mass Tort, Contaminated Site

1. UNUN

msUszneussialieuidesiiazifanansenunsdanndon lnglanensdidugsiaun
Ussaniiinansenulnensssedanndeunardinuagaiiulddn wu geamnssullnsiadl
9RAMNIINTUUA anamnIsumilous anamnssuindnvezviownidduen Judu nszuiunis
wAmvasgsRatidunelfAnmuieu nngpanunssy wazvendssiuaumn winlidng
¥negnagnieands deuneliiAnnisuuiiounesarssuneluiiuil (Contaminated Site) wa
onadusunnedenunamdunedeutazaunndingauiiogindifesds Litnisslnanie
undnszneTesafiviy asiavnrlsenoufimiemevdasznauianisin

NUNUUUoUETOUATI8AINANTNINTULUaurBINatiwlufAuwartnlenay (Soil and

N
. . P IY) ) d’lj o A [~1 2 P [y
Groundwater Contamination) %JUULUu{]mMWLiaiQVIM@QIM LMULL@%Q’]‘U@&II@EJW?] LUBEIDUMNINY

'
a

wnatlulufuud asfinnssemgesn viseduieglufunionisiuaun1AveRiu vseduadauds

50



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 3 : nsngAu-Nueneu 2568

Fudlifuudaransluguomldauilndiian dsoraduleilffuilitiiensgulnauilaa
Tunsdliwuind msdunsiorfianslunguansdunidsemeilonmanosunserogunimeuidoves
uywdld Faduldnvaeiuiivesssmalne wu msduidiouasdunseludldfuanms
Snasuilseziisnotindes Semfaunsavdin msludeuasduvidesmelufuuasiilifu
Tusazsoudinugramnssudmindigu nsudeulaneuiinuazansdunidsamelufunagi
Tél’auiuﬁuﬁimaiauﬁﬂuqmamﬂssumumwﬂ Fmdaszoos Bsmevdagnuszmalidumnaun
wafiy Hudu wansenuaniufivudeuassunme vonanagilinuamussduanion
doudenielnsuandr SudumaliiAndunsoairsanudomeliiussmvudiuiunin
(Mass Tort) niwgAuvasUszrsuniovessy anonmutlymiluyEanadonlfndualivsslon]
IFapududeddszornauadlfndszanalunsdanisdnumema shlvaydonslivssled
Tufiufisnsne?

ofls vaneuinduiufanssuiidarudsanarilineuisngn matesuisngnoonidy
Snusvnmiladnalisassuismbunuardfiyanatunundnnisutauenanuduiiyena
(Principle of Separate Legal Personality) LagilAausURALENAININAINAUAIUNENNITINNG
ANUSURAYDIKDYU (Principle of Limited Liability of Shareholders) nanafie mnuSEnuill
gusnduffioruluuidngn UisnuAufinedisifnisaiisuiaramuliviniu Jeian
Hulul asfinisleufanssuiifinnuidsandiluguismgniifiyusing endndesaus
ﬁ@mmg‘wma (Legal Liability Risk) naanaudesfiunisanazalsvoiusenu wuil mseniu
ﬂf\]ﬂiill‘l/mﬂﬂ:uLﬁEJ\‘iIG]EJUi‘HVIaﬂﬁNLiJU’JﬁmSVN’]EJLLauﬁﬂM@\‘]ml}ﬂ{]ﬂmﬂﬁJ iaileuwnselaeiunig
fuinlurudsmesiuusmeaaunuiinudemetduasAntuiuuis) (Separating Risks)’
Tngiannzegsddlugsiadulyuninenssssumilulssmealne Uismuwifnazasuisngn ie
Uitniuuiulassnmadisdaes deafedulassnisiidnuisnly®

Tngunfuda fidemefildsusunmenniuiivudouresuitngn o1aflediusdngn
fUaldnnnes 96 wimszsiydRduaiuwazinvannmAunndouuinin Tugiugi
vismgnidudweundsiunuafiv Taglidosfigailutosnnuadenionudszamiauide
YBIUTENgnNusiagdln \HesnnundygRrinaniidnuaurvesnnuiuinlaensansn wilily

nnnsalngdemearlasunmsalirdemeanuitngn lewinaidunndeususaiivildn vy

L usdsend wwwdn, “vhlul desliimnuddniudymmsuuideuvesansdunsieluiunaviilanu” [eoulad]

WA https://datacenter.dcce.go.th/knowledge/a-utiazns la-n-a-u/si lu-a-oaln-awdra-gn-vi-grins
Punl-ouvesmise-uanelua-unazutla-a-w/ [1 unsau 2566]

‘ ﬁﬁﬂﬂ%’mmimﬂmau%‘mm #159UNT1Y NIUAIUANLATY, @,'ﬁau,u'mwmi{fﬂmiﬁuﬁﬂuLﬁaumsé'umi’m,
fanindadl 1 (uuny: aviinswdufauousiiudats, 2563), uth 3-5.

* Mark J. Roe, “Corporate Strategic Reaction to Mass Tort”, in Virginia Law Review 72, 1 (1986), p.39-51.

¢ A5 wavndl. sasmanengusneisatumamnguiaveudildinslunisiidaluyiufiniiedied
ﬂuLﬁaumiifum5'1waaﬂszmaaw%’gauﬁmuazﬂixmﬂ‘lwa. ITNUSUT Y IUMITaNn Az INeIAIans @1u1390
nsdnmsdanndon uminedoasaruaiuns, 2558 ; wih 210.

51



Chulalongkorn University Law Journal Vol. 43 Issue 3 : July-September 2025

S Ae (1) Wueiaslaseninaensusmeiues Wnenguyuludiliufanssumenisndnds

relAnuaiin (2) fdemeodudmilaglildatasla (nvoluntary Creditor)® (3) esdems
yaauazdndflisunansenuaun uay (4) anudemeoraianaandn® wud win
Ademeisandesiuusevgnliluna Wululdinasiimsveliusgnudoanunsuiiaveu msnzan
anemveIYARanIBLaNuBINauUI Tl eu duednsfe i

v
a v

MUY IUITERIININTITANYILUININLUALNZ AN TUNITANAUAAITUS URANIILNIUD
a

VSl nsanuS¥mgngndndaiediiufianssuiiiaundeuinninudey uazdldene

£ '

Y

lpsudunseaniuvuleuvesusungn ielisiwsesdiomengrunglunisSeniosiuuiuvnu
MmngauiuusunuesusEnul-useman suasibigdemelasuanudusssalunisdesen

2. MUY NENNTT UIBUUIAANEINUNITAINUAAINTUHAVDIUTENLY

2.1 NNEH NANNTST TOUUIAATUNYNUBUTEN

a

2.1.1 nanmsuusnenanuduiifiuana (Principle of Separate Legal Personality)

9

[ I

wannsutaweneuduiifyaraiusingruddgliiunguneuiem nannisiiuesd

o

vsenduifyaraniinnuduyerasensiiannainyanaiineades lddinetudforu nssunis

< 1

Wil winan” videudiusuisnudazuiivlunguiet fgnuesinluauazifiyanauazuwen
$19MINAINAU (Separate Legal Entity) LLmﬁmmaﬂgwmaﬁlﬁléﬁﬁwﬁaﬁammé’mﬁuﬁ‘mmmm
Huatssemieuieniuuidvluedonuiont “Entity Law” Seusazuinianimynna a3
i fazanusuRnduveinues Wy Avuamsalunsionsemielounsnddu Auanunse
Tunsdvindyeiuyaranisusn Anuaunsatunisilesaiviegnilesnd 1Wudu TR

a

anusaiagansseglanaenly (Perpetual Succession) nanfie Mileguasusunlalagainiu

yAraduetgiiovunoafsuwUasiumunianan® fanselu Manserineng 4 vesuiendndes

[V

wanseoniuEunulAyARa TuAs ns3uN1sUTEN’ nsgustniluyanaauufnngvinenesiu
flianunsananianlaagIyAAASIIUA

® Peter Muchlinski, “Limited Liability and Multinational Enterprises: A Case for Reform?”, in Cambridge
Journal of Economics 34, 5 (2010), p.918.

¢ uden uegalyd, m'mqﬁﬁiiu—ﬁﬁﬁwnnm—ﬂzy,m?iaLnﬂé’am, (nganwe: wWulw, 2556), i 131-134.

" Paul Davies, Introduction to Company Law, (New York: Oxford University Press, 2002), p.9-10.

® Phillip Blumberg, “The Corporate Entity in an Era of Multinational Corporations”, in Delaware Journal
of Corporate Law 15 (1990), p.285-286.

? fqua dmyiad, anudialuifeafungrunsuidnumeusaie, fuindail 3 (isamme: Tassnissisuay
LONENSUSENBUNISARY AMEIRFENS UM INUSUSITUFNERNS, 2564), YN 64-68.

52



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 3 : nsngAu-Nueneu 2568

2.1.2 nann139AnAUTURAYasK RN (Principle of Limited Liability of
Shareholders)

ndnnsdrinenuiuinvesfevudundnnsddituiulungraneuin wdnnisi
Gziwaﬁ'uauwé’ﬂmmﬂaL.LsmmmLﬁuﬁaqﬂmmaw%ﬁmﬁﬁmaauslmﬁﬂLL'ﬁamﬂﬁ'TTu luszoy
Suusn Mé’ﬂmsﬁjaﬂi%lﬁaﬂﬂﬂmﬂ’ﬂawuﬁaiz (Independent/Individual Investors) a1nA4
iummlaauwﬂumummmﬂumam wﬂmawummammmmLaaai'smmﬂﬁvmaﬂ’ﬁawu
LLavuu’LﬁfmeuimaﬁUﬂW'ﬁvmﬂLﬂwuaumawwﬂumwLﬂuﬂ’nNuawu Fuduszoznad
Usgauiusanaviuidslasuainuiiey winmsiRsdu i au TR s say
duusylomidonsszauyuiiiefmuiasugisvesdsena insenwininisilesioslufanis
wianiludaliiingnnssitnanusuiia ﬁ’iﬁaﬁuﬁmiﬂumimmaauwqaﬂiimaw%’wLﬂu
08793111 (Excessive Monitoring of Corporate Behavior) uaizasioauunsumuidiesnanisiu
finueanadoniuduiind s viliuiuon deannievdasausd a.a. 1889 finsuilungvane
vinlulssmmanizounsnilugnsdndanduuisnuasuitvloana New Jersey LHufgusni
oy eliiinsievussninesudsnly dauuumsiimnuszmadngquszyi Welsllding
MumuA RN IN®Ineun (Common Law) uagn)uungu3en (The Company Acts) US¥Wae
Felutodsduheygelilinsderussriadsnild ful vdnnissifaminsuiinvesifovu
Ahludsuldiuusemlunquusdneg

2.1.3 vannsldanfisfisnnuduiiiyana (Corporate Veil Piercing Doctrine)

9

wannshiddsirnuduifyaeadtuiowidgmanuassasaiuluvesmdnanudu
ffuAravaIUITLaznanNsIinAusURne oy nanfe Inevdnuds Anuduifyama
YosusEniUTeuaiioudnuiuenussndudulifyaracanaingtenu inlidteunegndadiu
Lifasduiindne uidnfinisnsyvihdldadsiarnuduifiyaravesusem wismnnisdninniu
Suilntuaznelminauldefsssy masgeaulviinsaziunsadniulfuanatuiy uay
bigdevusessmsuiinluniivesuisname Tnedienuliamisasnerninuduifivanaves
UEmuUiasanusuiiadananila’ liiddevutiuasduunnasssuaviedfiyarainiu Al
@ 1o = = @ aa = & 5 A o w PR (Y] 6 YN Y
nannshidsfrnuduifyanadaduesesdlodAglunguineusdnittedesiulilvigteviu
Tduseleviananuduifiyaravesuionlunsfissneliinanuldidusssudedmil lag
finsanfiansafiufansnuanudusannnizuuuuesdnsgsianunusinglungviang uws
&V MY v A o Y v D Aaa a v v v & = < =
Aldldiduununvsevilimdnanuduliiyaravesusensuundnnisiugiudely Juiie
Jaunuiiolmiinauefsssuatouiundifise (Safety Valve) luanunisalndndaminuu®
lngusazUszimalivouaanIunsailaizinurquiiiuprawnndsiugaslanasely

' Peter Muchlinski, “Limited Liability and Multinational Enterprises: A Case for Reform?”, in Cambridge
Journal of Economics, p.916-918.

" fqua Ay ian, anudnluieatunguaneusnumaudnie, wih 68-70.

" Phillip Blumberg, “The Corporate Entity in an Era of Multinational Corporations”, in Delaware Journal

of Corporate Law, p.290.
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2.2 nud) vann1s viseuulAnlunguuieasiiia
2.2.1 neAuila (Fault Theory)

ngufenuRagnaINaAMau3URY (Theory of Risk) iduTnanaunTadAmsui 19
ﬂgwmaﬁLLmﬁﬂmﬁuﬂiaﬁw%maaﬁﬁamEJ wqwﬁ%’uﬁa5adwmﬁﬂsvﬁwamws‘hﬂumiﬁmﬁa
Tushiesteazifnnafvoefld fnsgidsiesiunauwisanudevefiAnanmsidssiovesmy
Tnedednfefianudemeifniuasnauiadnagsi Aftesmofiaglignssvhiinaldmauln
naunuudn lnglifesddaignseindinaumieussumiaudenioll mszidubesenuasi
arullaluiueusunseislmernsud 19 nguienufaliunseessuethadawuiu wete
anmnuAnafnfumLURsluANIEsEYeINAgRAIMNTINAY denTuiUMTATEUY
msfudiuay U] Rgaavnsalugliu mswddyvemguienuiiaiogi yanaazsesiuin
Tuenudemededesedediniuiiaminby AR uiTdseguugiuauie
(Liability Based on Fault) dlefinsnssvilnsadavieUszunmuinmussdasy Savii vi3e
na1ledn lifianusuiialaeusimainaauiin (No Liability without Fault) suunisatiuayu
VANNIANATELATANYBENTZYI Y s zmITiasaeenavensnseyiluednlagusaain
osAUszneumely enaligisssuaziduglassasonsasiioasiassdasin 4 lusunan

2.2.2 mqwﬁmm%’uﬁﬂﬁhjé’aamsmmﬁﬂ (No Fault Liability Theory)

mwﬁmm%"Uﬁﬂﬁhjéf@amimmﬁmﬂ’@um%ﬂuqﬂﬂﬁ’ﬁ’aqmammsﬂuﬂmaﬁmswﬁ 19
Fuminefia msfignsshilanusuislaglifesionsananuadlavieussanmiauds sudua
Anvaaginsziin WleliifnsevindiossuiiamzanuidssanmsnsgivionsiiiuAanssuveany
AundnaAIaLdss (The Risk Principle) dsunsiisnenanandie “annusufinifinuin (Strict
Liability)” w38 “Arusuiinlaganysal (Absolute Liability)” %30 “AnusuRauudeduilugiu
Guaaﬂgvima”” dufuanuiuindilaifesnsnnuiind idemefiguidoserudiniudsswi
fumaty o duanudemetieinfiemewds mummmmmwgmwmvmﬂmaqmﬁmmm
frudndy iesnananuidsisvvesidemelunsdedaiflneUnddenhauiaanun
aneluvesginsgh deifiasufsriudeyanieluvesguszneuns sudsanuianainly
nsvUILNINARAUAAsTinLadUiudeuInntululagtu® uasusefuRuninideiigdemeas
gaulel

“ qun Anfnd, MasursUszuaanguansuvisuaznidvddndiednuazasde, fuiadd 8 (ngumme:
fiussauns, 2555), wt 7-10.

“ ifunsad lanfiviug, Masunengusnednuazazdia San1senuuends wasandiaasld fiusiadsd 8 (e
Tayayu, 2561), w1 63-64.

" guu Andlnd, AesuteustananguuneunIwazaivdIdaeaneMzazilia, vt 7-10.
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2.2.3 wann1saziingay (Doctrine of Joint Tortfeasance)

MANNSazilnTINI I UARAVIANEAUABITINTURA (ointly Liable) Tuagiiineenape i
(The Same Tort) Insyanamaiignideulesfuiiesuinluarudemedifidomenaiiéns
dewmniinnsimunliyaaanatsaudau fuinagyinligdemeilonialdsudseniifiutu
Tnglanzanyanafilguzyaasegiainii (Deeper Pocket) uaylaildnsdlinsausnsvinazida
wioufu (Several Concurrent Tortfeasors) tiii N33 $uiinlunisnseyiinogadeaiu (The
Same Wrongful Action) a@ansaifatule 2 m1a liuA inganaauduius (Relationship Link
Test) sevineginazidiadfuusn (Primary Tortfeasor) Augnszshazifind diuiians (Secondary
or Additional Tortfeasor) wagiina1nN1siladiusin (Participation Link Test) s81319nseyil
azdiameniuies nanafe feudunisiidiusiuegaditedfny (Significant Participation) A1a3s
wannsnveeanuiuRniieanidialudianaiiiendedld Tunsdd wudmfimnvvesealy
sruungrunepeuNeuaaiuUteanidy 3 38 laun laen1sna (Procurement) Tnaniseysyin
(Authorization) wazlagn1533u63111 (Combination)'

3. AUTURANISUWeasUIT BN lunguanglng

npmngneiAendestuauiuiiamaunisesuTdmuslunudemerniuiivudon
a139uUnTIBveIUTIMaNIvatwaty sulaun Wszswﬂ’agzﬁaﬁqLa'%fuLLaz%’ﬂQOmwﬁaLL’mé’au
WA e 2535 (FaseluaziFendn “WsziwﬁaﬁjﬁﬁqLa%:uLLaz%’ﬂwmmmwﬁqLnﬂé’amwiq
¥iv”) WungrnedunedouifundygRnnuuiamanadunsemnzluines 96 uas
Uszanangrineusuagmavdievudnuidnuazasiiin idesnuduifuunlihniesdy
feviluuisngn uartaiRauwimiluafidinaianandfiog dufe s1uandn musuiinves
Usthwisegmelimannmisdriaanuiuiinvesfiieiunungvaneusem wasmnnse s Uyda
duadSunarinvinunmdsnadouwiends Lifundydfanuuiamauraaneiuiuldled
Pdudesnduanfiansanngruneazide Tneseazdendsed

3.1 AMUFURAYEIUITENWInUNganeFLIngey

AMuFuRanLnisluAudsneanuaiy Usinglunseasdygfduaiuwassne
AN MALASDLWARY 1091 96 Taeillanudn “TunsaliiingssaluanSounsnsyareves
waitw Tumgliaulasusunsioundin 51y vSegunmeuisiy wiedumglimsndauve
{ounsevossdome 1vamsedasaunsesunasrninuaiwiuiiniinassuinyalta
FulnsmaunumFarudeme liimssilvansounsnszarevewaiviuesingnnsnsilag
wlovSoussumduinoveudwemsagnsovnsounasindnuaiivise lufn Guualunsali

Hgauladiuansuuinein..”

' H. Catty, “Joint Tortfeasance and Assistance Liability”, in Legal Studies 19, 4 (1999), p.490-491.
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Ly %

undyafAdanann nanfannusuiiamausisieyanadildumiuideneainnisiilva
viounsnszangvesuatiy feiuiivudeuassurmeduniduundsiidauaivauaumng
Tunsgsdydfduaduuasinvaunmaunndouuiani’’ ;:JLﬁst8ﬁ1é’%’uwaﬂiwumﬂﬁuﬁ
Vudouassunmevesitngn Sudufdemefildsuaudunseanielinsesatyga T
93lasudunsiewndin 319018 guniweule wiensnddudsmenny TneuntaaRinanvas
Juanusuiinlasiagansa (Strict Liability) w3efiSendn anuiuiadilidosnisainufin
(Liability without Fault) Wild1vewmiegaseunsesunasiilatafivdeswosTuRavalimauly
noun lainistlvanieunsnszaisvemaiiviu anAnannisnsgilagadavdoussam
Buidevesinvesiognseunsesuvasiideuaiviieliny uiluteduiivguilidiaved
Wwewieraseunsoumasiiiauafivauisofiganndnsls egnalstionu weesudaydfRdaesy
uaz$nwauamaanadeuwisnds llddommmmnevesiiin “léves” way “gasouases”

wrasniauafiwlinvuieanusiudsusenwilansaly
3.2 AANNFURAYBIUIENUUAIUNY NUBUTEN

dmsunsiansanausuiinvesusenwilugusiovuvesuiengn Useuiangvung
uswazINdIvd 11A30 1096 SndnGesanusuRievesiiieviuin “ghevudassudnluiAugiuiy
Suiinudaasllunsuyamvesjuiinude” ssamumdnnssitaauivin dddfuisfevud
Huyarasssuauazdiyana lnsundfidemeiaSenliismusidadudieuresuismgniuiia
IddfinsliAudnuivisnuidaddliasuyarmvesiuiinufionitu eg1dlsid mndnisnsesh
Aliiddefsmuduifiyaea Allonanidefudesiuiinidunisdiusn sududesniiuain
anumsaiundlungrneusen udlunsnguunendnnisuvsenanuiuifiyanavesutvuay
wann1siinnuiuiavesfevuldiunisiaswediann widusngnisnsgihiivinnis
wuswenaduesdnsgsivseninsusemuiiuusengniunennuduade wiulunalidideme
Lldsunisdensn Tanudulddn aalngerandusnudnnisldddafinmnuduifyanaves
Uszimatildszuungvaneaenueuasinlivguayszneunsdnduiiioliiinnugisssu
Twhusadeiufudminnwadneu q egndlsin liduiwidaiimalneezanzinudiyaea
1w Lﬁaamﬂlﬁﬁwﬁ’mﬂﬁLf“ﬁ'mﬁumé’ﬂmiiajﬁwﬁﬂﬁammLﬁuﬁﬁqﬂﬂﬂuﬂgwmau’%ﬁmaﬂ
Uszinalnelnenss malnedsdndusedindnnguunedu q iflegiduasdnvalsnes o1 ndn
4930 NANAINISIILINUY TenaNNMIUastiinluNIRT 5 WiaUssanang e wnkagnitvd
dielvuarafilisiuanusnisniesusuinluntvosin v femedmarlunisfigad
feanuineluvesglddiunaniuauie 1ileaindszuiangvansunsuazndlvduins 6
funduiivgiunisnssyilagaasn

7 ddndamsninuesfisuazansunsny nsueuguuaiiy, glauumanmsianisiuiivuidiousssunse,
wih 21-22.

© 3 5 Ussrangvaneuisuaswidg navdnli “Tunistiamsuienuid Tumstrseniia yanaynau
dasnszinlnegasn”

7 1es 6 Yszsnanguineuniswazndlyd naanlii “Diduidvgiulinewd yeraynaunseyinisleggesn”

56



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 3 : nsngAu-Nueneu 2568

3.3 AMUTURAYaIUTENUInUNgsngaziiin

Anudeviganuanulaewinilupfazilin Fangrinvaslialiladdniignsgyhazde
& v v oA 9 v v P & o a Y o q vy Yo
awiludeviunselylydieu wWewdduyananiunungrunenseyiasdauaviligoulasu
pnudemeniiemeiifidemessiienlunfazdinliudy Juauiinseselydiduatuuasinw
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sefidemelasnss Uninglusias 420 wisUszananguaneusiaazynded d91amdnlii
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azifinldmundniin “dlanszsihmnaiio I;:hfuéfaq%’uﬁ@” sl nsfleseumae 420 AGETAE
fivthitfigatmueaduszneu sulsiun (1) fimsnseviwesyaranilsioyaradu (2) nsvvilagasta
vsoUssumduae (3) nsgvilneliveusnienguing (4) nemnuidens was (5) danuduius
5¥NINNINSEIINAUNG”

2) prwiuRiauieazidingiuiu nsdifiynnanansausmiuvhazifinusingluinng 432
IIIANINUVIUSEINAN MaNeuNskaz i Manlidn “gruenavalgnunaliadenigun
unnadulnesiuvhazdiaviayaeamanivesdoes wiusuinldmaulmmaunuiionai
Feomeiiu mudedinlilinaeniensdilumusduiilduintudmoniiasdaswiiui
aulmudugolildndemeiudae...” Tavfiosdussnoudsd (1) Sn1snsevdamiy (2) n1s
nsvvasdindenandesiinisiaudlatu (3) Wumsnsgvhilldveudengvane (@) deliAnaina
Femosefdu wag (5) farwduiusserinsyanataaefunauinudsm e fntu?

3) anusuilauiieazifinvesyanadu nsdiinsdesinsuinlunmsvhazidavesiuny
Unngludszananguunsunawazndlvd 11051 427 Uszneunns 425 suludesntiuveman
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* afld dadnzanad, nstsduldnguunefeandaw, Auiasan 2 (ngamwa: TRss3w, 2542), Wi 293-297.
 atfunsel landiug, Aeduienguanedneazazda Iansnuuends wazaindaasid, v 64-119.
2 Spaignnu, Bt 134-140.
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nulasuteuranewazegneluraugun” FennuduiussynieuTEnul-usengnenaiin
pruduiusinsfunule (§dsanmiinineninii 1435/2563 usengnidusunmilaed3eny
VBIUTHNUL)

ofls Uszmnangmuneisiansanauuia 1ns) 84/1 aeudu mmuslidumiives
land fe fidemednsenisiigalliiuihdnasdudiedsessuin inssdudhenaindndena
Fwundndii “glandndne finindu” flemeiwenidudeiansuieatulssiusig q
witsed Wy JnaslansziilagatlavioUssumduaeniali nsnszvivesiuasdumeliie
anudsmennlandvielsl eandemeilandldsuiinnifiede landasldsuandemeiiiods
Jusi

nanlagagUlidn Usgnisusn wazsliydRduatuuasinvann maanndouianie
119151 96 FaduunTnydRanie Lififgnunnaming Rk vedLagATE UATEAL AN LN
vanwld eddgnidnawisafanuversanusuralidiuTennilanisladnaziiesla
Usznnsiiaes Tnendnnisvesnguaneuisn vidnilugiugdievuvesuidngnsiesiuiia
oghadia aglsfin mnfimansgyindliifdsfennuduifyeeadetu Wululdhmalnee
Timdnngmunedu o ffley ielvlinadniiatioutunslniuifyana Ussnsilany nquane
azidalulssinaunsasndudfnadueiedlofilitmuanuiuinld nglidesfiadnnis
g deisaruduifyaes esanmsigdemeilisuamudomenniiuiivudoumssunse
vosuitgnlneiuguduniandn witeundenisensigaivesidemenudu

4. ANTURANILNeYaIUTENLIi lung nunesaUsEne
4.1 Usewmeanigaiusn

nsdiufivudoumsdunmennnisduiufnssuvesuisngn mananewienamdnl
VP93 URnn18la The Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA) Bsflanunsuaiifieliiulainyanaiiisademndusiniiiifes
Suiinludennudemenisdunndeuiiiatusudaldielunsianuazerndae Tned
Amnwwundu 2 wun Tiud wausndmuelisdmuisuinlusugiidudesie “Owner”
TagfinnsanananuduiudvesuisusdiuuTtngn wazuumaiaeslrusvnuisuiinlugiue
HANTiunN151i38 “Operator” mwmimL‘wsmmemwLLaJLsmlilmmuﬂﬂw,mmmLummawwuu
‘vﬁalm

1) nsavuS¥muaifeesUlnlugIuedIves (Owner) unasiilinuaiuwniu 42 US.C. §
9607 (a)(1) SfuuIEmanlneerfenannisldmilsinnuduiiivana lnevihluua osain
Lifnguunsansdnualdnusvesaninesnsalygftleuvesddn “Owner” wse “Operator”

Z Spafganu, Ut 203-212.
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Thduiay analulssinaansgowinidslienafianuvesausuialugausenuals uazdndu
dodlimsnmsfiugulungrneuisnegimdnnsidaauuislunsfiansan® wuil vien
willugnuedtouddudianusuiinlunisnssiwesuivngn sanssiusengniludwesise
audunisluunasiudauafiv’® uwivniingAnisaiunsessiGonfedvitemdnnisldisds
aududifyanaunusuld eustfisvesisnudgenAnduldisuiu® ol vdninasiseduuasy
Tumsingsuiifiyaraendevdnddysiudu 3 Ysens” e (1) Welsifinisuiuenanudy
Iyarasenangieviu® (2) Wonsadlimdnnsirdnesuiinazslinaueyfsssu

* Joslyn Mfe. Co. v. T.L. James & Co., 893 F.2d 80, 83 (5th Cir. 1990) (“Without an express Congressional
directive to the contrary, common-law principles of corporation law, such as limited liability, govern our court’s
analysis...If Congress wanted to extend liability to parent corporations it could have done so, and it remains free
to do so.”)

» U.S. v. Bestfoods, 118 S.Ct. 1876, 1880, 524 U.S. 51, 52 (U.S.Mich., 1998) (“It is a general principle of
corporate law that a parent corporation (so-called because of control through ownership of another corporation’s
stock) is not liable for the acts of its subsidiaries. CERCLA does not purport to reject this bedrock principle, and
the Government has indeed made no claim that a corporate parent is liable as an owner or an operator under §
107(a)(2) simply because its subsidiary owns or operates a polluting facility.”) See also Acushnet River v. New Bed
ford Harbor.

“ C. Witting, Liability of Corporate Groups and Networks, 1% edn. (Cambridge: Cambridge University
Press, 2018), p.254-267.

T Strasser, K. A., “Symposium: Piercing the Veil in Corporate Groups”, in Connecticut Law Review 37, 3
(2005), p.639-641.

 ywiifaunensneandu (Separateness) seninaussmAviiionu Tasmaszfiansandn dmslduisnie
fnquszashiimsanduniold dwunsdiifferuduuismuid amassfinsanihuisgnifmuiuwesiiomenmann
MnuEuiviell vieussngniludivasdediefiussmuiiisnunamunuaunannndudastlumues (No Independent
Existence) lngfitasneianniadosing 9 $991981989970 A Laundry-list 483 Professor Frederick J. Powell Fostaluil

(1) nstiussnuiIudferurtmuaviodniluyluuiongn ognlsfini Fosivrsantadedu q Uszneu iieuans

Titunnsaseuiriiauysal (Complete Domination) wileuismgnuagmssindulavesuisngnineg

2) nsdifinsldnssunmsuazdmiiisiudy

(3) nsglusenwllvinnsiewmdedunmstuuiuiengn

(@) nadiuionusivestoruimunvasuitngnuiefemgdulunsdadeuitngn

(5) nsdiyuaanelouvesusengnliiissmengedneuns

(6) n3diusemwidudoonaldfing Ardremdneu wieandemeliunuingn

(7) nsdiusEmgnlifinsdniugshatuyaranisuenuenmiionnuitnul vieusengnlifinsndduduvemues

Huwsvzldsulaunindduanuienu
(8) nadiiindngrutuiiniridmgniduiiesheniedimmumiwesuitnul vievdngrunansimihiiay
Sulineuniegsnaenninisiuresuidvgniduvesudvnudideies

(9) nadiusEmwiliningduvesuivngnsniuduvemuies

(10) nsdifinssumsvideduimsvesuisngnlillsnsevinnisedradudase Weustlovivesuismgnies uslisu

mdnuitnuiuaenseriinsiieusslevivesuisnu

(11) dlemsshsseguasdsmgnlaidulunuguuuuiingynefvua

# msnsgyindiidurnuiia (Wrongful Conduct) nefiansant Uismusiinslisrunamuguiileliuidmgnnsssi

59



Chulalongkorn University Law Journal Vol. 43 Issue 3 : July-September 2025

ez (3) anuduiussynininsnssiniuna aglsieny masguianaisenvldndninasives
$gunanand (Federal Common Law Test) Safiaugangunin lngfndsdannunsuaivesngmane
Uszleviansisa (The Interests of Public Convenience) A2utdusssu (Faimess) wazmau
@A (Equity) Luddny®

2) nsdliuTEnusifiessuRnluguegdniiung (Operator) luuviasidnuafiva 42
U.S.C. § 9607 (a)(1) ileudsmusifidrusanlunisdans (Active Involvement) uazldsunaniuns
wilomsiuiunuilieiunafivesuitngn Tngedeinasi Participation and Control Test
FemnuiufinueauTvnutitusgfuauduiusseninauidvudsugilsany Tildauduiug
seminuEnuliuuisngnusendle wasdunnusuiinannansevinvesusenuiies lnglises
o1fevanmslimilefannuduiifiyanaunlditedu Wy Wismusiguanisilravdensidnves
FoduneveauTtngn vitnulaunsadndulaferiumsufdinungsudoududsnndes
YBIUTENGN USENUUTIUAUUTENGN MsmIvAunsAniuuvedssulagntnaues
U3l Wusdu uagnsdifumamanifeseglusuresnisnssh Sludissddiunafegnserild
(The Power to Act)’ uanainil mafnuissswaanizowinmdnimantih fanduns
vinefis yaraidsny dans viasuiuransvedssnuiiAsrfunafiviu®

drunismiuguavsengnauunfdeulineliAnanusuiinvesusdnugd dulaun
maudsiad i nssunviedduensvesutngn wiyarawatasdiumdunienu
mefau NsRaUNaNISUJURNUYeILTEVgN N1sAUANLANISRUYIUSEVgos N5oulH
suUTEINMLAETIETI8U8IUIENEN Wagnstuuatiing uleuts waztumeuialudmi
usEngn”

arwiin vieussmgniferuldlunsiifianielsl Taomsliduiingussasdlivousenguine doaa (Fraudulent) wio
oradunsdliimndaiemnuduliyaravesuisnudnazidumsligfsss (inequitable)

* Town of Brookline v. Gorsuch, 667 F.2d 215, 221 (1st Cir. 1981) (“A corporate entity may be
disregarded in the interests of public convenience, fairmess and equity...In applying this rule, federal courts will
look closely at the purpose of the federal statute to determine whether the statute places importance on the
corporate form.”)

°! C. Witting, Liability of Corporate Groups and Networks, p.254-267.

2 US. v. Bestfoods, 118 S.Ct. 1876, 1887, 524 U.S. 51, 66-67 (U.S.Mich., 1998) (“Under CERCLA, an
“operator” is simply someone who directs the workings of, manages, or conducts the affairs of a facility; more
specifically, operator must manage, direct, or conduct operations specifically related to pollution, that is, operations
having to do with the leakage or disposal of hazardous waste, or decisions about compliance with environmental
regulations.”)

> Pat Akey and lan Appel, The Limits of Limited Liability : Evidence from Industrial Pollution : Finance
Working Paper No. 611/2019, 13th Annual Mid-Atlantic Research Conference in Finance (MARC) Paper,

(European Corporate Governance Institute, 2021), p.1-33.
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4.2 Usswmesnge

i fiTnwIRgUANNTURusresUTEusseidevneluafiuafiuwdulunu
noMLEazle LLﬁUssLwﬂé’aﬂqmshjﬁwﬁmzﬁ@ﬁLi“jJumm%’UImJLm'm%’miuﬁaqﬁLm'lﬁuﬁmaﬁ
LI ldnananusuralaeasanse (Strict Liability) funsAuasesnulaendeluiin
uaznindaunyanalinisgnazifin® Tasimunesdusznouanuiuiinlaeinseasn 3 Uszns
#un 1) yeealadsdiduduname (Dangerous Thing) Whulufifuvewu 2) yanatulEiAy
AnluananImUni (Non-natural Use of Land) Suthundsanududunsiounddu uay 3) dsdi
Husussetumaaiu (To Escape) oonlunnanuitlsioglumsmuauue s wuil yanadi
azandeilusunseluifuvesmuiinihlneinssninogisseunsulunmsteaiu uazseiasy s
LilAemsiilvavesdsiiusunneeenluddunadenniouen suazairuidemesoyana
Aguen

Tagtuwnimnwldlaldvdananusuialaarsiasasnsdely uildmnusuinlnensdly
Msnszviwesmwed (Direct Liability) d1wsunisnsevhaviialaedszanmidude wiofidendn
“Uszalumisazfin” (Tort of Negligence) fensviufldlnisiuasunasitiidodfay
wigale nszanadangueeuiuntidsfesl fURKsAusEinsE T (Duty of Care)
Fruauann Suduesdusznauanuiuialnedszamduaelunisnsgrhuesauies® oils
29AUTENaUAIAYY 3 UTeN15uasnusuRnaInnsnsziinazilialneUszanniduasUsznaulume
1) yeeatusenduyarafiduihiteesfoRmeanussinge s 2) yanafitndiidulsufos
auntfivseiEunif (Breach of Duty) deauUszamduas way 3) nsiautidifes
sinsfaesdnaidumaliiAneudemeuiyanadulaense”

Tuyuueernadengy vsenuddasiuialunisnseviasilinvesnuiadluuisaniunisal
MemaiiuTsmuiTimhigsiesufiRfenmuszdaseTs (Duty of Care) JosfulilliAndunse
sefidevneainianssuvesuiemgn ddlilldnisadrsussianaraiuiinazidisvesuiemuailuns
nszvhvasuivngnivawtunnlnl warldlddoduiivgruauivinvesuisnua® fog

* John Rylands and Jehu Horrocks v. Thomas Fletcher [1868] UKHL 1, (1868) LR 3 HL 330

* 4ild sfadnzanad, msteduldnguunedauandon, uih 293-207.

* Ewoud Hondius, Modern Trends in Tort Law, Dutch and Japanese Law Compared, 1 edn.
(The Hague: Kluwer Law International, 1999), p.156-182.

¥ 9%y Anfisuina, wanewatesRwInuIinndl 981/2531(Uszalva)). AiwinerAain we. 2531,
(NN USNISAUERHIUAAINTT 2531), w1 161-162.

*® AAA and Others v Unilever PLC and Another [2018] EWCA Civ 1532, para 36 (“There is no special
doctrine in the law of tort of legal responsibility on the part of a parent company in relation to the activities of
its subsidiary, vis-a-vis persons affected by those activities. Parent and subsidiary are separate legal persons, each
with responsibility for their own separate activities. A parent company will only be found to be subject to a duty
of care in relation to an activity of its subsidiary if ordinary, general principles of the law of tort regarding the

imposition of a duty of care on the part of the parent in favour of a claimant are satisfied in the particular case...”)
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YoIUIENgN ogelsinny msmm:umuamwaﬂluwﬂwmwmemmmmaaﬂgummamm
umsu’mumﬂmmq nelenannisees Donoghue v. Stevenson @esiinsnseyinegsla
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maiamuﬂwiwaﬂ ° q) inuﬂwmuuum wiausznalduleuiaiieatiuaulaensds
waz/videdsuandouiiunniewihsianguuisn® fudunadeuliuidngminluusuly vie
f) inLLmUsumﬂiﬁquamsjmmﬂummﬂaamﬁaLLa:z/w%a?hmﬁamaqmjm%ﬁm way
sfiunsegradtuiioliiulatasinisilule

2) Lﬁaﬁ%’aLﬁm%aé’uﬁwmumm%’uﬁmaw%ﬁwLL@J (Assumption of Responsibility)
14 Hedley Byrne Principle s eusinsTasanundnsnuszs Tvsesemuaudity
Feoraduiugiulidn vismuianuiuinveulunsnuunsgrunsdanedeumiiofanssy
YaeUTENgn u,avmmmmummuulﬂﬂgumimamsamNﬂanm n339geU wazaruld Jeax
Wivsnelazfioinuivnuiunsnuenisdidunuresitngn® WonNL Podulluguenaiin
NANUENAUSHN 9 919 ANduRUSLY QYD eudusildsunalingds (Fiduciary
Relationships) kaganuduiuslugiuzgninauayuigdne®

3) evisnualddrunamuaumiouitngn widumadlunistesduiilduiemgn
nenduns1ea1u Dorset Yacht Principle Tuan 3ol ‘inLLuaa"luamuvmu%muwmmm
witlous¥ngn LLavmiﬁ]vi’]aaﬂuﬂmﬁwqﬂﬂammLasnmEJma'mmwsamwaaumauﬂﬂaau it
UitmusidumaaziaslasUszamiduidelunsmuguvidemfuguadivnzaudsaunisazann
Wil Saedsusifvih fidedesfiRshemnusziase Tefidemennvnnsaliflegiou

(Prima Facie)®”

* Cees Van Dam, “Breakthrough in Parent Company Liability”, in European Company and Financial
Law Review 18, 5 (2021), p.735-736.

“© AAA and Others v Unilever PLC and Another [2018] EWCA Civ 1532

" AAA and Others v Unilever PLC and Another [2018] EWCA Civ 1532 ; where the parent has given
relevant advice to the subsidiary about how it should manage a particular risk.

* Okpabi and others v Royal Dutch Shell Plc and Shell Petroleum Development Company of Nigeria
Ltd [2021] UKSC 3 ; by enforcing group-wide policies and guidelines.

* Lungowe v. Vedanta Resources Plc [2019] UKSC 20

“ Michael and Another v Chief Constable of South Wales Police [2015] UKSC 2, para 100. (“The second
general exception applies where D assumes a positive responsibility to safeguard C under the Hedley Byrne
principle, as explained by Lord Goff in Spring v Guardian Assurance Plc. It is not a new principle. It embraces the
relationships in which a duty to take positive action typically arises: contract, fiduciary relationships, employer and
employee, school and pupil, health professional and patient. The list is not exhaustive...”)

* Dorset Yacht Co Ltd v Home Office [1970] AC 1004, [1970] UKHL 2
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Usznsfiaes ﬂ’l‘ﬂ%gﬂLLUU@ﬂﬁﬂiqiﬁﬂuw’Nﬁﬂﬂ (The Misuse of the Corporate Form)
Feluthagtiugenuifisamsadavauidemihivierusuiinfiileg (Evasion) Inedesiingusvasd
flagintunausslonidmifesléu doodommuiuifyarafiuendonnangieriu®

4.3 avanglsy

annmelsviinguuneniglanseunisviaruvesanielsy (The Council of European
Framework) #uf® Convention on Civil Liability for Damage Resulting from Activities
. = 2’ ) aala - %
Dangerous to the Environment 1wt a.a. 1993 Falusydayarnynaniidwnegieasnsmiy
fulahfdemesgldsunsyaldnnudemesgraiivimeaninssuiidudunsededindou
FeAsaUARUINAIEENEARTIN $19N18 NINEFY TIdAUgEENIATEENA wagiing
TuunanuNsanaLlunisiesiuineg19azBen

oudynatuiitmunyaeaiifesiuindensiiswerin “Operator” iafiiuns
vineie yarafilisrunamunuAanssuidausunsie uazausuiavesiuiunsusngly
2 11991 A 1091 6 Mheanuiuinieuasunse AiEn uariufiieesdsunsdan
(Liability in Respect of Substances, Organisms and Certain Waste Installations or Sites) Wag
1n31 7 eemusuindmiuiluinwesdenns (Liability in Respect of Sites for the
Permanent Deposit of Waste) %ﬂﬂﬁuﬁﬂmﬁaumiﬁumqsag'maiﬁﬁmmaaﬁuﬁﬁmﬂL%EJ
Faenuinausuinldiansnn Tnsaszddiiegin visnuddossuanlugugddnduns
soidloldsunamuauniefanssuiidunnevesunasiniiouafin fenudemetudunanin
wansaifilurazduniedisnaniunuldlisiunanivauianssudangnn Tnsnuiuiany
auﬁmmﬂﬁﬁﬁﬂwmzLﬂumm%’uﬁmﬁhjéfaqmimmﬂm (Strict Liability) ﬁawﬁgf\]ﬁﬁﬂﬁw

a

Joduiluguvenguinglan1uung 8 witeydyn1ainan

<9

* C. Witting, Liability of Corporate Groups and Networks, p.324-327.

*" Prest v Petrodel Resources Ltd and others [2013] UKSC 34, para 35 (“there is a limited principle of
English law which applies when a person is under an existing legal obligation or liability or subject to an existing
legal restriction which he deliberately evades or whose enforcement he deliberately frustrates by interposing a
company under his control. The court may then pierce the corporate veil for the purpose, and only for the
purpose, of depriving the company or its controller of the advantage that they would otherwise have obtained

by the company’s separate legal personality...”)
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Jagtuanznssusnisalsuislasusessiengmune The Corporate Sustainability Due Diligence
Directive (CSDDD) dio¥ufl 23 nuanstus e .. 2022 iieduafulsivdmsislusazuonannimglsy
fngAinssudid danufuinveu wagiinsiiuguaianisesnadaiiu Tnesilfandnavsuywevy
warAnndenlunssuiuny Sudupmewesddesiudeuaudemesiniu Failgym
sunafinidundduiiegsussifumdanadenfinenansenudegnszyld visninig

MTIAFRUANULAULEYIYDI3INIAU (Mandatory Due Diligence Practices) fiavaslgguniu
(Supply Chain) lneiivisnun 6 Tunausal

1) USEnaednlviin1snsivaeuanIuguesgsna (Due Diligence) Wluluuleurauiem
wazdnlniinisnunuuleuennd

2) UsEndesssytanansenusnuuninagnansenunenaintulalusuansuyvesuLay
Auwndeu MaANAINNTANENLYRIUTENRY TINAUTEMgnUasiudIun1egsianiy

3) Us¥neeslduinsniseng o Mungauivedesiy an viseveanansenumvatiy
4) USunaadnliinaradAganssuiunIsinassunineane

5) UTEMABIANMIUANTUTEANTAINYOILLEUIBLAZUINTNITAN 9 9819U0Y 1 AT
Tuyn 9 12 ey

6) UTENABAINSFRAINITUNITATIVARUANTULTDITINIARATITE 0191 N15IAYN
F18MUUTE T REUNS

numineatudlaflinistmusinesgiuresuidn uimdunsiuanihfidennuim
LivftRnumihilumsnsraeuaniuzvesysna Uitmassdosiuiisluanudemennuanszny
Fudvsuyverusardsndeniiiatuly 3 anunisal fe (1) anunseifAntuainnisdniu
NUVBIUTENLBY (2) amumaaﬁﬁLﬁmﬁumﬂmsﬁ']Lﬁmmsuaw%ﬁwqﬂ uag (3) aniunisali
Aeduanmasiiiunuresiudiumsssivluhdegunu® ol ueumavesngransasiia
nhamndldsssuiuisisnluannmelsiuasuenanninglsufifinsiedoulmluanamelsy
oehalsfid nguanetedulfernerimaneguisndrdaiitdunalugivintuy anusufisvesidu
FuAntumeldanunsaiils dedleitulumuidoulinaussneunsavbuas/ v waumiingy
pafit ey

*® Alessio M. Pacces, Civil Liability in the EU Corporate Sustainability Due Diligence Directive
Proposal: A Law & Economics Analysis : Law Working Paper No. 691/2023, Amsterdam Law School Research
Paper No. 2023-14, Amsterdam Center for Law & Economics Working Paper No. 2023-02, (European Corporate
Governance Institute, 2023), p.1-15.
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¥ BGHZ 31, 258 (Munchener-Kind(-Fall, 1960)
Y BGHZ 83, 10 (12) (Vermdgensvermischung-Fall, 1982)
°' Burgerliches Gesetzbuch (BGB) § 242 states that “Der Schuldner ist verpflichtet, die Leistung so zu

bewirken, wie Treu und Glauben mit Rtcksicht auf die Verkehrssitte es erfordern.”
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Abstract

This research aims to examine the regulation of holding companies under the
Trade Competition Act B.E. 2560 (2017) through a comparative analysis with foreign laws
and practices to propose appropriate legislative reforms for Thailand. The research
employs a documentary research methodology, conducting comparative analyses of
statutory provisions, regulatory practices, and judicial decisions concerning holding
company regulation under the competition laws of the United States, the European Union,
and the Republic of Korea.

The findings reveal significant limitations in Thailand’s competition law regarding
holding company regulation, as the definition of “business operator” is restricted to direct
business operators, thus failing to encompass holding companies that, despite controlling
subsidiaries, do not directly engage in business operations. In contrast, foreign jurisdictions
either broadly interpret their laws to include companies exert influence over other
businesses’ operations or maintain specific provisions for holding company regulation.
This research proposes amendments to the definition of “business operator” to include
companies that exercise control or significant influence over other business operators.
Additionally, it recommends improvements to the notification concerning criteria for
determining policy relationships or controlling power and the establishment of clear
guidelines for assessing the control and liability of holding companies. These
recommendations aim to enhance regulatory effectiveness and align with international
standards.

Keywords: Holding Company, Trade Competition, Controlling Power
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* James C. Bonbright and Gardiner C. Means, The Holding Company: Its Public Significance and
Its Regulation, (New York: McGraw-Hill Book Company, 1932), p.4-7.
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5@‘15!:‘14 (Holding Company)” [eaulai] WAl : https://www.set.or.th/th/listing/equities/common-stocks/thai-
company/holding-company. [25 WeAIN8U 2567]

® Paul Smith, “Holding Company,” [online] Available from : https://www.encyclopedia.com/social-
sciences-and-law/economics-business-and-labor/economics-terms-and-concepts/bank-holding-companies.
[25 November 2023]

" Standard QOil Co. of New Jersey v. United States, 221 U.S. 1 (1911).

® James C. Bonbright and Gardiner C. Means, The Holding Company: Its Public Significance and
Its Regulation, p.89.
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2.2 U8/ U8LA8UDINITINAAIUSENLIANY

mMsasausimlzandidefnarayusenis Ussnisusn Aensannnudeddunisddu
5309 Lﬁ@qmﬂu%ﬁwiaaﬁaﬁﬂ5@ﬁu1uu’%1§’waﬂﬁau%@’vﬂum%wmaLLmﬁLwﬂmiﬁﬂLﬁmma@ﬂ
nfu Ussmsiiaes ﬂamimJmaqmmsumcﬂummawuau Imamwumaqmwaﬂmamw
Turdeliianunsadsdudiseniienfunindauvesussnloansls Ussnsia ﬂamsammumﬂ,u
RERCVRISTh| Lumﬁ]’]ﬂUiHVlI@ﬁmmJﬂ’]’mLL“UQLLﬂiWﬂ\‘iﬂ’]iL\‘]uﬁ’]ﬂJ’]iﬂLSU’]mLL‘Via\‘IL\mfjlmua(ﬁﬁ’]
ponilefishing uagUssnsgarie Bomsanniszlunisuivisdans iesndwewderuims
yosuitvleanslusidudesdarudomnylugsiavessngnmaune’

ogndlafionn nsdndauisnleansifideideididy ndmie Druyulunisindeigs
Hondennnzfouiitnlsanuaruisngnuaouwis uenaind dedialisnelumssiiu
n37ige ilesandesillassarensumsdansiueniilunsiasusem sudsdimududoulunis
Fann3 Tnsamnzlunsdfifienuiuiidaudsiuseviedfioruvesussmgnusazume

2.3 JUluUYaIUTElaans

v3tmlsansanasnsuunlfidu 2 suuuuvdn s vnlsansoshauviada (Pure
Holding Companies) uazU3wlganuuunas (Mixed Holding Companies) Tnaustmloans
ognawiaeazdiugsimdnlaensidfievuresuisnduiiommlafivsediaiion Tnglid
dusailunmsiiiiugsiavesuisndusodndla luuueivTdlsafuuunauuenainasionuly
UEnauud Sedinmsihuimsdansmsiiiiugsisvesuisgniteusvluadese

vilsanaisansguuuusaiidefuardaidsiunnsnatu nannfe uidvleansesng
wiasalivafluwinisuntesminusuiin ansussloriniani® wasaruasainlun1suinsinnis
wififoideludosmnududou mamuauitsndn wernsdifuvdaiunuiisndn dauuidvlsans
wuURaNiiTestukinua N angvessele NsUsEauNsAiiuAanTg waznagnstun1siule
fnannviane uaideidelubosmnududeulunisudmsdnns fuyunisdidunuiiags uazaana
Toudomamauselovifioraiatu®

? Unas uianeudu, “Holding Company ddityegnsls viludvesssiadesdinu? 5 mamaé’wﬁiyﬁqiﬁﬁmam%’a
msdane” leaulail] uasdiun - https://www.idolplanner.com/post/holding-company. [25 WaAIn1eu 2567

© |y iwSaduiined, “henwiingsia Teahs Aoumnil” [eoulati] undaiian : https/www.setinvestnow.
com/th/knowledge/article/340-getting-to-know-holding-company. [30 WeAIngy 2567

" Adam Hayes, “Holding Company: What It Is, Advantages and Disadvantages,” [online] Available from :
https://www.investopedia.com/terms/h/holdingcompany.asp. [30 November 2023]

2 Wolters Kluwer, “What Is a Holding Company Structure and Why is it so Popular?,” [online]
Available from : https://www.nass.org/sites/default/files/2023-07/issue-paper-CT-Corp-NASS-summer23.pdf.
[30 November 2023]
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2.4 NIAMNUALAUTENIFARINIUNYNUIBN1TUYITUNINITAN

nsihiuguavisvleateneldngmnenmautstunsnisiiiarudufuidesan
s1untlumsmunuiitngnudeuitrluindeetansliiAnauidssienisinginssusesuvio
Sransutstulunain®® Tnsuumslunisifuguaiiddnsl 2 suuuu Ae msdvualiuism
IﬁafﬁﬂaaL{Ju@ﬂi%ﬂaUﬁﬁﬁﬁ]MWNﬂ{]ﬂu’]EJﬂ’]iLLSUIQEZTUVI’Nﬂ’]Eﬁ’] warnstmuaun g Rdiefiu
guavitnleanaduniname

sUkuuwsn asansteduldnguunevsemaniafiaiuain “guseneugsna” In
mamquﬁw‘%ﬁm‘[aaﬁqmwé’ﬂmiﬁmimflL%wﬁflﬁ (Functional Approach)** Tagfiaannsly
druamuanLasidvsnaiavnwiieusngnuseuinluesetioidufanssumassugioedng
wily'® a'augmmuﬁam nVENENIsWltuNInIsAeatundydaanizdmsunisiiugua
U3tnleans Wy ngrunedesiunsynamvesUssmaduiiunisdadeuisnlean wie
ﬂgmﬂEJﬂWﬁLleiﬂﬁfJJuVl’ldﬂ’]iﬁ’l%@ﬁa’lﬁ’ﬁm%@ﬂ’maﬁﬁ’]f‘qﬁJ@LLﬁﬁIﬁU%ﬁﬂiﬁaéﬂﬁﬂNaL‘ﬁuﬂ’l’i“UEJ’lEJ
SrunmaavesiusznaugsRaelanevils”

3. NIANUALAUTENFAAIMUNYVLIENITUIITUNINITAN VAU TENA
wazUszmelng

3.1 nsfnuguauIEnlaansnung e laiun1sNUINYaEnIgaLNEn
3.1.1 gusznaugsianiglanisitiuauavesnguunetdasiunisunuin

n1sATNveunvedUTEnaugsiaiegnglansdsduldvesnguung
Jasiumswnvinvesansgelsnitdy Aarsanlannundyaivesnguunevdniieites laun
NVENY Sherman Act Famfuguanginssunisanassauiudian1suedy s3u8ansyng
LA¥NIINENEIUENIN kazn e Clayton Act Bailinguseasdfyiomiuguanssiugsia
=% . . = o w a Y o 1
FhNgMIY Federal Trade Commission Act FaruguangAnssunisailaidusssy

" Adam Hayes, “Barriers to Entry: Understanding What Limits Competition,” [online] Available from :
https://www.investopedia.com/terms/b/barrierstoentry.asp. [30 November 2023]

" Bendik T. Eckbo. Concept of Undertakings. Master’s Thesis, King’s College, University of London, 2012
; p8.

" Case T-168/05, Arkema v Commission.

' Article 9 of The Antimonopoly Act (AMA)

“(1) No company may be established that would cause an excessive concentration of economic power
due to shareholding (including equity interest; the same applies hereinafter) in other companies in Japan.

" psiting Wey. Jeyvnnissaugsianieldwsesvdalinisudadunianisdn w.e. 2542, InginusuTayan
W Tae, @a1vivaReans auzdenans, UIMENFEATUY, 2559 ; w1 161-162.
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widundyediundify 2 11951 loua 11991 1 den1siiuguanisnnas
FAUTNANTUYITY UaTNINTT 2 TIPIINTINVIANTENTNEIUENUIA A8l Sherman Act

Y] wa

e UgygRdululuineadeiuinilidiuun “ynna” (Person) us Sherman Act naulailela
AT | ‘yana” Vegrstanu sunseidluiianile Clayton Act Sadungumnetesiu
mapﬂqﬂmmuuamuﬂmgﬂmwﬁﬂuﬂ A.a. 1914 Alsdnslridiouvesdin “yana” flogneld
nsmiuguavesnguunedestunisynuialiluias 1 Nlinnganusudausssnuagainay
frssegmeliveldsuoynnemungynevesanizenini npyangvesiuuaula q ngvane

Y9335la 9 MsengMuEveIUsTINAR1aTALA 9

ﬁwﬁmméﬁﬂdnasﬁ@udﬂﬂgwmaﬂaaﬁuﬂWiﬁdﬂmmﬁuaqaw%’gaLu%mﬁ?uﬁlﬁmmimﬁﬁ
wtiuldnseunquittynnasssunuasifiyanaussineng o lidaedadedululssmanio
seusena uenaint lumeuFoRlaTimsfierumeneaumnevessii “yana” Bnieenng
Seturhuminnneesmaluaisie § 8nde Fansinnusinaiudenadasiuanunsually
mammgwmwamﬂmmiasumam%ameuuuwmmmﬂwﬂgwmamauwmmsmﬂﬂw
e ATeUAqUITIYARASTIUA AL IRy ARSI TITid A destunfseninwats
Wieduaiunsutstuiieiuazidusssy Yostumaynuia uazduasesuilan®

3.1.2 woAnssufasihuvasuIEnlaanmunguunelasiun1synuin

woAnssuNnguuedesiunisynuIavesansgeininunsein wiseenld
4 Uszinm laun

U5EnI3usn MSKNIIRKaENTIENemNTarynn dagniduguanield
unUayelAnmsn 2 ve9 Sherman Act'” laglusfininead Standard Oil Co. of New Jersey v.
United States mafnAfadeinnssiuianisuagnssiiunuvesude Standard Oil dadu
Uinleanaiteruluuisndessunumnnlugranvnssuthifutlandey umsazdiangmne
HostunsynInaT 1 way 2 Wesnmssiuiuresuisneng q Liiuisvlaarufeifinnn
flagfntuduiuarsuguisiunamuaunsiisiluseriimads?

' Jannet L. Gurian., “Pfizer, Inc. v. Government of India: The Ability of Foreign Governments to Sue under
Section 4 of the Clayton Act”, in Syracuse Journal of International Law and Commerce 5, 2 (1978), p.299-316.

15 U.S. Code § 2 - Monopolizing trade a felony; penalty

“Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any
other person or persons, to monopolize any part of the trade or commerce among the several States, or with
foreign nations, ...”

% Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911).
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Uszn137dod N1339AUIANNITHIITY kagnsTuAudnansutsiulung
Uszninsian dagninuguaniglaundeyef@uing 1 ves Sherman Act lngundayaiRaenan?
annsainUsuldunusgnlsansniingAnssuswiudnianisutsiulamune iy

Usgn1siany n139ugIne Fegnifduguaniglduntydfuins 7 ves
Clayton Act” Tngludiwinwiad £ Du Pont De Nemours & Co. A1afn13Hagdednudusem
Du Pont azluusevlaans uinegneldvadures Clayton Act esannguuneganineiae

JoaiuNansenuAonNIskUaty liTNaginann1snsevinvesusenusewnnia®

Usgnnsid msldismsudsdunlaifusssy Jegninduguanielsuntaei
1M51 5 U4 Federal Trade Commission Act™ lngAgn3su18N1INISAILMIANHILETFAN1T0
tafuldngmnefanaiiteifuguangnssunsliisnisudsiuilidusssuiignaszshaslag
Uileanals

? 15 US. Code § 1 - Trusts, etc,, in restraint of trade illegal; penalty

“Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign nations, is declared to be illegal ...”

15 U.S. Code § 18 - Acquisition by one corporation of stock of another

“No person engaged in commerce or in any activity affecting commerce shall acquire, directly or
indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of
the Federal Trade Commission shall acquire the whole or any part of the assets of another person engaged also
in commerce or in any activity affecting commerce, where in any line of commerce or in any activity affecting
commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition,
or to tend to create a monopoly.

No person shall acquire, directly or indirectly, the whole or any part of the stock or other share capital
and no person subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or any part of
the assets of one or more persons engaged in commerce or in any activity affecting commerce, where in any line
of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition,
of such stocks or assets, or of the use of such stock by the voting or granting of proxies or otherwise, may be
substantially to lessen competition, or to tend to create a monopoly.

# United States v. E. I. Du Pont De Nemours & Co., 351 U.S. 377 (1956).

*15 U.S. Code § 45 - Unfair methods of competition unlawful; prevention by Commission

“(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or practices
in or affecting commerce, are hereby declared unlawful.

»

* Federal Trade Commission v. Seven & i Holdings Co., Ltd., No. 23-cv-03600 (D.D.C. filed Dec. 4, 2023).
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3.1.3 antadengaiumsteduldnguinedasiunisynviauinginssusiaiiy
nsudsduvasuTEnlaans

Atadenuandliiulnedanuinnginedesiunisynuisvesansgewsn
uausausuldunnginssuvesuienlaansld wiinusenloansiuaziiulszsiamuisvlaans
91991934 (Pure Holding Companies) dilaiin13Usenaugsiavesmuied Ao MANINYIAR

In re Lithium lon Batteries Antitrust Litigation

aRtLIunsiiesfesuuundulneddelnensuavitolnodeuroruanuunnes
adeulessuselvgnatese tnenaminduassufufuasawaduunineiaisellossy
FadudmuszneuvdnuesiunineiaSunlessudifaguildlugunsaldidnmsetindsing q Usziiu
diafiioestuuitvlsandlunid Ao nsdvesudom GS Yuasa Fudunidlusuasvosnid
SrenmuduuisnlansegnauriaieildldndnvionsuunneiaBoulooouvmadn uimaly
aRdanaldufiastodnstvoaisn GS Yuasa Sudunmsnmdnmsddyhnmauuidvleans
Alailsuszneussiamenuedailddesniuanuiuiamungmnetestunisynun windneu
vdngruiiswefuandliifiuianstidusulunsaunuaaimussiawiesiinnisuded®

Adadell uandliiiuinguunedesiunisynuinvesanigowsniliaay

° -

ddnyfumsnuaus anaInTiuia3s (Actual Market Control) nanifie uiiinuisvleanas
Lifimsdidugsialagnss uivnniidviswadidamansgnusionsutsiufionadiineazfinngvane
1§ FaumAndananidadeulesiunsmagouanuduiusniaasugia (Economic Reality Test)
Geenalfifunasilumsfinnsaniwisulansisnamunuuisvluedoviol TaedldRansan

WeaualasIaseveliiyananm UL evintiu

3.2 N13MAUALAUTENIZaRINIUNY NUIENITUTITUNIINITATIVDIENNIN
glsu

3.2.1 fUsznaugsianiglinisiiuguavasnguuignisudadunianisan

UnUeaAnnng) 101 wag 102 U99auddyI1I19eisUsHITIIUUDIERNIN
glsU (Treaty on the Functioning of the European Union: TFEU) 1iu Uayallilviundeyeld
sanandeiuldiu “gusenaunis” (Undertaking) Ineitauddysyidanaiiladinislvlienuves
o 1 L¥ 5 v a8 Y W a I v o )
A “Husgnauns” l) adlumenguiuudusenaunisiiaganegludaduves TFEU Wu
913Usznaulliie UTEVMilvsevia1eus T uasdmnganusmisiuanasssunvisediyana

fe?

I re Lithium lon Batteries Antitrust Litigation, No. 13-MD-2420 YGR, 2014 WL 4955377 (N.D. Cal. Oct. 2,
2014).

" Alison Jones, “The Boundaries of an Undertaking in EU Competition Law”, in European Competition
Journal 8, 2 (2012), p.305.
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mavesannnglsulalndenuvesdnin “guseneunis” anelaauSdayan
Fanariolilusfivnnwedisng o Tagldidadedn “fusznouns nneds ssdnsdadszneuls
feyananans 9 Au uarAuningiandudadliuay Sudedldlfdsdanusmenguine duenme
wazdinmsddunsiitelussaualumaasvgiadunisians >

AeldwuminInwvesaaannmelsunusngsesuty 3saguledi
“fusznauns” lunguaneniswiaduniinsavesanamelsuiiu aseuaquiitesmnen (Entity)
w3eadAnsla 9 Nin1sAdufanssuNIuATEERa (Economic Activities) lnglidnsaerids

1%
&

A0TULNNNYMUIBVBIBIAINEN 1130TDN13IMILnaITElAveIBImINENIY

ag1415Ad Tunsdiiosameniuiinnuduiusludnvazvesuisnuduas
Fengn Aavesananglsuldidadeliinusgngnarldeglugiugveuusznaunis windn
sngnuulilafianududasemamsugia (No Economic Independence) w3alunseifl

c

UTEN
Ustmantuduiis whomaasesianigluusenudddiidasnmlunisdndulauanainazdes

Y <9

AU IIUNlAsUAMAININUT It
3.2.2 WoANSIUARWINYRUTENlIanImINNg NS TuNIaNISAn

NANTIUTNRENELANTITUQUATBINVNIENTWIITUN N TANYDIENAN
glstenaduunlavandu 3 Ussinn loun

Usen15usn Aslesnuiamilenatnegialaidusssy %ﬂgﬂﬁfﬁuauamﬂﬁ
undgyalAnnsn 102 wee TFEU lagluad Bulgarian Energy Holding Ead and Others v
Commission” mavasannmelsulaguduinundyafiuinsy 102 ves TFEU annsaldiuuiem
Teanuazusemdesittisrunamienanals snwuidinislsunatulumsfiveu®

Usen1siiaes nMsanassiuiudniansuatu gniduguaniglaundayen
11951 101 v8a TFEU Tngeavesanamelsulausuliundydadingdiun “duszneunis” fdl
msafufanssumaassgiannuuy InglidedaanugniaingmnevsesnisiamRuyu®

% Case 19/61 Mannersmann AG v High Authority, 13 July 1962 [1962] ECR 675; Case C3/2019/2401 Network
Rail Infrastructure Ltd v Achilles Information Ltd [2020] EWCA Civ 323, para 44.

# Alison Jones, “The Boundaries of an Undertaking in EU Competition Law”, in European Competition
Journal, p.305.

* Case T-136/19 Bulgarian Energy Holding Fad and Others v Commission [2023] ECLI:EU:T:2023:669

*' Joris Gruyters, “On Access Refusal, Potential Competition and State Action as a Remedy Against EU
Competition Law (Case T-136/19),” [online] Available from : https://kuleuven.limo.libis.be/discovery/fulldisplay?
docid=lirias4124471&context=SearchWebhook&vid=32KUL_KUL:Lirias&lang=en&search scope=lirias_profile&
adaptor=SearchWebhook&tab=LIRIAS&query=any,contains,LIRIAS4124471&offset=0. [15 December 2023]

* Richard Whish and David Bailey, Competition Law, 10" ed. (Oxford: Oxford University Press, 2021),
p.84-85, 122.
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Usgnisiiany mssugsia dagninduguanieldssidevanninglsuinge
M3TuiIfuvesUsEneugsia (Council Regulation (EC) No.139/2004) Gsrimunlinissa
safaarldsuougelinssvinlddedonsnussivdulaidmadunisdnunsnisudstud
Uszansanlunainsruegaiitodfg”

3.2.3 anltadeneanunstsduldnguunenisudedunienisdunngAnssuse
funsutatuvasuTenlaans

Addadeiuansliiulaednauitnguunensudstunisfvesannmglsy
Huaunsausuldunnginssuvesuignlsansls uiinuievlaansduasdulssiamuignlaans
PEUYII39TTANN15UTTNOUTINAVDINUDY AD AMNINYIAR The Goldman Sachs Group,

Inc. v European Commission™

v
o v ¥ U L3

AnHadeilingITeaiun15nsTaives The Goldman Sachs Group Inc.
refdinduvasmagfsTIuglsUNEuduAladevesnnenssunsvesaramelsy lunsadlne
USUUTEM Goldman Sachs Tugnugusevudvesusey Prysmian Wasainnisidiusiulunis

Fszyalunanangialaliiussgeuazusegaiivae

aldnamdnnsdidnyin msfivismutiazgnfinsaniniinrusuiiaguiy
visvluateiiy liduludostoruimmaniafteuimunlunidngn mnudfinrsanannsd
Sviswangainnn (Decisive Influence) samsdiunuesuisngn Aidadeiiitodds
agaBaronsinTuundyaiuins 101 ves TFEU luusunvesustnloans Tnouandliidiuin
nuinEnsuteduansivesannwglsuanmnsausuldtuuinleands uifusdnleansi
wlilfidugnszyiiiolaonse usimniigadldiiianiwasradnuinsouidvluedefingzsinns
FRungvisng®

3.3 n1sifuguausenlaaninunguuiedasiunisynvInveasnsusy
BYVE

3.3.1 gusznaugsnanieldnisiiuguavesnguanedasiunisyneia

nguurgdesiunisynuinvesals sussinvaivsulwanisiddeduiu
gaAneneEtoy 2 Ussinvvian lakn fUsenaunis wagesinsvewusznaunis nefinele

 Alberto Heimler, “Was the Change of the Test for Merger Control in Europe Justified? An Assessment
(Four Years after the Introduction of SIEC)”, in European Competition Journal 4, 1 (2008), p.85.

** Case C-595/18P, The Goldman Sachs Group, Inc. v European Commission [2021] ECLI:EU:C:2021:73

* msUfulingrneludnuazdanandsaenndesiuvdnmsianzinudfiyana (Piercing the Corporate Vell) &
oy wlimhsnufiuguangmneansomeklasemngmnevesiiyena warfioluitvileansiosiuisey
sengRnssumsuaduresutvgn wiivelaousnangrineuensamnaniuiang wwRadsnai Setelasiuuitn
Teansanmislivisngniduedssilediiufnssumaasugoiidatongmnsmsutedunansdld
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A7)

Usznaugsnanisudn n1shiuinis visegsiadule viatl ums wilnaw dunu viseyanadula
nnsyihmsiiienaUselovivesuszneunslitieidudusznaunisie™

undygfAnngt 2 vesngumanedesiunisynuin guseneuns (Enterpriser) nangis yaaad

uanaNil ngvanedesiunisynuinvesansisausainvadslataaAtdeuves
Wemlgandlilnoanis Sedygliuicnloans mneds UitmiUsznaugsAamuUnAlagnis
muauuismdulamelumssusgnmaiunaduiiedu waslyamaunindiAunitd v
Avualilunguini

usEnlaansnunguuiedesiunisunuinvedansisusginmaludagiu
wfpwinuantife (1) Jdunindegraloenilawaudiuiou way (2) lyarveiuniebuusem
lueSelneiidndiuegtioviosay 50 voswardunindiauavesusenty

ngvunedesiunisynvinvesansisasginvaldinisuuawennisdeduly
nnmnesErisuTleansesauiiieilifinsusneugieduuenniieluainnisaaunuuith
Tuaeruntsiieriu fuuidnleanuuunauiidalimasidugsiame Wewsnsfifuguauisy
Teansanaunnsnsiululnstuegifussamgsiavesuisvluadotniunisussneugsianisiiu
vielal ilesnnuidlenneidusdvluaioussnaugsiomatiuasdosegmeldmarifuguanes
nnvaneideuISnleanmen1siude (Financal Holding Companies Act)®®

3.3.2 wpRinssudewinuvasusEnlaansmungvanedasiunisunvin

'
wva a o

ngrangUaaiun1sunvIAYesasIsusginmaty Jundyganmiugua

Usziunenduuignlaans vienisnseyhvesuiemlganseliidunsaniy muivsinglu
UNURYElANIMST 8 kazaIng 8-2 VBINMINEatUAINAT?

U58N15UIN N13AIVANNISIRRIUSENLaans Ineuntyaiiuing 8 Avue
TS Tmndaaamsanlsan i uuSEnlaantuf o438 UADAMENITTUNITANSA LT USTTUWAS

* Article 2 (Definitions) of Monopoly Regulation and Fair Trade Act

“1. The term “enterpriser” means a person who conducts manufacturing business, service business, or
any other business. Any executive, employee, agent or any other person who acts in the interest of the
enterpriser shall be deemed an enterpriser in application of the provisions pertaining to enterprisers’ organizations;

°" Article 2 (Definitions) of Monopoly Regulation and Fair Trade Act

“1-2. The term “holding company” means a company which makes controlling any domestic company’s
business through the ownership of stocks (including equities; hereinafter the same shall apply) as its main business
and whose total assets are above the amount determined by Presidential Decree. In such cases, the standards
for main business shall be determined by Presidential Decree; ...”

*® Daewoo Securities, “Holding Companies,” [online] Available from : https://securities.
miraeasset.com/bbs/download/77621.pdf?attachmentld=77621. [22 January 2024]
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WM& (The Korea Fair Trade Commission: KFTC) LﬁaiﬁmmsamaaaauLLasz@ﬂé’”
sudleananuiunveanisidulamaasssiauasnisvenedvesuddnuunslvgluasisuiy
\nd BaiunliufiagasliAnnsynanauaznsnszanivessunamaasygialuiliovesuism
LiAusiiGondueslua (Chaebol) msdndsuidnleansiulunagnsfivisnuunlnglu
asnsusgnma WlunseuquuisvilueSenansuisiiunisiiensesiu dso19thlugnisannis
wstulunmauaznsiiusglovdananusiimilondlumsiladusssu®
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* Sung-keun Oh, “A Study on Share Exchange under the Companies Act and the Monopoly Regulation
and Fair Trade Act of Korea”, in Korean Journal of International Economic Law 18, 2 (2019), p.5-6.

** Daewoo Securities, “Holding Companies,” [online] Available from : https://securities.
miraeasset.com/bbs/download/77621.pdf?attachmentld=77621. [22 January 2024]

* Article 8-2 of Monopoly Regulation and Fair Trade Act (Restrictions, etc. on Activities by Holding
Companies, etc.)

* Article 8-3 of Monopoly Regulation and Fair Trade Act (Restrictions on Establishment of Holding

Company by Enterprise Group subject to Limitations on Debt Guarantees)
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* Competition Policy International, “South Korea’s KFTC Faces Backlash as Court Nullifies Punitive
Measures,” [online] Available from : https://www.pymnts.com/cpi-posts/south-koreas-kftc-faces-backlash-as-court-
nullifies-punitive-measures/. [15 February 2024]
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335MR5ENINUIEN 0. Wz uSEn v.” [oaulatl] WAL : https://www.tcct.or.th/assets/portals/1/files/Merger TorThor.
pdf [30 Juran 2567]; E1UNNUAMENTIIAITNTUITUNINAITAT, “NaANITNEUDIAMENTINAITNITHIITUNINAITA A5l
NYRBUYINTINGINT TENINUTEN T4, Tina Auaaedivd Iin wavu3un wald alasa Uszmealve) 9in” [pouladl]
WnAaTian © https://www.prachachat.net/wp-content/uploads/2020/12/uadifiad CP-Tesco 18122563-final.pdf.
[30 fuAy 2567
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Abstract
This documentary research investigates two principal issues:

1) Whether the provisions of conflict of laws rules may be subject to

constitutional review under Thai law; and

2) Whether the provisions that designate the nationality of the husband as the
connecting factor in marital relationships and the nationality of the father in parent-child

relationships contravene the constitutional principles of gender equality under Thai law.

The study finds that the Conflict of Laws Act B.E. 2481 (1938) ought not to be
exempt from constitutional review. This is because the selection of connecting factors
for each legal category is influenced by the legal concepts embedded in civil law and
the societal value system at the time of enactment. Furthermore, an examination of the
Constitutional Court’s jurisprudence in Thailand reveals no precedents in which the Court
has held that the value system underlying a legal provision contravenes the
constitutional principle of gender equality. The Court has instead required a legal provision
to prescribe differential treatment resulting in a concrete deprivation of rights on the

basis of sex to be deemed unconstitutional.
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In light of these findings, the research posits that constitutional review of conflict
of laws provisions should encompass an evaluation of the underlying values. It further
recommends amending the connecting factors in Thailand’s conflict of laws to be
gender-neutral, enabling them to accommodate family formation in the context of
gender diversity.

Keywords: Constitutional Review, Conflict of Law, Gender Equality, Private International
Law, Connecting Factor
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(Lex causae) figuzifisuivinngranevesussmavesmanfiansanad (Lex forl) :ndnunig iy
W535U (Abstract) vesunvyaifivinbillaouzialouduthavennsdmsuiusuldngmunein
sdeshnguuneastydivesUsemalaunlideduiseadungruneastydfmasemne
(Lex causae) vi3enguaneveslseimavasrnadiiaisanad (Lex for) Ald Tneludunounis
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Usuldngqunasidnmenistnduwisnguuneaylifinisihdeiiansantawaluastygfuuszney
nsUsuld ustumeudinarnduifiesnssuiunmsmanadadiedumyeiisavesifduiusdy 1
ruqnnzien (Connecting factor) whiilaglalfimslianuauladenavesnd Geauiundhil
Tudduialuresnssuiumsiulingmneastygitengmnetasudlild nandndeniie
Toemdnmisluyumesuuusaduiy dldngmneaslitaavesnludunounisusulingmneas
Syafuusgneumaidadelutumeunmsuiulingrnedatudedumiasdoningmneniely

vaaUsewmelaun ity Aslu Feerananladitummguluu anugfsssuveangvinedaiu

* @oven uasgite, nstafuwiangvane : vdnnaluvssnguuiestuinssmALNUNARYARALAZANBSUY
wizTwUyAdnfaen1staiuwianguang wnsdnsy 2481 Beans, (seiusiaenundivens, 2482), i 21.

5 Usyans T e, AND3UNLNVNIYTININUSLNALHUNARYAAR, (NF9NY: ATnRNRLUIIMENaUsTTAanS,
2561), il 141.

* Andiand Funsudala, AesurengraneseninassmAlNuNARUAAS tEd 1 : N1STATULNSNUNNY, (NFUNNe:
lassnsiuazienansUsznounsaeu AnelRmans unnInedesssuaans, 2564), wi 221
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(Conflict justice) uag AueFAsTIUlUNETUalR (Substantive or material justice) Usng)
pgAuazdunauveIMTIdadelaruuneanaIniueg19daan’

ag9lsfinu n1sesundyafngunaninmenistaiuwiinguuneudlugleuuves
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Wi miunuduiusserinsgausadelignadiodedesansnuliegiiand n1stmusliyadi
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psdmiuanuduiusseninsdnunsauazynsiveusengmnedsignsdogisiosaunuls
Fulusmungmnevesiinn msimuslildaainizifeaanzin (Personal connecting factor)
vosadivsodanlidinsdudyriivieglidnuninauaniuifalassainwesanitunsounsy
ffugduiusaraniigndnndifugudnansosaniiunsouass® sl untydAngunus
Tshemsdnduwiinguinesie “nguinedadu” fldusmandefinnsanlumsnstydaes
Lﬁawé’amiﬁmu@gﬂLLUUGU@@UV]“[T@@Q’@LLasmiLﬁaﬂiﬁé’f@mmzLﬁm wonnis gaufeaslailadn
npunasiidensinfuwingnedulasusvinannauamededaingmnoaneluneien
Undey’ manseninfsmnuduiusaenanilmhungdnisvensulvingunaminsiensdaiuus
NVENEINNNBE IUYBUIATBINITAIVANANUYDUAIL TS T I lWF U TEInA

4.2 msgausulingunasidiidtemsdatuuinguanediunagluvauwnvas
n1sauRuilvingvanedasgs sy lunguuneaielsene

VANNIIANNTTIITUYHALNNNUINTINIENTTATULIN MBI TadiAUduRuSTY
Iolunannaiedd dmsuuszsinuniseeniulinginadiindmenisdaduwiingunediunagly
YBULATDINIAIUANANLTBUMIENENNTLTFsTsuY Aannsathundunsdfnwdmsu
szuungranglvedu aniusassaspeesuiidulsamaiiiaimunmsmanufaiiauls

" Gerhard Kegel, “The Crisis of Conflict of Laws (Volume 112),” in Collected Courses of the Hague
Academy of International Law, ed. Hague Academy of International Law (Brill | Nijhoff, 1964), p.184-185; Symeon
C. Symeonides, “Material Justice and Conflicts Justice in Choice of Law,” in International Conflict of Laws for
the Third Millennium: Essays in Honor of Friedrich K. Juenger, eds. Patrick Borchers and Joachim Zekoll (Leiden:
Brill | Nijhoff, 2021), p.126-127; Bernard Audit and Louis d’Avout, Droit International Privé, (Paris: LGDJ, 2022),
p.162.

& Julio D. Gonzalez Campos, “Diversification, spécialisation, flexibilisation et matérialisation des régles de
droit international privé (Volume 287),” in Collected Courses of the Hague Academy of International Law, ed.
Hague Academy of International Law (Brill, 2000), p.227; Jacques Foyer, “Probléemes de conflits de lois en matiére
de filiation (Volume 193),” in Collected Courses of the Hague Academy of International Law, ed. Hague
Academy of International Law (Brill, 1985), p.18-20.

° Yvon Loussouarn, “La régle de conflit est-elle une régle neutre ?”, in Travaux du Comité francais de
droit international privé 3, 2 (1981), p.49.
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ruATItadeverna Insusuiudelaidadomdnamnuiaue AT slLay Mg sUesngunai
Tehemstatuuisngmneivsngeglungrinetiiussanangruneuns (EGBGB) Maudaye
TudnuagdeniuiuundyaAuansweansessdaaAnmensniulingang Wnsangiey
2081 1#ilenagninfugnisfinnsanuesmagfsssuasanvesanius (Bundesgerichtshof wie
BGH)'! dlausitnanansamssudi 20 agslsfinn luanziu madsadisuilstorodluvssiuges
ANuldroumesTsTTNYTaINgINMIiIfIen1sTatuwisng ninelae e N un Yayela
gL ensTatuisnguuneianvazanzuaznsUsUldnguunedysnfvesihegisn
Llsvinlithendgaluheadanssuauell uaveradupauniendgunnninsusuldngmng
doyndveshenguosiidula’?

a

Fadonnsdifinuanmeussmalulssiumsauauilinginasiindhensdafuuisnguaneglusgitssuungrunedaiud
anuduenam (Unified legal systems) nanfie Tunsdlvesigiien wieaniiusigisiunanisasingmnedadulsilsog
UaTgVTeNmMa é’ww%umiﬂw@mﬂﬁﬂaLﬂmsz/hfw’hami*’ﬁ’mﬁwl,mﬂg]wmEJ%’@%’gﬁi'ﬁuyzgﬁ?u fusmiuiiintuamedmiu
Sgfsruungrnsuniswsswdvlallfduennimitomn (Non-unified legal systems) namie nstlaviusiitsiualy
dumstrydiAngmnouriaasindvdegiuasgriounma yndfduiusmunguineenuiiiatuiianuiifostuaes
uasgriesowanatulufashlfAnnistafuisngmnesswinauadgvdosewiuama (nterstate or interprovincial
conflict of laws) uenaini Tuszuudenanndrualunmstiydfngnasiidenstatuinguneiinavegiuaszuie
unmadndie anumssifnariliAeUssfuanureudeigessyyresuntydingnedaduiinstulaeuaiguie
uouma fmsdindundiisatestuiidutusaungmneenvuifiodUszneuiivitesfuasaiaviesowamatuly
1n8FA1ATBINASTVEOMAYRINMTA TABndnN1sA1e 9 ANUTESTIUUGY W Due Process wag Full Faith and Credit dingn
WliihuetesiodmiunssinsiunahedftydRvewaignieuamalunsmsngnasiindhenmsdnfuwiingmnesau
fegunvesravenaigvisemaNumalun1sAnduAfanyar a1 NEldnguuneasUydivewasirtovesuamala
TnglangnsdiilugnisuiulingumnemstydAveswaizviounnanuiadlasliaunis 1sng Peter E. Herzog,
“Constitutional Limits on Choice of Law (Volume 234),” in Collected Courses of the Hague Academy of
International Law, ed. Hague Academy of Intemational Law (Brill, 1992), Chapter I-I dwfuanigenisni 1Usag
Robert A. Leflar, “Constitutional Limits on Free Choice of Law”, in Law and Contemporary Problems 28, 4 (1963),
p.706-731; James A. Martin, “Constitutional Limitations on Choice of Law”, in Cornell Law Review 61, 2 (1976),
p.185-230; Robert A. Leflar, “Choice of Law: State’s Rights”, in Hofstra Law Review 10, 1 (1981), p.203-211;
J. Cary Ross, “Conflicts-Choice of Law: A New Constitutional Standard”, in Florida Law Review 33, 4 (1981), p.628-
641; Robert A. Sedler, “Constitutional Limitations on Choice of Law; the Perspective of Constitutional Generalism”,
in Hofstra Law Review 10, 1 (1981), p.59-101. dwmfuuAuiniuazinsesgesansiie lUsag J.-G. Castel,
“Constitutional Aspects of Private International Law in Australia and in Canada,” in Collected Courses of the
Hague Academy of International Law, ed. Hague Academy of International Law (Brill | Nijhoff, 1969); John Swan,
“The Canadian Constitution, Federalism and the Conflict of Laws”, in The Canadian Bar Review 63, 2 (1985),
p.271-321.; Jeremy Kick, “Conflict and Choice of Law within the Australian Constitutional Context”, in Federal Law
Review 31, 2 (2003), p.247-298.

" Lﬁmmﬂﬂg*mmaﬁwizmaﬂgwwLLW&L&Jaiﬁu (Einfihrungsgesetz zum Buirgerlichen Gesetzbuche %3®
EGBGB) LﬂumgwmEJ‘1‘7iﬁmdau%’gﬁsiuwLLmawﬁuﬁ‘mmsmi@waiuﬁ (Grundgesetz fur die Bundesrepublik Deutschland
vie GG) fetfu mageusisanitusdy (Bundesgerichthoff w13 BGH) Jafldwnvitadoarumeudsfgsssuygyuuuiiy
sUsTaulel

2 yndfimnwidananusingegisterdeddudiininuuesmagauisaniusy (BGH) feg1airu BGH 18
UNSIAL 1954, NJW, 1954, 837 ; BGH 29 w1y 1964, BGHZ 42, 7 ; BGH, 22 flunau 1967, BGHZ, 47, 324 ; BGH 17
ffugney 1968, BGHZ, 50, 370, 373 ; BGH 18 ﬁqmau 1970, BGHZ, 54, 132, 136.
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ludiuresrassssuyaanius (Bundesverfassungsgericht %50 BVerfG) Aitased 1
BVR 636/68 asiudl 4 wouniay A 1971° luadndandululie “Spanier-Beschluss” foldu
Afaduusnisusosingunasiivhensinfuuisn grneegluveuwnueinsauaum LYoy
sesgsssuyglugugiidungmnengluvesdgfusuuntygivszinmdu q lngduausuuimis
Tmlumslimgrareusziiusiong SeflaTiavsnasonsdeuditedelulssiudsnandmiu
ma3gsTTIYgUesUsznAdy 9 lnglowizmalgssuyguiiassassdmatarvenandng
awlulunansoun

fidodaunaitludidadsd 1 BVR 636/68 A.A. 1971 fanan Aasgossuyyaniusily
Aededn u1ms 13(1) nguuneUszanangaeuns (EGBGB) Jaimungainiziien
(Connecting factor) lunginasiindensdatuuisngmune (Conflict of laws rules) Wiesm
ansouardeulvvesnisausadulunungrunedyivesgnsdusasinetudnigsssuyg
wosiiu (GG) wildifadeinsuulinguuneaudadungunesasemaiinavinlind s
LEJasﬂuhjmmWiaamaﬁuﬁwﬁmmLﬁ@"L@f Fatadunsasdaadannlunisausavemddywd
lwosifu Falddunisusewuuing 6(1) wiedgsssuymeesiu (G6) Tasdidasuvssrna
SgossuygihmAidedeinnginasiindenstatuuisngmne gy lreuduius aelu
ﬂi@Uﬂ%ﬁLﬁﬂUWNﬂgMN’]Sﬁigﬁﬁa%ENmﬁ‘lﬁ@ﬁﬁyﬂj’laﬁuE)Qﬁm“ﬂuﬂﬁU%ﬁﬁiim‘%@Lﬁﬂﬁm‘ﬂUﬂ%ﬂLLiﬂ
Tun.A. 1983 MuaeIeAIHdEYeeMASTETsNYNYIdMALATaL U AU

ognslsfinm anudfayvesdnitadomasgassuygwisaviudansnsuigoesuild 1 BuR
636/68 A.f. 1971 Aensfimaiuswminanuungmnegsanvesissssuyn laefusoady
Adausnin ngLnaaNIIENITRTULiINgaevesUsEInAe Tl TIinguaneansUaR
maUszinandeslitsdueglureumusansmusunmreumesgsssyald Tdedunaily
Fifiadedl masnTitaduianznavesnmsuiulingmneauiiadesssssuynySoadinmly
nsausaiissetraieafiamunsanssils udnmsfimaneienliiveualudidadeilusei
Aenfuanes 13 ngranetssanangvsneuns (FGBGB) e thaztdusannaudesnssili
nANNtRERuIunUyaAngnaeidnnign1stniueiingmneegluve ulwnveanIsAIuALAINY
%auﬁaﬂ%fgﬁiﬁmdaﬂﬁﬁaLﬁuumﬁzyzﬁﬁu 5" %ﬂusumzﬁ?uﬁalffJumsLﬂﬂguuaﬂmﬂﬁﬁ’mgmﬂsJ
nsuszmriUszna lasflutiigtulssiudnanlignideasdoudilutiogiu’ laemaufias
AHaEeIdNYUTIRNZ VI VINBleNYUTEHINUTEIMA uazivanaEosndunans luauls
foraveIRRvRIN QTP MsTRuWIN e Jadumgraiimagfisssugegavesaniius

" BVerfGE 31, 58

“ Wsng hded 5

' Peter E. Herzog, “Constitutional Limits on Choice of Law (Volume 234),” in Collected Courses of the
Hague Academy of International Law, ed. Hague Academy of International Law, p.314.

' Johan Meeusen, “Le droit international privé et le principe de non-discrimination (Volume 353),” in
Collected Courses of the Hague Academy of International Law, ed. Hague Academy of International Law
(Brill, 2012), p.50-52.
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(BGH) siniunlfifielaifuilsteliudaFosanailiiveusefssssuyguesundaefingmuneti
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« P Ay, A ) a ° v 1 a I3 Yy  a ' &
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1) uwnlgedngunasinndmensdaduuisnguune oy “nguune” Mduinguvanis
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1%
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e
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a
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nrnefintulaeiheuivsnunssuiunsidmuel lusgsssuyg taglingrnetusiaady

WihnszsydtyelAne sulawn wezswnvun® wasnssssngudniiuuiansdl®

" Rainer Hofmann, “Human rights and the ordre public clause of German private international law”, in
Tel Aviv University Studies in Law 12 (1994), p.148-149; Patrick Kinsch, “Droits de ’lhomme, droits fondamentaux
et droit international privé (Volume 318),” in Collected Courses of the Hague Academy of International Law,
ed. Hague Academy of International Law (Brill, 2005), p.140.

® fhegnady Aidademaigsssuyail 16/2501 lensivasuanuveuseigsssuyavesUszaIangmang
WRMTUIANLDIY ﬁﬁﬁi}ﬁfama%gaﬁuymﬁ 34-53/2543 19ns1ad0 UMY UAILSTaT TN VRIUTENIANUNETT
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* fafiedumasgsssuyaiitudui “wsesrvdmun” famundu “ngune” fmadgsssuyaiisunansivasy
meuiiegsssuyalle Wy Addedumasgsssuynil 9-10/2504 AiTadumaigsssuynil 57/2505 Avideduma
Sgoasuyail 29-30/2547 Avidedumaigossuyail 11/2552 Aidedumasgsssuyail 9/2553 Aidaduma3gsssuyai
5-7/2562 Avitladusgssuyad 7/2566 1udiu

 masgessuynelasgossuyywisrenandnsing wsdnsw 2550 ldaefididaded 5/2557 dmszs
nQuAMyUANGUMUTINGS WA, 2556 UisnaTdaniundu “nguane” fimagssmuyaisinannadeumiuveusie
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2) dwFumInuauANLYTEUESEsTIHYYMAINTUsENEldn eIl UULAE T
(Abstract review) %aLﬂuﬂﬁmmaauwﬁmzﬁaLLmﬂ;‘mmaﬁﬁmaﬁﬁqﬁuﬂ"ﬂULLazmsmU@m
AuraUesEsTsIyuUdugUsssu (Concrete review) Jenusgsssuyausisszeandns
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Fnemstaiuwiinguineg > egnalsfiniu fewiuin ngunadiindenistaiuuiingrungeg
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Tnensusulduntyedngrunedaiudsnanetailugnsusulingunesssme visengvsneg
Inefld mnlumsiansanafgaudnisnadsundaydivemseudydaindenstniuum
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7 B9 45797903, $1NUNTIY ANRTFEIINYNAUNTTATINADUANNYDUAE TSI TUYY VBN NUENET
Usznnalddeau, vih 38.
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Abstract

The legal formulation for a proper and sufficient provision in punishing corporate
post-mining obligations is unfortunately not being noticed by the legislature of mineral
producer countries around the globe. Whereas, negligence of corporate post-mining
obligations has brought direct and indirect damages, not only against the environment
and the local community but also against the corporation itself. It is argued that the
imposition of administrative sanctions against the negligence of corporate post-mining
obligations has considerably met the due deter. Nevertheless, by referring to the
Indonesian, Thailand, and South African mining regulations, negligence of corporate
post-mining obligations is punishable by a combined imposition of administrative and
criminal sanctions both to the corporation and its responsible officers. Thus, it is

guestioned whether or not such combined imposition of administrative and criminal

" This research article is a part and compiles from Thesis “The Corporate Criminal Misconducts against
the Environment: the Comparative Study of Indonesia, Thailand, and South Africa (AMUSURANIOIYIVDIBIANT
gshaferiudunden: nsdinsAnviuisuiisuvesusemaduladify Ussalve uazusemanoninild)”, LLM in
Business Laws (International Program), Faculty of Law, Chulalongkorn University; With Assistant Professor Dr.

Natchapol Jittirat, a lecturer at the Faculty of Law, Chulalongkorn University, serving as an advisor.
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sanctions for the negligence of corporate post-mining obligations is disproportional and
over-deterrent to the side of the corporation. Therefore, this article will elaborate and
discuss the application of the combined imposition of administrative and criminal
sanctions for the negligence of corporate post-mining obligations to acknowledge

whether or not such combined imposition is disproportional and over-deterrent.

Keywords: Minerals Mining Law, Corporate Criminal Misconduct, Corporate Negligence,
Corporate Post-Mining Obligations, Administrative Sanction, Criminal Sanction, Combined

Imposition of Sanctions
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INTRODUCTION

During the development of corporate criminal misconduct against the environment
in the global context, violations of environmental regulations were often classified as

regulatory offences, whereby the moral blameworthiness of such regulatory offences is
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absent." However, that notion is developed since the element of negligence and
blameworthiness are applied for the importance to held violators of environmental
regulations criminally liable.” The negligence ‘does not involve the inquiry into the state
of mind of the accused’,” making the determinant of the negligence to environmental
regulations will be depending on the corporate’s failure to comply with the standards of

the environmental regulations.

Corporate negligence in its post-mining obligations against the environment has
been contributing to direct and indirect damasges, not only against the environment and
the local community but also against the corporation itself. This is because the mining
activities are inseparable from the livelihood of the people surrounding the mining areas.
This implies that the impacts of the mining activities are not only limited to the
environment but also to the socio-economic of the local residents.” Moreover, the
continuing presence of negligence of corporate post-mining obligations against the
environment will also affect the integrity of the mining industry. Nevertheless, proper and
deterrent punishments for the negligence of corporate post-mining obligations are likely
to be left disregarded.

In Indonesia, by referring to Article 96 Subsection (c) of Act Number 4 of 2009 on
Mineral and Coal Mining Act (hereinafter referred to as the 2009 Mineral and Coal Mining
Act of Indonesia), the mining corporation was obliged to carry out management and
monitoring, including reclamation and post-mining activity (hereinafter referred to as
corporate post-mining obligations),” against the environment surrounding the mining areas.
However, if the mining corporation tends to neglect its legal obligations, it might only be
subjected to administrative sanctions as set in Article 151 Subsection (2) of the 2009
Mineral and Coal Mining Act of Indonesia, meaning that such neglisence would not be
prosecuted before the criminal court. Nevertheless, since the enactment of Act Number
3 of 2020 on the Amendment of Act Number 4 of 2009 on the Mineral and Coal Mining
Act (hereinafter referred to as the 2020 Mineral and Coal Mining Act of Indonesia), as an

' Julie Adshead, “Doing Justice to the Environment”, in The Journal of Criminal Law 77, 3 (2013), p.218.

? Ibid.

’ David Kerem, “Change We Can Believe in: Comparative Perspectives on the Criminalization of
Corporate Negligence”, in Transactions: The Tennessee Journal of Business Law 14, 1 (2012), p.109.

* Afidah Nur Rizki and Amrie Firmansyah, “Kewajiban Lingkungan atas Reklamasi dan Pasca Tambang Pada
Perusahaan Sektor Pertambangan di Indonesia [Environmental Obligations for Reclamation and Post-Mining in
Mining Sector Companies in Indonesial”, in EKOMBIS Sains 6, 1 (2021), p.38.

® People’s Representative Council, Act Number 4 of 2009 on Mineral and Coal Mining, (Jakarta:
Ministry of the State Secretariat, 2009), a 96 (c) (ID).
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amendment to the 2009 Mineral and Coal Mining Act, the negligence of corporate
post-mining obligations is eventually punishable by criminal sanctions.’

In this regard, this research will further discuss the punishment for the negligence
of corporate post-mining obligations to acknowledge whether or not the punishment of
such negligence has been proportional and sufficient in deterring and preventing the
negligence of corporate post-mining obligations against the environment. It is interesting
since, on the one hand, the imposition of both administrative and criminal sanctions is
deemed over-deterrent, believing that the deterrence effect of administrative sanctions
alone is considerably high.7 However, on the other hand, the imposition of administrative
sanctions alone, such as fines even with relatively high amounts, is deemed
disproportional to the overwhelming profits resulting from the corporate business
activities, considering that fines and other administrative sanctions in the perspective of
corporation are considerably as ‘cost of doing businesses’.’

Therefore, to acknowledge whether or not the punishment for the negligence of
corporate post-mining obligations is proportional and sufficient, it is necessary to conduct
a comparative legal study. It is beneficial to conduct a comparative legal study to
understand different approaches applied by different countries. The primary objective is
to find a better reach of laws in punishing negligence of corporate post-mining obligations
against the environment. The comparative legal analysis will be conducted by comparing
the rules within the 2020 Mineral and Coal Mining Act of Indonesia to the rules of some
other jurisdictions which punish negligence of corporate post-mining obligations. The
selected foreign jurisdictions are Indonesia, Thailand, and South Africa. These countries
are selected because the countries have a similarity in their legal tradition, since both
Indonesia and Thailand adopt the civil law system,” and South Africa adopts a hybrid
legal tradition one of which is the civil law system.'® Moreover, there are economic and

developmental similarities between the countries. This implies that through this

® People’s Representative Council, Act Number 3 of 2020 on the Amendment of the Act Number 4
of 2009 on Mineral and Coal Mining, (Jakarta: Ministry of the State Secretariat, 2020), a 161B (1) (ID).

" Anonymous, “Developments in the Law: Corporate Crime: Regulating Corporate Behaviour through
Criminal Sanctions”, in Harvard Law Review 92, 6 (1979), p.1373.

® Nicholas T. Schrell, “Beyond All Bounds of Civility: An Analysis of Administrative Sanctions against
Responsible Corporate Officers”, in Journal of Corporation Law 42, 3 (2017), p.715.

’ Margaret Fordham, “Comparative Legal Traditions: Introducing the Common Law to Civil Lawyers in
Asia”, in Asian Journal of Comparative Law 1, 1 (2006), p.1.

' The University of Melbourne, “The South African Legal System,” [online] Available from : https://
unimelb.libguides.com/c.php?g=929734&p=6718215#:~:text=The%20Republic%200f%20South%20Africa%20is%20
a%20constitutional,common%20law%2C%20customary%20law%20and%20religious%20personal%20law.
[17 July 2023]
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comparative legal study, it is expected that there will be found foreign laws which are
considered to have a preferable reach in the punishment of negligence of corporate
post-mining obligations and may contribute more directly to protecting the environment
and avoiding damages. Finally, it is hoped that Indonesia may transplant the deemed
preferable provisions in the punishment of the negligcence of corporate post-mining
obligations so that the future mining regulation of Indonesia can be a just, firm, and
environmentally-friendly regulation that brings about justice and order to all of the

mining stakeholders.

RESEARCH METHODOLOGY

The type of this research will be a comparative research which is intended to
compare the applicable laws of different countries. This documentary research will be
done by researching library materials with the objective to study the legislation by
examining all relevant laws and regulations to the research. This research uses secondary
data sources, which are comprised of but not limited to the legislations, law reference
books, journals, and websites. The collected data are analysed and interpreted

qualitatively to answer the research questions.

RESULTS AND DISCUSSIONS
1. Damages Resulting from Corporate Activities

Corporate business activity, in particular the business linked with the exploitation
of natural resources, is closely related to the damages either environmental or socio-
economic. One of the most distinguished business sectors linked to the exploitation of
natural resources is the mining industry. The process of mining exploration and
exploitation, when operated unorderly, has always injured the environmental landscape
of the mining area," which is an instance of the predicted impact of the unordered
mining industry. Sadly, it is often overlooked that the unregulated mining industry will
always be linked with the presence of unanticipated impacts, not only on the environment
but also on the socio-economic of the people who reside in the mining areas and the
corporation itself. In reality, the damages are most likely to manifest later as an indirect
result of corporate criminal misconduct, implying that the direct consequences are less
likely.

" Prafful Saini, “Impact of Coal Mining on the Environment and the Climate”, in Law Essentials Journal
1, 1 (2020), p.15.
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Corporate mining activities may result in a sequent of environmental damages,
one of the most prominent damages is the physical environment of the mining areas.
These environmental damages include water, land, and air pollution; destruction of
environmental landscapes and habitats; deforestation and also erosion.”” Furthermore,
in the sector of the coal mining industry, the damages will be related to the loss of
biodiversity and degradation of natural resources as well as global warming.” These
damages arise from the strong impact of mining activities on the environment of the
mining areas, thus the deforestation of the environment surrounding the mining areas is
unavoidable. Even though deforestation is considerably the unavoidable harm of mining
activities, however, the effects of this harm may be prevented through proper
management and monitoring during and subsequent to the closure of the mining
operation. This implies that when the effect of deforestation cannot be prevented through
proper management and monitoring, the corporation will be administratively or
criminally liable.

Corporate criminal misconduct against the environment in the mining sector is
also, directly and indirectly, damaging the socio-economic of the people living
surrounding the mining areas. The most prominent socio-economic damage is the loss of
residents’ livelihood against their environment, due to the destruction of their
environmental landscape. This environmental landscape destruction, directly, will also
result in economic losses suffered by the affected community.’ However, it is often
forgotten that the indirect impact may create larger and greater effects to the
community, due to the circumstance that the indirect impact is difficult to predict and
assess.” The indirect consequences of corporate criminal misconduct provide broader
effects on the socio-economic of the people living surrounding the mining areas because
the indirect damages resulting from the corporate activities will be experienced far away

after the closure of the mining areas.

This might be argued that the presence of the mining industry may improve the
economic condition of the people by presenting alternative employment to the
impacted community. Nonetheless, the mining industry will only last temporarily,

meaning that the exploited natural resources will be completely exhausted making the

 loid.

P Ibid., p. 23.

' Gabrio Forti and Arianna Visconti, “From Economic Crime to Corporate Violence: The Multifaceted
Harms of Corporate Crime,” in The Handbook of White-Collar Crime, ed. Melissa L. Rorie (John Wiley & Sons,
Inc, 2020), p.68.

" Ibid., p. 68-69.
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corporation will stop its business activities. As a result, the people will have no choice
other than to withdraw from their employment offered by the corporation and return to
their basic occupation. When the land is damaged, the local resident cannot enjoy their
land for cultivation purposes any longer. Even if the presence of a corporation may
contribute to the economy of the local resident, however, its presence is temporary,
meaning that when the mines closed, the local resident will not enjoy any further
occupational privileges, and what is left for the people is the damaged and uncultivable

environment.

Corporate criminal misconduct may also create damages that may be indicated
through corporate victimisation, notwithstanding that corporate victimisation is
considerably hard enough to be detected at the early stage of corporate criminal
misconduct. It takes years to finally realise that corporate criminal misconduct is
producing victims through its indirect impacts. This is due to the notion that corporations
deemed not intending to produce victims, but their orientation for profit-maximisation
frequently results in numbers of victims, thus making the blameworthiness of the
corporation hard to prove.'® When connecting to the mining industry, this corporate
victimisation could be in the form of late-detected disease derived from water, air, and

land pollution which results in casualties.

Moreover, the expansion of the mining industry, either from a national or
multinational corporation, has a direct correlation to the presence of indigenous
movements opposing the appearance of large-scale mining corporations impacting their
land and culture."” These indigenous people are certainly vulnerable to the direct or
indirect environmental damages resulting from corporate activities, due to their strong

dependency on the environmental resources which is essential for their lives.™

' John Navarro, “Corporate Crime,” in The Encyclopedia of Criminology and Criminal Justice, ed.
Jay S. Albanese (John Wiley & Sons, Inc, 2014), p.4-5.

" Al Gedicks, “Transnational Mining Corporations, the Environment, and Indigenous Communities”, in
Brown Journal of World Affairs 22, 1 (2015), p.130-131.

® |bid., p. 131.
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In relation to this, Hatton argues that the view believing that an environmental
offence is not a serious offence is derived from the indirect effect of the environmental
offence which harms the people or threatens social stability.” Hatton further explains
that the presence of environmental law is not only ensuring justice for the people but
also for the environment, of the present and the future generation.”

Corporate criminal misconduct against the environment may, directly and
indirectly, damage the environment and the socio-economic of the affected community.
However, these are not the only damages resulting from corporate criminal misconduct
against the environment, whereby the corporation itself may also experience direct and
indirect damages. One of the most serious damages that may be experienced by the
concerned corporation is reputational damages. According to Adshead, the present
environmental offences involving corporate activities are somehow greater compared
with the past, making the environmental offences attract a serious stigma to the
corporation.” The stigma may severely damage the corporate reputation by attracting
public attention which results in significant monetary consequences against the deviant

corporation.”

Corporations, particularly the large scale, are concerned about their good
reputation in doing business. Thus, corporations are highly aware of the lawsuits brought
by victims of environmental and human rights abuses.”” These circumstances might cause
damages directly or indirectly to the reputation of the corporation itself, as the result of
its misconduct. The reputation, in certain, is directly proportional to the corporate
profitability, meaning that damages to corporate reputation will result in the loss of
market preference; fall of the corporation’s share prices as well as the cessation of
business activities.

2. Negligence of Corporate Post-Mining Obligations

Often classified, violation of environmental regulation is considered a form of
regulatory offence, implying that there is no moral blameworthiness for regulatory

offences.” However, in its development, the element of negligence and blameworthiness

" Julie Adshead, “Doing Justice to the Environment”, in The Journal of Criminal Law, p.230.

“ Ibid.

! Ibid., p. 229.

“ Ibid.

“ Al Gedicks, “Transnational Mining Corporations, the Environment, and Indigenous Communities”, in
Brown Journal of World Affairs, p.136.

* Julie Adshead, “Doing Justice to the Environment”, in The Journal of Criminal Law, p.218.

136



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 3 : nsngAu-Nueneu 2568

are applied to be able to criminally prosecute the violator of environmental regulations.”
According to West’s Encyclopaedia of American Law, criminal negligence is defined as
‘the failure to use reasonable care to avoid consequences that threatened or harm the
safety of the public and that are the foreseeable outcome of acting in a particular
manner’ *® This definition expresses that negligence is considered a criminal act that
poses a threat and endangers public safety which results from careless behaviour in
avoiding possible damages. Therefore, the failure to comply with environmental
regulations, particularly the corporate post-mining obligations, can be considered criminal
negligence under this definition.

Further, Noyon and Langemeijer explain that the word ‘action’ within the word
‘criminal action’ has a positive and negative meaning, this means that an action has a
positive meaning if the action has been carried out, otherwise, an action has a negative
meaning if the action has not been carried out.”’ In consequence, negligence can be
defined as an action that has not been carried out as it is supposed to be carried out,
hence corporation may certainly be held criminally liable for its negligence. Negligence,
which is different from the intention in doing criminal misconduct, ‘does not involve the
inquiry into the state of mind of the accused’,” meaning that the criminal culpability of
the deviant corporation will be based on its failure to comply with the applied standards.

In this regard, the corporate post-mining obligations against the environment.

The punishment of negligence of corporate post-mining obligations needs to be
taken into greater attention, considering the direct and indirect damages that may be
experienced by the physical environment; the local community; and the corporation itself
as the result of such negligence. Arguably, the effects of the negligence of corporate
post-mining obligations are not visual, due to the effects most likely appearing after a
period of time. For instance, corporate victimisation which considerably hard enough to
be detected at the early stage of corporate misconduct, in this regard the negligence of
corporate post-mining obligations. This circumstance will eventually result in casualties
since the indirect impact of the negligence of corporate post-mining obligations will not

be detected at that very moment, in particular in the case of the abandonment of a

% Ibid.

* West’s Encyclopedia of American Law, “Criminal Negligence,” [online] Available from : https://legal-
dictionary.thefreedictionary.com/negligence. [9 March 2023]

“ Paul W. Yudoprakoso, Pertanggungjawaban Pidana Korporasi dan Pemidanaan Korporasi [Corporate
Criminal Liability and Corporate Punishment], (Yogyakarta: Kanisius, 2016), p.34.

* David Kerem, “Change We Can Believe in: Comparative Perspectives on the Criminalization of

Corporate Negligence”, in Transactions: The Tennessee Journal of Business Law, p.109.
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closed mining area. Therefore, the formulation of a proper provision in the punishment
of the negligence of corporate post-mining obligations will be directly proportional to the

efficacy in deterring and preventing the negligence.

3. Proportionality and Sufficiency of A Combined Imposition of

Administrative and Criminal Sanctions

Fundamentally, criminal action is considered to be proportionally punished
according to the types of crime committed. It embodied a notion believing that the
fairness of punishment imposition should be depended on the proportionality in
punishing an offence based on its wickedness or seriousness. The principle of
proportionality which is then developed, requires that punishments should be
proportional to the seriousness of a crime.”” Hart explained that ‘at the sentence stage,
the punishment must bear some sort of relationship to the act: it must in some sense
“fit” it or be “proportionate” to it’.** Montesquieu noted that ‘it is a great abuse amongst
us to subject to the same punishment a person that only robs on the hishway, and
another that robs and murder. Obvious it is that for the public security some difference
should be made in the punishment’** Further, Montesquieu explained that ‘it is essential
that there should be a certain proportion in punishments, because it is essential that a
great crime should be avoided rather than a lesser one, and that which is more
pernicious to society rather than that which is less’ > Likewise, Beccaria discussed that
‘if an equal punishment is meted out to two crimes that offend society equally, the men
find no stronger obstacle standing in the way of committing the more serious crime if it
holds a greater advantage’.”” These refer to the same idea that the proportionality of
punishment is not merely ended up with the proportional punishment against criminal
actors only, but it is also applicable as an instrumental, which is deemed to reduce the
rate of similar crimes in the future. These indicate that the fitness and proportionality of

the punishments will be directly proportional to the prevention of crime in the future.

# Andrew von Hirsch, “Proportionality in the Philosophy of Punishment”, in Crime and Justice 16 (1992),
p.56.

* Thomas J. Miceli, “On Proportionality of Punishments and the Economic Theory of Crime”, in
European Journal of Law and Economics 46 (2016), p.304.

! bid., p. 304-305.

*Ibid., p. 305.

* Ibid.
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Concerning the proportionality of punishment, Miceli in his account noted four
conceptions of proportionality norm in punishing criminal perpetrators, id est: (i) the first
concept of proportionality: punishments should equal harms; (ii) the second concept of
proportionality: punishments should increase with harms, and (iii) the third and fourth
concept of proportionality: expected punishments should equal (increase with) harms.*
Based on the first conception, it is interpreted that the imposed punishments should be
equal to the harmfulness of the committed crimes. Miceli connected this conception to
economic theory, which overcoming the measurement problem to the equity of the
punishments and harms through dollar-equivalent terms, noting that the amount of
monetary punishments should be equated to the dollar value of the harm that is imposed
by the perpetrator on society.” Based on the second conception, it is argued that the
imposition of punishments should be proportional to the wickedness or seriousness of
the crimes which is indicated by the scale of imposed punishments.” While the third and
fourth conceptions rely on criminal deterrence, which is not the imposition of the actual

punishments but the expected or can be said the effective punishment.”’

In connection with the application of sanctions against corporations, Rich, in her
article, provides several interesting arguments. Rich describes the three parts of why she
argues that corporations cannot be punished. In essence, Rich tries to explain that if
suffering is the goal of punishing a corporation, then the corporation cannot be punished
because a corporation cannot suffer.”® Nonetheless, Rich believes that although
punishment cannot make a corporation suffer, punishment can make a corporation
financially suffer by imposing penalties in the form of confiscation of the corporation’s
assets.” This is in line with my point of view that the corporation itself, other than its
responsible officer, should be punished by administrative sanctions, in this regard in the
form of financial penalties. Even so, punishments that cause suffering physically and
mentally, must still be given to corporate officers, who are responsible for corporate
activities, which are considered to be against the applicable law. Since in practise,
criminal prosecution is applied as an additional sanction to administrative and civil

sanctions, particularly in the matter of corporate criminal misconduct against the

**Ibid., p. 306-307.

* Ibid., p. 306.

* Ibid.

" Ibid., p. 306-307.

*® Sylvia Rich, “Corporate Criminals and Punishment Theory”, in Canadian Journal of Law and
Jurisprudence 29 (2016), p.110.

* Ibid.
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environment, which applies to both corporation and its responsible officer as the result
of their collective misconduct.” Through the combined imposition of administrative and
criminal sanctions, it is believed that such a combined imposition may shape the
corporate behaviour to finally comply with its post-mining obligations against the

environment.

Even if the status of a corporation as a subject of criminal law is still debated by
legal scholars, however, the argument that | stand on is that corporation, as well as its
responsible officers, are subject to criminal law as long as the criminal law recognises so."
Indonesia, Thailand, and South Africa altogether recognise that corporation is also
considered a subject of criminal law under their respective mining regulations. Similarly,
the status of the corporate mental state is also questioned, nonetheless criminalising
negligence is different from criminalising conventional crime whereby there is no need
to prove the intention of the corporation against the negligence.” Therefore, according
to this view, the liability of the corporation will be flown from the fact that the
corporation has failed to fulfil its post-mining obligations against the environment.

On the contrary, there is a notion that the imposition of criminal sanctions against
individuals involved in corporate criminal misconduct is somehow over-deterrence,
believing that the deterrent effect of the administrative sanctions alone is considerably
high.”” However, it is sometimes forgotten that the damages, either directly or indirectly,
resulting from corporate criminal misconduct against the environment are extremely high.
Nonetheless, the corporate officers, as corporate actors, play an important role in the
negligence of the corporation. Further, since the individuals who involve in corporate
misconduct have a close relation to corporate interests, not merely for the interests of
the individuals themselves,* thus, the individuals will also be liable for corporate
negligence. Therefore, the application of criminal penalties against the individual, as the
additional sanction to the administrative sanctions against the corporation, has met the

due deter while not over-deterring the concerned individual.

“Sally S. Simpson et al., “An Empirical Assessment of Corporate Environmental Crime-Control Strategies”,
in Journal of Criminal Law and Criminology 103, 1 (2013), p.232.

“* Paul W. Yudoprakoso, Pertanggungjawaban Pidana Korporasi dan Pemidanaan Korporasi [Corporate
Criminal Liability and Corporate Punishment], p.68.

* David Kerem, “Change We Can Believe in: Comparative Perspectives on the Criminalization of
Corporate Negligence”, in Transactions: The Tennessee Journal of Business Law, p.109.

* Anonymous, “Developments in the Law: Corporate Crime: Regulating Corporate Behaviour through
Criminal Sanctions”, in Harvard Law Review, p.1373.

* David Kerem, “Change We Can Believe in: Comparative Perspectives on the Criminalization of

Corporate Negligence”, in Transactions: The Tennessee Journal of Business Law, p.96.
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4. Regulation on Corporate Post-Mining Obligations of Indonesia,
Thailand, and South Africa

Indonesia, Thailand, and South Africa have been aware that the establishment of
proper and sufficient mining regulations is important for ensuring the equilibrium in the
economic and social development of the mining industries by paying more attention to
environmental protections to ensure the continuity of the environment for the present
and future generations of the countries. In this regard, it is necessary to compare the
applied mining regulations of Indonesia, Thailand, and South Africa to have a closer view
of how they regulate and punish negligence of corporate post-mining obligations against
the environment. Finally, from the legal comparison, there will be compiled the deemed
proper and sufficient mining regulations of the countries to establish a legal model for

punishing negligence of corporate post-mining obligations.

In Indonesia, under Article 96 Subsection (b) of the 2020 Mineral and Coal Mining
Act of Indonesia, the corporation is obliged to ‘carry out management and monitoring,
including reclamation and/or post-mining activity, surrounding the mining area.” This
provision has clearly emphasised that the corporation is obliged to carry out one of the
two post-mining obligations against the environment, implying that the non-fulfilment of
the other post-mining obligations cannot be considered as negligence to corporate
post-mining obligations against the environment in Indonesia. This provision, | argue, is a
setback to the previous mining regulation of Indonesia which obliged corporations to

carry out both the post-mining obligations against the environment.”

In Thailand, under Section 68 Subsection (8) of the Thai Minerals Act B.E. 2560
(2017) (hereinafter referred to as the 2017 Thai Minerals Act), it is the obligation of the
corporation to ‘rehabilitate the mined area, during the mining and subsequent to the
closure of the mine ...". Moreover, the corporation must conduct surveillance of the
impacts on the environmental quality and public health during and subsequent to the
closure of the exploited mining areas.* This clearly indicates that the 2017 Thai Minerals
Act also obliges corporations to carry out post-mining obligations to carry out management

and monitoring of the exploited mining areas.

* Cf People’s Representative Council, Short Act Number 4 of 2009 on Mineral and Coal Mining, a 96 (c)
(ID); and Act Number 3 of 2020 on the Amendment of the Act Number 4 of 2009 on Mineral and Coal Mining, s
96 (b) (ID).

“ National Assembly of Thailand, Thai Minerals Act B.E. 2560 (2017), (Bangkok: The Secretariat of the
Cabinet, 2017), s 68 (8) (TH).
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While in South Africa, by referring to Section 25 of Act Number 49 of 2008 on
Mineral and Petroleum Resources Development Amendment Act (hereinafter referred to
as the 2008 Mineral and Petroleum Resources Development Act of South Africa), the
corporation must ‘comply with the conditions of the environmental authorisation.’, for
the importance to manage and monitor the mining impacts after the mining operation
has been carried out by the corporation.”” Under the law of South Africa, environmental
authorisation is defined as a type of measure applied to prevent future impacts on the
environment and socio-economic of the people resulting from corporate mining activities.*
In connection with this, if there is occurred environmental damages against the mining
areas as a result of corporate mining operations, the government of South Africa may
provide supervision against the concerned corporation through the Ministry of
Environmental Affairs and Tourism.” This supervision aimed to take necessary measures
to prevent and rehabilitate the concurrence impacts.” Even though the corporate
post-mining obligations against the environment have not been clearly specified under
the 2008 Mineral and Petroleum Resources Development Act of South Africa, nevertheless,
by connecting the related Acts of South Africa, it can be concluded that corporations
must carry out management and monitoring the environmental and socio-economic

impacts of the mining activities which specified under the environmental authorisation.

According to these three regulations of the compared jurisdictions, it can be
considered that the corporate post-mining obligation against the environment to
rehabilitate the mining areas is a mandatory obligation of a mining corporation. Regardless
of the difference in the applied terms of the countries, it is clear that all of the countries
are aware that corporate post-mining obligations against the environment are necessary

for the importance of environmental continuity.

It is also prominent that by referring to the aforementioned provisions of the
countries, there are also differences, in particular regarding the conception of the
corporate post-mining obligations, within the mining regulation of the compared

jurisdictions. Firstly, the mining regulation of Indonesia, which is different from Thailand

" National Assembly of South Africa, Act Number 8 of 2004 on the National Environmental
Management Amendment Act, (Cape Town: National Assembly of South Africa, 2004), s 24 (4) (f) (ZA).

*® National Assembly of South Africa, Act Number 107 of 1998 on the National Environmental
Management Act, (Cape Town: National Assembly of South Africa, 1998), s 23 (2) (b)(c) (ZA).

* National Assembly of South Africa, Act Number 49 of 2008 on Mineral and Petroleum Resources
Development Amendment Act, (Cape Town: National Assembly of South Africa, 2009), s 45 (1) (ZA).

** National Assembly of South Africa, Short Act Number 49 of 2008 on Mineral and Petroleum Resources
Development Amendment Act, s 46 (1) (ZA).
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and South Africa, directly mentions that the corporation is obliged to carry out
reclamation or post-mining activity against the exploited mining areas as a form of
corporate post-mining obligations against the environment. In relation to this, in
Indonesia, under Article 1 Subsection (26) and Subsection (27) of the 2020 Mineral and
Coal Mining Act of Indonesia, it is clearly defined definitions of reclamation and
post-mining activity which cannot be found in Thailand and South Africa. These definitions
are applied to differentiate the type and process of each of the corporate post-mining
obligations so that these corporate post-mining obligations can be easily distinguished.

The mining regulation of Thailand straightforwardly mentions that the corporation
must carry out management and monitoring of the exploited mining areas, without further
explaining the threshold of the management and monitoring as the mining regulation of
Indonesia does. Whereas, the 2017 Thai Minerals Act may define the corporate
post-mining obligations under Section 4 of the Act, since several used terms are defined
under that Section.

The mining regulation of South Africa, different from Indonesia and Thailand, does
not mention that management and monitoring of the exploited mining areas is
obligatory for the corporation. Instead, the mining regulation of South Africa mentions
that the corporation must comply with the conditions of the environmental authorisation,
regardless that the definition and conditions of the environmental authorisation are
regulated under separate regulations.”® This circumstance leads to confusion in
acknowledging the mandatory obligations of the corporation against its exploited mining

areas.

Even though Indonesia, Thailand, and South Africa have similarities in their
provisions in the regulation of corporate post-mining obligations against the environment,
nevertheless, the provisions of these countries have their distinctive and unique measures
to regulate the corporate post-mining obligations against the environment. These unique
and distinctive measures, | believe, derived from the practical issues experienced by each
of the countries that are expected to be more directly sufficient in preventing the
negligence of corporate post-mining obligations against the environment. This is due to
the mining regulations of the countries explicitly mentioning that their previous mining
regulations are no longer relevant to deal with the current development in the mining
sector. In this regard, it will be very beneficial to acknowledge the applicable measures
that can be translated into the legal model to regulate; punish; and further prevent the

negligence of corporate post-mining obligations against the environment in the future.

*! Cf National Assembly of South Africa, Short Act Number 107 of 1998 on the National Environmental
Management Act, s 23 (2) (b)(c) (ZA); and Act Number 8 of 2004 on the National Environmental Management
Amendment Act, s 24 (4) (f) (ZA).
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5. Application of Administrative and Criminal Sanctions to Negligence
of Corporate Post-Mining Obligations

In accordance with the applicable punishment to the negligence of corporate
post-mining obligations against the environment, it is found that the compared jurisdictions
commonly recognise two types of punishments imposable to the negligence of corporate
post-mining obligations against the environment, id est administrative sanctions and
criminal sanctions. It is also prominent that the compared jurisdictions recognise a
combined imposition of administrative and criminal sanctions on the deviant corporation

as well as its responsible officers.

In Indonesia, under the 2020 Mineral and Coal Mining Act of Indonesia, the
imposition of sanctions against the negligence of corporate post-mining obligations will
be depending on the timeline of the negligence. The 2020 Mineral and Coal Mining Act
of Indonesia divides the negligence into: (i) the negligence before the closure of mining
activity; and (i) the negligence after the closure of mining activity. This indicates that, if
the negligence occurs before the closure of mining activity, thus, the corporation will be
punishable by administrative sanctions. On the contrary, if negligence occurs after the
closure of mining activity, thus, the corporation will be punishable by criminal sanctions.
In relation to this, there are several administrative sanctions imposable upon a deviant
corporation for neglecting its post-mining obligations before the closure of mining
activity. By referring to Article 151 Subsection (2) of the 2020 Mineral and Coal Mining Act
of Indonesia, it is stated that ‘Administrative sanctions as referred to in Subsection (1)

are: (a) written reprimand; (b) fines; (c) cessation; and (d) revocation of mining licenses.’

Similarly, in Thailand, if a corporation fails to comply with its post-mining
obligations, the corporation will be imposed by administrative sanction in the form of
revocation of mining license, which may only be imposed if the corporation is yet unable
to comply with its post-mining obligations even after the corporation is given time to
behave correctly and appropriately.” This implies that the 2017 Thai Minerals Act will
not directly revoke the mining license of the corporation, yet, the corporation will

initially be given a specified time to behave accordingly.

While in South Africa, by referring to Section 93 Subsection (1) of the Act Number
28 of 2002 on Mineral and Petroleum Resources Development Act (hereinafter referred
to as the 2002 Mineral and Petroleum Resources Development Act of South Africa), which

is still in force, the imposable administrative sanctions against the corporation are in form

*? National Assembly of Thailand, Short Thai Minerals Act B.E. 2560 (2017), s 70 para (4) (TH).
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of a suspension or termination to the mining operations. Moreover, subject to Section 47
Subsection (1) of the 2008 Mineral and Petroleum Resources Development Act of South
Africa, the imposable administrative sanction against the corporation is in the form of
cancellation of its mining licenses.” These Acts indicate that South Africa recognises three
forms of administrative sanctions imposable upon the deviant corporation, inter alia: (i)
suspension of mining operations; (ii) termination of mining operations; and (iii) cancellation

of mining licenses.

These manifested that there are similarities between the compared jurisdictions
in imposing administrative sanctions to the negligence of corporate post-mining obligations
against the environment, particularly the types of administrative punishments recognised
by the Indonesian and South African mining regulations. Notwithstanding, both Indonesia
and South Africa use different terms to refer to the types of punishments which are
actually the same, whereby Indonesia uses the terms cessation and revocation while

South Africa uses the terms suspension or termination and cancellation.

In connection with the aforementioned provisions of the countries, it is prominent
that there are several differences in the punishment of negligence of corporate
post-mining obligations against the environment of the compared jurisdictions. Indonesia,
different from Thailand and South Africa, recognises more complex types of administrative
sanctions against the negligence of corporate post-mining obligations, including monetary
penalties upon the deviant corporation. Moreover, Thailand only recognises a revocation
of a mining license as a type of applicable administrative sanction upon the corporation,
while South Africa recognises three types of administrative sanctions in the form of
suspension or termination of the mining operations and cancellation of mining licenses
upon the deviant corporation. These also indicated that the 2020 Mineral and Coal
Mining Act of Indonesia applies a gradual imposition of administrative sanctions to the
negligence of corporate post-mining obligations against the environment. This implies that
the failure to comply with the corporate post-mining obligations will not directly result
in the revocation of mining licenses, but the deviant corporation will be initially imposed

by lower types of administrative sanctions, inter alia written reprimand and cessation.

Moving to the imposable criminal sanctions against the negligence of corporate
post-mining obligations. In Indonesia, the deviant corporation will be imposable by

criminal sanctions in the form of imprisonment not exceeding five years and fines not

** National Assembly of South Africa, Short Act Number 49 of 2008 on Mineral and Petroleum Resources
Development Amendment Act, s 47 (1) (ZA).
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exceeding IDR 100 billion,”* which is approximately equal to USD 6.7 million. In addition,
by referring to Article 161B Subsection (2) of the 2020 Mineral and Coal Mining Act of
Indonesia, the corporation may also be imposed an additional penalty in the form of
payment of funds to fulfil the neglected post-mining obligations.” Since the 2020
Mineral and Coal Mining Act of Indonesia has divided the types of negligence into two
types, thus such criminal sanctions may only be imposed upon the negligence occurring
after the closure of mining activity.

Similarly, in Thailand, the negligence of corporate post-mining obligations will be
subjected to imprisonment not exceeding one year and/or a fine not exceeding THB
300.000,” which is approximately equal to USD 8.9 thousand. These show that both
Indonesia and Thailand have quite similar measures in punishing negligence of corporate
post-mining obligations against the environment, notwithstanding, the amount of the
applicable criminal sanctions are very much different.

The applicable criminal sanctions in South Africa are clearly different from the
other two countries since the 2008 Mineral and Petroleum Resources Development Act
of South Africa leaves a legal vacuum in the punishment of negligence of corporate
post-mining obligations against the environment. As it could be seen that the Act leaves
a space for negligence to be punished by a flexible provision, which may also be applied
to the other types of corporate misconduct that are not clearly punished within the
mining regulations of South Africa. It is stated under Section 98 Subsection (1) of the 2002
Mineral and Petroleum Resources Development Act of South Africa that a corporation is
guilty of an offence if it contravenes or fails to comply with any other provisions of this
Act. The penalty for such an offence is governed in Section 99 Subsection (1) (g) of the
2002 Mineral and Petroleum Resources Development Act which imposes the corporation
with imprisonment not exceeding six months and/or fines whose amounts do not
explicitly stipulate. Therefore, it is implied that the mining regulations of South Africa, yet,
do not specifically regulate that negligence of corporate post-mining obligation will be

imposable by criminal sanction.

In these regards, there is a prominent similarity between both Indonesia and
Thailand. Both countries directly ruled that neglecting corporate post-mining obligations

will be punishable by criminal sanctions within their respective mining regulations. While

> People’s Representative Council, Short Act Number 3 of 2020 on the Amendment of the Act Number
4 of 2009 on Mineral and Coal Mining, 161B (1) (ID).

> People’s Representative Council, Short Act Number 3 of 2020 on the Amendment of the Act Number
4 of 2009 on Mineral and Coal Mining, 161B (2) (ID).

* National Assembly of Thailand, Short Thai Minerals Act B.E. 2560 (2017), 160 (1) (TH).
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on the contrary, South Africa in its mining regulation does not even stipulate a specific
provision intended to criminally punish the negligence of corporate post-mining obligations
against the environment. Nevertheless, it can be concluded that Indonesia, Thailand, and
South Africa share a similarity in the application of a combined imposition of
administrative and criminal sanctions to the negligence of corporate post-mining
obligations, regardless of the applicable criminal provision of South Africa is not

exclusively intending to punish such a thing.

The emergence of administrative sanctions somehow, according to Adshead, is
closely related to the rise of perception that the environmental offences are not as
serious as conventional crime, leading to the decriminalisation of environmental
offences.”” Nonetheless, it is sometimes forgotten that the damages, either directly or
indirectly, resulting from the neglicence of corporate post-mining obligations against the
environment are extremely high which affects the environment, the community as well
as the corporation itself. Moreover, the responsible corporate officers are most likely
involved in the negligence corporate of post-mining obligations, not because of the
importance of the corporate officers themselves. Therefore, | strongly believe that the
application of criminal sanction upon the individual as well as administrative sanction
upon the corporation will meet the due deterrent while not over-deterring the concerned

individual as well as the corporation.

Therefore, to deter the deviant corporation, the sanctioning should be severely
imposed upon the corporation as well as its responsible officers, because the fact that a
corporation itself cannot be imprisoned, thus, the imprisonment should be attached to
the responsible corporate officers, while the corporation itself should be bound by
administrative sanctions, in particular the monetary penalties.”® Moreover, the imposition
of monetary penalties should be high enough to make the corporation, on the one hand,
deters and on the other hand, perforce to discharge all of the profit obtained from the
illegal activities.” What criminal regulation should regulate is the measure to discharge
all of the profits obtained by the corporation from its deviant behaviour and at the same
time to impose a monetary penalty in the form of monetary fines. Certainly, responsible

corporate officers should also be imposed with proportional imprisonment.

*" Julie Adshead, “Doing Justice to the Environment”, in The Journal of Criminal Law, p.225-227.

*® Anonymous, “Developments in the Law: Corporate Crime: Regulating Corporate Behaviour through
Criminal Sanctions”, in Harvard Law Review, p.1365.

> Ibid., p. 1365-1366.
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Indonesia can be a good example in the combined imposition of both
administrative and criminal sanctions against the negligence of corporate post-mining
obligations, due to Indonesia has clearly and explicitly threatened the negligence with
considerably strong sanctioning. Under the 2020 Mineral and Coal Mining Act of
Indonesia, the imposition of sanctions against the negligence of corporate post-mining
obligations will be depending on the timeline of the negligence. This is due to the 2020
Mineral and Coal Mining Act dividing the negligence into: (i) the negligence before the
closure of mining activity; and (i) the negligence after the closure of mining activity. This
means that when a corporation is neglecting its post-mining obligations before the mining
activity is ceased and completed, the deviant corporation is punishable by administrative
sanctions in the form of written reprimand; cessation; revocation of mining licenses, and
fines. While the contrary, when a corporation is neglecting its post-mining obligations
after the mining activity is finally ceased and completed, the deviant corporation is
punishable by criminal sanctions in the form of imprisonment for a maximum of five years
and fines for a maximum of IDR 100 billion,” which is approximately equal to USD 6.7
million. Moreover, the corporation may also be subject to an additional penalty in the

form of payment of funds to fulfil the neglected post-mining obligations.

Accordingly, it can be said that the imposition of both of these punishments will
not be given at the same time, due to the timelines of the negligence being different.
In this regard, it is suggested to transplant the regulation of both the 2017 Thai Minerals
Act and the 2020 Mineral and Coal Mining Act of Indonesia, because the two Acts have
their respective advantages. From the side of the 2017 Thai Minerals Act, the measure
which directly applies both administrative and criminal sanctions against a corporation
can be transplanted as a model in the legal formulation. While from the side of the 2020
Mineral and Coal Mining Act of Indonesia, the amount of sanctioning is significantly
higher compared to Thailand and South Africa, indicating that such measure can also be
transplanted as a model in the legal formulation. This will result in strong sanctioning,
which is considerably proportional and not over-deterrent to the side of the corporation.
Therefore, the application of this measure is expected to contribute more directly to the
protection of the environment and avoid damages resulting from the direct and indirect

impacts of the negligence of corporate post-mining obligations against the environment.

* People’s Representative Council, Short Act Number 3 of 2020 on the Amendment of the Act Number
4 of 2009 on Mineral and Coal Mining, 161B (1) (ID).
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CONCLUSION

It could be said that the continuity of corporate negligence of its post-mining
obligations is resulting from the considerably low standards in the punishment of the
negligence of corporate post-mining obligations against the environment. It is argued that
the imposition of an administrative sanction in the form of monetary penalty alone has
considerably met the due deter for the deviant corporation. Nevertheless, the direct and
indirect impacts of the negligence of corporate post-mining obligations are not only
damaging the environment and the surrounding community but also damaging the
corporation itself, meaning that the impacts are considerably massive. Therefore,
| strongly believe that a combined imposition of administrative sanction against the
corporation and a criminal sanction against the responsible corporate officers will be
proportional and not over-deterrent to both of corporation and its responsible officers.
In relation to the application of a combined imposition against the negligence of corporate
post-mining obligations, | argue that such imposition will not over-deterring the
corporation as well as its responsible corporate officers, meaning that the combined
imposition of administrative and criminal sanctions will meet the due deterrent. | suggest
that this combined imposition can be transplanted by countries that face issues relating
to the negligence of corporate post-mining obligations against the environment so that
the countries may present a deterrent effect to the corporation and its responsible
officers.

Indonesia, Thailand, and South Africa have similar and also different applicable
measures, which are unique and distinctive in punishing negligence of corporate
post-mining obligations against the environment. These compared jurisdictions recognise
that the mining operations should be carried out in an environmentally-friendly
perspective without leaving the importance to create an equilibrium in the economic and
social development of the countries, which leads to the formulation of a legal provision
that obligates the corporation to carry out post-mining obligations against the environment
during and subsequent to the closure of the mining activity. Moreover, the compared
jurisdictions apply a combined imposition of administrative and criminal sanctions against
negligence of corporate post-mining obligations, by means to proportionally and
sufficiently punish negligence of corporate post-mining obligations against the environment.
Notwithstanding that, there are different measures applied by the countries in punishing
such negligence. Through proportionately and sufficiently punishing neglicence of
corporate post-mining obligations, | strongly believe that a combined imposition of

administrative sanctions and criminal sanctions will be proportional and not over-deterrent
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to the negligence of corporate post-mining obligations against the environment.
| recommend that, at least to the future mining regulations of Indonesia, the legal
formulation for the punishment of the negligence of corporate post-mining obligations
should be carried out proportionally and sufficiently so that the future mining regulation
may contribute more directly to the protection of the environment and avoiding

damages.
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Abstract

This research article examines the evolution of the interpretation of Article XXI(b)
of the World Trade Organization (WTO) concerning security exceptions, from the GATT era
to the present. It analyzes practices and rulings related to invoking these exceptions. The
study finds that during the GATT and early WTO periods, the interpretation of Article XXI
lacked clarity, with very few references to these exceptions. In cases where they were
invoked, disputes were often resolved through negotiations without going through
adjudication processes that would establish norms or practices. However, since the trade
war era, invoking these exceptions, Article XXI(b), has become more widespread, and the
WTO Dispute Settlement Body has shown clearer trends on several issues. These include
allowing states discretion in the chapeau while reserving interpretative authority for the
Dispute Settlement Body in specific provisions, dividing the elements of the provision,
and interpreting “essential security interests.” Nevertheless, some issues remain unclear,
particularly regarding the interpretation of “emergency in international relations” and
how state discretion is reviewed by the Dispute Settlement Body.

Keywords: Security Exceptions, World Trade Organization, Article XXI(b)
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' Michael J. Hahn, “Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception”, in
Michigan Journal of International Law 12 (1991), p.558-620.

? Simon Lester and Huan Zhu, “Closing Pandora’s Box: The Growing Abuse of the National Security
Rationale for Restricting Trade,” [online] Available from : https://www.cato.org/publications/policy-analysis/

closing-pandoras-box-growing-abuse-national-security-rationale. [15 June 2024]
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® Article XXI of GATT: Security Exceptions
Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any information the disclosure of which it
considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary for the
protection of its essential security interests
(i) relating to fissionable materials or the materials from which they are derived;
(i) relating to the traffic in arms, ammunition and implements of war and to such
traffic in other goods and materials as is carried on directly or indirectly for the purpose
of supplying a military establishment;
(iii) taken in time of war or other emergency in international relations; or
() to prevent any contracting party from taking any action in pursuance of its obligations under
the United Nations Charter for the maintenance of international peace and security.
* Matthew Kahn, “Pretextual Protectionism? The Perils of Invoking the WTO National Security Exception,”
[online] Available from : https://www.lawfaremedia.org/article/pretextual-protectionism-perils-invoking-wto-
national-security-exception. [15 June 2024]
® James Bacchus, “The Black Hole of National Security: Striking the Right Balance for the National
Security Exception in International Trade,” [online] Available from : https://www.cato.org/policy-analysis/

black-hole-national-security. [15 June 2024]
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® U.N. Economic and Social Council, “Second Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment, Verbatim Report: Thirty-Third Meeting of Commission A,” at 21, U.N. Doc.
E/PC/T/A/PV/33 (July 24, 1947) [online] Available from : https://docs.wto.org/gattdocs/q/UN/EPCT/APV-33.PDF.
[15 June 2024]
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2. mMsanuluga GATT (1947-1994)
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" Sebastian Mantilla Blanco and Alexander Pehl, National Security Exceptions in International Trade
and Investment Agreements: Justiciability and Standards of Review, 1" edn. (Springer Nature, 2020), p.10.

® GATT Coundil, “Sweden Import Restrictions on Certain Footwear,” at 3, L/4250 (Nov. 17, 1975) [online]
Available from : https://docs.wto.org/gattdocs/q/GG/L4399/4250.PDF. [15 June 2024]

° GATT Council, “Minutes of Meeting Held in the Palais des Nations, Geneva, on 31 October 1975,”
at 8-9, GATT Doc. CIM/109 (Nov. 10, 1975) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M109.
PDF. [15 June 2024]

' GATT Council, “Minutes of Meeting Held in the Centre William Rappard on 7 May 1982, at 10,
GATT Doc. CIM/157 (June 22, 1982) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M157.PDF.
[15 June 2024]
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" GATT Council, “Minutes of Meeting Held in the Centre William Rappard on 29-30 June 1982,”
at 19, GATT Doc. CIM/159 (Aug. 10, 1982) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M159.
PDF. [15 June 2024]

" Michael J. Hahn, “Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception”, in
Michigan Journal of International Law, p.595.

P GATT Coundil, “Minutes of Meeting Held in the Centre William Rappard on 29 May 1985,” at 2-16,
GATT Doc. C/M/188 (June 28, 1985) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M188.PDF.
[15 June 2024]

“lbid., at 2.

' GATT Coundil, “Minutes of Meeting Held in the Centre William Rappard on 17-19 July 1985,” at 41-46,
GATT Doc. C/M/191 (Sept. 11, 1985) [online] Available from : https://www.wto.org/gatt_docs/English/
SULPDF/91160043.pdf. [15 June 2024]

' GATT Council, “Minutes of Meeting Held in the Centre William Rappard on 12 March 1986,” at 7,
GATT Doc. CIM/196 (Apr. 2, 1986) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M196.PDF.
[15 June 2024]

" GATT Coundil, “Report of the Panel: United States — Trade Measures Affecting Nicaragua,” at 5.3, L/6053
(Oct. 13, 1986) [online] Available from : https://www.wto.org/english/tratop_e/dispu_e/gatt_e/85embarg.pdf.
[15 June 2024]
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*® Ibid., at 5.16.

¥ Petros C. Mavroidis and Mark Wu, The Law of the World Trade Organization (WTO): Documents,
Cases and Analysis, 1* edn. (West Academic Publishing, 2013), p.738.

“Wesley A. Cann Jr., “Creating Standards and Accountability for the Use of the WITO Security Exception:
Reducing the Role of Power-Based Relations and Establishing a New Balance Between Sovereignty and
Multilateralism”, in Yale Journal of International Law 26, 2 (2011), p.429.

' GATT Council, “Report of the Panel: United States — Trade Measures Affecting Nicaragua,” at 5.17
[online] Available from : https://www.wto.org/english/tratop_e/dispu_e/gatt_e/85embarg.pdf. [15 June 2024]

* Dapo Akande and Sope Williams, “International Adjudication on National Security Issues: What Role
for the WTO?”, in Virginia Journal of International Law 43 (2002), p.379-380.

? Sebastian Mantilla Blanco and Alexander Pehl, National Security Exceptions in International Trade
and Investment Agreements: Justiciability and Standards of Review, p.12.

* Tsai-fang Chen, “To Judge the ‘Self-Judging’ Security Exception under the GATT 1994: A Systematic
Approach”, in Asian Journal of WTO & International Health Law and Policy 12, 2 (2017), p.311-356.
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» WTO, “Request for Consultations by the European Communities: United States - The Cuban Liberty
and Democratic Solidarity Act,” WT/DS38/1 (dated 13 May 1996) [online] Available from : https://docs.wto.org/
dol2fe/Pages/SS/directdoc.aspx?filename=Q:/G/L/71.pdf. [15 June 2024]

* Shin-yi Peng, “Cybersecurity Threats and the WTO National Security Exceptions”, in Journal of
International Economic Law 18, 2 (2015), p.451-453.

" Rostam J. Neuwirth and Alexandr Svetlicinii, “The Economic Sanctions over the Ukraine Conflict and
the WTO: ‘Catch-XXI” and the Revival of the Debate on Security Exceptions”, in Journal of World Trade 49, 5
(2015), p.891-914.

 Shin-yi Peng, “Cybersecurity Threats and the WTO National Security Exceptions”, in Journal of

International Economic Law, p.455-456.
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* WTO, “Report of the Panel: Russia — Measures Concerning Traffic in Transit,” WT/DS512/R, para 7.128
[online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/512R.pdf.
[15 June 2024]

* Ibid., para 7.82, 7.101.
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*! Ibid., para 7.139.
* Ibid., para 7.130.
* Ibid., para 7.132-7.133.
**Ibid., para 7.76, 7.111.
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4.2 Saudi Arabia - Measures Concerning the Protection of
Intellectual Property Rights
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*® WTO, “Report of the Panel: Saudi Arabia -~ Measures Concerning the Protection of Intellectual
Property Rights,” WT/DS567/R, para 7.243 [online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.
aspx?filename=q./WT/DS/567R.pdf. [15 June 2024]

* Ibid., para 7.245.

*" Ibid., para 7.249.

* Ibid., para 7.252.
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azilintannasinmien1sAmauA1vednAnisnIsAlan (GATT) IneinuauInsnsaniani s
wmanuarezgiilonanaamelsy uauin Wndln uesind Sady nsA uazdu wmsnsd
ansgasniiuue loun nstvuan@uindi 25% dmsumanndmnussian n1sivunng
Wt 10% dmsuevgilideunusean am%ameimLL&N’nmmmimﬂanmummmimeUu
LWaﬂﬂﬂaqmmuummumﬁ%mLLavmmmuﬂumqmmamu lgavsgensnenadnunmns
mnanLUuﬂﬂﬁmauauaqmamavaﬂmumaﬂu,avava:uLuammmﬂulﬂiumm@ﬂaﬂ Fsenadana
nsgnUsoAuunsi L ATIgRakay AU AvesanSTowEn TuaRil Panel dadud
wnsnsvesaniss Bildduinesnsfidnduegausiase waglilddfmanzaudvioynnad
\Rerdeatunauszloviddnluduausiung LLaumaqumummmulﬂuulﬂsaamumszu
anduluruduiusseninesena andyn lilamnsndesniusunnutunstugnald

4.3.2 Uszhunisiniiy

Panel T919mdnn () — Gin) Wudeuluiies 3 dafarunsaldsnamiuuins XXib) e
Wusnan1snande (Exhaustive List) Tullaidusegnavedoulviotavilianunsasndesniuiu
2nala®

wan9nil Panel Fadududnnns XxXib) Slilsiluunasaziuiunslnafidiavessy
NTUNBININA (Self-judging) wazdmunityqanlyaiin “fansunin” ldlauuigainuii
Panel lifiwpsnunalunsfiasandadumsiunumsinnunsuntivionn

FIAGIUGASN13AANUTNANTF 9199UNANEINTANIBIBING I UMETUTLANIY
& & « . . y A o v a v aa
V831951 XXI(b) Wuilu “single relative clause” Wvhlviussimaaandnaunsaldnanila
lunisidentgiReulumu () - (i) e

* Ibid., para 7.254.

0 WTO, “Report of the Panel: United States — Certain Measures on Steel and Aluminium Products,”
WT/DS544/R, para 7.113 [online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/
WT/DS/544R.pdf. [15 June 2024]

! Ibid., para 7.128.
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g anunisalaniduluanuduiusseninesema luaddl Panel laRAuveny
ndndnsusneuvi laglurnumvaneves (i daaunisalanidulupuduiusseninasema
AadiinansenuilanuguLsvseeusLiguivamsu®

4.4 United States - Origin Marking Requirement
4.4.1 Farfinnseiifieatasiuad

§09n3W09an5F0LU3N1ENTFRLUTN1ALLIATOANAIIIAI8NITAIAUAIVBIBIANTT
nsAlan (GATT) lnenmusdafiiunnshnaanurasnttindua (Origin Marking Requirement)
F1Aufne1ngasns (Hone Kone) azdeafinaainit “3u (China)” Tnegreinduluionausslow]
diglusuanusiuag Imammmiﬁfﬁﬂmﬁmmmﬂmmﬁ’maaiaamumizﬁé’m%m%wwwu
Tugesns Tuafitl Panel dndiud1 Arwivadedoiunisaiduansuywesulugesnaiulallis
AnusuLssiteaneiazfuanumsaignidulusuauduiusseninesema nafoansge
liansnsadrstesniiusuanusiuasls

4.4.2 Usziun1siniy

[
aaa

Anuaulavesaflfslumdnduves Panel nandaannisheinsainiwdangwly
seazdeadululurhusafieaduiu United States - Certain Measures on Steel and
Aluminium Products WT/DS544/R 11n1381a1e51 XXI(b) Hudiassuumihuazumanis
wonifu 1ally Single Relative Clause wazanasillalinisnafifavestsemeaufnitaun
lunsendesniiusumiutiuadud® tnefimssndradesniudlefinnsdfinmazsiosssy

)44

mgdrenansuunaniy (), () wie (iN* Wesnluafilunsududuansys lldsnding

UnElawaluusuUNnTLUS (i) Panel 3saunsaiansanssldle

v
o A

Huiitaauuazgdnadilne Panel vaandiiin n1seuanns XXIb) wwfosutseaniiu
2 dunampeunihdudunmslinafiivvesusamaaundniiondesniuduauiunsduddly
msfiansanineslsfenaussloviidfyduanuiiues uaziinnsananudndulunisldunsnis
Weduasesmausglovidu dmdvunanizdulunisfinnsanlaeniide (Objective
Determination) 1ng Panel® dwiudidunisfiansan Panel asfiansandoultluunianis
(i) - (i) NouwaITsRTUUNluarudialy®

*“ Ibid., para 7.139.

 WTO, “Report of the Panel: United States — Origin Marking Requirement,” WT/DS597/R, para 7.66-7.69,
7.77 [online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q./WT/DS/597R.pdf.
[15 June 2024]

“ Ibid., para 7.259.

* Ibid., para 7.89, 7.256.

“ Ibid., para 7.263.
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Hopmvesanunsaianiduluaruduiussewhesemdlunsdiinufiansyn S1efodes
Avduyweny @i muazUssrsulaelugons Sslsidesmumnumnevesaniunsaigniduly
M9sEnineUsEmAnIAImIneiin azdenduaniunisaiiifinnusuusiviennuienss
Weuwinvselnalfgaiuaiasiy visedinansenusenuduiiusseninausemevseanuduius
sevinsUszmaiiguuse’ namde Panel axfiansuiivaindasnsmvdeaniunisaignidy
TueuduiussenieUssmamAntulussaienisliinnsnisvieliviy Tneazlifinnsani
AvnTaIAnIUN LN NeY1s® Lagnsfinnsananiunsaianduiifunsfinnsudu
s1ensel 91U (Case-by-case Basis)®

Mnmsfnwdnsiuannsadidedunaliin Usingnisaliiietuinanfunisiugaues
nsfudadila arnsdlavesssmaau@n WTO flagliongrang xxi Sndeld Usgnauiy
a01uN1sainIeAYriniureeIAnTansIaivesasAnTIriuTainImYes WTO (Appellate Body)
dawald WTO egluanmusiiuszundy dmsuanudssionisilinisendradesniiudu
mnusfuadlufamsmsmsinanedudessssumany waznisit WTO lianansadidansld
msonedesniufuanusiuadumeifaiiedudesduanuveusssudmivguassana
3fn wazdilnnudesilaziinannsiiddindussrinssemeidinagnity ediaeuanansa
yesaBnlunsdiduulouefimnwuduindududmiunausslovifuaasiunausiana
Auviase”

5. HAN15798
5.1 USEAUNANZNTSUNITININVINNININNANTALIU
5.1.1 Usziaunisuusasnusznauvasuntyen

wuinduiutesniumlvluunns XX dwmsudesniunuainusiuasuuns XXib)
fsmautsasAusznevlunseruluuniiuunaniy lneunidalunisldnafiiavesuszme

% )

auNInAendasniuauANLTUATLS 9 lUNNTRANS NI lsAnaUsE eVl AU UANLTLAY

o

(%
[ &Y

wazfinrsanausuiulunislduinsnindoduasomausslonidu dvivunangdy
Wunsiansanlaeniide (Objective Determination) lngmugnssunsitadedefininuay
umamz () - Gi) Wudeuludies 3 defianunsalddrsmuming Xxib) I Wusenisiisda
Tlashegwesdeuluiionsendadeeniulunsdidu 9 Snld

" Ibid., para 7.297.

* Ibid., para 7.308.

“ Ibid., para 7.312.

*® Tatiana Lacerda Prazeres, “Trade and National Security: Rising Risks for the WTO”, in World Trade
Review 19, 1 (2020), p.137-148.
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5.1.2 N1SAAIUATIN “NR1504171”

i “Fansanin” dussnszrisumirfuunanglu () - (i) Tnemsesueweealy
milensainwdangy wegnslinafide “Aasumin’ Suluvesssmaandnmiunsounqu
uillesdrnvesunt Fasaudsanudnduvesmsliinnsnaifieduaseawausslovifang1ad
Ussimaaan@nfinnsanindidusne TaemsfiarsandinsdfiimmdhFeulumuuniame () - (i)
vdoldtudusunvesaagnssunsitadedofinm

5.1.3 M3ARNA19 “radselevidragludiuainuduns”

nauselosldAyAuANuAg (Essential Security Interests) waunIMauseluasiniu
AATIUAY (Security Interests) wazdiAumnefiawausslevunanietfuntnfivessy waziudu
InsiiarsaniteslsfenausslevidAysiunuiuasiulugaidaveuwnas sy

4

5.2 Uszihuiigefianulddanu
5.2.1 NM3AANATIT “aarunisalaniduluanudunussendnedsama”

AluundoyaRfliAoin “other emergency in international relations” AaugnssUN"T
Madetoinmlana1liluaf Saudi Arabia - Measures Concerning the Protection of
Intellectual Property Rights 31 anudaudananmiilosasiasugiaanagnuedlainsaiiuuag
suussluanunevainsiiasssninUseme wiliianatieldinluanunisalanidulumeszning
Usgmanarameved (i) usdanudaudimis nadlewieiasugintunsenusenieviili
Aanatifguiosturausslovdlummms vie nauselonflunsdnungraneuazainuasy
Foudos Faldvensveundnit wansenuiufesiinuguusadefisurifuamsy wae
nsfirsanagfinsaisrhiasemvdeanunsaianidulunnuduius s samainiy
Tusgwinensinmsnavieliivindu laeaglifarsanhaivmuesaniunsalduinanesls uay
agnsiasndusensd q 1

Ussiiumsinsaniiaugnssunsidededofinmlildndafduiifna, nande
angRnsanlillinsrauarudenlesiiuiadssenins sz nawosnpsnsidulssdiui
msasegeswiaidamasanunmsaianiau Tnsanzednedalilituarhdndudesdinisaanisal
haseruvdeaniunsaianidudu q luanudiuseisssmmsiugnasield uenani
felaildeAuseiennuddguesesduszneunieniimans wu malnddatuanudaudsi
Aeades Wudu Auiunisdaniunisaianiduluauduiusszaiiassmaiagsnsld
0819n 39w 9 q ifunsnsvaeulneniidevesnaznssunmddadedefinom

n1saseaudaulunsiny “aarunisaigniduluanuduiusseninelsemna”
AIstananNIsAnLaLSEa TN Rdyy N JIREuUNIRENg VI gauS e A.A. 1969 (VCLT)
Junseundn a1u1saBua1nn1sinuAILAILVaNesssNaT (Ordinary Meaning) fansaun
AMUVNEVDIATIN “emergency” TuuSunvasAuduRLSSEIUTEINe Fedadidnvasves
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ANTIAILLAY AL TULSITINTENUADAIELRUS sEndnsUsEImAeg1aTided gy Vel
aadUsEnauddnfinasfiansufinfufefifdiuia (Temporal Element) @sUsznausie
N15RITUITTELLIAIVDIANUNTURNLEY ANUFUNUTIENINITEELLIANVBININTNITAY
A0UNNSRIgNLEY wazmsUseiiunnusediomesaniunisal wagilfinugliamans (Geographic
Flement) Wudnesausznauiidnfey Taedesiansanisenuilnddamanimansiuasdauds
voumHansznUegimans uazanuideulssmagisgaans mafasanlufiftasis ey
mssdesniuegainernaduluandsemedilalliiunansenulngnss

5.2.2 vauwansanaeilun1snansannisldnaiiavassy

9

wfagfinnudpiauin msfinsansadsslevdiidysueiuduasiueglunafiiovesss
fazennadesniiu eglsfd Lilldvmneanuinfgazannsolinafdalagbifvouwavieldls
Tnedaszedndlifitouly anznssumAdadedefinmldnadudei auznssunsidede
fofnmdsfisnansnaeunsinaitoiu ludosunarifissh Usseaninasdodigada
Tnvgasn wazodratesdoandiiifuiniinaysslovidfyiunuiunsegads ulsled
msnanianasiviosasguililunisinnsaniifugusssuusiogisle

dmsunsasienudanulunnsaeuleglivangatnvesnnenssunsidadedeiinom
Y83 WTO anmnsngaiuluiimanneseudedmidovesigiionsdosniiusuanusiuaadundn
waziiudndsnnuidenlsafuinguirasduazqayamunsvesdonnadlunistesiunisiniu
N4ANTAT B1afiansaNensUfRedrainfiouiuntundnnisu ORI sauaTle 3y
ANNBATIEEBY (MFN) vauzfiansanindssinnnimilssinelhinsennamiindiondeiu
pgiifddnsonalselomisunnuiiuasiddgyduesdniguimiold wazmnduutiy
Sgfinamgnslaiinsliinmsnisfindendtusesamaniuimavield

6. une sy

UNANMIITE AN INALINTVDIUINIINITAANIULINTY XX WIAIUANAIBIANTT
nsAlan (WTO) 1sedesntiusuninuduns lnsuvinisdnweenidu 3 grsnarddy laun
gA GATT (1947-1994) A WTO Tuszezusn (1995-2016) uazgaaensIunisan (2016-Jaqtu)

Tuga GATT wnst xXXI ladlegniunldlunsufifedaiiduddey uasdwinuuimig
nsaAuftay Ussiuanidosddyfonisfiansanindesniudinaridunsueusiunalinsy
Andulalaedianseld egnslsinny Salifideaguiiuidn

[

Tuga WTO szazusn anrunisallilaasuwdasegradlidedidgainen GATT Tuud

ANNALNI0IUNTINTAUU TSR UTRE NI UAIUAINLITUAT NSZW NSWNTITuanTn WTO
P

Yo3as15usFUsTTITUIULaYanTus Sl ladwaliussinuiinduniauddgySna s

166



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 3 : nsngAu-Nueneu 2568

Tugpawnsnunsin masadstosniudnuauiiundldunsvareunntu lnededfinon
Rertesangadiuiu 4 afl Fsraznssunsidadedefinimusia WTO Tduanauunliiudidaay
fatulunisiienuiag xXib) Tnsenizagneddlulspidiunislvisuasslinanaaluduumih
LarN1THBUEIUIAINTUILAAMENTTUNITITadedefinvluunianiy sIudan1saniun
sdUsznauvssUNtdRvarnsinnudin “wauselonidfyduninusiung” egdlsin ding
fusziuiidalaifanudanu 19 msianudin “anunsalgniduluanudusiusszning
Usena” uazvouanslinafidavesigiienagnasaaeulneausnssunsidededefing
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1589 Usgsuszanvelimaizsssuuyiansanidadedyniferiuniiuazdunavesizan
[ ) v Y ¥ o o @ < v [ 1 &
ANSFETINLRY 11991 210 F53ATs (2) veliwiddnihanuiuduntdsdeludssiiusialull

“VINAIIINEAIAsTITINYYT 4/2564 vinudnuiueenls

1. $5a7d81119T 53U oUaRIM GBI TRV T T RUY I elnTa T suysy
uTIveI119n3INe WNSANTIY 2560 lAENI19NAITAI AL AINATINTToTTUYYUALY
AUTT U Uga 31998 59mnsgessuyyauulnilavioly eehsls

2. msunluiludusgsssuygevansyossuyyatulnidecdngsinlviniseenides
UsryIudnmsa usagaTidevduilumsideln uaziiidoneeils

3. SmhmiSevAseNa15aNg B WAL TS (6731)”

[

ndverduedeyaLarANUINNIITING fall

1. Msuflusiuinuazn1sdnvindgsssuyay i Ussaunisalansnsusena

$35950UYUNUTEMALATILUNLENLEENTEUIUNTUA LU AN STo T T0 Y UNedIY
amendment 3@ partial revision) Tikansinsluannszuaunsuiluiiuiasgsssuyayiaady

—_— o~

total revision) ¥7on33nI3gsINyRTuln (replacement) UssmawmaniilifiUaymnan Sgan
fg1unasiEuwn luiiuinsgessuu e davissssuugylnadlavsely wanfidgymnludnudyumils
= = v = < 1 = v = [~ g.’l Ly = [ o

Ao nssllatnsdiodunisunlvuisd nsdlatrsdiolunisunlensadunieon sdaviisgsssus
atulml Tun1sil eadnsmanmsvesdsemenanaaldimunwiussiing udui uwdidunisuily
WAL IUIR S winidemudludanudiAgyeedn nsenudendnnIsnugIuves
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Sgossuyy MswiludiniAnuianesisenanfdndudesiidunisaiunszuiunisnisui by
WiFsgessHYnaturiten1sInhsgsTsuyyatulntme ey

1.1 D@58

SyoIsuyeaamIy 1920 (USulge 1945 wolusady 2013) WRsS1 44

Asruslafanni{unuumisansius (National Council) Térunalunisudluiiudusgsssuyunsdau
(partial revision) lngfaailosduszyunanis uarldFuaziuudsadiureu 2 Tu 3 uagmaudlale
finsgnusionasy fedesldfunnuiureuainanianius-gununasy (Federal Council)
Tneflosduszguimils wagldSuasuuudivrou 2 lu 3 dumsudlufudnigssauygiatiu
(total revision) tfu ffunowifisiude Fosumssenidssserufiche Tunsd 1 1u 3 veq
anunurseananiusenavelidaussruRdmsunisuilosgsssuuguisaiuila

i frd “nsudluiaatiu” ANAANMLIMUNYD NMSENLANSTETINYY 1920 WAy
Lmuﬁﬁa&ﬁgﬁiiug@aﬁﬂm (replacement) Wit agnslsfin ndsasnsulanaSefiaoandugum
wuAndi Maudliuananiinssnusendnmsiiuguddyfdeuvinduidumaudluiiatiuse
Guduiiveuiuegsunivany’

Tunstl masgsssuygooawionamdnlidn maudluduiuigsssuyyaddla
%ﬁmaLfJum'iLU?{auLLUamé’ﬂmﬁﬁugmmaa%’gﬁﬁwﬁy gulsun wann1sene 9 vesnisdu
a1513u3gUsz3Ulee (democratic republic) Anuduaniussy wasnaniAsguazn1sAuased
Avsiasnw vidondnnstenietelafinaagldsunansenuedieguuse wuil doulienaudluls
vnUTAnANLBugevetedesiing Ae Uszvivu’ iunsesndeszrmi dadutouls
vosmauflufiuifudgsssuyaiaty

segneiy 1wl 2001 Sganunludiiufinsgsssuyy 1 11991ANd “ngrang
YBINATFINNIYBIANTHALTIUIINUINVBIDIANTTITARIVULNBATIVEBUNITNAYYI1N1AST

(public contracts) gaulyianafiod luiveusiesgsrsuyy”’

Aa35555UUNANAE unUnyalR
sanarvilinguinevewaszlasuniseniulidanegnelassssiuyauvisaniug vilsgessuuey
whsaviusAuS TN gt (normative power) Wlunsandandninsg dadundn
ﬁugmmaﬁgﬁiiuwﬁyj Savhudumsudlududiadu SleuntayalRsananildiiunssuiuns

wAluLLRusady A9lgderulylat

' Ewald Wiederin, “The Evolution and Gestalt of the Austrian Constitution,” in The Max Planck
Handbooks in European Public Law Volume 2: Constitutional Foundation, eds. Armin von Bogdandy and
others (Oxford University Press, 2023), p.14.

? Ibid.

® Decision of March 10, 2001 Cited in Kemal Gozler, Judicial Review of Constitutional Amendments:
A Comparative Study, (Bursa: Ekin Press, 2008), p.38.

*Ibid. uennil maulufiiuigsssuyyfisunnsdindriiatu Wendy (overrule) ndnmsluditady
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1.2 WaUTud

SyassuyqAUTud 1987 wuin 17 nisudlufisdiu (amendment) w3e

nsUSUUIeRty (revision) a3 1-4 fwtuari $gan (the Congress) ¢euf 3 Tu 4 wioanT
$1935553uyey (a constitutional convention) enawausliudluifisifnsgsssuyamieuiuuss
Sgossuyiatuld uiusenvu (the people) mMudtuauiiimunanunsoauouludiuiy
%’gﬁiimymlﬁwhﬁ?u ﬂssm%uhimmiaLauaﬂ%’Uﬂqﬁgﬁiimﬂﬁgﬂaﬁ’ﬂﬁ Aoxn 9uNUgyaiRunnly
Wanduvidesedgsssuyglmifingn deshunsoonidesussvndfmedesinannvesiiians
ondafiunldans

ot 2006 mafniaUTudlsdssziumsesnidssUssruisedgssayaunily
WAy 2 11997 Fannsiuniseenidsaszund sxdinaidunisiudsunlassruuizuia
(government system) 21n5zUUUSE51UI5UA (Presidential system) Lﬂuswu%’gam
(Parliamentary system) ?\]fxiaaL‘TJ‘Uﬂ’liﬂ%ﬂﬂ?ﬁiﬁiiuﬂé@ﬁgﬁaﬁU wiidesansnsthauelaeuszanmu
Jadumsaueiilivousedgssauyn)’

1.3 IA151N"

JgossuynaA1sIm 1987 uAludiandiy 2014) 3m51 191-194 fi’muﬂiﬁ%’ﬁam

(the National Assembly) :ummaﬂumsﬂgiﬂiﬁﬁiiuummqmu (partial reform) wazdlgnuna
‘Wfﬂ’ﬁiu’ﬁﬁiuﬂiv‘U’mﬂﬁ‘UgSU?%SSS&I‘HQJ‘VNQ‘U‘U (total reform) sl mﬁﬂgiﬂsﬁﬁiﬁuummqmu
99UN5ganT (Wuveuleeidesdnsnniosas 60 Tunsfinnsaniisaninse) dun1su]sy
'%“gﬁiimémﬁﬂaﬂ’u aziaualaesgant (azuuwdsaiugeu 2 Tu 3) waztauesdsludeany
'ﬁwa%’gﬁsimgag (the Constituent National Assembly) ﬁuﬂmﬂm':?Lﬁaﬂé’jﬂ@amswaaﬂiwwu
densilasiane

Tl 2005 Sganldudlufisfiuigsssuyguisinsiiedifneiuiaves
UsgsnuBUR magAsssueiaininans (Central American Court of Justice) Wi nsufluidis
Audanddnseunnududaszvediouinig uarasiinadunisiudsussuouizuiaves
{A51M91N53UUUTEEUIBUR (Presidential System) Tiduszuuigan (Parliamentary system)
widunsudlvunanasudsavesnisudly fe madsussuuiguna Jedosdudunisudlesiou
mzmumiﬂﬁgﬂ%’gﬁiimémﬁmﬁuwhﬁ’juf’

vosrnasgeTsuyainesaduliunngmnednuazdinailuisindR dvieudiiessossuya g Konrad Lachmayer, “The
Austrian Constitutional Court,” in Comparative Constitutional Reasoning, eds. Andras Jakab and others (Cambridge
University Press, 2017), p.78.

® Lambino v. Commission on Election, G.R. No. 174153 (25 October 2006). [online] Available from :
https://jur.ph/jurisprudence/digest/lambino-v-commission-on-elections [1 June 2025].

® The Central American Court of Justice, record 69-01-03-01-2005 (decision of 29 March 2005) Cited in

Yaniv Roznai, Unconstitutional Constitution Amendments, (Oxford University Press, 2019), p.210.
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1.4 lnaauily

Sgossuyntaaaiis 1991 (wAluufisls 11957 374-379 AUA
$5o39uYe19gnUFULA W 3 deavns laun (n) S§ann (v) antseigossuyey vile (A) N13een

\@eaUseunuRvDIUTEIN YU

- mauAludianfusgsssuyalaeisan (Congress) Gns 375) Tinszsi
Tu 2 aﬁaﬂis"qumﬂ@&ialﬁaﬁu adousn NN lUsEessNUgYADIDRELANITNNINTBIANITN
Sganfiunusyry niy WSguafuiamsundroassue dounlualiofiaes s1e3gesauyny
Fovrhunrudiureulaedodnannues a4 wovue wasdodnannues @4, e

- dudumsuludfindgsssuygnadaolud wes 377) Tdun nisiuses
LAZANATBIAVEVRIUTEYIVU NTEUIUNTHAINTINVRIU TS VY M’%@Lﬂuumﬁmzﬁaﬁa'gﬁu%“gaﬂw
dlefzaniiureuuds Swesdnviusznudsnie vnuszrvudesay 5 Sesve aelu 6 e
TuusudsymaldSgsssuyaiudlalng Wil mmﬁ”lsu%’gﬁiiwgy,sjaméuwam MNUsEIvU
oonuldavslaosndmildudvesiunugiiavsiomn uaslasdestnann fuflidiuseu

- nsudludiiniusgsssuyalasanisnadgsssuyay (a Constitutional
Assembly) (119151 376) Buduainnmsianiunusugsuazydansiungneliussnvueen
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" Constitutional Court, Judgment C-1200/2003 Cited in Carlos Bernal, “Unconstitutional constitutional
amendments in the case study of Columbia: An analysis of the justification and meaning of the constitutional

replacement doctrine”, in International Journal of Constitutional Law 11, 2 (April 2013), p.345-346.
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Chulalongkorn University Law
Journal must comply with the following requirements:
1. Required information:

1) Title of the manuscript, both in Thai and in English, which is concise,
comprehensive and clearly represents the content of the manuscript.

2) Author’s name, both in Thai and in English.

3) Author’s academic title (if applicable), both in Thai and in English.

4) Author’s email, which can be either a personal account or an account

belonging to author’s affiliation or employer.

5) Name and address of author’s affiliation or employer, both in Thai and in

English.

6) Abstracts, both in Thai and in English, which do not exceed 300 words each.

7) Minimum of 3 keywords, both in Thai and in English.

2. Required Format:

1) Use Microsoft Word Processing Program and save in .doc or .docx format.

2) Typewritten on A4 size (21 x 29.4 centimeters) on one side.

3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right

margin at 1 inch (2.54 centimeters).

4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.

5) Use single spacing.

3. Citation Style:

1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New
fonts with font size at 12.5 points.

2) Use Chicago Style Citation, which corresponds with the prescribed citation
format style used for writing dissertations or thesis at Faculty of Law,
Chulalongkorn University, for instance:

lanas Saunng, AI185UI NYVIEANYUENE Y, famiadsit 10 (NFanne:;
UAUTTUNIT, 2553), 11.

Sanunkorn Sothiphan, Explanation of the Law of Tort, Negotiorum
Gestio and Undue Enrichment, 7" ed. (Bangkok: Winyuchon, B.E. 2560
(2017) (Thai language), 81.
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3) For more information, please visit:
1. (Thai)

https://www.grad.chula.ac.th/download/thesis.pdf?fbclid=IwAR1eEgrFd
Vr91cldSE3PTNh5wwHVHijsMKHzqupcULRQC33dewPdVjDpCu

2. (English)
https://www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.ntml

4. Authors should ensure that all errors relating to spelling, Thai and English
grammar, and inconsistency of using transliteration of English words be corrected
throughout the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or under
the sole discretion of the editorial board.

Submitting Manuscript

1. Chulalongkorn University Law Journal only accepts manuscripts which are
submitted through online channel, in accordance with the requirement
prescribed by the Thai Citation Index (TCl). Authors can submit their manuscript
through the website of the journal using the Thai Journals Online (ThaiJO)

system at:
https://www.tci-thaijo.org/index.php/lawchulajournal/about/submissions
2. Online submission process

1) Visit the journal website at (readable in both Thai and English, but clicking
change-language button at the top right of the website)

2) Registration as members of the ThaiJO System is required before submission.

3) Study the “Author’s Guidelines” carefully and perform preliminary formatting
as prescribed by the journal.

4) Submit the manuscript
5) For more information, please visit:

https://drive.google.com/file/d/1y217JvKwnwdevJdP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Chulalongkorn University Law Journal will utilize the following

procedure in receiving and reviewing the submitted manuscripts:

1. After the authors have submitted the manuscripts through the online channel,
the authors will be informed of the acknowledgment of submission.
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2. The Editorial Board will process the manuscripts for initial screening and inform
the authors of the decision without delay.

1) The manuscripts that pass the initial screening will proceed to the following
stage.

2) The manuscripts that are rejected in the initial screening will not be
considered for publication.

3. If the manuscript passes the initial screening, it will undergo reviewing process.
1) Each academic and research articles shall be peer reviewed using the

double-blinded process by at least three qualified individuals, whom the
Editorial Board carefully select owing to their expertise corresponded with
the substance presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will
provide expert opinions on the quality of the manuscripts, such as academic
errors, use of language, content comprehensiveness, academic quality, clarity,
importance to the relevant academic field, and classify the decision into one
of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the
following decisions.

1) If the manuscripts are “accepted for publication without any revision”, they
will be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised
manuscripts shall be sent to the Editor-in-Chief to consider or returned to
the reviewers for further review”, they will only be eligible to proceed to the
following stage after the authors have revised them, and the Editor-in-Chief
or the reviewers (as the case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be
considered for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board
will perform a final check of the manuscripts before proceeding to printing.
The Editorial Board reserves the right to check, revise, request for additional
information, and perform formatting in accordance with the prescribed style.
The Editorial Board may request the author to perform additional revision
if necessary.
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7. The Editorial Board will publish the manuscripts that have been evaluated as
“accepted for publication without any revision” or that, in the case of having
been evaluated as “revision is mandatory, and the revised manuscripts shall
be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, have been revised satisfactorily, and have been formatted in
accordance with the prescribed style. The Editorial Board reserves the right to

determine the order of publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree,

accept, and warrant that:

1. The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when
the Editorial Board has received this manuscript.

2. The manuscript is written exclusively by the author or along with the
co-author(s) as submitted.

3. The manuscript is original, does not contain plagiarism, and does not infringe
any copyright.

4. The Editorial Board reserves the right to perform additional revision and/or
formatting into the prescribed style, to convert this manuscript into an
electronic form (PDF) for publication in the website of Faculty of Law,
Chulalongkorn University online library, and to publish this manuscript from

the date hereof onwards.

5. Decision whether to publish the manuscript solely belongs to the Editorial
Board, and such decision shall be final. The Editorial Board is not responsible

for any contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1. Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

2. Certify that their submitted manuscript has not been previously published in
any form, nor is it is under review for publication in any other journals within

90 days from the date when the Editorial Board has received this manuscript.

3. Certify that their submitted manuscript is written exclusively by the author or
along with the co-author(s) as submitted and the listing of authors should be
jointly determined and accurately reflect who carried out the research and

wrote the article.

4. Present only true fact.

5. Submit the manuscript in accordance with the prescribed format.

6. Ensure that the manuscript does not contain any libelous matter or infringe
any copyright or other intellectual property rights or any other rights of any
third party.

7. Declare the source of funding or support in the completion of the manuscript.

8. Declare any potential conflicts of interest, if any.

9. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1. Ensure that the published manuscripts are in line with the aim and scope of

Chulalongkorn University Law Journal.

2. Ensure the quality of the published manuscripts with willingness to publish

corrections and clarifications when required.

3. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

4. Not publish manuscripts that have already been published elsewhere.
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5. Act in a fair, balanced manner when carrying out his/her duties, without
discrimination based on institutional affiliation, gender, ethnicity, sexual

orientation, religious, political beliefs and other comparable grounds.
. Ensure no conflicts of interests, if any.
. Provide guidelines for authors regarding the submission of manuscripts.

. Keep authors informed of the consideration progress.

O 00 ~N O

. Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.
10. Provide reviewers with revision guidelines.
11. Make decisions based on quality and suitability for Chulalongkorn University
Law Journal without any external interference.
12. Publish the description of peer review process and be able to justify any
significant deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1. Undertake to improve the quality of the manuscript under review with care

consideration, objectivity, and in a timely manner.

2. Avoid using improper, inappropriate or disrespectful language for providing
review feedback.

3. Declare any potential conflicts of interest, if any, and refuse to review any
manuscripts if there are grounds for conflicts of interest.

4. Respect the confidentiality of any information or material contained in the

manuscript during the review process.

5. Inform the Editor-in-Chief of any suspected plagiarism.



