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Abstract

This research article was developed from my thesis in Master of Laws (LL.M.) in
the National Institute of Development Administration, namely, the Protection of Traditional
Thai Medicine Right-Owner : according to the Protection and Promotion of Traditional Thai
Medicine Wisdom Act, B.E. 2642 (1999). It is focused on protection and promotion in
traditional Thai medicine wisdom, on the ground of being intellectual property. Currently,
Thailand has been experiencing the situation that foreigners have taken her traditional Thai
medicine wisdom to economically exploit by further development and application for
patents, yet they do not fairly share such benefits to the owner of the wisdom. Later,
Thailand has enacted the Protection and Promotion of Traditional Thai Medicine Wisdom
Act, B.E. 2642 However, after the promulgation of such a law. Thailand is still experiencing
the old problem. This interests the author to study the guidelines for amendments of this
Act by comparison of related local laws with those internationally in order to better protect

the right-holder in traditional Thai medicine wisdom.

The researcher has studied and analyzed four comparative issues, i.e. first, the
issue of registration for protection of the right holder in traditional Thai medicine wisdom;
second, the issue associated with the definition of "the object of the right"; third, the issue
of the scope of protection to the right-holder in traditional medicine wisdom, and finally,
the issue of overlapping in the protection under this act with other intellectual property
laws. All the said issues have led to the conclusions and recommendations of the author
as a guide to improve the certain provisions in the Protection and Promotion of Traditional
Thai Medicine Wisdom B.E. 2542. That would finally lead to sustainable use of traditional
medicine wisdom and fair to the society and also the right-holder. It would also lead to the

emergence of transnational cultural exchange for the benefit of mankind in the future.

Keywords : traditional medicine wisdom, traditional Thai medicine, right-holder in

traditional medicine wisdom
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22 “Convention on Biological Diversity, Article 15, ”

1. Recognizing the sovereign rights of States over their natural resources, the authority to determine
access to genetic resources rests with the national governments and is subject to national legislation.

2. Each Contracting Party shall endeavour to create conditions to facilitate access to genetic resources
for environmentally sound uses by other Contracting Parties and not to impose restrictions that run counter to
the objectives of this Convention.

3. For the purpose of this Convention, the genetic resources being provided by a Contracting Party, as
referred to in this Article and Articles 16 and 19, are only those that are provided by Contracting Parties that
are countries of origin of such resources or by the Parties that have acquired the genetic resources in
accordance with this Convention.

4. Access, where granted, shall be on mutually agreed terms and subject to the provisions of this
Article.

5. Access to genetic resources shall be subject to prior informed consent of the Contracting Party
providing such resources, unless otherwise determined by that Party.

6. Each Contracting Party shall endeavour to develop and carry out scientific research based on genetic
resources provided by other Contracting Parties with the full participation of, and where possible in, such
Contracting Parties.

7. FEach Contracting Party shall take legislative, administrative or policy measures, as appropriate, and in
accordance with Articles 16 and 19 and, where necessary, through the financial mechanism established by
Articles 20 and 21 with the aim of sharing in a fair and equitable way the results of research and
development and the benefits arising from the commercial and other utilization of genetic resources with the
Contracting Party providing such resources. Such sharing shall be upon mutually agreed terms.

23 “Convention on the Protection and Promotion of the Diversity of Cultural Expressions, Article 4, ” — Definitions
For the purposes of this Convention, it is understood that:
1. Cultural diversity
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“Cultural diversity” refers to the manifold ways in which the cultures of groups and societies find

expression. These expressions are passed on within and among groups and societies. Cultural diversity is
made manifest not only through the varied ways in which the cultural heritage of humanity is expressed,
augmented and transmitted through the variety of cultural expressions, but also through diverse modes of
artistic creation, production, dissemination, distribution and enjoyment, whatever the means and technologies
used.

3. Cultural expressions
“Cultural expressions” are those expressions that result from the creativity of individuals, groups and
societies, and that have cultural content.
A “Convention on the Protection and Promotion of the Diversity of Cultural Expressions, Article 13, " Parties
shall endeavour to integrate culture in their development policies at all levels for the creation of conditions
conducive to sustainable development and, within this framework, foster aspects relating to the protection

and promotion of the diversity of cultural expressions.
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Chidi Oguamanarm, “Patents and Traditional Medicine : Digtal Capture, Creative Legal Interventions, and the

Dialectics of Knowledge Transformation” (summer, 2008) 15: 2 Indiana Journal of Global Legal Studies (7
October, 2012) <http://chidioguamanam.webs.com/Indiana_Glebal 15.2.oguamanam.pdf> 498 - 503.

" Ibid, 499-500.
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Article 21, Constitution of The People’s Republic of China,

“The state develops medical and health services, promotes modern medicine and traditional Chinese
medicine, encourages and supperts the setting up of various medical and health facilities by the rural
economic collectives, state enterprises and undertakings and neighbourhood organizations, and promotes
sanitation activities of a mass character, all to protect the people's health. The state develops physical culture
and promotes mass sports activities to build up the people's physique”
Goossen, Richard J, Technology Transfer in the People’s Republic of China :
Boston, M. Nijhoff, 1987), 19, 22.

“ Law and Practice, (Dordrecht;
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Article 15 and Article 16, The convention on Biological Diversity.

Article 1, The convention on the Protection and Promotion of the Diversity of Cultural Expressions.
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