Anans Huyns*

unAngs
msfupsesruauainssilungmnedvandidedanmnewszmaflazdoahinfiasanty
masutsesngmnelimnzay uazapandesiuuiunvasdenuitaqiiu lhun Ussiauiintladuns
Fedodunafisnmiin “ausdnssn” Fenasrmualisonndesiuaydygngudiu Fadungmany
semszwafisymdlnsiivusnsdisuazdaseyininmangminumslulszinalisaando iy
ua:uwﬁmumuaqﬁ’rgrmnqqLﬁ'ﬁ'uﬂ’ﬂﬁmwmamquﬁaLﬁqﬁﬁﬁmm-snﬁuﬂmq\nuﬂum“’sn‘:'sﬂﬁ
Faund mmsmneaTNinIdEnIUTIRanassdwRsuabifivhueswne wasnsinImIny
ypslinmasuenaananeulTsunIsbug sulssfuiiasadumstmuandninusiwisngmny
WisonndasiumanmsldenlausTan (fair use) Helunsdimsrmuadosniiumsszlindoaniau
Wiz UylRRIANE WA, eemw AANAT1 @ BemsudludesralidaiaudiieliiAarnuiy
srsuludenuunniulasmsdadesmluuntygiunnm as fin “wssiilddafvandise T
Tamease wislaemedanuasinuanslilduimeuunulumsusaaiu” son waznsdinig
gurspunaimsuneanaluladderelinamsdiaanslunsdhfisnusuninssudunsdasie
ninmsldemlaussan Sensfinsuiulgengmnelinsduassanasmasnamagmsldszuy
ngmanedndnsasimadaihmintslvmisswinesslmivesinssndiuaslonivesdenul fothe

WUsITHUA?

*
& o aa - o e a -
sdlszinnefifmant uninedpiioadunsa e

oo @IFIRMNT




reacan. YUY Ny T

) - |

Abstract

This article is to deal with the key theme of how the Musical Work Protection
under the Copy Right Act B.E.2537 should be revised and effectively improved in
accordance with Thai society context. In this regard, it becomes obvious that there are
significant problems arisen from the Act enforcement. First of all, the problem of definition
on term “Musical Work” under the Act is irrelevant to the definition of musical work
provided by the Berne Convention for the Protection of Literary and Artistic Works, which
is international legally binding agreement Thailand has consented to be bound.
Furthermore, the concept of “Fair Use” under the Act seems controversial and unclear to
be enforced. For example, section 36 should be edited or eliminated to more promote
social equity. It is also found that, the anti-circumvention measure to protect the
technologies which contributes to the limited right of access to musical work is contrary to
the principle of fair use; as a result, it should be improved legislation to protect such
measures under the copyright laws which are weighing the benefits and advantages

between social and private practice.

Keywords: musical work, fair use
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° This statement is translated by author from “To sing a wrong note is insignificant, but to sing without passion
is unforgivable” by Ludwig van Beethoven.
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* Article 2 (Protected Works:1. “Literary and artistic works”; 2. Possible requirement of fixation; 3. Derivative
works; 4. Official texts; 5. Collections; 6. Obligation to protect; beneficiaries of protection; 7. Works of applied art

and industrial designs; 8. News)

(1) The expression “literary and artistic works “shall include every production in the literary, scientific and

artistic domain whatever may be the mode or form of its expression, such as .., musical compositions with or

without words...
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* Article 9 (2) It shall be matter for legislation in the countries of the Union to permit the reproduction of such

works in certain special cases, provided that such reproduction does not conflict with a normal exploitation of

the work and does not unreasonably prejudice the legitimate interests of the auther.

*° Article 11 bis (2) It shall be matter for legislation in the countries of the Union to determine the conditions

under which the rights mentioned in the preceding paragraph may be exercised, but these conditions shall

apply only in the countries where they have been prescribed. They shall not in any circumstances be

prejudicial to the moral rights of the author, nor to his right to obtain equitable remuneration which, in the

absence of agreement shall be fixed by competent authority.
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**South centre, The TRIPs Agreement a guide for the south (Geneva : Disa, 1997) 47.

°¢ Article 9 Relation to the Beme Convention

1. Members shall comply with Articles 1 through 21 of the Beme Convention (1971) and the Appendix thereto.

However, Members shall not have rights or obligations under this Agreement in respect of the rights conferred

under Article 6bis of that Convention or of the rights derived therefrom.

% Article 6bis Moral Rights: 1. To claim authorship; to object to certain modifications and other derogatory

actions; 2. After the author's death; 3. Means of redress

(1) Independently of the author’s economic rights, and even after the transfer of the said rights, the author shall

have the right to claim authorship of the work and to object to any distortion, mutilation or other modification

of, or other derogatory action in relation to, the said work, which would be prejudicial to his honor or

reputation.
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Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict

with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right

holder.
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