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Abstract

A decision made by a man and a woman to live their lives together is the very
beginning of family institutions. However, when two people with different familial
background start living their lives together, conflicts could possibly happen. The roots
of such conflicts may be the conflicts of opinion or action which both parties fail to
adjust themselves to suit their mutual satisfaction. Such conflicts could be trivial or so
severe to the point that starting over again and living together happily and peacefully
as before are not possible and eventually end their relationship. Therefore, a divorce
is one of several means used to end a relationship of a couple who can no longer live

their lives together.

Nevertheless, the spirit of law intends to give justice equally between men and
women under the principles: All persons are equal before the laws and shall be equally

protected by the law and both men and women have an equality of rights.

This dissertation focuses on demonstrating an inequality between men and women
concerning the ground of divorce under Civil and Commercial Code, Section e&eb
(o) — “Husband or Wife has given maintenance to or honored other person as his
wife or her husband, or has committed adultery, or constantly has had sexual intercourse
with other person, the other spouse may enter a claim for divorce” and Section e&lowm
— “In case of divorce by judgment of the Court on the ground as provided in Section
e&ebd (@), wife or husband is entitled to compensation from the husband or wife and
from the other person being given such maintenance or honored or the person who is
the ground of such divorce” by studying and comparing with laws of foreign counties,
both countries governing legal system of Common Law such as England and United
States of America, and countries governing legal system of Civil Law such as Philippines,
People’s Republic of China, Lao People’s Democratic Republic, France, Japan, Germany
and Switzerland, in order to indicate flaws and possible adaptations applicable with

Thailand’s state of society which will be helpful to the law amendment in the future.

From the study of ground of divorce and equality of men and women under
Thailand’s family laws and standard of proof of witness and evidence, it is found that
there still are many issues that should be improved such as the interpretation of law
for the definition and boundary of the word “committed adultery” and “Constantly had

sexual intercourse with other person” in order to consider the resemblance and difference
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between these meanings and to consider the resemblance and difference between giving
maintenance and honoring other person as his wife or her husband and how to differentiate

them.

The next issue is the inequality between men and women when granting with
divorce by judgment of the court Book & of Civil and Commercial Code due to the
first paragraph of Section e&we which states “In case of divorce by judgment of the
Court on the ground as provided in Section e&eb (@), wife or husband is entitled to
compensation from the husband or wife and from the other person being given such
maintenance or honored or the person who is the ground of such divorce” and second
paragraph of Section e&we which states “The husband is entitled to claim compensation
from the person who has wrongfully taken liberties with his wife in an adulterous
manner, and the wife is entitled to claim compensation from other woman who has

openly shown her adulterous relation with the husband”.

The last issue is the issue concerning the standard of proof for the ground of
divorce under Section e&eb (o). Due to the conditions of law that the husband or
wife may cite the ground of divorce under such section and file the divorce lawsuit
only if the maintaining or honoring other person as his wife or her husband, or
committing adultery, or constantly having sexual intercourse with other person, has
happened, and additionally, Thailand Civil Procedure Code, Section @c/e also states
“The party that alleges any fact in support of its pleadings, the burden of proof of
such fact shall fall upon such party”, thus, the wife or husband has the duty to prove
the alleged fact that her husband or his wife has given maintenance to or honored
other person as his wife or her husband, or to prove the alleged fact that her husband
or his wife constantly has had sexual intercourse with other person, and by the success
of proving such alleged fact, it is then considered as the sufficient ground of divorce

under Section e&ebd (o) and also Section e&wem. However, the

Keywords : Equality , Grounds for Divorce
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