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Abstract

In this thesis, the researcher analyzes the legal effects of the realization of ASEAN
Economic Community (AEC) on the hotel business in the Kingdom of Thailand (Thailand).
The researcher also studies guidelines that have been proposed for amending Thai hotel

law such that it is in consonance with the hotel law of other Association of Southeast
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Asian Nation (ASEAN) countries and ASEAN Framework Agreement on Services.

Furthermore, the researcher examines problems of categorizing the different types of hotel

businesses, attempts to determine appropriate standards and measures designed to protect

the hotel business by reference to Hotel Act, B.E. 2547 (2004), Foreign Business Act, B.E.

2542 (1999), ministerial regulations prescribing categories and bases on the operations of
the hotel business , B.E. 2551 (2008) and other related laws.

Keywords :Hotel ASEAN Framework Agreement on Services ASEAN Economic Community
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E Attormey General's Chambers of Singapore, Singapore Hotel Act (Chapter 127) Revised Edition 1999, (23 July
2013) http://statutes.agc.gov.sg/aol/home.w3p; Section 2. “hotel” includes a boarding-house, lodging-house,

guest-house and any building or premises not being a public institution and containing not less than 4 rooms or

cubicles in which persons are harboured or lodged for hire or reward of any kind and where any domestic

service is provided by the owner, lessee, tenant, occupier or manager for the person so harboured or lodged

€ Ibid., Section 3.

* suienswisdssnalng, o wduy AAlUs sz beee v, AUTUT wa NINGIAN wees <http://www.bot.orth/>

“”Attomey General's Chambers of Malaysia, LAWS OF MALAYSIA Act 626 HOTELS (FEDERAL TERRITORY OF
KUALA LUMPUR) ACT 2003, (16 Aug 2012) <http://www.agc.gov.my/Akta/Vol.%2013/Act%20626,pdf>; Section 2

“hotel” means any premises where—

(a) persons are harboured or lodged for hire or reward of any kind; and

(b) rooms are furnished by the owner, lessee, principal tenant,occupier or manager of such premises for

the domestic use of the persons so harboured or lodged, but does not include—
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(aa) any premises on which the activities mentioned in paragraphs (a) and (b) are being carried on by

or on behalf of the Federal Government or the Government of any State or any statutory body established by

any written law;

(bb) any private healthcare facility, child care centre or care centre the establishment or operation of

which is controlled or regulated under any other written law;
(cc) any hostel established by or on behalf of any private educational institution or private higher

educational institution and controlled or regulated under any other written law; or

(dd) any premises let out on landlord and tenant basis;

“ sunmawiaszndlng, o 39n Uszanas cave U, AUIUT lom NINGIAN EE 1N <http:/www.bot.or.th/>
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“ 1A 9¢ UTTnaUINAT &, Wz RlaauIN WA, beew

* United Nations Statistics Division, above n 2.; Hotel lodging services

°° Ibid.; Motel lodging services
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" Ibid.; Lodging and related services provided by adult or family holiday camps, vacation bungalows and similar

holiday homes. Included are all other services provided by such establishments in connection with the

provision of lodging.

*" Inid.: Lodging and related services provided by rooming houses, boarding houses, cabins, private apaitrnems

and homes and similar lodging facilities. Most of these units provide only lodging, although some may incude

food serving services.

= Ibid.; Lodging and related services provided by trailer and recreational vehicle parks, campsites and similar

facilities. Such services include provision of the site only or of the site and the tent or trailer situated thereon.

e Singapore hotel act (Chapter 127) Revised Edition 1999, above n 4., Section 2

& Attorney General’s Chambers of Malaysia, LAWS OF MALAYSIA Act 626 HOTELS (FEDERAL TERRITORY OF

KUALA LUMPUR) ACT 2003, above n 7., Section 2
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* ginauanznssumangeiinn, duiindniavuanznssumanguin Gevanslslususesmaarasavemsidunan

gmlumsvoivluaygrayszneugsfalssusuiianaiafl we/oeen, <htip://www krisdika.go.th/>

** Mohd Sukuran bin Taib and Ho Chin Siong, Planning System In Malaysia (25 July 2013) <http://eprints.utm.my/
6320/1/MohdSukuran_HCSiong 2008_PlanningSystemInMalaysia.pdf>

oo PI)IPMNT



nawatulunismuaulundaziufivazuen
FERINANNINEREDIAUNMINEDIATT WaS
g unavisdulumsmunuasasauiudiils
Usznougsfialasuss Beunnsireivdenlusiild
agmaneifadine=iudimuaiuiiuadanims
furaliiinanudwsanisidnlawazfifam
ngwing nabiRasnasudsaiulunmsmuey
wazasaaaulunsysznougsfalssusy e
agslsfinny nguanedadieadunguuneiill
dnwazianiziuegfudnwuzfugiunis
YuusssudseiRemans anudusnfiuansng
Miluudazdszna witieagnelsimudadang
Uszmanils Uszmedenldsiimanneunuiann
faflasnsusl A.A. oxee WdWRILNIZaYIN
aufisilaqiiuuazneunuiaudiesiudn oo T
dramth WuiRgafvyszimanaBadina
sdafiomngemaaned U ad. wowo B4
UszmalngasiimaUsuygeuaziaunsauia
manunudnIzdsulafiowsssemalnelu
BUNARRBIDITUYITINNTRATAIVENBIIYDY
ssnavioufisslusunan gnsiluguidnansues
Usspauonduusioly

w) luaygiradsznaufianis
Tseusu Tesnsveeygyndsznauianiszes
Uszmadealydazfidadrinfianiresunniige
Wosanndsalydidudszinanifings Daas
mIfuaznIaeugegaluanduy dedy
dodnalunuanRvesdusznaufianislasusy

vasszweRealysazhinsensnunntdn wely
dauvesdszmanuai@siunisazysznoy
Aamslssusule asdpefiluftaansipunols
gAsMNIINMIiefiEanou Seazuneyge
Usznaufamslasusuls Jefinlddnduszuy
N1INAUNTDIUATAILANAANITIIIUTNY DS
Yszimannaduiifinnsnaunsesusznay
fansneu uazdediinasnmsmssanluaygn
Uszneufianislssusudans Bedinnunaula
wazasusuldnudusznaufianslasuss
Tutszmalng sauiensveaygnlszney
Aamslssusalulnedu a1aazdpsandadnin
v1et5en13ae Alafinsmnuadenmuaud?
froaygndsznavians Wialdaanndns
Aunsdudaainsfiuasnsasu was
spnraaviun1TuIIaiusiaveeniaidu
UszanAuATegian By (AEC)

@) uwsgIuvieenn Aldluns
Ysznougsiia Asalusldmmualilssususosd
st wtiopdiesdeazasoygraansidouls us
AgvanEAILAugIRal s snTessEmalnedy
Lildrmuasisiuiukostusiildszneugsia
wudeiuivdssmanady Jadunada
nhamelamaliungiiesnazysznauianis
Tssusufifoguas Wsusinguanslseusuaeg
Uszmalneduldrimuadednlyfeuaitud
lapvvaiosiniildusznaugsia marmua
sananailudiaeyilitinasusesfosinfidy

“ gl yupyssAns, msldundadulnegveigeatn (Smart Growth) lunisaunuiiogerdvluyszinasenlys,

Auuil om NINIAY waén AN <http://asiamuseum.co.th/upload/forum/singapore_smart_smoot_growth.pdf>

IWPMNT 0o



s dsafeny wiienszufiafouduy
n1smnuaieesiniilélunisysenevgsia
Tssusufimnunansfvwauauiiuly viald
dumadeatulamalunisysznaugsfalsusy
TudnwauzsUuoudugu uadgalaialutszind
ditlu Capsule Value Kanda Hotel #ifisnmeue
fifuddssuauiuguvesiiliusnmawindu

€ NIIAIVANDIATIIATUAS
wandn anfildAnwIngUuuIBAITAILAN
§9MIAADUTDIDIATTANNAL RN B VDN
o YstmAudy Wiuh i @ dszwedingrang
Avualiieaulunansznusedeuindau
winardoetsznavgsnalssusuiniiounu
sudanndasaruianursaallunisaiugu
Awndanesondou waRdAnuuaneneiy
fisvazidvauardaaninsiie 4 lasyszing
aenlushildrmunnastlumsnunsdnindon
lun1suszneugsalssusulisgdnaniendn
Taunguunsdeuindonvasdenlyddy
(Environment Pollution Control Act 1999)
Tornunliruznssunmsdawindsu (Director-
General of Environmental - Protection)
grunaudslidanfiufanssunielasemsiiena
Apifinuafisuidswindoundaanauafinld
Wasnndedurhnmsfnmuazdariukuniuey
mMIinuafisuazanasn1sduisndy (Study
on pollution control) larnlseusntiuasiifivias
Ay Bauansdreduyssnalneuazdseine
wiadsiliderwunidungrunyenaunsenin
Taarwualisemnlddeeyineanunanszny
sodauanday lumstsznaugsfalssususiaus

oo F)IFNIEMINT

<o Toetuly Felsanssunafdedidarmun
fuansnefuiiderimuaiirwsng q wndiogis
wu TasUszinalnedmuadn WWRuilldass
AU €000 MINATIULY uiniade
ﬁﬁwuﬂﬂaamquﬁqﬁwﬁ ¢o wnineT Uz
€0,000 M5UAT) IasdormuaEeeuln
fufldaapsenanidavinenuiwindey
ypunaButuimunlifauianiteninves
UszndlneBeninduwh fady dewaliszne
Insfinasilunisruudswandondianin
UszmAnaBy walddvindudsalydsinee
SHNIAIRUA LT TNTIUNALeR LATiRDeaed
aznpliifinuafiy AoevinssunanITny
AofewInany wasmnuesluydlsznaums
lusuiasegiia arsrinuadenanIeiadu
maansunuMILssnaugsialseususy

¢) n3dnszauveslseusulay
3Bl mdnszdvveslseusulagisms
oy e @ vsemalildfinguansrimun
Idesdnsziurasgsialseusy Tasduaans
afAslavpeuaznaugifialasusnieeinazdng
wnsuanyszifiuseduaaelssusuiiseney
ganaegniali windszfiusinluseiulafasle
Tudseme wie lalAdganwal wansliidiudn
Tumavssfiulussdvduudn Weiduns
fegaunviauiiun sauiemFufinuainns
13ms uiflsatnelsAmumasdninasgulssusy
Tutszmealnedu Saaildsuanuisuosann
nsdnszaulssusnvestszinalnelalad
agnunetedumiloustnedenlyd Arwuald
dnsziuginalssusuilasynnisvenygiady



wdaunisveaygin Juduniuadaslad
azviwsalufladedaadueldanndin il
RANINAUTINTARTL ARl S WsHVR T INA
Tny Sfmthsnumeigiomieesdnsfifinns
undafiefifuiasaunisdnsedy wadldls
AmunlTaenedaiau

¢. wnIn1sundesfysznaugsns
Tssusuaneludszina dedrgnnadu
UszpnauATegianiuu (AEC)

HJynmenguuivresnisdssnay
sinawpelifyrranieing Lidnazdunsld
wafiflumstioudsznougsnalasusuuny wis
msainanslunmsinaulavesiyanasiem
flaanzidoululng audszananguuisuns
WdTE 1199 990™ UATINATT oec™ T4
vnidifyanafiaansidsuludssinalneiid
sesafiodusgannsaludiaandlunisesn
Husvasdfodulnefifidndiuntstonsoiu
1nn3l# (Voting Right Limit)™ iy §fiaviu
AeefaRuLiey ex% willAnSaanides

L9

w«% wigtovulny ¢o% gnanfaanilunis

P o & o
pandBafiBe o% fauu SIuIAluNIALAY
= = i - e ' & al
Aan1sdeaglufiounasuatedng uazlad

- o o= o L oo b o
1w ovox Aansduftehlufissgssewidndy Ao

nsaanzidvuiuy3uansidudeedy flaz
Wasuwaslile Feihldadyaaasenanalals
ffyAras1ei wazauNInUsTnaus IR
Weatvlifiyanalny Beluidrdaainaiy
WITNBUYPRNNIUITNOUFINAVDIAUAINAT?
WA weelo aunsiiudiunilsvaeiiguily
A1sAuANANIYITNaUgIRalItuTy Bar
yapaniadfyana “fA1ei1” AU yaranis
ifypaa “dyrdonduu” wansneiusgls
AIUNGVINY INIITAGRUNENITUTENBUEINA
vasAuR1eng ldTggRsusasiiyanande
ffymaadysfsnBuuld vildnnsRarsan
mslansAwmudogniuge? < azildifg
g snfedradu visnylel Sunuuas
giovuduresaudymiylsy asnzifoudas
uismiiglsy ualUdsdneulngiagiidenlys
WU IzNouAANITIIIUNINTZAY B A7
ludszmelnyg Fearunsasandiodulaiovas
wo AmufaynWugafl ¢ AFAS uasal
wizssggRdnsasnistaiuuiengvaiy
WA, bewe™ azfindymfinudineulngife
aenlus Tawfiodndulifypradgysffealud
winJullfiyaradgysfenduu e q fusem
fananalaifidymfonuu wiaRunuilslaun

s - a s - PSPPI T . - v m~w U
(@) MrimusUILiuLENANS HeimunsnnuasyEnanswieiutiy 4 Sudusaulafssla dmnasifuiduduly

U3

[ o vooa = » v o Moo - o oaw B i ' - -
*1na eecle TLAIIpnuLuaNEluud TdfmuelHinSuansasiiuiduiugduatnds iwhuiliudledniay

"Hadna guuing, aUuaziiAsiinsylygRin ey favesAue1RTI WALERe, <http:/tdri.orth/priority-

research/foreignbusinessact>

"Mne @, werTelygRTIsemITRiuingmIng WA, bece nsdiftimadaiuluGeedyrfveslfyrns dymd

- & . a P oo L . = Sl e ' '
vasfifyenaduliundyandwisemedadfypaaiufifuiidinnuuislngiviefiraihnisuelng

IWIEMNT oo



anewduu vhlduiEnsenaaldiuansiime
audanniu AFAS anfinarauiaziiule
msiduyaranisiiiypna “d1eend” Ay
“Fyrdonduu” fanuaiunsniunisidng
Aa1m (Market Access) Wmadsznaugsiia
Tsususineiu Fepasfisnasmistnilesiszney
ganalsswsumeludsymeiideewBynisuted
Wodhgnisidudsesnauiassgiasndou
(AEC)

unagUuastoiaunuwue

o. WaBuuazunlyngwue
9.0 WNANNIIMUNLIZNNYDY
gafialseusy

wusliiimsduungsiavaslsausu
Usziandu q Tasimuandninariduiugiui
gafaUszmiu « fedl Tnelifidarmunanmau
Muly iy Saesn aunsafiasyhldmniidoein
faus oo Havtultudliiiu o woe Tawena
Avualieguisandadoniu oo Alains
wazoraazaniulifidomnunidomiaiiiu
melugrrsfilideendne o.¢ wnsmiauntng
Tseusn winnaazdesupaygnlsznauians
NN 9 » deu wie ngla ansnsafiazyile
yniivaeinacus ¢ ostuluudliviu wo s
Taganarnualdeyludiifiowiosusadiu
Tudunawiaadisald waveraazaniiulifide
fmundsswunaiuildasvosioein udy
wipnaazfosrasyyInYiznauianisnng
o e willdlddelun1sveeygefignadn
nMsvesygIaUsrnnuianislssusy ald

oc P1ITIRMNT

Qﬂs:nauﬁqmimm‘mﬁa:Lﬁanﬂ‘szﬂauﬁmmﬁ
YL (TS - o & o &
Telmelaiedudnisiusansfinndusne Yudu
a:ﬁmLﬂuﬁjﬁsﬂwuiuuﬁitﬁﬂqaahmﬁm LAY
arsunanfinnlidulssusumungnssnsae
uwahluduungsiafiinyszimeng q Midugsfia
fiwnusziannila Tmuﬂ‘::mmﬁungﬂ‘szmw
wenlisnenn wdaadnlivhensss ooy
Tsausufls TaeBundn “lssusndszinnianin”
s w S 2 P Y
Trsunssanifenzla” Wudu Weldnguune
Tssusuppetszmalnefinnuiuaiyuana
waziudeisdumsvioafisadusesiugnmadu
. PO ) ° =4
Uszrauirswgiaandoy Bnvedaduingsia
finfiRanguangdhangszuuwesnguanednse

9la WANANTENTNMKAUALIELAN
LATNANLNANNNTYIZNBUGINALTINTH WA,
wEEo U9

wualiuAngnIsnaaimuaszim
LaznanINMNinIsUITNBURINALIININ WA,
wage lude « Migygiadn

sgmsdmitlfdulsusufivsey
luvesiififingnunzdtsamsnuaueiasis
Uedy Fesdindngruuansinlasvaygalild
prmsdulssusy wie flususesmsnsis
SATNBIANT ATUAHBNILIIFIBNITAILAN
AN

W “ermsdmivldidulausy
finsnglurieiiifingnansindiuniinuay
21A13 L9 Aeefinangrunaneinlasy
aygailgenmadulssusy waz flususes
ANIATIAEANBIANT MUNGUINBINAIBNT
AIUANDIANT”



WeliliiAaauduaulunnsae
aygraYsznavianislssusy nadifigana
Tssusuaglufioefiifinguanuaiunuenansld
U9 wazassmsanunsuaiasluayg Al
oaadulswsy (8.9) wazluiuseensnsia
ADUANINDIANT (7.0) WATADARADIALNNT
FANUVBIANTATINANTAGWE M

0. umIgIusesnsUsznaugsia
lusnsuszmavnedsznisunyuldngnune
Tseusnaneszinalng

wianesgulumsmuausua
susine q Tumsyszneugsfalsewstluyssme
Tnedy funasgulusnusing 4 fluseduwis
Wd2 WWBsuAAIasINIAINIR Ine Sl
nWanUsuYse Weldinguansduifeaiums
mvANLazlsTnaugINalugInalssuIuves
UszmAlnefieuiualy Waldseasuiums
dudszanmuaswganndoulull we. weee
Satl
wo lwoygyedansm
wualiinasnMsmMssaniusygn
1517 AINLUINIDBIYITINANLA LB Y
ndsuAvdszindlng lunsaifienesfieeld
Ysznpufanslasusunioungnaznsae U we.
wedo 1HUeAY Aliausnidrgssuuves
Tsswsumunguinaldduidosunainfiaiigm
Fovsrnrsureserms WedunsBuaendi
Usznauginalasussidadildsunansgnuann

AMsfingnIensaen U WA weeo 1H09AY
Wumstaasanou

wio o sfildidulseusunn
Ysziandinguunalideeilasenisifiads
WINADNMULATUNAYDIRINA

wupliifdunguanslasusy Tag
mnualiorasfitdysznougiialssusunn
Usziandu desrinansznuniovssifiuly
WnIgIuiiadulnaanluynoinnsiiisly
msusznpugaia nefideimunuansneiuly
Fungfivanwar fine vunnvesgIAalasfuin
wiouAunsueaygIaUsznoufanislausu
Taumnuanuiseunndgniaensuldiy
Usziliundevilasemsifiedeuindandianan
lesunannganalasusuidugsnafiaiiuns
muglufusTamd Fufunsmuonudwnden
Fufusnasmsdfgdsenmnileiidesdeasy
wazausyu NfUssneugsnalsausundszan
foensvin mldusifsedussnaugsiafifioune
<o vinstuliwindu wazifensnpuauasans
wuImspsrsaue By Alinsnanauly
Boemssnmnasundeunasnin wazdluliay
M55 ASEAN Green Hotel Tusnasgnu
ASEAN Tourism Standard 28n13iy
UsvmauAsHgian By AEC Bnsiae

w.a TadinEowiasin

U lAuAluNgnIENIIe WA,
w&co 99 ox B9 wo lHuniAndDmNUAT
fvunllsssussm o fiv ¢ osndasd
fuildasulidosnin c-o¢ A13191UAT
\ipsanmsrmuadenana unisiianu
sUupuveslseusulszndu q u lasusy
UszinuAvga Tseusupudulsl mam Snii
Wunmsruusiduwauldduana

AWM o



we Wunguunglunisninug
unumiklasusuipsdnIzaugaia

vaualdanualuundgygfves
nguangliusznaufiamslseusudiasdinsda
siuveslseusudupIIaNAUN T TROYY R
Usznaufianslseuss Taemsdasedudulidu
mihpnurpsignioensuils uidladmiinau
AUNTEIN BT RLTIUTUATIREDL AR (3RS
mumsdaszaviilaturely Wmihewaanse
anszauvpslseusudananldmuauiiuaide
msmmuadanaafiifeduneduldgaa
Trusundsanniidaeimyiasesuldiduenamw
Tunssusuiediu

a. wussaInMIUnieegafalseusy
-l -
Wadhguszsauiasegianndau

Mo EMANNMTLATRLIENIL
lunsdmszsvlsewsy WeseeiunisUsznay
ganalaeusa » a2 mudoynWu AFAS 9ol <

uslddoeRenadninasilunis
FIARNTUINTLHU » a7 TUsemAlneDalw

yananialfiunnadgyafoBauaiunsaie

1
2

Wulddosas wo lasmadnansaniuniedou
swueudanniu AFAS gefl ¢ du S
wanseAulsswsnssdy ¢ o Faduainesgu
anaxntpeuAlnuetels waadeinunnie
danmianeufifunaUasdulugsfalaeusy
v Anfenan Lidaslasnaignsewnauia
Wedestuilgninisiivnasueidendou
Ysrfiugsialsaususmpiies udanuesygyn

mudonniu AFAS 1ofl < AilngldDaed

ob P1IF)IFMN)T

alo ASALY wIrs Ty gfFdn
FAun1ITAAULANNYMNNY W.A. beco 13D
madnfiuvesdymfdfynna

wualiudlanszssdygidiiay
MITATULAANNIY W.A. Weco UAT1 o
fifanunrsdaiuseedysftfiynnanis
dineulvgl Weldasouaguile wnnsdiiid
ntatureedysfdiynnaszninedysi
wile fudgedondou filvulaauslbiudly
Wudungmany laglinsfiansaniedysd
vosdnypraiduilgnisenann deefiansan
sanlufedganfassdiiofudiulngves
ffymaadena1anay iedunisuniasuas
sudniuszlusdaudoyniu AFAS 20fl @
TWurdszinagundnonBuulauuy wasiloeiu
Tuldrnasuitldldonduusifugoeineniy
doynWugel < Uzney wisasvggidnae
MITANULASNINY WAoo NATT @

oo wingnizniaiioAunsoald
flidulssusumungniznsreivuayszinm
LAZRANINANNNTUSTNDUGIAALIIUIN WA,
wege vldanzaulng

ganafilddulssusumungraneus
snansaliunmsiinnuuusedu Thduelsaus
fu Tesaaursunivesniseniiuld Wiy
Tsausuienans Apaaadunsvipedienluide
ayinvluiasiu nafoUszonrusiesiiy
snusadsznaugsialiuinsanuiivnaunn
én sudufamsfisdusirenalabiunfosdiu
18 Tufamsuniuazayinsvuusssuisy
Uszmdluarausssuiosiuresdssindlng



fedu malianansnhgsiadenansnuunly
Wugsfadszmuils ewszseygflsusy
Toudadu Wafimaidaadmadusmauazidn
gmadutszneuiAsygiaoBouusn §3fa
Tudnwazaenanduiugsfavesinsdufians
fnwuazeyinsliliaufiosdiu Seiidonulny
ANNAALITHAIVBINGNIINTI uALflDean
gananenanlilafiundygRuenguunesi
LldypranSelifynnasedtszneugsialy
anwnuziena Jillsudaiuasiausliimue
auandPaeiiusznaugsiafiinideslsausy

soudugsfafivildanzaulnowindy fedl
Wesnwnsveufisauazadrenslaliun
vioehiuads q TanieinmouusTadesyszng
wazdnusssniosiuvasaulnelinseyduly
lailgidunsfadyanasieinIofogeeing
feanang ienanidssdadnianteanguany
Usznaugshafinnludszindlny suvinlvnau
vinsdurinseld wazifunisvianvauy
sysuflsndasindinaziausssufioediunas
Uszwalnelunedon Fedasaianursually

NIBBNNZNIENTI FNE

&

vssayns

W ynedszies, nalduusAndulaogeigeatn (Smart Growth) lun1saunuiioge A

luslszmmdalys <http://asiamuseum.co.th/upload/forum/smart_growth.pdf>

sumIuisaswalny, o 39 Uszwia wars U, AUTUT b NINAN eEds N <http://

www.bot.or.th/>

sumIwissTmAlng, o wsey AAlYT Yz beec v, AUTull om NINYIAY oeds AN

<http://www .bot.or.th/>

U2NAANEATINATUIELIEATSBUTBIWANTR 1389 WRNUNAILINNTYIDNTiBIures R WA,

WEEE-oeew, MBI, oloe, RIAW wal ¥ (o TgUIBU wede).

WA RALIUTH WAL e, TIBNRYUNY, ols, @o N (ol WHAANLY éem).

FIWIFMNT 0w



dinaupmnIInINgein, Duindinauauzassunngsfin Sesnslluiuseens
nyaaasuerm ndunangiulunisvesulueyginysznaugsalssusuidoaaiai
o¢/loé¢dm, <http://www.krisdika.go.th/>

daina qauwing, aUuasiiATIsinIzI sy gAn1IYIznaugINavevAusIN1Y WA, béco.
<http://tdri.or.th/priority-research/foreignbusinessact>

ASEAN Tourism STANDARDS, (6August, 2013) <www.aseantourism.travel/documents/

asean- tourism-documents>

Attorney General’s Chambers of Malaysia, LAWS OF MALAYSIA Act 626 HOTELS
(FEDERAL TERRITORY OF KUALA LUMPUR) ACT 2003, (16August 2012) <http://
www.agc.gov.my/Akta/Vol.%2013/Act%20626.pdf>

Attorney General’s Chambers of Singapore, Singapore Hotel Act (Chapter 127) Revised
Edition 1999 (16 May 2013) <http://statutes.agc.gov.sg/aol/home.w3p>

Mohd Sukuran bin Taib and Ho Chin Siong, Planning System In Malaysia (25 July 2013)
<http://eprints.utm.my/6320/1/MohdSukuran_HCSiong2008_PlanningSystem
InMalaysia.pdf>

United Nations Statistics Division, CPC prov (23 July 2013) <http://unstats.un.org/UNSD/cr/
registry/regcs.asp?Cl=9&Lg=1&Co=641.; Hotel lodging services>

=

o @1I@)0EMN)I



'\ piAuiNmMaNIEIN LN iwuwng

i [cgal lmmumty fnr lﬂlalllllal meessmnals

&» & #é«é-nw B i iwu%ﬁéﬁé }«

REDIG Rk

Chp,

14

b
-2

UNANED

My EwiifuiumeanguinseeTisdnwwel ingyssaedifofnymuniufiessuy
nguunsresingiifiegluiaaiuifeanugisuiumengununsvesd i dnwwme  wnfnnionaug]
MRanuaa s enguInBUesnsinEmeIIa AnwwSauifisussuungranslusiedszine
falussuunguinsuuuiassd wazssuunguinuuuuaeNaussd lutsfiugfiduiumengmane
2995y sznavAnndninnisy uananissAnmiivuifisulfaseuaqulufensfiansanaine

mMIunEn3ensasUfiR (Medical malpractice) Tunsazyszmesoe

meiduiidunsidudenanm Tagduairanenansiifefugfiduiumengminsses
A dnuwng HaensTgugfiuazyisnll a1 UMANAMNMING WaARRIAEENG 4
wazandedidninadasng 4 felusazsetszma wazvimaw3suifsulasfansaunfeaanms
wiswghia deps Mafinmuasmadiey Aawdiuly

P ouon

pffuiunenguuneuasgiBsdnunndludsemalnesglussivaoudremuazadna
naznuluduausomsUfDRnd wiasfingmainesssssuygiuanenuduaseaalilunes
®o (e) Amu ﬁﬂﬁﬂétﬁauﬁqﬁiaLauau.u:'i?'iLﬁugﬂﬁﬁuﬁiaﬂmmmﬂ&iﬂﬁﬁ:mﬁuuamm:mq
U AsRansuneennguinsgniugyuuunse sy dandaudlufisndungranoidniali
sonndasiviiovlusgsasuyn Wwisdna vego 1AM o (8) MIRATTINULNAFIATILNTY
aananARfU3lan mamnswananudusenhiduazdin MslinguneiBRansanafinmsunng
wendsnanaiiall asfiratidgiesluafiniemsunng mamvus et sunng
faeriumsfanInkaziuIsanANENIINN eI (Expert review Board) Aaudeasiians
fuflpssinra TNfenseannasIINLnATeEsdY 9 WNF

Ay @ pliAnAunNnguring AonBwunng nwineyIRTUHoR

* frhwdgussmsingidiounng Tamenunangaunn njunmwsmuas

3)INIEMINTT o8




Abstract

The objectives of the research entitled “Legal Immunity for Medical Professionals”
is to review and study the existing Thai law system involving the legal protection for
medical practitioners and the ideas and theories about the legal status of the term “health
care,” including a comparative study with other countries worldwide that have both civil
and common law system bases. The study also reviews details of malpractice lawsuits in

each country

This is a qualitative research study done by searching and collecting both primary
and secondary document data from textbooks and literatures of law, guidelines from
judgments and verdicts of the courts, and information from many other Web sites of local
and worldwide networks according to their socio-economic, educational, and political

status.

Results from the study show that the legal immunity for Thai medical practitioners.
is considered quite low, which can have negative effects on the overall Thailand healthcare
scheme. Despite the fact that text in the Constitution’s section <o (), offers legal
protection to medical professionals who meet the standard of care, there is no definite act
or legislation to back up that kind of immunity. Therefore, the author proposes both short-
and long-term measures to cope with this problem, such as legislating laws according to
the Constitution’s section o (o), separating medical malpractice lawsuits from consumer
protection laws, following the volenti non fit injuria principle, and legislating new
procedural law for medical malpractice lawsuits apart from regular cases, or setting up a
special court for that purpose. Another important proposal is setting up an “Expert Review
Board” to review and certify reasonable cases before going to court. Other administrative

measures are also proposed in this research.

Keywords : Legal immunity, Medical professionals, Medical malpractice lawsui
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Abstract

The complexity of environmental crimes today provokes a hot debate among
scholars; especially, a question concerning corporate criminal liability on the environmental
crime. This question aims to know whether article 116 of the Act number 32 on
Environmental Protection and Management (1999) can be applied against a corporate
entity who committed environmental crime or not. In some cases, it is not always easy to
prove guilty elements; when it claimed that there is no intention to commit crime. Such
argument is simply based on legal nature of corporate entity itself because in principle
corporate entity is not natural person but juristic person. Thus, it might be difficult to
prove the intention of the corporate entity in the sense of criminal law. First of all, it must
be clear that the said corporate entity has an attribution to an act of environmental crime.
In other word, it must have a guilty element (schuld) together with an intention (dolus) or
negligence (culpa) in order to commit an environmental crime. Secondly, it must be proved
that the said entity is an author of an act and it has no excuse reason to claim that it has
no criminal liability due to its own legal nature as juristic person. Finally, it should be
noted also that article 116 of the said Act does not limit the scope of application. Once, it
is a case of environmental crime committed by a corporate entity; it is not correct to
argue, on the basis of corporate entity as juristic person, that there is no intention to

commit environmental crime.

*Lecturer S1, S2, and 83 of the faculty of law, Jambi University
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Introduction

By reading article 116 of Act
number 32 on Environmental Protection
and Management (1999), a corporation in
Indonesia may be charged for criminal
liability on environmental crime as follows:

(1) In case of environmental crime
occurred and committed by, for
and on behalf of a business entity,
the criminal offense and penalty
shall be imposed on;

a. The said business entity; and/or

b. A person who causes another

person to commit crime or
acting as an active instigator of
the said criminal act.

(2) In case of the environmental crime
as referred to paragraph (1), being
committed by a person acting on
behalf or working under the
conditions set forth by the said
business entity, the penalty

sanction shall be imposed on the
instigator or leader of the criminal
act without regarding whether the
crime is committed individually or

collectively.

It should be noted also that
corporate criminal liability is usually related
to the white collar crime because, in
general, all corporations must be
established as a legal entity and therefore

must have its own legal personality.

In this regard, the white collar
crime may be defined as it has been
described by Marshall B. Clinard and Peter
C. Yeager as the following definition:
“Corporate crime is white collar crime; but
is of particular type. Corporate actually can
be an organized crime entity due to its
own functions and complex relationships
and expectations among board of directors,
on one hand, and among parent
corporations, corporate divisions, and

subsidiaries, on the other'”

Furthermore, Donald J. Newman,
based on an idea of Sutherland, did
explained the meaning of white collar
crime as a crime committed by a person of
respectability and high social status in the

course of this occupation.?

For these reasons, white collar

crime can be categorized into two forms of

! Marshall B. Clinard and Peter C. Yeager, Corporate Crime, (New York: The Free Press: A Division of Macmillan
Publishing, Co., Inc.) Collier Macmillan Publishers, London, 1990, p.16.

% Donald j Newman, White Collar Crime: an Overview and Analysis, in Geist, Gilbert Geist and Robert F.

Meier, (ed), White Collar Crime, Offences in Business, Politics and the Professions, The Free Press,

New York, 1997, p.63.
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business operation namely; occupational
crime and corporate crime® which means
that occupational crime is a criminal
offense committed by business men,
chairman of labour unity, politicians,
lawyers, doctors, pharmacy experts or
employees who proceed with his plan or
their plan to embezzle the money of the
company etc., while corporate crime is a
manipulation of corporate income derived
from product selling or an act of deceit in
the expense of vehicle reparation of the

company or other company expenses.’

Last but not least, the definition of
white collar crime may be defined by
Marshall B. Clinard and Peter C. Yeager as
an act committed by a corporation which
was punished by the state, regardless of
whether it punished under administrative,
civil, or criminal law,’ while Shapiro
explained corporate crime as an act
committed by collective or individual
association with different occupation.
Hence, to be a corporate crime, it must be
an act of an employee or of any person of
the company who commits crime by
violating corporate law or other laws which

aims to protect the interest of corporation.

¥ Marshall B. Clinard and Peter C. Yeager, op.cit,
* Ipid.

® Ibid.

Finally, once a corporate crime was
committed, it should be noted that the type
of corporation may be another key factor
for the determination of such act. In this
regard, David J. Rachman et all, as quoted
by I.S. Susanto, explained that most of
corporation always have 5 important
characteristics as follows;

1. They are juristic person which
have their own legal personality
under the specific law

provision.

2. They may be continued to exist
for a long length of time or
even for an unlimited period of
time.

3. They have a right to do their
business from the state.

4. They must be owned by the
shareholder; and

5. Shareholder responsibility will
be limited not beyond the value

of their own shares.

By examining the characteristics of
corporation as mentioned above, it is quite
clear that the liability of each corporation
will be based on the form of business

organization. These may include the limited
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liability companies as well as other various
legal entities namely union, foundation, firm
and also non-corporate entities that may be
subject to the liquidation requirements

according to Indonesian corporate law.

As the corporate role in the era of
globalization is quite imminent and has a
lot of influences to the economy and
politics of the nation, such as a case of
Campbell Soup Company “in America
controls 95% of material soup of four food
companies which supply 90% of all
breakfast. So does in Indonesia, there are
some biggest and conglomerate companies
dominate some manufactures such as
food,
transportation and other products™®

wheat, certain automotive,

Due to the vast and expanding role
of corporation today, it is quite necessary
to regulate and control the activities of
corporation under criminal law especially a
criminal sanction against environmental
crimes. Even though some Acts of
Indonesia consider company oOr corporate
entity as a juristic person but not natural
person and therefore we may need to verify
the activities of each corporation in order
to know whether they are illegal or not. If

it is a case of business crime, that

corporation may be guilty and may be
charged as an organized crime that is to
say “a crime happening in the context
complex relations and hopes among
directors, executive and manager council in

the other side”’

Moreover, it is possible to claim
that some acts of the company may cause
direct and indirect effect against the
environment and therefore the Act number
32 on Environmental Protection and
Management of 1999 or so-called in
“UUPPLH”

applicable law in order to determine the

Indonesia as will be an
criminal liability of each corporate entity
and find out an appropriate sanction for
each offence of environmental crime

committed by the said company.

Nowadays, most of the cases
concerning environmental damages did not
occurred only in Jakarta but also happen in
other big industrial cities and other new
emerging industrial areas in the whole
regions of Indonesia, for instance; Ruber
Waste Company Padang Sumatera (P.T.
Limbah Karet Padang Sumatera Barat) case
OI various cases concerning mine
companies (Ltd.) in East Bintan Riau

archipelago province (PT Aneka Tambang

® 1.S. Susanto, Corporate Crime, Diponegoro University Press, Samarang, 1995, P.15.

" Ipid.
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(Tbk) di Bintan Timur Prop. Kepulauan
Riau) including High Electric Air Channel
(Saluran udara tegangan tinggi/SUTET)
case in West Cirebon of Java, gold mine
case in Mindano North Sulawesi where
pollution damages occurred in Buyat Bay of
the said area and petroleum-Kesolene
exploitation case committed by Lapindo

Brantas in Sidoarjo of East Java.®

Besides, the same environmental
cases had occurred in Jambi Province as
well. Jambi exploration business unit or
so-called “Pertamina Limited Company”
should be responsible for the environmental
problems in Jambi because this company is
not a small private company but a big
multinational corporation operating at a big
scale of exploration and exploitation of
natural resources of the province. Once
pollution damages had occurred on June 17
of 2000 due to the leaking pipe problem of
the company caused a lot of dirty water
problem in the surrounding areas, it must
be presumed that the company must be
liable according to the “polluter pay
principle”.(See verdict of the Supreme Court
of Indonesia, Number: 3273K/Pdt/2001)

However, a hot debate on this

issue became more and more intensified

due to the complexity of the environmental
crimes today. Article 116 of the Act
number 32 on Environmental Protection
and Management of 1999 can be applied
against the said corporate entity or not
especially when it claims that there is no
intention to commit crime. This argument
is simply based on the legal nature of
corporate entity itself because in principle
corporate entity is not a natural person but
a juristic person. Thus it may be difficult to
prove the intention of the said entity in the

sense of criminal law.

First of all, it must be clear that the
said corporate entity has an attribution to
an act of environmental crime. In other
word, it must have a guilty element
(schuld) together with an intention (dolus)
oI negligence (culpa) to commit
environmental crime. Secondly, it must be
proved that that entity is an author of an
act’ and it has no excuse reason to claim
that it has no criminal liability due to its
own legal nature as a juristic person.
It should be noted also that article 116
of the said Act does not limit the scope
of application when it is a case of
environmental crime committed by a

corporate entity. Therefore it is not correct

¥ Husin Sukanda, Indonesian Environmental Law Enforcement, Sinar Grafika Press, Jakarta, 2009, pp 130-133.

® Roeslan Saleh, A Reorientation in Criminal Law, Aksara Baru Press, Jakarta, 1983, p.83.
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to argue, on the basis of corporate entity as
a juristic person, that there is no intention

to commit environmental crime.

In this regard, that company must
have a criminal liability if it is an author of
an act and there are enough evidences to
prove the intention or negligence of the
company based on the elements of crime
in each offence. However, a new question
may be raised by stake holders in order to
know what kind of criminal sanction shall

be imposed in this case.

In 1985, Indonesia did establish an
expert team for the revision of Indonesian
penal law. A report of expert team was
done in the same year by confirming that a
corporate entity may be guilty and has a
criminal liability when it commits an
environmental crime. However, it must be
clear that there are enough evidences to
prove that the board of directors or
executive board is responsible as an author
of an act.

Referring to the said report, it is
clear that fine sanction against the
executive board may not be a good
guarantee that the corporate concerned will
not break the laws.”” In this regard, it may

be possible to apply article 117 of the Act
number 32 as mentioned above to this
matter. This means that if the executive
board was charged for criminal offence as
referred to article 116 (1) (b), the penalty
sanction shall be imposed by imprisonment
and fine weighted by one third. Besides,
article 119 of the same Act shall be applied
as an additional sanction in order to have a
better enforcement against the offender.
Article 119 stipulates as follows:

“Regarding to the penalty as
referred to this law, the business entities
shall be liable to an additional penalty
sanction or other disciplinary measures in
the form of:

a. Seizure of profits earned from

the committed crimes.

b. Closure of business and/or
related activity in whole or in
part.

c. Remedies paid for restore a
situation or compensate

damages in order to improve all
kind of negative impacts arising
from the said criminal act.

d. Improve working conditions
which may be abused labour

rights by negligence.

“National Legal development Board, The Set of Reports on the Results of Research for the Assessment: the
Field of Criminal Law, BPHN: 1980-1981, Jakarta, 1985, pp.34-37.
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e. Emplacement of company under
custody for 3 years at the

maximum.

However, a new problem may be
arising especially if the said company
refuses to pay that fine. Hence, article 30
(2) of the Indonesian Penal Code will be
applied and the offender shall be punished
by imprisonment although it is not severe

penalty sanction.

In addition, this article aims to find
out an appropriate answer to the following
questions:

1. Can the formulation of norms

concerning the corporate
criminal liability on the
environmental crime be taken
into effect against the offender?

2. Can the criminal sanctions
under the Act of Environmental
Protection and Management be
applied to the cases of
environmental crime committed

by corporation?

STUDY AND ANALYSIS

1. Formulation of norms con-
cerning the corporate criminal

liability on the environmental

crime.

As it has been mentioned above
about the formulation of norms concerning
criminal sanction against a corporate who
commits an environmental crime, there are
5 relevant articles of the Act number 32
shall be considered as an applicable law as
hereby stipulated:

Article 116

(1) In case of environmental crime
being committed by, for and on
behalf of a business entity, the
criminal offense and penalty
shall be imposed on:

a. The said business entity;
and/or

b. Instigator or Principal of the
crime

(2) In case of the environmental
crime as referred to in para-
graph (1) being committed by a
person acting on behalf of the
said business entity in working
relations including other

relations, the penalty sanction

shall be

instigator or leader of such

imposed on the

environmental crime without
regarding to the nature of an
act whether they commit indi-
vidually or collectively.
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Article 117

If criminal offence was charged
against the instigator or principal of such
environmental crime as referred to Article
116 paragraph (1) (b), the penalty sanction
shall be imposed by imprisonment and fine
weighted by one third of the total sum of
fine.

In principle, as described and
analyzed already in Chapter II concerning
corporate criminal liability, the corporate
entity concerned can't act alone by itself
because it is a juristic person. An act of
such corporate entity must be performed
by a person who can act or manage on

behalf of the said corporation.

Referring to the elements of crime
on corporate criminal liability, Mardjono
Reksodiputro, as quoted by Tabrani,
explained that there are two elements of
crime that need to be examined together;
firstly, an author of an act must be a
person who can act or manage on behalf of
the corporation and secondly, his act can
be considered as a criminal act committed

by the said corporation.™

Moreover, Sutan Remy Sjahdeini

has a good reason to argue on the basis of

his theory as mentioned in the preceding
paragraphs that a corporate criminal
liability will be occurred when all following

elements are fulfilled;

1. The criminal act (in the form of
commission or omission) must
be done or instructed by a
person who can act or make
decision on behalf of the

corporation.

2. Such criminal act was com-
mitted in connection of the
intention and purpose of the
said corporation which means
that if an ulfra vires act was
done, it must be clear that such
act must be committed in
connection with the activities of

the corporation.

3. Such criminal act must be

committed within the
framework of business activities
of that corporation. If not, it
can’t be considered as a

corporate criminal act.

4. Such criminal act must be
directly or indirectly beneficial

to the corporation.

"Tabrani, Corporate Criminal Liability According to Indonesian Criminal Law, Unpublish Thesis, Faculty of

Law, University of Indonesia, Jakarta, 2000, p.76.
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b. Perpetrator or instigator does
not have an excused or justified
reason to be released from the
said criminal liability.

6. For criminal act which requires
actus reus and mens rea, both
requirements must not be

obtained in only person.'

According to the constitutive
elements of corporate criminal act as
described by Sutan Remy Sjahdeini in the
preceding paragraphs, it seem to be logic
that the remedy can be done only if the
Court decided that there are enough
evidences to prove all elements of an

environmental crime.

However, it might be not logic to

endorse automatically any legal
consequence from a court’s decision in civil
case to a pending criminal case. In this
regard, all elements of crime must be
examined carefully based on the fact and
discretion of the judges in each criminal

case.

It should be noted also that Article
116 (2) of Act number 32 on Environmental
Protection and Management (1999) requires
4 key elements of criminal environmental

crime namely;

1. It must be committed by a
person and not necessary to
have a status as worker or

employee of the corporation.

2. Such person has given an order
to commit crime or acting as a
principal, leader or instigator of

environmental crime.

3. Such criminal act must be

involved in the scope of
business activity of the
corporation.

4. Tt is possible that such criminal
act may be committed
individually or collectively by

the offender.

In this regard, Act number 32 of
1999 is not only based on legal theory
concerning formulation of crime but also
based on functional concept of corporate
entity in which it may be a key point to
determine whether environmental crime
was committed by such corporate entity or

not.

By examining the first and second
criteria of article 116 (2) as mentioned
above, it is clear that the first criteria of
this article is based on legal theory

concerning formulation of crime while the

"Sutan Remy Sjahdeini, Criminal Corporate Liability, Grafiti Press, Jakarta, 2006, pp.118-122,
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second criteria is based on functional
concept of corporate entity. Thus, it is not
correct to argue that such corporate entity
shall be guilty if such criminal act was
committed by an ultra vires act because
such act was committed outside and
beyond the scope and function of the said

corporation.

Referring to a famous pollution
case in Jambi province of Indonesia (case
concerning crude oil leakage from pipeline
of Patamia UBEP corporation, dated June
17, 2000), The Supreme Court of Indonesia
decided that the exploitation of crude oil in
this area, by Patamia Corp., caused a
problem of oil leakage pollution to the
victims who are people in the said area.
Therefore Mrs. Herdi Simanjuntak and other
victims shall have a legitimate right to sue
Patamia Corp or not is a primary question
in this case. The Court did examine all
evidences according to the criteria of
article 116 (2) and emphasizing on 3 issues
as follows;

1. Does the Court have enough
evidences to prove the elements
of environmental crime? In this
regard, the Court need to verify
at the beginning whether such
act was done by an order of a

personnel of Pertamia Corp who

cc 3)IFIRMNT

can make decision on behalf of

the corporation or not.

2. Is the exploration of crude oil

turn benefits to Pertamia Corp?

3. Is there any evidence to prove
that crude oil leakage from the
pipeline is a negligence act of
Pertamia Corp?

The Court, finally, decided that the
Court has enough evidences to prove the
elements of environmental crime in this
case and therefore Pertamia Corp is guilty
according to the Penal law of Indonesia.
Certainly, if the Court has no reliable
evidence to support in this case it might
be difficult to punish the said corporation.

CRIMINAL SANCTION SYSTEM
UNDER ACT NUMBER 32 (1999)

With reference to Article 116 (1) (a)
of Act number 32 (1999), penalty sanction
can be imposed directly to business entities
and/or instigator or principal of the relevant
crime based on the functional concept of

corporate entity.

In addition, other enforcement
measures can be imposed as well to the
offender who committed an environmental
crime under article 119 of the same Act.
include the

These may following




enforcement measures or so-called
“administrative sanction”;

a. Seizure of profits earned from
the crime.

b. Closure of business site and/or
activity place of such corporate
entity.

c. Improvement of all kind of
impacts arising from the crime.

d. Setup appropriate requirements
for business management of
such corporate entity.

e. Apply custody sanction against
such corporate entity not more

than 3 years.

Once administrative sanction were
enforced by the court verdict especially in
this particular case against the corporate
entity, then Article 120 of the same Act
shall be applied as an applicable law and
all kind of enforcement measures shall be
implemented according to the terms and

conditions of this Article as set out below:

(1) In executing the provision of
Article 119 (a), (b), (c) and (d),
Prosecutors shall coordinate
with the relevant environmental
protection institutions in order

to implement enforcement

measures.

(2) In executing the provision of
Article 119 (e), the government
of Indonesia shall be authorized
to manage the corporate entity
according to the nature and
conditions of custody sanction
as decided by Court’s verdict,.

Indonesian administrative law today
recognizes administrative sanctions and

classifies them into 4 categories as follows:

a. bestuurdwang (governmental
coercion)

b. review administrative decision
such as review license,
payment or subsidy etc.,
impose administrative fine and

d. administrative confiscation or

appropriation

It should be noted also that the
difference between administrative sanction
and criminal sanction derived from the
different purposes of sanction of both laws.
In general, administrative sanction of
Indonesian administrative law aims to
impose misdemeanor sanction against the
offender while criminal sanction of
Indonesian criminal law aims to impose
criminal sentence to the offender who
commits more serious crime than
misdemeanor. Furthermore, administrative

sanction may be considered as an
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obligation of reparation and must be
enforced by state officer but not by court
procedure because, in a case of criminal
procedural law, the procedure always take
time with long process starting from
investigation, prosecution and court trial
to court verdict and implementation or
enforcement process. For this reason,
Article 10 of Indonesian Criminal Code
does provide two types of criminal sanction
namely basic punishment and additional

punishment.

In this regard, basic punishment
is a criminal punishment for those who
committed a crime and the court may
impose a capital punishment, imprison-
ment, light imprisonment or fine depending
on the severity of crime that they
committed and in some particular cases it
may be possible to have a replacement of
punishment according to the Act number
20 of 1946.

In addition, it may be possible that
Indonesian criminal court may impose an
additional punishment to the perpetrator by
deprivation of certain rights, forfeiture of
specific property and publication of court
verdict.

It should be noted also that Act
number 32 of 2009 on Environmental
Protection and Management doesn’t
provide any kind of difference between
basic punishment and additional
punishment because the main purpose of
this law aims to solve a problem of
corporate environmental crime rather than
to classify a category of crime and

punishment.

For these reasons, it may be
necessary to classify difference categories
of environmental crime and punishment
especially in case of corporate
environmental crime in order to have an
appropriate model of criminal sanction
under Indonesian laws.” For example, fine
punishment may be not so efficient when it
was imposed by the court to a corporate
entity who violates environmental crime
because it might be impossible to convert
fine punishment to light imprisonment due
to the impossibility of imprisonment nature
against corporate entity.” In this regard,
the judge may impose not just only a fine
as a basic punishment but it might be
possible also to adjudge and declare
another type of an additional punishment

or treatment as a facultative method of the

*Barda Nawawi Arief, Anthology of Criminal Law Policy, Citara Aditya Bakti Press, Bandung, 1996, pp.167-168.
“Muladi and Barda Nawawi Arief, The Theories and Criminal Law Policy, Alumnus Press, Bandung, 1992,

p.133.
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judge in order to find out an appropriate
criminal sanction and measure in each

case.

Therefore, fine may be imposed
first as a priority of criminal sanction
against a corporate entity who violate
environmental crime as suggested by
Mulyadi dan Barda Nawadi Arief and if the
said corporate entity did not pay or cannot
pay fine then the court may impose an
additional punishment according to the
outcome of research concerning priority of
punishment or treatment to the said

corporate entity.'®

In brief, it seem that an appropriate
criminal sanction against corporate entity
who violates environmental crime should
be a fine rather than an imprisonment.
However, an additional sanction may be
applied as an additional method in order to
solve a problem of unpaid fine by corporate
entity. At present, Article 18 of Act number
31 of 1999 concerning Eradication of
Criminal Acts of Corporation provided
already a basic punishment and additional
punishment for the case of environmental
crime committed by corporation. In this

particular case, the best type of criminal

sanction that can be enforced against the
said corporation shall be a forfeiture of
corporate property or a closure of the
company for a certain period of time or
deprivation of certain rights of the company
such as a sanction in the form of

withdrawal of license of business.®

In this regard, criminal sanctions
against corporation are quite similar to
imprisonment sentence in a common crime
case against a criminal who is natural
person because it does deprive freedom of
corporation as well and therefore it is quite
logic to compare a light penalty sanction
under Article 30 and 31 of Indonesian
Criminal Code to an order of closing
company in a certain period of time
(provisional closure of the company)
especially when the said company refused
to pay fine or unable to pay fine according
to the court’s verdict. The Court shall
determine an appropriate additional
sanction and convert fine into a closing
period of time against the said company
according to the discretion of the Court in
each particular case which may be differed
from case by case basis or it might be
possible to withdraw a license of the said

“Barda Nawawi Arief, The Problems of Law Enforcement and Criminal Policy Solving, Citra Aditya Bakti

Press, Bandung, 2002, p.19.
*° Ihid.,
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company if that company resists or rejects
the verdict.

However, it is a duty of the Court
to keep awareness on negative impacts
and must look at side effects of each
applicable sanction against the company
because not only the offender company
shall be punished but also workers,
shareholders and consumers of the
company shall be punished more or less as
well by enforcing such sanction. Thus the
sentencing negative impacts must be
avoided. Furthermore, the Court must
compare the negative impacts with the
purposes of criminal sanction and
determine which one will be the best

solution in each particular case.

In order to find out the best
solution, Herbert L. Parker suggested that it
is important that the Court need to
compare two kinds of sanction namely
criminal punishment and safety treatment
measure'®. Thus it may be possible that the

Court may impose a sufficient compen-

sation for the victims of a corporate
criminal act and/or make an order to
control the conduct of the corporation
in order to ensure that the said offender
corporation will never commit an environ-
mental crime again®. In consequence, all
safety measure treatments as hereby fixed
by the Court will be the best guarantee for
the benefits and prosperity of the nation.
Furthermore, it is quite clear that the
objectives of corporate criminal sanction
are so different from the objectives of
general punishments in common crimes.
Nickel Walker explained that the objectives
of criminal sanctions in general may be
classified into 5 categories as follows™;

1. To protect offenders and sus-
pected person against all kind
of unofficial retaliation.

2. To reduce a mal conduct or
prohibited conduct under
criminal law.

3. To reduce all kind of suffering
and damages arising from

criminal acts.

17'Philipus Mandiri Hadjon, (ed), Introduction to Indonesian Administrative Law, Gajah Mada University Press,
Yogyakarta, 1994, p.247. See also Muladi and Barda Nawawi Arief, The Theories and Criminal Law Policy,

Alumnus Press, Bandung, 1992, p.133.

®Herbert L. Parker, The Limits of the Criminal Sanction, Stanford University Press, Stanford, 1968, pp.23-26.

“Muladi and Barda Nawawi Arief, op.cit.

2(’Nigel Walker, Sentencing in a Rational Society, Pelican Book, 1972 in Herschel Princ, Herschel, Criminal
Behaviour, Tavistock Publication, London, 1982, pp.17-36.
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4. To ensure that the offender
alone will be punished appro-
priately by the court’s verdict.

5. To show society’s abhorrence

of crime.

In order to impose an appropriate
sanction to the offender in response to his
own act, the Court needs to consider the
objective of sanction in various aspects for
instance; based on consideration point (d)
of Act number 32 of 2009 on Environ-
mental Protection and Management
stipulates in term of environmental
protection as follows; “the decreasing
environmental quality has threaten the
continuation of human life and other
creatures so that all stakeholders need
seriously and consistently to protect and
manage environment”. In addition, consi-
deration point (e) of the same Act does
emphasize the objective to reduce global
warming effects from various kinds of
business activities by stating the following

term

“..that since the global warming has
caused climate changes which worsen
more and more an environment quality,

therefore, it is quite necessary to have all

kind of appropriate measures in order to

protect and manage environment”.

For these reasons, the Court may
impose an order to revoke business license
of the company or close temporally or
permanently the company together with
other basic criminal sanction such as fine
punishment as it deem to be necessary and
appropriate for such violation of the said
Act.

Referring to Henry v. Bali dan
Lawrence Friedman case, the Court decided
that fine punishment is an appropriate
sanction because it can discourage and
reduce motives to commit a corporate
environmental crime.”’ However, Mardjono
Reksodiputro suggested that the Court
should impose an expensive fine to the
corporate offender. If not it might be
inefficient to prevent a repetition of such
criminal act. It should be noted also that
fine punishment will have no impact under
Indonesian Labour Law to the workers’
salary but it may have a negative impact to
the dividend and may cause some negative
aspects in term of business activities of the
company. Some shareholders may dissatisfy
with the negative image of the company
and may force the executive board to

“'Mardjono Reksodiputro, The Progress of Economic Development and Crime, Justice Service Center for Law

and Devotion, Indonesia University Press, Jakarta, 1997, pp.120-121.
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change business policy or management
policy into a friendly manner of

environmental protection.

In this regard, fine punishment may
be considered as an appropriate sanction
especially for the case of violation of
environmental laws by small company or
small corporate entity. In contrary, it might
be inefficient to tackle with the problem of
corporate criminal act done by big
corporation or big company because the
said corporation has a lot of money and
assets so that fine punishment is not a big
problem for the corporation. Hence,
Mardjono suggested imposing other
criminal sanction against the corporate
offender if an expensive fine punishment is
not an appropriate sanction. In this
situation, the Court may need to impose
some supplement measures such as
guidance or standard which requires that
such corporation needs to follow if not
penalty sanction will be enforced against
the chief executive officer (CEQ) or

executive board of such corporation.

CONCLUSION

In general, corporate liability for the
violation of environmental law in Indonesia
became more and more important issue
and it is quite necessary to impose an

appropriate criminal sanction and/or other

&o IFIEMNT

appropriate measures in order to prevent
and punish the offender. In this regard,
corporate offender cannot deny its own
responsibility on the basis of ultra vires act
or unintentional act because such act was
done on behalf of the company even
though corporation is not natural person
but juristic person. The doctrine of
corporate criminal liability under Article 116
of Act 32 of 2009 on

Environmental Protection and Management

number

became right now a well-known legal

doctrine in Indonesia.

Fine punishment or expensive fine
punishment can be enforced by Court’s
verdict as a basic punishment under Article
30 of Indonesian Penal Code. If the said
corporation refused to pay fine, then it can
be changed into 6 imprisonments for 6
months against the Chief Executive Officer
(CEO)

corporation. In addition, the Court may

or executive board of such

impose other administrative sanctions
against corporate offender as well even
though it is not obliged to do so. Therefore,
the Court needs to find out an appropriate
sanction in each particular case of
corporate environmental crime and to
examine the objective of criminal sanction
in each case which shall be the best
solution for environmental protection and

preservation.
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Abstract

This article is consisted of 2 objectives. The first one is to study the provisions of
the law that protects the rights and fairness to the Surety. The second one is to study the
practical impact of the Civil and Commercial Code Amendment Act (No. 20) Act 2557 in
the part of Suretyship.
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From the study, it is found that the Provisions of the amended Act to amend the
Civil and Commercial Code (No. 20) Act 2557.This Law is mainly to protect the rights and
fairness to the Surety more than. It is reduce the rights of creditors to low. But at the
same time increase the rights of the Surety (Such as Bargaining power Guaranteed

contracts, etc.) and almost equal. This is creates fairness or justice to Surety.

But, The Practice is found that the provisions of Section or in part by the Civil and
Commercial Code Amendment Act (No. 20) Act 2557. it is not clear whether or not
appropriate. It is many problems in practice. So, The debtor may be more difficult to
access credit (The Creditors are strict lending more difficult), The Surety may be in the
debtor’s principle Contract. And the issue of advance notice before 60 days are problems

in practice.

Keywords : Protect to Surety, Rights to Surety, Justice to Surety
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Abstract

The core theme of this article is dealt with determining how and whether the
rights to the succession of living legal and illegal spouses can be functioned under the
Thai Civil and Commercial Code. From the discussion, it becomes clear that Section 1629
under the Code endorses the legal spouses to be as statutory heir and those are entitled to
inhert; in contrast, the illegal spouses are not provided such legal status but the illegal

spouses can have the right to claim all equal share of their properties earned during they
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are alive and live together as the de facto spouses. Although the illegal spouses are not

the statutory heir, both living legal and illegal spouses are, under Section 1646 under the

Code, recognized as lawful heir by will of de cejus.’

Keywords : lawful spouses, unlawful spouses, will, statutory Heirs, personal property,

marriage property
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under whom another claims. (See Black’s Law Dictionary Free Online, Legal Dictionary 2™ Ed.)
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Abstract

This article intends to study the right to education and the free-of charge
education in Thailand. It is found that instead of the educational right, the former

constitution of the Kingdom of Thailand was laid down the state policies for this point of
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view. Yet, the matter of fact, being the party of the convention, the legal concept would be
changed by the constitution of the Kingdom of Thailand, B.E. 2540 (1997) to confirm that

the government must support Thai people for an equally thorough and quality basic

education without charge and not less than twelve years. After that, this law policy was
regulated by the National Education Act, B.E. 2542(1999) and the constitution of the
Kingdom of Thailand, B.E. 2550 (2007). It is obvious that, however, Thailand faces

insufficiency budget, poor quality of education and untruly free education. Therefore, it

should play an important role to subsidize the free-of-change at least 9 years and focus on

the pre-primary and primary schools. This is because of appropriate development of

children that the government could hand in glove with every part of Thailand.
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Abstract

The Act of the Authority’s Liability of Wrongful Act B.E. 2539 Section 10
Paragraph Two does not mention about the prescription on legal proceeding against the
authority’s liability on wrongful act in the case which the Authority committing wrongful
act deceases in respect of the injured person would have to institute a legal proceeding on
the estate or the heir of such an Authority within the prescription according to which law.
Therefore, it's necessary to bring up the principle of law in respect of the prescription of
the estate in Section 1754 Paragraph Three of the Civil & Commercial Procedure as a
nearly law for application whereby the governmental public office must exercise the right
to claim for the compensation from the heir of such a governmental authority by the
institution of legal proceeding for the court of law to adjudge or give order to the heir of
such a government authority to repay the compensation within 1 year from the date which
the governmental public office perceiving or should have perceived about such a
governmental authority’s death, all this, according to the sense of Section 1754 Paragraph
Three, but all this, if the governmental public office is not of knowledge that such an
authority committing wrongful act deceases then in such a case the governmental public
office is unable to exercise the right to claim for compensation from the heir of the
governmental public office authority committing wrongful act against the public office after
the period of 10 years is lapsed from the date which the governmental authority

committing wrongful act decease as per Section 1754 in the Last Paragraph.

Keyword : Prescription/right to claim for compensation/the Authority Committing Wrongful
Act deceases.
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