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Abstract

In this thesis, the researcher analyzes ihe legal effects of the realization of ASEAN

Economic Community (AEC) on the hoiel business in the Kingdom of Thailand (Thailand).

The researcher a.lso studies guidelines that have been proposed for amending Thai hotel

Iaw such that it is in consonance with the hotel law of other Association of Southeast
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Asian Nation (ASEAN) countries and ASEAN Framework Agreement on Services.

Furthermore, the researcher examines problems of categorizing the different types of hotel

bushesses, attempts to determine appropriate standards and measues designed to protect

the hotel business by reference to Hotel Act, 8.E.2547 (2004), Foreign Business Act, B.E.

2542 (1599), ministerial regulations prescribu:]g categories and bases on the operations of

the hotel business , B.E. 2551 (2008) and other related laws.

Keywords :Hotel ASEAN Framework Ag:reement on Services ASEAN Economic Community
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rfluror{}.{rdr {rdrdrr{doo:o.rn1 n4n'ru

o Attomey General's Chambers oI Singapore, Sirgapore Hotel Act (Chapter 127) Revised Edition 1ggg, 123 Jiuily

2013) hftp://statutes.agc.gov.sg/aoyhome.w3p; Section 2. "hotel" includes a boarding-house, Iodging-house,

guest-house and any building or premises not being a public instituUon and containing not less than 4 rooms or

cubicles in which persons are harbouied or lodged for hie or rewaJd of any kind and where any domestic

service is provided by the owner. lessee, tenant, occupier or manager for the person so harboured or lodged

o 
rbid. Section 3.

" rurrn:rM.tth:rnflbu, e Mlt)ty dsnltJi e:.lln bd.dd rnn, rirrld u. n:n4ror bdd.r <http://www.bot.or.th/>

'Attomey General's Chambers ol Malaysia, IAWS OF MAI-AYSIA Act 626 HOTELS (FEDERAL TERNTORY OF

KIAIA LU IIPUR) ACT 200e (16 Aug 2012) <http://www.agc.gov.my/Akta/Vol.%2013/Act%20626.pdb; Section 2

"hotel" means any premises where-
(a) pe$ons are harboured or lodged for hue or reward of any kind: and

(b) rooms are fumished by the owner, lessee, principal tenant,occupier or manager of such premises {or

the domestic use of the persons so harboured or lodged, but does not include-

b 0tid1iiflD't?
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(aa) any plemises on which the activities mentioned in paragraphs (a) and (b) are being carried on by

or on behalJ of the Federal Govemment or the Covemment of any State or any statutory body established by

any wdtten law;

(bb) any pdvate healthcare facility, child care centre or care cel]ue the establishment or operation of

which is controlled or regulated under any other written law;

(cc) any hostel established by or on behalJ of any private educational institution or private higher

educational institution and con olled or regulated under any other vwitten law; or

(dd) any Femises let out on landlord and tena basis:

' omnrrur,i.rtlt:$n1nL, e itfin tJ'fta1tu *.sb u1n, 6ur7,!fr |9o nrn0la! bacb a1n <http://www.bot.or.tl/>
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6h 
lbid.; Lodging and related services pro!'rded by adult or famlly holiday camps, vacation bungalows and similar

holiday homes. Included are all other services provided by such establishments in connection with the

provision of lodging.

u'Ibid.; LodEng and related services provld€d by rooming houses, boarding houses, cabins, pltvate apaltments

and homes and similar lodging facilities. Most of these units provide only lodging, although some may incude

food ser\,'ing services.

"'Ibid.; LodgLng and related services provided by trailer and recreational vehicle parks, campsttes and similar

facilitles. Such sewices include provision of the site only or of the site and the tent or fiailer situated thereon.

uo 
Singapore hotel act (Chaptet 127) Revised Edition 1999, above n 4., Section 2

"'Attomey General's Chambers of Malaysia. LAWS OF MALAYSIA Act 626 HOTELS (FEDERAL TERAIIORY OF

KIJALA LUMWH ACT 2003, above n 7., Section 2
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Abstract

The obiectives of the research entitled "Legal Immunity for Medical ftofessionals"

is to review and study the edsting Thai Iaw system involving the legal plotection fol

medical practltioners and the ideas and theories about the legal status of the term "health

care," including a comparative study with other counfiies worldwide that have both civil

and common law system bases. The study also reviews details of malpractice lawsults in

each country

Ttiis is a qualitative research study done by searching and collecting both primary

and secondary document data from textbooks and literatures of law, guidelines ftom

judgments and verdicts of the courts, and information from many othel Web sites of local

and worldwide networks according to their socio-economic, educational, and political

smrus.

Results ftom the study show that the legal immunity for Thai medical practitioners

Is considered qulte low, which can have negative effects on the overall Thailand healthcare

scheme. Despite the fact that text in the Constitution's sectlon do (le), offers legal

protection to medical professiona.ls who meet the standard of care, there is no definrte act

or legrslation to back up that kind of immunity. Therefore, the author proposes both shon-

and long-term measures to cope with this problem, such as legislating laws according to

the Constitution's section do (lo), separating medical malpractice lawsuits ftom consumer

protection laws, following the volenti non fit injuria pnnclple, and legislating new

procedural law for medical malpractice lawsuits apart ftom re$ ar cases, or setting up a

spesial court for that purpose. Another important proposal is setting up an "Expert Review

Board" to review and certify reasonable cases before going to court. Other administative

measues are also proposed in this research.

Keywords : Legal immunity, Medical professionais, Medical malpractice lawsui
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nr': rfios rr.JiirJt.J u asl n'::launr:Rr::"nsr
fl ur!ranndr!rldrdarJ::Iutdvrr.rnr: riio.r

J I oq'vrl{ [n3u5na!1nlju Iuuyt't t14 tttlrun a1udn1fl

lfl urfi ssaifi Hrjrfilf'l3nr::"nurnurrralnuoqf

nr utddo n'rrar ord lfl u or"r rQ u ryirl'u d'r nr :fn ur
}J q nta r,li 01il1 6'o''s1a r,r5 o fi ua 4 n r : nj o'u1 ri fi s

, .l .
:;a.rri{iufla:5dn lrivrolc Ia; riunios rorniu

urnrjyr'snrtios GtLuairuu eiJsrunls I ua:

nr:flarias rf,undnmr

rrsd'ru unndfir.lfr 6 rir rfrorrlu:idn
'jrlrjld'ilnlu rfl uo:'r-lqrnd'rnr qnio.i 6uu

, S Y,a )fii00nfl0.i:o{ tou L rutnt: rdau rduto rdu.i

vtss 1 dfiroourfidc:drur danuld virll{lrn
tirg ualnha"slalunr:rJfr r.r"fi sru rilfdnfi.r
ner riu"unrltnrtrll-1"fi rarird rdad.l u ua da

{du f fl n'Jre:ror rf, uaar4l rn rfi o {du}.Jdrh
rfl ':r:dr!.{nT tingr udryra6fi uri ralost": urid'r

rfi o uandulrinsrJ:ynrriyian nnrrinurlrl rfl ud

fi {yro1qfi arqnaru riucl rautosd.iFu $a:ora

rfluci rautuflrad'rad{orrrltdn miuiiarq d.vr a

rdurio d{ndursn{r.ilri

)e

riio.taln ahB6u J.{.tllor?tr6ll uvwti

fi orfl uigrdfl (Professional) loguriua;fi omr
lfi urriorTnusr:sriadio drnrnua;ourr-ulo.l
'::trgur,r'drjuitrn&tttsirfi oqunrudsllu.irrfl u

rrlrlfi nmldrrirplrn ua:nr:dnu 1 uu'.:

a: drrr:o rflu uyrn dld'riuol'or l.jrunr: riuuf
-vou'r.ifi unfl {nln qua Ia:n1n!0tfr rr]utJU;

narurlurutrnn'ir so -rl oradold'.iurnfr ao

lurn 1 nrlritrf,vififi nr: rislnr: a oufi'ulu

:: nr nm r n sr.r'dn n ri'r s

lu iii o.rru ua;nmlil ft orolros fifi

itrdn unvrrifi lfilyl"ufrn{rnn finar li'rflrutta;

(r r?iur ua:u"r 6'o.rnr:aidfiqru a"nuru;1o o reiu

finrufomlarrLr:nIa;nrrrLaqdruiiu: rn

rfl ufi rnrcrfi orlriu ft ntoltu'nud urn ua:drnrg

rtiud vrhlldsrrlasa:'lrilfi'nrrl{rnIor uar

rJnrlar:rrlvisnr:ouiuar1u{iio:nirurvrh.rrulu

d'nueuvd}if, rirg ua gnha'.!lafi 6 rdo rfi undr
- 

q b 4e I

vr'euursrulu {rfihi'qairs ua; ::alnrudr l5a

9r'1l.tflF|]o141.i flMln Ls Frx l xt? n?1!t d 1u 1t 0

sos $rin g n ua drs rFlnh a"s un; rFl d'n un ryr

Inulrisi'osrrvwr.rnlnlr l'unwr.infl yr.J1u

rarizriyr un:{fia:1d'iuatavrrwornrr drl5c
& e- , ' atlufl60Urrnls drr Lnflfu ralfra;fi 4lnrn

" 6:tp 1lryru1ud, "n{']rdandrri'rXdodinarj't. :- (ls(dd) tsc..:ts 21jd,tjj.turi.1uw oeq!, eeqr-erors.

"Xtrd ori6n:rqn:ni, "nr':ot:mr6on" l6,ds,a) o:s 2lldllquinnf,nt tsiatias untinuta'utnuuriu mo, oo on.

0116113{''lD]? r"o



o!r!"rrd u6s u:.idsfie; ds H ad sio ds n ua;

rJ:: mntrfilnu:rldrud'sn'rn 6imfi fi nr::su':-lri

n-uhrirsrl:;rvrn'jr "tieluxnd rfiodru{il'lu"

(Helping Doctors help Patients)" dsrarrufis

rJ::lutiliildqoriraalorno{ril ::trtudru
lr,rr!u"uras

vt'rr,r l orc s rfl ud urt a.r s ruia"ududd

oiosnrrfl nm fi s4fi {r riuvn.rn4r,tlrudfi rio {fi
itrdn uvrn dtoslvrs rfio l Sslr"fiuurTunr:

u-.r n-uldn 4urr ulu tisn'luqu ua:astnurio

irrivr ua: uji ul rfi s u n'ulu tir s rJ:s rvlntu

rJ::r6uo'rnrireriru:r nsnr: tduo ttug rtul

r r s n r: urih r.J:"r tJ 1t n 4 r,r lr ud riia r ria slrifi

nruarqa ua:tfl norrrl ufl uo::l}i'rrnii4or

r"nqil::nsilo{n11i{a (Objective)

q. tfi oflnsrr:1fl rufil::lun4nlru
nlnslnuda[YlU !Un1l Lunll q}.Jn:0.l14lOn?t] 
"

tllr?x'txlt ttu11u

rg. rdaf,nnr uuafinvrqufrfi rfiurnilfi6

dntu;gasnr':invrltur!ta

m. rdo dnnr rrjSu! tfr uu d!l:!u
n4ulr uturirsrJ:: rvrnlu:J:; l6ud'sn eirr

a. rfio tduo utt: uurvrr.t raiorJ:"l..r 1s
'la;rfluo::ut;!un0r4!1uL rnnnll nl]qauI

}]'tR1ru

$u?an fl qttA n0llllltll!?1'j'l.ttj:; mn

BB;nA$m B'lil sd rd Urrisl

n:fi {fiitrinfr 6'olvirsrufrfi ahseu:

udur4.r ua;lfl u'rrufi arn rra;dr6'rgdt rfr ulrio'l

nldior qrnrn un :aurritrlot {nuloruiidil
$dr f,{ ornatq;?'r.i:31l1l R41ru'l ufi}i'nerr

{ln:osuio rfr 14fi r{lrfuoio {fiitrivr rr'reirii

hi rfi ntieg ua :n'r a"slalunr:rJfr :i6rarird d'r n eim

hi'ufl u'hJ nrllr n:5ruilrdn ua :aiao':':lti'd

d4orrrtn,ra-nnr;d'ir "rjru uilfl drdadru{r-hu"

rirq: rfi orJ::lutririadru:rurnn'irnt:neirevr

drftor,lio 6untarru ar.J::IutrjlulJ ulueirs 1

ernfiiiitrdnruairii dru{fiitrfinfi nlsvthnr:

o'ul"ooiorret:5ruun;eiuo::rtuvisitr6not jrs

do u{ru'u asrin:flrsiqrdfl niu unvrucnrfifi

xlrenR'r:n'r n4fi rufi q;nouarunslrn}lntr

r?unoutosun"n Self-Regulated Mechanism

u5onr:nruqrq unriu uotoq]uldrlou uv{vlu dt'l

{n rfl ru rumunrsrJnn:osdtdillolo'rurq

rrs nn':osarnf5lfiiitaririid'sndll noe;ofl

uur6o ua:vrqvfi d'sn6hx'[dd'{tio'iild

o. nt tinsrl g't rac"otfluuinr:

d'rt'rrrur (Service Public) tinrafisfi nrni5

6'osc-o '{fi'udiJ::trtulu;rJ uulrir.r 1 dl rflu
'l srrufi a"nnr'td nhruolflungr,rlr ulurtu
ua:lurJfrEryrnrn a'jr rir uRmiur4*trtu uvi.r

afi '::srtrd r'iad rse)

u 
Past President Amercian Medical Associaiion

roro 0lrd'lr?t-')t'lr



lo. |tr,!vlurlJ!ryfl ttn?1 ?F]?1 d',t 1tn

en anirl rdod?u u,tda {uStrJru rviru"u ua:

rfil':atflrirpilnn @auents are nor Consumer)

d{lrqrn nrl iirflsulou paul Krugman
.'jaa
t-t riluuln rnlujfl'r n ni:rsfa [u run i] uooe

(Nobel Prize Economist)

o. nr: 16Ldrufu rflulrriou udr'hi.ir
ql t6urir urr.r nr ur.lSorr{i nlq ud?d.i }rrnu

ruvrrri rfi o ud'llu5o:"nur rfl :r:auff n6fi fl n

o ti r.r fl nrlri fi tn : 6 rr e ;}J ur un r ti' rr"s riu uvr vr d

nrln d'rflu"iruruurn d'siia rdqflt:rfinar

3 rr n:o n as rertin:un::l:rLlttunds tfiu

vr:rfi qr $visr.{ nr: uyr vr ri1vrul6'fl: { n 6irr'ld.i r
"uvrvrtiirur ft n rYlirr or:r Rr a prfyioirr
ahuruyrtr a osdrfl uir ur nr a sri uriun'rurru dru

im unvrdriu rflu?m uritur.:dauuoi6 rfl u yrs,r

iyrs1flraniuayda flroni"

a. fir uvrnrilinr::"nury,rglutanrrya"n

itrnrr ua:rfl ul nllrrn:gru ua:oiuo::r
uvisitrdyr nrl d unr uanrnhraunl{uda ufi

:;a!nrr dr l5q rfiusur{dludorl tlnnrirsarn

nr:nrvyr'r a: rfi o1n s o'r.i oio frrh u urizuaiilfio
B.
lJUe; []1ltol-lfit a a a'tunu nnl Barna r.J't u

i5o::r1r1 fl.o. leddo xt't Fn't do (ls) ttul

q ta v 'r ,--r!
Xl'1 4fl nl},lnUA?1nU[[ylUfi nlUUltlyldUdO X.11.1

rirr,tunlflurJ::nrn uv*n, ao',,irorir,fi ooSo

vrrsnr:rurvrririofr u uayrflul nrwrd'narna

fi'irliliia:lrfi uiluou ooo ujoir6usi'luyrr'1

nll$lflti (Nothing is 10070 in Medicine)

rn:t:itrnr: unrflrit"riitrii arrr:nnhtrru
loi uriu s:r u,l fi o uitr nh ur ru nr si r s r Rr a n iyi.r

naru ln:rlfioir ud: 5oflcc"ufiir{ 1 dhjaur:n

6r1rj1d{frriolrirnonr:16tlrhu uaairriu es'lxinr: {'rJraa;rfinnrtrfinr:}r3o rduf,inqrnnr:inu.
qsnnfiqr:rulir rflusin::dra:mosn nrr!fi ru yrurlr arfifilrior:fio.ir rflunr:n:yyrh a; lfin
q,
luutrtJ']anflr4!1uufl{uaiy{1tunu yt?'tFt?un'}t

acFo

<. nrrna'nitrnr: ua sria uriqairlrs

n1: [y111Uyt[141]OUntyl? tAnfl nO nl;!?Ufl11

iRlJlflU',tU1nq;QUA{n?U d tn]?111{ no fi'tu
a a Y i ? 'A -0t'tu fln1t fit0 ! 141u txt9llu t[F] tl0t.i tyiil;
n ' qt

|[n u tl.rd1:.]11flt?ut?Ftr4:olnBlytnnutu14'tu

rx:rsnr:dru ru6o{rjau *dmirulildT riar,ria

u1u!rud'runr:aln1t ql fi rirg ru"fitri'n m u

{la:aslidr " ry filJ'tYr[lrurR']:

f 'l' - t .-taqlnflnt:nto ? u1n 1: n ? l!:yt't{ n lt Bllytu yt}l
e , a.?r,-v- t
o.:n a1?!{ [ouaL fluu'ryr0r']u]l'r nt51 1x1xfl

'qqo {lufla-rriu rfiuu udr rflu rfruldrurioufiono.l

rrr!trfi so{6ior.rurydura:o::lgr6lolI:nria

ua:ciuo:: rioxr}i:"unmr6'ln:orsnrnRnrLru"

rr. i t ..t *q ,i- J
r?ra!n1.i .l aullltvr.it.l Hnqun tuxrfl Lnnfl1l

t. orrin:nrln4n iufiarifioo"u'j'r
At

unn ri1finr:fntrr otr tr I n:qruirr4n ua;
q3ur::rriliohfi 6a unvr u airds rfi uhj nrr

d'n "Setf-Regulated Mechanism" y5o
t . '--n nR1: a?L nl] o Ia Ru [o{ !u141l u:.]?x'1x11

(Professionals) ds rfiura dn arn ayr"r}J:trvr"rlu

rioris6'r unvrsanrlun r od'ir d'r uqiar::xrtu

vi::rrrrirpr!6imdfl r':rR:rr vr.n. rscrsc fltd'

ntruuorLrn:nr:n. r vn&s uoi'ir n d r r or"n 16 ou}J
q,

aU0\:lfl nn0 HJou[U'lrllJltn0L?t'l:illEU Ia?

tJ]ldlrntrlfl'li r,6n



6tdo'jr rf,unmlftoyrl.reiuo::l (ethc) r? d.l

rit fi n4r-lrr uiinhr,tuo uu!lflr{nr': udurur ririru

tunrfi lfi n zu a n:;yrudu'lrin-trj:s ar rir'u nud
ritlru5lilu 'rn?'r de lo.: n:;:rtfrycgbraa"n

r..J::riu4rlnrn udrtrfi nr:ifi ao"u "n::yrhnr':

Iou :;rry" lunrsnrruyrrdlour.idirifi nmlf
nrrl nirhodrs ufrqityntnr: uyrrduianarurr

ldr,la'nn4urruaraa"nunid'nu:raiar,la'nirgqtu

lrrJ:"ddniuar asriii royn:mrsIrn 1 rdldTnu

lrinifi{ ns rqnur:tloioiu ufiaittoln4r,rlruraio

nah4oior (Good Faith) aredsHa rdarioimdfl

ua;oio:surdrrr:rualrosrJ:;m016' uonarnd

rr's fi o s rin :rr{isr n r :d o d n r uldTa ts a irll o.:

ruvwsnnrfi rfl uda:sda ":rgifl t'na"u ufl fl d"

lucrrritrnr: unvrdrirurirtl nlulndltl
(f,a1uiufi oa :rtiflu1a'u1) dsfiosrirJ:;nalfi

d o'ld"jr rfl uvr' q nnr.ritrnr; unvr d1u armu"u 1

udr n"su"ua s fi or rin:lnd n reirfia: nrilr:nlfi'
nrrrr lfi unr.rimnr: unr ridrio ueisn-l nrrtl rfi u

tros ":rgirula"uunnri" ua;drld'ilnr:uolf!
qr n fr fi irrin uvryr rjyr"r}Id'd n

st. nr:inurytrnura1nsd'r}.tdoild'il

aruOuuorodrsfo ll{{r,tialou iurscrnri ru

r,rSorpr fio { udr n'rll;rJ ur:ud lf,uarua-nvni

dnm (lnformed Consent) uaghj rfl uarua"nvnj

a'ns:fiSolnu iuru (imptied consent) fi1oi

riuurin:rion rduri.:oi'ruiitriora:onm Ouuar.t

1d' uvrrdfi nrrr:nli'nr::"nur udori?rrfiinl{i'

r{ufrlnufi ua"nn4r,rrrudun r{unrrli! fu old
rt{$ a"n nr r 0urJo [atfia-nqhrflurra;flr

vi r : r1s fru ru"6r a'n rJ : s rl'u n1 n rfl uvis g r fi :r xl

Lod OlT0lT0tlfllT

nul:vnrn unruf,nr ldurdudvrBrlrJru dafr <

vdnnrrilouuoilhjlflunr rfio (Volenti non fit
s d'? , -t? !-.rnluna) !1J1.J AnnAfit]1Uyr?[UVrtOtUnltU0UllJ

i r g a , )-
n1 tn fl r { tuu:3 tfl nfl tJ:3uu nafi 'r u tllj lJ

Common Law ual Civil Law d':uraa"n.ir rflu
L,

u1.ru'rxnj:3xr? anOfi!'ruo'tfu1 u1nt"r bnt n

n'rr,ruo'l{'ir'lridos:":-rlvrreri'r "lil rfl unlr rfi u

nrnr:uriruq"

d. ri1fis! $did an:fliou6'ro.i d{nrl

lfis'lnfuJ::r6u "nr, und'rpq{qru" uav 'nr:qfin

rurfi otiru u,r6o{du" orald'iun'ltrnt:vru
a eaa 1)n:lrvrou fl tanu'tfinallxut?n40u (n.{

noon dornluradnnr:d rfl uarnalu Good

Samaritan law) !r0i ?t1] ! n Ay I r g n a."r r-rl orj o.r

trin ar u rf, uch ra uld d.! orcfi cr:rur'ld"ir
, a,

ul.l?vr1{ [tul]u1e31J0nan?1!d.ru nuutou ua:

dao::roiu6las :;grgu

sr. rioa'irYo [a;n?t 1'tr]ttan ?o\l

:llJUdln'r?ruql?osrJ':: rradordr aran:lnlrio

qaunl n'n1"flu.ifl urlralnun:s uasnr:fnra

r urlr a rfl urtufi dotn:;vr"r rfl ufi lvia lfl u
Z t 1ee ' d-l

dt4?t'Mll?l.lyl{tlO{ ttll! n 11! l? tJ tJ 0 0 U'1.: U U.l

arnd'r{rhud'ra nr:a;luunattfiJfi otol fi urdl
zuanr:insnrrfr dlrufihi'nr':inrgrnur!1d rfi u.!

r.itr rdsr1nulilnhusfi sfl edad rfi narn rJru {rJr u

rai o uri uri il o c"u q r n n r n iSdr :': I fi .r u1u I r u ig
rrrdrudror:ru4rua::tlun4urnaril{ .l rau

'?.' e v )
n.i lrjt,tleJQndo.rfn 6r n aon ei'a s rYu rl':; n r n

[wvruanr rios?ia lfi qqitmrnr:uvrntin"ofi al

eo. R'r?iylio{4fi dlriunrsn4ulr u

aa.r {fi fu rdvr unvrdorcfi zuan:;vrurionr:niniur



Ia J n?1! reirU riirtrirnr.ritr nr.r uyrr dld'

lri:r;nr: ri au ia r n n:r u fi nn ar ntuo6 nlo.t
vfs oru ros un:a ot {du ua r nr.:r..J:rrrir l niu

nrrifl rndicr:ni[attr.inml rfi uTouqainn'ru

rn or zu a nrt?rr nr;rir rfl ur,r dn nr:fi dr n'rglu

nr:r[ruurilrnr:unnd dduilaariu{rJ:;nol
irrdnlilriaundrfr c:n::ythniu rfl :rl?rnnlr!
dulqlun:surunr: ttdrR a-? i.r 6R:yyruyr.r{R44r].r u

iiorq rfi odura:lui1aXrilfi u"rlrifi n4urrulo 1

fi e:lr{lnilfi1rifi nr:drnml6o rfi unrlimnr:
lunr:rJ t:g r.iitr nr:lr rflurJ:: 16uuio
do n eirr uruio u a"nSrutunr: o'r lfi u n n-1u nr a

i6n'r rfi u.rrui{s (Method)

o. rflunr:i{rrrd{qrunrn lorunr:idu

landr: 7r".:rond't:rJ'lnfi ua:mfi anfi lnnrrt
srh:r r,ts.!t! $a:rir{ :srno

ro. dnsrl iutl lfral uurrr.lnr:'[fi'

4fi {rn'lto.r{flitrdvruurnd #rluuayrirs .:;rvrn

lnufim:rurfi{anr rntrt:r4fia dlnr nr:dml
un:nr:das nrl{d'dr-l

m. rirriorLadldrri rn:r:r4 dt rn:r:d
ua;:J:llla rua

Haflo{n1:a{s (Result)

rJ :: rn Rlr ua"n rfl uil :: rvr nd!4fi {l niu

rrsn4nlruoioitrivlulrrd riourir,roi'r (minimat

Iegal immunity for the medical practitioners)

d.tn qld"im ; riur,nu n"nn 4rrr ur"sfi rfl uRA$ .r u

ar;:rirp rg'fi ua :n4lrlr ui6 arTryqj6fi fi rdo ur
lu risl,rin':r ru {'l n to s nilimdyr unvr s1ririo urr n

do uJial rfi ulnirrn4ulraiiii rdar.rrlu u0tnrlql
a'rTru d.r unnrir{rilludrl ::lyto araln.l:
rat o}ifi ntil"rgr!6n4nlr uu5o fi lr ntnr:rir.r 1

iifi dn rgru r d'r n rira rfilz'u rfr o rl:;Ia t ririo: sl r
d1n1lrudrlo.i ?; ryrorrnEisdu rnl; l.:rod

lu :srvrnrira"sr(nrurfi olmrnunaduuaru 1

orjrr ua:fi nrrrlrjalq:oiorir.tlrnh:;ll
dinr?6uqr o-rlil n r:lrifl rp nr n r:1rl!"!1q uay

lri "unslunr:rJ':cn olit16n ntn::rurl'ultou
:cudfi'rrrndulildn rn:r:rrnltaon16uuur.Lr.r

(lfi u{u1.:d?u) zaslrr :;rnrifrr{ruurudaua:fi

nltrlrio to.r:guudror:rudtulnn,ir nnonqu

zulo::r uflulr.l:: ryr efi {s! u o:: tl ii u stn I'r.ini
,:^

OUf if,l.J tt.!

qrnfltir,1uodr.{6'u r:ra;nrnrrrq?.r
v-i,
aufi u{?iunalntl :JUUd't u6udt?o.1rit.i

tJ:;rnRdo rfluun arn:fifi nrurir ua:dlflurio
dsnI loraq n arn: n,rdriifi r,rrirfi 6'o{rinr:inur
vru'llranl d a?inTlrrirfiua;nrald':ror:5ru

nxnr:unrtj uri rdo.larnnr.:r..J4-rjbrrulo,r

qnarn:rudrd firdrnTuq.rfiodiot ourfu ua:

atnrnlolfirhu dslunrr! rfl uqi.r udr}i.ir
q:r;rl"o::is lfi u.ilnfi dolflIonr a lfl nnlrlfi n

vrarnld'lnshjrqnur nrrfi rnrirLn:o.rqnarn:ii

n:cylhnr:nrulrirqnurd ua;li avrd l$i orir rLfi ier

rdouriusri irrfl u6i.rq'rrfl uiia:nrbi'rinarn:

rv airii"hinn lfl u rfi dosos::uluioriodnjrr.r
n4lrrruiifi nulrsn ejlno u,i'arur zuarJ.:ylutrj

aqj *rir,trnqn arn:nt;vrhnr:loulri.l"nr*rl{ds

rno:3rufr.frrfludarfiuvra. vrrmrln4r,tururda

nfl or t:rrtu rilr:"t-rnr:fnur lriuriu

0lidlfif]rrT rod



do alJ rfi ar rYu4 ii {r tYunr.r n gnlr a

?,os ur'rvr riTna $anoan dunurnraEi

",- ^<na<nn<c l<"q ,q l<.c<-e IlJ rn-]lr r:f t rJU euu i\ J;lUnnfi 'ltlyl

rdurdosdrndvrrsnr: unvrdlerui tilrurrs tfio

annrud (frequency) anlanra (probability)

Intaon?1 11-l Ln,i (severity) tLosnfirrs
dqt

fl 'E [|t,{ ua.i tllulja tdu0Y] !14nntl'lufl [nu']1J0{
isr6n uv{fl situ:;uungrarr u'lna

iT riniunrrr n:nt:nr:ldn::rrunrrrr.r
ifi frgrUS (Legislation) [atn?v!1uR'rtv]ln

lRn:o.i (administrative) tlll4e{nltutunr:fi st

ua;r"ounficirl 1 toldrar (Thinking process)

UqqUU

tJ'rx?uun tl Qv1 [ 0lal dl'r.i4r]qr]nuun4rj

itrfivr idosrrqrnilrprarngralraidrafiar,rio f,oo-urirrlfruon uailocrner-r unylddoradszuaoio

n4urraiioonlr udrlrj:araorrialrirfi nfl rgnr nr::-nurvrututa:'uvr'sfl qq-udtfi oarno"a{rhu

rarrirs ua:drrdufl osrYu ;;{luYuu'rnr:hi

rio4afio 1 lu lis artositrifl uvrndsia dsnrl

gornulrsnein

nrulri rfl uo::r raSolri auq ariaitrdvr raia
aiEnl vlu{!tl!n0fi!1uflnlfiutlLl.rno{uu .l l]1

lo. rduouuvlraiuant dgu ua"nnTt

vrqvfr ua;rJitryrnrs n4r,rlr u uri fr td urria.rrln

umo a rqrflua: itrprnrrn4urru

r.Jrulu urorrtngurlu uua:n::rrunt':q ff or:l.t

4n::n-r rdu rJ':vtdu Apology law, Good

Samaritan law nio udn standards of

medrcat negligent nl Bolam test rad'nnfln

ouuoilririua;Fo (Volenti non fit injuda)

ung informed consent

uunnt,lr.lfinvrtaiu6?'t (ethic)

drnruqilou anritrdnoansir':nrnernn?1rt
.e f

nnyrl{nafixlru (law) t.ia?!q tounl;!?!n1l

q6o::r uua;nra

, -ariou rn:fi nr:rirprphnianairrfislurJ:: rvrrtrirs 1

dil: g rfi u'irilrqr lurr ;ornTuisrdn r':tn::r
lu ::rnflr:urnn'jr lounr:rauo'drsnlfi 1u

lurjraia urilr rfir lfirn4nrnu rfir lrSoldrrrr:nr':

rirs 1 nrs no':o.rliirrfir nr'::drd'rp urjs rflu

c r,rmo n".rsio}Jd

nu':n n uut6o nnunfi '::tnriua;

iruuo::r ua;nrrl rrirlalurio ufr qq3.ivr1.{n1l
& . --uvrvrtjsos d'r nr lxrJrn Lru'! niiijco"afr dr 6'rg

.ljo'tnralurir{ :srylfl

ua;ua'nn4rrrufir}J

r4uin n R0 lludr':;fryrg$

r,rn':n s n4urnuiiaftgru:n

fi 'to e rlrntR't:nrlilnato.t6u

- nr:0fi:rut'la (Discussion) L[a]

dorauouuv

v )a
do a4J ua:do r6ua uu;fi rilultJoifll
o i -e u
[u n1: rv{il4 il q'J nuil1{n a14t|1 u o o 4 il

o. b{naufura:drnmrrdrlarfiovlTzuur

*a l:.JflrJ1uurh o ua:fiounfitosds ar4n

nrndrusioim4fl uvrrdtfi'n::rarin ua; rdrlalu

rio rficci{vrr.i nr? uflT d:r !r'sdac'r n"o unv

rob 0ti6li?{-tD1r



d otfi'n:;I ru nr.:g 6t::lyr's:;r.t l
lrir'ta ua; uun $uyn,r,rufi 1uIo.iqr rrtrJ4lYfi

(medical malpractice) [fl Jrfi on1:njo"u1rjfi.{

r3d.:ri (medical incidenD .jlfi n?1lunngi.t.i

n"urn:rlruno''ulrifl trJ:yarnlunr:insnnurlra
(medical incident) otqrfiqqtnnrl:10.i1:nro.i

nia rflu u,r q q oi dud ufiq:tri'nr:invr nr
lrn:5ruadrrlfi rLiiu{:fi rfi or'uld'd{qsrir!niu

q:ratrJfrl'h (medrcal malpracrice) drfi arnan

qrnnar 'ry r l6u rcioodr{trs u:sfiiobinr:
inur1ri16'lr n:gruiinr:c; rfl u

*. lu:lu:du - ':yu:rhunnr,r

m.e [d1.|0n4 
'Jlu 

uun n6rrr nr:
ulvrfl daancrnn6 riliTnn ua;iraio

st.b rd o Rlt4xl't ui6frar:rur o fi

nrrnt:unntiua;dinll6udr 1oufi fi a"nnr:do

- nhrarotfi odvrrr nr:uyrmd

1rj o qtur"s n''rlrl os n d {'lEIn n ua :lri rfl r n 6or rgr

- nr::nrrfi aairflurashrri
nuua"ndrnayrllnn

- dro::lrflrJ FtraLif,asd'os

iu fi ot ar nufi n4r,t rr s nhuu n

- nr:flor 6'as r.jru expert

review board ufio1r.{nr:il:o.l (certify) riou

Toufi a rfl uxnn:nr:iiql rfl urioufl a{ (pre-suit

requirement)

- nhnuo lflqruySoq'rrYo rir

tduuruda:tiunia! (statutory caps or

recovery limit) lri'ufl uo::rrYr'lv1nr.lru1rfl"rj 6sn

iorn'untroh mo'[q nar ring,r ldu r.iufinrdur

raSorrsfrhirf, ulas usirrarfl nmxtrdufirunaitl

Funia{riurflu ooo !flu o,ooo ryir odrsii
fio'Jr1ilqfio::r

- or unruf,oriosna:finr:
ritluolrid'or rau'lllriumau lfi u'hj

- nilrun rroro'rurq 6-t ato{
n dnr.: nr: unr u'ly ltifn ra u,jr o qlu n n ohura

nra!,6o'r:rJt4ioRra nn;o.r Ioufi qr:rurqrn

lSwnr.ln4urirarfiurn

- nhuu nlr.{fl o.ltari? u.r.tu?ro{

i5 n:ri uvlvt tivthsrulunr ni5 ua;fl osurjr usru

r,riauirirfr fi grut riust"rnrtySouru6'rsn:d
yrllrunrn rontu In u r,t ri r u.l r u z o.r:"5 ra- a

6'r nr:niour u{rs n'}xt usin rrf,fi ayt;16i rduld'n.t!

u a"nnr:tun: strtfrgr!6 nruiu fi otnrs a : lfi n

10{ta1}1u'r11

m.m rduo rianl;yl:r{ u fio::xtIa:
dru"n.rluorausr-o::!rdafi cr'5f ur{nus.iIr,]!nnd

vrrrnr: unndn'ulunra ufio::ru5a{nofr rir a

drfrgfi rnurfi ofi nr:rurndynrnr: unndnrrdrs

n:::rtfrpe!6i6fi qr:ruln6yr.inr:ttyr ?iuat

d1m:6ud,?J fi q:dr raua rfi rl rfr !
m.d IdtJO ttfl ytUdf,l't g]&.i expert

review board tntlfio.iri ::no!aasdru6a
rft6urtrryronr:vnsitrnr:unrtiunlairdtrtrry

fl NnAurruRliuyitldarnrarunradru ril,trirfr

iu u a:fi q r:rur n:lio { 6EJuylr.inrt [yifldrfiotli'

niir-no.l (certificarion)'jr rfl urJ:: rdui,1fi

luorruauiofi laarar':fi asrioarayiolrj srrufi

nhrauo'l,fl uirs...nr3:1!rirgqj6i6fi a1:il.1 ad

nlint: utryri ua gd'trn6uq?J
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m.d rduo rLv,rlludRrlrv r6unr:vir

r.l: c fiu n"ui t 16 ?i n ajr (collective medical

malpractice insuance poot) lourir tduil:;tiu

druudrrrarnnr:dru mdoarnnrniS

en.r rauofglra ntJvl:?{
d1n1lfu4! uainol;nt: nll g| n0.i1 no

noslu:J:;niudr nr nosquudn ::nluqtnrvt
n - -- Y

[nvnr lfuxfld1.i $10fla1? ]n: Qoo{

- notvluuvistrd (national

tund) fl;olfrl]TJas riunovp ua;

- nrugn::!nr:ln6i lndunnr.r

" trlotn ar nr:(medratlon board) l? fl.i 01.-lfL

(arbitration)

- lou tduradnnr:nR n.iuon

flla (out-of-court procedure) ua: rfrnnr:

tn ltud rnrr:ar ua:rflur::r ua:lrioiatfinr:

fiacdFrm!fto (no-fault and fair and justify

compensation)

m.Grt rduo rrfl fl udnr}i'aonrj::nro

uyrvrudnl rJ:yriuuyrvrrjfi RvrFrlfr raonr:inur

t At"n?unflu " u1rit!?u" $41 -?0tflee?.ivll'l

nr':urrd" lunndnrunsrrra

o.( n1't6nllonn:ou

- l;u6u Counter suits Yio

nr:r4osnfru
- ) e--- n a n l rvt ! ?n l tv{ uv.| vtu

fl osnorl6'n:dqnn aimrlaiaqnfl osio{1ou

lrifi4anrqfru5rudfi qrunirvia (without valued

ground) :rrrisfl o{sr"rvrutgn'trudfl otlriqn

nrtLlo ulxifi uatrzu aiinn d'os orl u::nivrur
(without any rhyme or reason) d'r u njuriaur

4r,tiiudsr,rrir qraiiur{rnuhsrr raijurl:gxnvr

uiiurJ:;rrrIoanr:lgnrurvthlird u$r u rio

da rdur uarqnqufi u tnduorft u:r rdr {:llu
no fir unofd'rudonm oiu lflu uiq drlri'rduraru

- - At- 6. 1. -uaJ0no urflaunt{ ran'n tndrn tou L!qa10l

,rur'd urrnao uvrvruanr #asrio rfiqeS.ivlrs

nr:uvrvdrio r fi nhuuolddr airhvnouisrdvl

rrrnr':-ufr r1fi 1"fi ufrfr orrrrrn;5'ru $a J

a3sr::litrdndoufi dvri ua:ldilrnarr

oir-6 ufi uoufiariosn'1urr dvilrduuio ufiuri {'rn:asfrel'lrlqnncirtarTnuhjrfluo'i:r 1fidvrb

flariot rd o u dr r s'r u1r o.r ert.r r{u*sin:fifidru

ou Luul?30n tou[:.iu?ufi :a tuuSunl'tun0t']u

""t, 
n,'-

vl.lU tll0 tfi tnfi N aon 0 n 1ll nB'lvlU1lJ'lA IA;t?U
& r J.?'a? n nllr{0.i5o.ifr Ludu rlrflr,Ja (frivolous

- 1e ) , 4 q
lawsult) !Ovl1.i14U{ [lA3!! t Un1l1Xl1UtC

fi :ynouisr6 lrrn:'rudra

m.d !duo L!1'{ udntaon:lnro
I nf o -l

ttllylU An1 tiO.{t? !U.{yl't.i'tuyt t14tJ'tidu?0.i lLllvtu

r{nnfi ruda: nrlo{iio rdus ua:FYndairos

4a
lfl anfl]nlflnlnua;fl nn?l iroY{410tuRllYtMu

ua;nr:finr:fin " rirrj:;nr n dyr6 pir-h u " 1{

nu ros}i nju nr:fl asn air)

n:doirodr.ilu :; rvrn a ra f1
onSnr finr:dr;ra (USA Survey) vw'jrnr;ii

Counter Suits e:riruannrrrqn (Lrcidence)

sa':nr:fi osfos as}Jds srtax

a. lu:sur runar.i - riu;u'r?

d.e r d u o 6 n ? 1!'i r n r': in:rr
nsrur a rflunr:liR'r:drnr:rul tta3 rflunr':ld

ohurq l.lra rdsr?as ail:;nouitrdvr rasn::xr

bd 01761frfi017



n1 nAfir]1uirldfl Lx!n.r:u rrd, rfll,tnttythfli.i

rJnn'io.rr.riolriln'arJ.::nounr:fi ar.rrurtio.inn

ahurqnralundytr.inr:unrd (rnufi nr:ifi eou

rosnru:n::lnr:fi qr:rxr€irurq frii::uxrs
nra'irnr;fnurnsrlt n rfl unr:nt;ytil:.:lnr
lri siu ei o n r n il n a : a.r (d.r ri.r fi rJ : s rd u d ui ulri
aonnd'orriuo{) ua;rJ::u6udrd'rgdnodrwu's

frn-o "rinr:aror:ru;" e:a tinr uld':: r
ngurrufi unnoirselnltuun0fi xi.ru !onut.tn,ru

ua"nnr:rio.l "nluulrsozirsndrslow3nr:

dlnrtru3" firi1t,luolflun4r,llru nnra.i io
urih rfi rrhlvr::':rtrirgr!6itrf, vrntn:; Tnu

rilauolri "nr:inB1fl ururna-o rfl unr.in.llvir
vn.idRn'ro.i " rrdt'n6fl t.tRlti"nunyturur aoti

lu gnohurq?asflra nn:os' l? rs{ntaiufl fl d

vrhsrunT n i5rir {rJr ufl o{50{ a g moqr n nr :inur
nurrra fia-o rflunr:a;rfioyrrt nntas

dn u,t n araudsfi6orir df,r uvrnuanr

n:ai a{vrrJfi iolri arlvruunr drdurrYlrJi al3.lu

ua;a3uo::n {fi rfi urriosfi oraf, olniodrunhdf.r

rionra nn:o.r d{nr af,rinc;fiqrrrurdn a,r}J

firurn:5runr: ::nouitrivra{ud.: drrirLi
o ruiou'jr n6nr:ufl fl dd'o{qnfi ar;rurns{arn

ritaufi o::! uasfl r nrJnn:0.: dl rfl unr:drdouniu

a.u rauaoioi5lra i5nnr rfio

fi ar:ruraann4ultuanlu: uut:::1!frurt6
rfi olriao on dornil rdormlui5o::rqrg yr.F!. rsddo

r.r'r enr do (rE) ltju irr......n:::rtr_Iryrg'6
d'rn:a.rd ::nouitrdt rrrn::r n.fl. ..d.t!

rdar,rrraa"naqjfi "........10ru {fi r,rrirfi'lri'rinr:
(riru nrt ur n rj) o'l n eirr ftldrJfr lb r,r rlr ii srr I
rrn:5ruirrdn ua:ciuot:l dalkiilnml
{ro:osnrln4uuru

olidir?fit'tr r'6



ii.::,!rrrr:ri,a.,

n1nnuuvin {naat{ryryt uat{nvzutaufrn uatninngnututtJiuutftuuiuq't (n1'l Lev{.t:

drdnfi rrirrarirura'u qltri'uo::lrB:rn, bddrs)

nr:vr:?.idrn'r:ruq l rjfiangnutuuamdnxnnuwni hniuuwni (nl{Lvtvr"r: I:sfilr{dru"nlru

w::4nonraur uvi.rgrfi , loddb)

-)a1flfl 1nlJ,l0nlYl gddbltodbls

r{rfi vrrnurfl nrd bebllgddle

a;

n1y{}1'rR]J,lanlfl bdd/':.n.ebo

dJ
nlflfl'lRlJ,lflnlyl crrd(rtl ls ddm

n'rfi nrnr*rfr nrd q(d/loddd

n'rfi vrrnvrfr nrd <dloddd

infi fi.rnn"fid, nalulut)oulrii'tbifiunetufrn, ?'ndlrn4 !r u1wr asn:nj!$rir ur a'u

m (vlqunrn - Rtvrnr bdreo) r.i{1 ats

rrrpda uarrrTnd, rhaiunngnutuidtuiitJfitli'ntntsnts nneas (nlstvrvrr: lryqtu,
^ . bA
t{U$lFl1.!Vl sJ- toddlil}

u"nRrd rGar"ad uut nlatfiflnasianetutJewnGuuioothti'tuut'tlo't{thtnauislfrnnznzex

rrrlnlrllxriptnaatuiuitonxaufior,avitnitii n.Ft. rado& (irurnran:lqrirufi ot

orrnr:uiur:ngurrBflr{nr:urfld, rirufisriflurdrl rurirsrdurfion, uccto)

riurioud u:lrduri, dryrytntvJnasa" (ni.iryrfl1: irgqtu fiuin{.rd ro, roddo) ufr ua - mc

rJfr ryrgrarna'lrd'ruEnirr{rutu <www.th.m.vikipedia.org> (loddm)

rJ:llran4ulruorryMn11 a,r. n'lrlfi olfi u'tfiuntrl'::rrvr

::rnan4urruulisua:nrfitd ln dloo arr fiorfiurniunr:a;mn

fidu qErfuri, ntroautY!fidu <www.meechaithailand.com> (tom nlnrn'uii ucao)

6',0 0lrd'li?trlr,li



nfu rrisfifi, fixrirufiEl'tutu tinfinnlnni,t ar1s ro railfr m (ni$ryryr.1: nlroulrnluudrii.:;
fidt 9ob-9o6d

'r:;:rrrirgrgi6nruilfiorrsa: Fnlorr{rudrfi v,{.Ft. lodm(" (ed }rnflAn1su todm()

ttzfiaatqunat rait oom oraufi bo n wi1 lsd-lEd

"fl:;:rtfryrpha"ons.inrarjnn:o.r un;i6fiqr:rurndrlnn:os t.Ft. teddrs. (eo qalnl bddte)

attfiaa.r,lunvt r6i! eeb rlouii <a n ufr o-<o

nxntiryffiiztdnntnzzu fl.f,. rsdbd uaif,io:/tnuunngan.'i.tfi.taciuafir/ (n1{lylyrl:

I'isfi lririauurirnr.ifi li, rsddd)

"t:::rtlTryqi6i6ficr:.urn6ri'uilnn y{.f,. lsddo" nxficclq[uny1 reil ouc noud oc lnir srb-

ao (be nunrvrluij, rscce)

"n:;':ufryrp"fiarnrnin n.n. uxao" nzfiaau4linyr rril etod noud arb n fif1 msr-bo

(oo nurvrluii, rocco)

"rrl:rrriryr!6atnrn uvistrfr y1.6. Irddo" t.wfiaat1unm uail oua qoud or n udr o-oc
(ed fiu1n!, tgddo)

"r'::rrrfrpr!6anr!flu1u'ta n.fl. ledde" nrfioatqunw rdl ooc orouii oc n udr mu-csry

(tod iil.r'rnrJ, lodde)

"nr;;rtriryrgh rniosfiauvryrd fl.Fl. leddo" ettfiaaytunrn uil oruc nouii dm n fif1 bd-bd
(d iuln!, lgddr)

"nt;T rtr"rgr!fiTtnfinrio yr.n. bdlem" fl?n-ee?q wntn rciu <o,r ooufi db orJiufirnu rafr o-or
(m ttJU'lUU, lodloo)

"n:::rtfrpr!6uloyrfiol#lrn y{.Fl. lsdtsts" t.mfiaatquntn uil <r oraud bo otliufirFlu nd.r

do-dlo (lesJ ttlBaul.l, lsdlsb)

"n:::rru"rgr!6inqfroonqrdrioAnrJ:ld.ryl yi.r1. vr,dqd,,, :nxncqr1r;nrr reir c(d noud md n

oliufitou udr ocnl-too (tsc Hu,ruu, uaso)

"n:::rtfrpr!6ur y{.Fi. lsdeo" tttfiaatqwnat rei! ca na!fr m n rafr e-d (oo !n:rn!,
uaoo)
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"ilrrrlgfrgrfhnlr $vrwiqn rdu r.F1. lsdde" tlxfiaelutunsr ttiu oua naufi <c n fidr o-osJ

(b flurntJ, lodde)

"n':;:rrfrgrlhqnnrnin n.fl. vdds- 'r'ttficc1q[t/n!t? t6irl ebd noud ob n fid1 $qJ - dd (teo

qmrvthiS, rocco)

"n':r:rtriryrpb'iroir:r"iad'rprprdirjrfluoll fl.Ft. bddo" enfiaayrunvt tai ooc noud ntts n

nrir ou-mt

"n:;:rffirpryhrioXadrldrrrar:rtntr v{.f,. loddo' 'trtfiae'tltunun MirJ eed tlo!]fi ea n nfr
o - ob (oo niuuluu, toddo)

"n:r:rlrirpr!h{'nn':ot l6n n.o. weea" ettfiaat4tlnm tdl otso noufi s<c n udr o - u<

(b qaln , lgdda)

"n:;:rtrirprfdudn '::nluqanrn lMstla .fl. leddd" irlxfiqql?Lunbl rei! es* noufr oon n

vfr o - ua (ed nrlflan'ruu, loddd)

nd asrlffiq'r::ru, ngnutufrunntJzznauitldnesnzzu (ni{ vr 1: ciaafi$rsrlnr'tfilri, uca<)

i3r::lr"lrguvis;rtorrure"nifl u ryodn:rt bddo X'rufo{aufl vrudn'r <(rsddo)

if,u nqnu:iu nulti ngnutu cn;unrd lnlsrnnr: dru"nfilduvitlwlfl.rRrnirulivru'ra"u, rsddnr)

iqvrd ri'noral "fi.: rrarniarisdo:nlfio urillflrgurriafinrnnrrnrrunfldodr{eisc"l rdufidaud

a:oruufiuuli" (leood: d, 6)6\ MEDICAL PROGRESS

nu"udn:nj landyriu6,, azfia innntluuon{s anfiaatki lnlsrvrn'r: drrinfilrii rgqtu, firvi

nfrd ro. roaarE)

qior flrprgrnqnd. nteltdnilnuqefn (fifinr a or'ruyruTrufi or frufiorinsrdu lrrasn;ni
yrirura-u, rsdde)

anrifid vlsrft:u z 4sntilfiihluiletmn'lnun"ua't'rxiuftnnxngnnu (d'lnlrruq?fl'r d rrr

rmuirufi n liur:n4nlr unr: unndua:dr6r:ru4l rirufi erivrur a'u ! rlrur a's!fi o a,

lsdg|d)
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oi??rru o-!n: n*ulunludfriladuaniuadqtnnJfiifiluJstnalnu: f,nrnnn.ttnrsf.ttfruad
tti.r (artau'tiflBinr:uilrr:sruu6o::lua;dsnlqvfrfrufin !"rufin?flura-rl !firinura'rJ
fioa, bddd)

Aseel Kami , Iraq cabinet apprcves draft law to protect doctoB BAGHDAD I Sun Jan 17.

2010 9:38am EST <http://www.reuters.com/article/2010/07/17 /os-iraq-doctors-

idusTRE60c17020100777 >

Bolam test !'teifl en.mwikipedia.org (2555) Code of Hammurabi 1792-17S0 BC. e1n

wikipedia

consumer Protection Act and the Medical professional. "counter suits usA survey. Tnu

N. Satyalarayana, G. Vijiaya Kumer <www.ryberlectures .indmedica.com> (toddm)

Dr. Paut Krugiman {ileuluhi{ueTaa $laein patients are nor consumers lou ururmvrdiqnd

a-qorai $a; n:. unrriraflr an"ryrgr o"ulrinnj (Rl.lryl l, tsoee) 14 
"{ao New york

Times

Fabian Tassano, The ngm not to rcceive medical fteatmenf Legal Notes No.19. London.

<www.libertarian. co.uk>

Florida state law Section 768.28 is also knolvn as Florida's waiver of sovereign unmunity

in tort actions;

recovery limitst limitation on attorney fees; staiute of limitations: exclusions:

indemnificatiory risk

management programs.

John J McNeal. Principles of consent in medicine.website. Atfted Hospital, Melboume. atn
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MNPORflTT TRIMINflI TIflBIIITY

Dr. Sahufi L. 5.H.. M.Hum.8

Abstract

The complexity of environmental crimes today provokes a hot debate among

scholars; especially, a question conceming corporate criminal llability on the environmental

crime. Thls question aims to know wheiher article 116 of the Act number 32 on

Environmental Protection and Management (1999) can be applied against a corporate

entrty who committed environmental crime or not. In some cases, it is not always easy to

prove guilty elements; when it clalmed that there is no intention to commit crime. Such

argument is simply based on legal nature of corporate entity itself because in principle

corporate entity is not natural person but junstic person. Thus, it might be difficult to
prove the intention of the corporate entity in the sense of cdminal law. First of all, it must

be clear that the said corporate entity has an attrj.bution to an act of environmental crime.

In other word, it must have a gmilty element (schuld) together with an intention (dolus) or

negligence (culpa) in order to commit an environmental cnme. Secondly, it must be proved

that the sald entity is an author of an act and it has no excuse reason to claim that it has

no criminal liability due to its own legal nature as juristic person. Finally, it should be

noted also that article 116 of the said Act does noi Lmit the scope of application. Once, it
is a case of envtonmental crime committed by a corporate entity; it is not co[ect to

argue, on the basis of corporate entity as judstic person, that there is no inteniion to

commit envtonmenial crime.

*Lecturer 51, 52, and 53 of the faculty of law, Jarnbi University
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Introduction

Pv raa.lin.i ^rtir'la 116 Of ACt

number 32 on Environmental Protection

and Management (1999), a corporation in

lndonesia may be charged for criminal

liability on envtonmental crime as follows:

(1) In case of environmental crime

occurred and committed by, for

and on behalf of a business entity,

the criminal offense and penalty

shall be imposed on;

a. The said business entlty; and/or

b. A person who causes another

person to commit crime or

actng as an active instigator of

the said criminal acL

(2) In case of the environmental crime

as refefed to paragraph (1), being

committed by a person acting on

behalf or working under the

conditions set fonh by the said

business entity, the penalty

sanction shall be imposed on the

instigator or leader of the criminal

act without regarding whether the

crime is committed individually or

collectively.

It should be noted also that

corporate criminal liability is usually related

to the white collar crlme because, in
general, all corporations must be

established as a legal entity and therefore

must have its olvn legal personality.

In this regard, the white collar

crime may be defined as it has been

described by Marshall B. Clinard and Peter

C. Yeager as the following definition:

"Corporate crime is white collar crime; but

is of particular type. Corporate actually can

be an organized crime entity due to its
own functlons and complex relationships

and expectations among board of directors,

on one hand, and among parent

corporations, corporate divisions, and

subsidiades, on the otherl"

Furthermore, Donald J. Newman,

based on an idea of Sutherland, did

explained the meaning of white collar

cdme as a crime committed by a person of

respectability and high social status in the

couse of this occupation.'?

For these reasons, white collar

crime can be categorized lnto two forms of

' Marshal B. Clinard and Peter C. Yeager, Corponte Cdme, (New York The Free Press: A Division of Macmillan

PubI.shing, Co., Inc.) Colier Macmillan Rlblishers, London, 1990, p.16.

'Donald j Newman, White Collar Crime an Overview and Analysis, in Geist, cilbelt ceist and Robert F.

Meier, (ed), White Collar Cdme, Otfences in Business, politics and the professions, The Free press,

New York, 1997, p.53.
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business operation namely; occupational

cdme and corporate crime3 which means

that occupational crime is a criminal
offense committed by business men,

chairman of labour unity, politicians,

lawyers, doctors, pharmacy experts or

employees who proceed with his plan or

their plan to embezzle the money of the

company etc., while corporate cdme is a
manipulation of corporate income derived

from product selling or an act of deceit in

the expense of vehicle reparation of the

company oI other company expenses.n

Last but not least, the definition of

white collar crime may be defined by

Marsha[ B. Clinard and Peter C. Yeager as

an act committed by a corporation which

was punished by the state, regardless of

whether it punished under administrative,

civil, or criminal Iaw,5 while Shapiro

explained colporate crime as an act

committed by collective or individual

association with different occupation.

Hence, to be a corporate cdme, it must be

an act of an employee or of any person of

the company who commits crime by

violating corporate law or other laws which

aims to protect the interest of corporation.

Finally, once a corporate crime was

committed, it should be noted that the type

of corporation may be another key factor

for the determination of such act. In this

regard, David J. Rachman et a.ll, as guoted

by I.S. Susanto, explained that most of

corporation always have 5 important
characteristics as follows;

1. They are juistic person which

have their own legal personality

under the specific law
prousron.

2. They may be continued to etst
for a long Iength of time or

even for an unhmited penod of

time.

3. They have a flght to do their

business from the state.

4. They must be owned by the

shareholder; and

5. Shareholder responsibrlity will

be Iimited not beyond the value

of their own shares.

By examining the characteristics of

corporation as mentioned above, it is guite

clear that the liability of each corporation

will be based on the form of business

organization. These may include the limited

3 Marshall B. Clinard and Peter C- Yeager, op.ctl
n lhtd.

u Ibid.
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liability companies as well as other vaflous

legal entities namely union, foundation, flrm

and also non-corporate entities that may be

subject to the liquidation requirements

according to Indonesian corporate law.

As the corporate role in the era of

globalization is quite imminent and has a

lot of influences to the economy and

politics of the nation, such as a case of

Campbell Soup Company "in America

controls 95% of material soup of four food

companies which supply 90% of all

breaKast. So does in Indonesia, there are

some biggest and conglomerate companies

dominate some manufactures such as

wheat, certain food, automotive,

transportation and other products'6

Due to the vast and expanding role

of corporation today, it is qurte necessary

to regulate and control the activities of

corporation under criminal Iaw especially a

criminal sanction against environmental

crimes. Even though some Acts of

Indonesia considet company or corporate

entity as a juristic person but not natual

person and therefore we may need to verifi

the activities of each corporation in order

io lnow whether they are illegal or not. If

it is a case of business crime, that

corporation may be guilty and may be

charged as an organized crime that is to

say 'a crime happening in the context

complex relations and hopes among

directors, executive and manager council in

the other side"7

Moreover, it is possible to claim

that some acts of the company may cause

direct and indirect effect against the

envtonment and therefore the Act num.lcer

32 on Environmental Protection and

Management of 1999 or so-called in

Indonesia as "UUPPLH" will be an

applicable law in order to determine the

criminal iiability of each corporate entity

and find out an appropdate sanction for

each offence of environmental crime

committed by the said company.

Nowadays, most of the cases

conceming enwonmental damages did not

occuned only in Jakarta but also happen in

other big industrial cities and othe! new

emerging industrial areas in the whole

regions of Indonesia, for instance; Ruber

Waste Company Padang Sumatera (P.T.

Lirnbah Karet Padang Sumatera Barat) case

or various cases concerning mine

companies (Ltd.) in East Bintan Riau

archipelago province (PT Aneka Tambang

" I.S. Susanto, Corporate Crime, Diponegoro Uriversity hess, Samarang, 1995, P.15,

'aa.
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(Tbk) di Blntan Timur Prop. Kepulauan

Riau) including High Elecrdc Air Channet

(Saluran udara tegangan tinggi/SUTET)

case in West Cirebon of Java, gold mine

case in Mindano North Sulawesi where

pollution damages occured in Buyat Bay of

the said area and petroleum-Kesolene

exploitation case committed by Lapindo

Brantas in Sidoajo of East Java.8

Besides, the same environmental

cases had occurred in Jambl Province as

well. Jambi exploration business unit or

so-called "Pertamina Limited Company"

should be responsible for the environmental

problems in Janbi because lhis company is

not a small private company but a big

mu.ltlnational corporation operating at a blg

scale of exploration and exploitation of

natural resources of the province. Once

pollution damages had occured on June 17

of 2000 due to the leaking pipe problem of

the company caused a Iot of difiy water

problem in the sunounding areas, it must

be presumed that the company must be

Iiable according to the "polluter pay

principle".(See verdict of the Supreme Court

of lndonesia, Number: 3273K/Pdt/2001)

However, a hot debate on this

issue became more and more intensified

due to the complexity of the environmental

crimes today. Article 116 of the Act
number 32 on Environmental Protection

and Management of 1999 can be applied

against the said corporate entity or not

especially when it claims that there is no

intention to commit cnme. This argument

is simply based on the legal nature of

corporate entity itsell because in pdnciple

corporate entlty is not a natural person but

a juristic person. Thus it may be difficult to

prove the intention of the said entity in the

sense of cnminal law.

First of all, it must be clear that the

said corporate entity has an attribution to

an act oJ environmentai crime. In other

word, it must have a guilty element
(schuld) together with an intentlon (dolus)

or negligence (culpa) to commit

environmental c me. Secondly, it must be

proved that that entity is an author of an

acte and it has no excuse leason to claim

that it has no criminal liab lty due to its
own legal nature as a juristic person.

It should be noted also that article 116

of the said Act does not Iimit the scope

of application when it is a case of

environmental crime committed by a

corporate entity. Therefore it is not corect

" Husin Sulranda, Indonesian Environmental Law Enforcement, Sinar Grafika press, Jakarta,2009, pp 130 133.
e 

Roeslan Saleh, A Reorientation in Criminal Law, Al€ara Baru hess, Jakarta. 1983. D.g3.
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to argnre, on the basis of corporate entity as

a judstic person, that there is no intention

to commit envlonmental crime.

In this regard, that company must

have a criminal liability if it is an author of

an act and there are enough evidences to

prove the intention or negligence of the

company based on the elements of crime

in each offence. However, a new guestion

may be raised by stake holders in order to

know what kind of criminal sanction shall

be lmposed in this case.

In 1985, Indonesia did establish an

elpert team for the revision of Indonesian

penal law. A repolt of expert team was

done in the same year by confirming that a

corpolate entity may be guilty and has a

criminal liability when it commits an

environmental clime. However, lt must be

clear that there are enough evidences to

prove that the board of directors or

executive board is responsible as an author

oi an act.

Referring to the said report, it is

clear that fine sanction against the

executive board may not be a good

guarantee that the corporate concemed will

not break the laws.lo tn this regard, it may

be possible to apply article 117 of the Act

number 32 as mentioned above to this

matter. This means that if the executive

board was charged for criminal offence as

refened to article 116 (1) (b), the penalty

sanction shall be imposed by imprisonment

and fine weighted by one thld. Besides,

article 119 of the same Act sha be applied

as an additional sanction in order to have a

better enforcement against the offender.

Article 119 stipulates as follows:

"Regarding to the penalty as

refened to this law, the business entities

shall be liable to an additional penalty

sanction or other disciplinary measures in

the form of:

a. Seizure of profits earned from

the committed crimes.

b. Closure of business and/or

related activity in whole or in
pan.

c. Remedies paid for restore a

situation or compensate

damages in order to improve all

kind of negative impacts arising

ftom the said criminal act.

d. lmprove working conditions

which may be abused labour

rights by negligence.

loNational 
Legal development Board, The Set ot Reports on the Results of Research for the Assessment the

Field of Criminal I,aw, BPHN| 1980'1981, Jakarra, 1985, pp.34-37.
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e. Emplacement of company under

custody for 3 years at the

maximum.

However, a new problem may be

ansing especially if the said company

refuses to pay that firle. Hence, article 30

(2) of the Indonesian Penal Code will be

applied and the offender shall be punished

by imprisonment although it is not severe

nanalrw e.n^ri^n

In addition, this article aims to flnd

out an appropnate answer to the following

guesuons:

1. Can the formulation of norms

concerning the corp orate

criminal liability on the

environmental crime be taken

into effect against the offender?

2. Can the criminal sanctions

under the Act of Environmental

Protection and Management be

applied to the cases of

environmental crime committed

by corporation?

STUDY AND ANALYSIS

1. Formulation of norms con-

ceming the corporate cnminal

liability on the environmental

crime.

As it has been mentioned above

about the formulation of norms conceming

criminal sanction against a corporate who

commits an environmenta.l cdme, there are

5 relevant articles of the Act number 32

shall be considered as an applicable law as

hereby stipu.lated:

Article 116

(1) In case of environmental crime

being committed by, for and on

behall of a business entity, the

criminal offense and penalty

shall be imposed on:

a. The said buslness entitv'

and/or

b. lostigator or Principal of the

crime

(2) In case of the environmental

crime as referred to in para-

graph (1) being committed by a
person acting on behalf of the

said business entity in working

relations including other

Ielations, the penalty sanction

shall be imposed on the

instigator or leader of such

environmental crime without

regarding to the nature of an

act whether they commit indi-

vidually or collectively.

01id'1r?fin'lr do



Article 117

If criminal offence was charged

against the instigator or principal of such

envlronmental crime as referred to Article

116 paragraph (1) (b), the penalty sanction

shall be imposed by imprisonment and fine

weighted by one third of the total sum of

fine.

In principle, as described and

analyzed already in Chapter tr conceming

corporate criminal liability, the corporate

entity concemed can't ad alone by itself

because it is a juristic person. An act of

such corporate entlty must be pedormed

by a person who can act ot manage on

behaf of the said corporation.

Referring to the elements of crime

on corporate cdminal liability, Mardjono

Reksodiputro, as quoted by Tabrani,

explained that there are two elements of

crune that need to be examined together;

firstly, an author of an act must be a

person who can act or manage on behaf of

the corporation and secondly, hls act can

be considered as a criminal act committed

by the said corporation."

Moreover, Sutan Remy Sjahdeini

has a good reason to argue on the basis of

his theory as mentioned in the preceding

paragraphs that a corporate criminal

Iiability wil be occurred when al} following

elements are fulJilled;

1. The criminal act (in the folm of

commission or omission) must

be done or instructed by a

person who can act or make

decision on behalf of the

corporation.

2. Such criminal act was com-

mitted in connection of the

intention and purpose of the

said corporation which means

that if an ultra vircs act was

done, lt must be clear that such

act must be committed in

connection with the activities of

tho 
^^h^r.ti^n

3. Such criminal act must be

committed within the

ftamework of buslness activities

of that corporation. If not, it
can't be consrdered as a

corporate crlminal act.

4. Such criminal act must be

directly or indirectly beneficial

t^ iha d^m^r.ti^n

"Tabrani, Corporate Criminal Liability According to Indonesian Criminal Iaw' Unpublish Thesis, Faculty of

Iaw, University ol Indonesia, Jakarta, 2000, p.76.
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5. Perpetrator or ins gator does

not have an excused or justified

reason to be released from the

said criminal liability.

6. For criminal act which requtes

actus rcus and mens rea, both

requirements must not be

obtained in only person.r2

According to the con stitutive
elements of corporate criminal act as

described by Sutan Remy Sjahdeini in the

preceding paragraphs, it seem to be logrc

that the remedy can be done only if the

Court decided that there are enough

evidences to prove all elements of an

enwonmental crime.

However, it might be not logtc to

endorse automatically any legal

consequence from a cout's decision in civil

case io a pending cdminal case. In this

regard, all elements of crime must be

examined carefuily based on the fact and

discretion of the judges in each criminal

case.

It should be noted also that Article

776 (21 of Act number 32 on Envtonmental

Protection and Management (1999) requires

4 key elements of criminal environmental

^rim6 
nAm6l!r

It must be commirted by a

person and not necessary to

have a status as worker or

employee of the corporation.

Such person has Even an order

to commit cnme or acting as a

principal, Ieader or instigator of

envtonmental crime.

Such criminal act must be

involved in the scope of

business activity of the

corpolauon.

4. It is possible that such crimina]

act may be committed

individually or collectively by

the offender.

In this regard, Act number 32 of

1999 is not only based on legal theory

conceming formulation of cime but also

based on functional concept of corporate

entity in whrch it may be a key point to

determine whether environmental cdme

was committed by such coryorate entrw or

nor.

By examining the fust and second

criteria of article 116 (2) as mentioned

above, it ls clear thai the first criteria of

this article is based on legal theory

concerning formulation of cnme while the

"t.

2.

''Sutan Remy Sjahdeini, Cdminal Colporate Liability, Graliti press, Jakarta. 2006. DD.17g-122.
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second criteria is based on functional

concept of corporate entity. Thus, lt is not

cofiect to argnre that such corporate entity

shall be guilty if such criminal act was

committed by an ultra vjres act because

such act was committed outside and

beyond the scope and fundion of the said

corporation.

Referring to a famous pollution

case in Jambi province of Indonesia (case

conceming crude oi.l leal@ge ftom pipeline

of Patamia UBEP corporation, dated June

77, 2000), The Supreme Court of Indonesia

decided that the exploitation of crude oil in

this area, by Patamia Corp., caused a

problem of oil leakage pollution to the

victims who are people in the said area.

Therefore Mrs. Herdi Simanjuntak and other

victims shall have a legltimate right to sue

Patamia Corp or not is a primary question

in this case. The Court did examine all

evidences according to the criteria of

article 116 (2) and emphasizing on 3 issues

as follows;

1. Does the Court have enough

evidences to prove the elements

of enwonmental crime? ln this

regard, the Court need to verify

at the beginning whether such

act was done by an order of a

personnel of Pertamia Corp who

can make decision on behalf of

the corporation or not.

2. is the exploration of crude oil

turn benefits to Pertamia Corp?

3. Is there any evidence to prove

that crude oil leakage from the

nincline is a nccrlinence act of

Pertamia Corp?

The Court, finally, decided that the

Court has enough evidences to prove the

elements of environmental clime in this

case and therefore Pertamia Corp is guilty

according to the Penal law of Indonesia.

Certainly, if the Court has no reliable

evidence to support in this case it might

be difficult to punish the said corporation.

CRIMINAL SANCTION SYSTEM

UNDER ACT NUMBER 32 (1999)

With reference to Artlcle 116 (1) (a)

of Act number 32 (1999), penalty sanction

can be imposed directly to business entities

and"/or instigator or principal of the relevant

crime based on the functional concept of

^^rn^r.t6 
6ntitrt

In addition, other enforcement

measlues can be imposed as well to the

offender who committed an environmental

crime under article 119 of the same Act.

These may include the following
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enforcement measures or so-called
"administrative sanction";

a. Seizure of profits earned from

the crime.

b. Closure of business site and/or

activity place of such corporate

entity.

c. Improvement of all kind of
impacts aising from the cdme.

d. Setup appropriate requirements

for business management of

such corporate entity.

e. Apply custody sanction against

such corporate entity not more

than 3 years.

Once administrative sanction were

enforced by the court verdict especially in

this particular case against the corporate

entity, then Article 120 of the same Act

shall be applied as an applicable law and

all kind of enforcement measures shall be

implemented according to the terms and

conditions of this Article as set out below;

(1) In executing the provision of

Article 119 (a), (b), (c) and (d).

Prosecutors shall coordinate

with the relevant environmental

protection institutions in order

to implement enforcement

measules.

(2) In executing the provision of

Article 119 (e), the government

of Indonesia shall be authorized

to manage the corporate entity

according to the nature and

conditions of custody sanction

as decided by Court's verdict.

Indonesian administrative law today

recognizes administrative sanctions and

classifies them into 4 categories as follows;

a. bestuurdwang (governmental

coercron)

b. review admlnistrative decision

such as review Ii cense,

payment or subsidy etc.,

c. impose adminisuative fine and

d. administrative confiscation or

appropnauon

It should be noted also that the

difference between administrative sanction

and criminal sanction derived from the

different purposes of sanction of both laws.

In general, administrative sanction of

Indonesian administrative law aims to
impose misdemeanor sarction against the

offender while criminal sanction of

Indonesian criminal law aims to impose

criminal sentence to the offender who

commlts more serious crime than

misdemeanor. Furthermore, administrative

sanctron may be consldered as an

QllfltfifiDtl dd



obligation of reparation and must be

enforced by state officer but not by cout

procedwe because, in a case of criminal

procedural law, the procedure always take

time with long plocess starting from

investlgation, prosecution and court trial

to court verdict and implementation or

enforcement process. For this reason,

Article 10 of lndonesian Criminal Code

does provide two types of criminal sanction

namely basic punlshment and additional

In this regard, basic punishment

is a c minal punishment for those who

committed a crime and the court may

impose a capital punishment, imprison-

ment, light imprisonment or fine depending

on the severity of crime that they

comrmtted and in some particular cases it

may be possible to have a replacement of

punishment accordlng to the Act number

20 of 7946.

In addition, it may be possible that

Indonesian crimina.l court may impose an

additionai punishment to the perpetator by

deprivatlon of certain rights, forfeiture of

specific property and publicauon of court

verdict.

It should be noted also that Act

number 32 of 2009 on Environmental

Protection and Management doesn't

provide any kind of difference between

basic punishment and additional

punishment because the main purpose of

this law aims to solve a problem of

corporate envlonmental crime rather than

to classify a category of crime and

For these reasons, it may be

necessary to classfy difference categones

of environmental cdme and punishment

especially in case of corpolate

environmental crime in order to have an

appropriate model of criminal sanction

under Indonesian laws.13 For example, fine

punishment may be not so efficient when it

was imposed by the court to a corporate

entity who violates environmental crime

because it might be impossible to convert

frne punishment to light imprisonment due

to the impossibility of imprisonment natue

against coporate entity.la In this regard,

the judge may impose not just or y a fine

as a basic punishment but it might be

possible also to adjudge and declare

another type of an additional punishment

or treatment as a facultative method of the

'"Barda Nawawi Ariel Anthology of Criminal Law Policy, Citara Aditya Bakti Press, Bandung, 1996, pp.167-168.

'oMuladi and Barda Nawawi Arief, The Theories and Criminal Law Policy, Alumnus Press, Bandung, 1992,

p.133.
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judge in order to fitd out an appropriate

criminal sanction and measure in each

case.

Therefore, fine may be imposed

first as a priority of criminal sanction

agalnst a corporate entity who violate

environmental crime as suggested by

Mulyadi dan Barda Nawadi Aief and if the

said corporate entity did not pay or cannot

pay fine then the coun may rmpose an

additional punishment according to the

outcome of research conceming priodty of

punishment or treatment to the said

corpotate entity.rb

In brief, it seem that an appropdate

criminal sanction against corporate entity

who violates environmental crime should

be a fine rather than an imprisonment.

However, an additional sanction may be

applied as an additional method in order to

solve a problem of unpaid fine by corporate

entity. At present, Article 18 of Act number

31 of 1999 concerning Eradication of

Criminal Acts of Corporation provided

already a basic punisbment and additionai

punishment for the case of environmental

crime committed by corporation. In this

particular case, the best type of criminal

sanction that can be enforced against the

said corporation shall be a forfeiture of

corporate property or a closure of the

company for a certain pedod of time or

deprivation of certain rights of the company

such as a sanction in the form of

withdrawal of license of business.l6

In this regard, criminal sanctions

against corporation are quite similar to
imprisonment sentence in a common crime

case against a criminal who is natural

person because it does deprive fteedom of

corporation as well and therefore it is guite

logic to compare a light penalty sanction

under Article 30 and 31 of Indonesian

Criminal Code to an order of closing

company in a certain period of time
(provisional closure of the company)

especially when the said company refused

to pay fine or unable to pay fine according

to the court's verdict. The Court shall

determine an appropriate additional
sanction and convert fine into a closing

period of time against the said company

according to the disoetion of the Court in

each particular case which may be differed

from case by case basis or it might be

possible to withdraw a license of the said

"Barda Nawawi A ef, The Problems of Law EnJorcement and criminal policy solving, citra Aditya Baldi

hess, Bandung, 2002, p.19.

'lbid.
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company if that company resists or rejects

the verdlct.

However, it b a duty of the Court

to keep awareness on negative impacts

and must look at side effects of each

applicable sanction against the company

because not only the offender company

shall be punished but also workers,

shareholders and consumers of the

company shall be punished more or less as

well by enforcing such sanction. Thus the

sentencing negative impacts must be

avoidedlT. Furthermore, the Court must

compare the negative impacts with the

purposes of criminal sanction and

determine which one will be the best

solution in each particular case.

In order to find out the best

solution, Herbert L. Parker suggested that it

is important that the Court need to

compare two kinds of sanction namely

criminal punishment and salety treatment

measurels. Thus it may be possible that the

Court may impose a sufficient compen-

sation for the victims of a corporate

criminal act and/or make an order to

control the conduct of the corporation

in order to ensue that the said offender

corpolation will never commit an environ-

mental cdme againtt. In consequence, all

safety measure fieatments as hereby fixed

by the Court will be the best guarantee for

the benefits and prosperity of the nation.

Furthermore, it is quite clear that the

objectives of corporate cdminal sanction

are so different from the objectives of

general punishments in common climes.

Nickel Walker explained that the objectives

of criminal sanctions in general may be

classified into 5 categories as followse:

1. To protect offenders and sus-

pected person against all kind

of unofficial retaliation.

2. To reduce a mal conduct or

prohlbited conduct under

criminal law.

3. To reduce aI kind of suffering

and damages arising from

criminal acts.

"Philipus Mandiri Hadjon, (ed), Introduction to Indonesian AdrfnisEative Law, Cajah Mada Universif,y hess,

Yogyakarta, 1994, p.247. See also Muladi and Barda Nawawi Ajief, The Theoies and C minal law Policy,

A.lumnus Press, Bandung, 1992, p.133.

lsHerben 
L. Parker, Tlrc Limits of the Criminal Sanction, Stanford Universiry hess, Stalford, 1968, pp.23-26.

t'Muladi and Barda Nawawi Arief, op.crt

dNigel Walker, Sentencing in a Rationa.l Society, Petican Book, 1972 jn Herschel Princ, Herschel, Criminal

Behaviour, Tavistock Pubhcation, London, 1982, pp.17"36.
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4. To ensure that the offender

alone will be punished appro-

priately by the court's verdict.

5. To show society's abhorrence

of crime.

ln order to impose an appropriate

sanction to the offender in response to his

own act, the Cout needs to consider the

objective of sanction in various aspects for

instance; based on consideration point (d)

of Act number 32 of 2009 on Environ-

mental Protection and Management

stipulates in term of environmental
protection as follows; "the decreasing

environmental quality has threaten the

continuation of human life and other

creatures so that all stakeholders need

seiously and consistently to protect and

manage environment". In addition, consi-

deration point (e) of the same Act does

emphasize the objective to reduce global

warming effects from various kinds of

business activities by stating the following

IEIM

"...that since the global warming has

caused climate changes which worsen

more and more an environment quality,

therefore, it is guite necessary io have all

kind of appropriate measures in order to

protect and manage environment".

For these reasons, the Court may

impose an order to revoke business license

of the company or close temporally or

permanently the company together with
other basic criminal sanction such as fine

punishment as it deem to be necessary and

appropdate for such violation of the said

Act.

Referring to Henry v. Bali dan

Lawrence Friedman case, the Court decided

that fine punishment is an appropriate

sanction because it can discourage and

reduce motives to commit a corporate

environmental crime.2l However, Mardjono

Reksodiputro suggested that the Court

should impose an expensive fine to the

corporate offender. If not it might be

inefficient to prevent a repetition of such

criminal act. It should be noted also that

fine punishment will have no impact under

Indonesian Labour Law to the workers'

salary but it may have a negative impact to

the dividend and may cause some negative

aspects ir term of business activities of the

company. Some shareholders may dissatisfy

with the negative image of the company

and may Jorce the executive board to

''Mardjono Reksodiputro, The Progress of Economic Development and Crime, Justice Sewice Center for Law

and Devotion, Indonesia University Press, Jakana, 1997, pp.120-721.
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change business policy or management

policy into a friendly manner of

envlonmental protection.

In this regard, fine punishment may

be considered as an appropriate sanction

especiaily for the case of violation of

environmental laws by small company or

small corporate entity. ln contrary, it might

be inefficient to tackle with the problem of

corporate criminal act done by big

corporation or big company because the

said corporation has a lot of money and

assets so that fine punishment is not a big

ploblem for the corporation. Hence,

Mardjono suggested imposing other

criminal sanction against the corporate

offender il an expensive fine punishment is

not an appropriate sanction. In this

situation, the Court may need to impose

some supplement measures such as

guidance or standard which requires that

such corporation needs to follow if not

penalty sanction will be enforced against

the chief executive officer (CEO) or

executive board of such corporation.

CONCLUSION

In general, corporate liabillty for the

violation of enwonmental law in lndonesia

became more and more important issue

and it is quite necessary to impose an

appropdate cdminal sanction and/or other

appropriate measures in order to prevent

and punish the offender. In this regard,

corporate offender cannot deny its own

responsibility on the basis of ultra vires act

or unintentional act because such act was

done on behalf of the company even

though corporation is not natural person

but juristic person. The doctrine of

corporate criminal liability under Article 116

of Act number 32 of 2009 on

Environmental hotection and Management

became right now a well-known legal

doct ne in Indonesia.

Fine punishment or expensive fine

punishment can be enforced by Court's

verdict as a basic punlshment under Article

30 of Indonesian Penal Code. If the said

corporation refused to pay fine, then it can

be changed into 6 imprisonments for 6

months against the chief Executive officer

(CEO) or executive board of such

corporation. In addition, the Court may

impose other administrative sanctions

against coryorate offender as well even

though it is not obliged to do so. Therefore,

the Court needs to find out an appropriate

sanction in each particular case of

corporate environmental crime and to

examine the objective of criminal sanction

in each case which shall be the best

solution for environmental protection and

preservation.
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Abstract

This article is consisted of 2 objectives. The first one ls to study the provisions of

the law that protects the dghts and faimess to the Surety. The second one is to studv the

practical impacr of the Civil and Commercial Code Amendment Act (No. 20\ Act 2EE7 in

the part of suretyship.
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From the study, it is found that the hovlsions of the amended Act to amend the

Civil and Commercial Code (No. 20) Act 2557.This Law is mainly to protect the rights and

faimess to the Surety more than. It is reduce the rights of creditors to low. But at the

same time increase the rights of the Surety (Such as Bargaining power Guaranteed

contracts, etc.) and almost equal. This is creates faimess or justice to Surety.

But, The Practice is found that the provisions of Section or in part by the Civil and

Commercial Code Amendment Act (No. 20 Act 2557. it is not clear whether or not

appropiate. It is many problems in pradice. So, The debtor may be more difficult to

access credit (The Creditors are st ct lendlng more difficult), The Surety may be in the

debtor's principle Contract. And the issue of advance notice before 60 days are problems

in practice.

Keywords : Protect to Surety, Rights to Surety, Justice to Surety
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Abstract

The core theme of this article is dealt with determining how and whether the

dghts to the succession of living legal and illegal spouses can be functioned under the

Thai Civil and Commercial Code. From the discussion, it becomes clear that Section 1629

under ihe Code endorses the legal spouses to be as statutory heir and those are entitled to

inhe t; in contrast, the illegal spouses are not provided such legal status but the illegal

spouses can have the dght to claim all equal share of thet properties earned dudng they

* 
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are alive and live together as the de facto spouses. Although the illegal spouses are not

the statutory heir, both living legal and rllegal spouses are, under section 1646 under the

Code, recognized as lawful hei! by wil of de cejus..

Keywords: lawful spouses, unlawful spouses, will, statutory Heirs, personal property,

mariage property
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de ceTus is a latin term which means "toom whom" This telm used to designate the person by, through, tuom, or

under whom another claims. (See Black's Law Dictionary Free Online, Legal Dictionary 2,,,i Ed.)
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Abstract

This anicle intends to study the right to education and the free of charge

education in Thailand. It is found that instead of the educational dghi, the former

constitution of the Kingdom of Thailand was laid down the state policles for this point of
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view. Yet, the matter of fact, being the party of the convention, the legal concept wou.ld be

changed by the constitution of the Kingdom of Thailand, B.E. 2540 (1997) to confrm that

the govemment must support Thai people for an equally thorough and quality basic

education without charge and not less than twelve years. After that, this law policy was

regulated by the National Education Act, B.E. 2542(1999\ and the constitution of the

Kingdom of Thailand, B.E. 2550 (2007\. Ir is obvious that, however, Thailand faces

insufficiency budget, poor quality of education and untmly ftee education. Therefore, it

should play an important role to subsidlze the ftee-of-change at least 9 years and focus on

the pre-pdmary and primary schools. This is because of appropriate development of

children that the govemment could hand in glove with every part of Thailand.
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Abstrast

The Act of the Authority's Liability of Wrongful Act B.E. 2539 Section 10

Paragraph Two does not mention about the prescription on legal proceeding against the

authority's liability on wrongful act in the case which the Authority committing wrongful

act deceases in respect of the injuled person would have to institute a legal proceeding on

the estate or the heir of such an Authority within the prescription according to which law.

Therefore, it's necessary to bdng up the principle of law ill respect of the prescripuon of

the estate in Section 1754 Para$aph Three of the Civil & Commercial Procedure as a

nearly law for application whereby the govemmenta.l public office must exercise the dght

to claim for the compensation from the heir of such a govemmental authorlty by the

institution of legal proceeding for the court of law to adjudge or grve order to the heir of

such a government authority to repay the compensation withln 1 year ftom the date which

the governmental public office perceiving or should have perceived about such a

govemmental authority's death, ail this, according to the sense of Sectlon 1754 Para$aph

Three, but all thts, if the governmental public office is not of knowledge that such an

authority committing vwongful act deceases then in such a case the govemmental public

office is unable to exercise the dght to claim for compensation ftom the heir of the

govemmental public ofhce authority committing wrongful act against the public office after

the period of 10 years is lapsed from the date which the governmental authodty

committing lwonghrl act decease as per Section 1754 it the Last Paragraph.

Keyword : Prescription/right to clalm for compensation/the Authority Committlng Wrongful

Act deceases.
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