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Abstract

The Constitutionalism is the theory that affected by the Constitution of the United
States of America in emee and the Constitution of France Republic in 1791 in the concept
of the supremacy of law, the rights and liberties protection, the people participation and
the check and balance powers. It presents to the civil law, the social contract, the natural
law and the human rights in each country. The Constitution of the United States of
America in emea holds the liberal democracy, rights, liberties, human rights and the
equality before the law.

This Constitution is amended in twenty — seven times within wlea years especially
in the fifth amendment that sets up the rule of law so called “The Miranda Warning”.
Therefore, the Constitution of the United States of America is the first of public law that
consists of the check and balance powers between the federal government and the local
government, the public interest, the rights and liberties protection, the equality before the
law, the rule of law, the liberal democracy, the supremacy of law and the Constitutional
review. Because of these reasons, the Constitution of the United States of America in 1787

is the model of the Constitution in all countries.

Key words: Constitutionalism, The Miranda warning, The Rule of Law, Judge Made Law,
We are the people of the United State of America
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The Miranda Warning

Police Department

STANDARD POLICE INTERROGATION
CARD

WARNING TO BE GIVEN ACCUSED

We are questioning you concerning
the crime of (state specific crime).

We have a duty to explain to you and to

warn you that you have the following legal

rights :

A. You have a right to termain silent and
do not have to say anything at all.

B. Anything you say can and will be used
against you in court.

C. You have a right to talk to a lawyer of
your own choice before we ask you any
questions, and also to have a lawyer
here with you while we ask questions.

D. If you cannot afford to h ire a lawyer,
and you want one, we will see that you
Have one provided to you free of charge
before we ask you any questions.

E. If you are willing to give us a statement.
You have a right to stop any time you

wish.

o2 [)IFEMNT

mon  mMIwilysdnigsssayy
asafl » ReAUANSvDsfignnaam (Rights
of the accused) laglasumsldnenu ..
oo NANIFAD NITLIUNNTNDITDINNBIGN
yneR fgnnanamniasliandlasunmafiasanai
Turmalasilamwauaziinss laviinusgnyu
fufunansluinavdanasgiiinadongn §gn
nanmdpelidumsudsdonaamilavazidun
fandwanyuiinaimiau JandSunneiu
thaaulfnTuasiansiiazinunginanals

ab.@ MIuAlRNANSgsIINYY
afell w Amanvansnslinuzgnyulunfiuve
(Trial by Jury in Civil Cases) lngli¥un13li
AU A.A. omde NENIAD ANNHRUIY
Common Law fifwadasiuningdusaiu
wo Wugansy fnsafianaiazdauzgnau
dfiund fenmsgnyulafansanaflduia
udilirmaanigdulalufarsansn

ao.e  mMIudlofsduiss sy
& o = o VY]
aseR < Weatunsysziuiuaznisasiny
(Bail - Punishment) laslasunslidaeniiu
" e 2 & o i

A.f. omise NaNIAB TuAsIALTEAUL AU
Wi AsYFuATNYTuaufume waziny
aslnwigAsnsfimyalwasaussiinung

oo MIuAlRNANTsIIIYEY
afefl « iRafUANSTnsTingunanaiiio
(Rights retained by people) laalasunsli
dnenifu AA. oaite NaNIAE ANBTISESITYRY
TRl viunadesudaniu Fanhanfinawd
uNANIoanaNlALLAATA




aw.eo MsuAlyANANT T
sl oo iWpaiuE AUl liasua:
Useantu (Powers reserved to states or
people) lnwlasunislddnnu a.A. omwe
nanfe swnalaiiildueulisgunaanss uas

2
' o as

filvnuldussauaisiifiey srunarenany

U

wanilgaunauiuvesuaiguazszenou

aio.90 NMIUAlYIRNLANSIsITNYY
afefl oo WLaTUMTITREILIARAINIAA
a%35 (Suits against states-Restriction of
Judicial Power) lnglasumslidnenniu a.q.
ome NATIAD DIUIAVRIANLAAINITANST
azlinsaupgulyfiepiinanuiinaiiocansy
WIonalleweeuady Sauienaiionagsig
UszinFuiosiossouassle

alo.elo NMIUAlYNNANTS5ITIYY
afsdl o HEAUMIERNRaszouBURuaS
0913257UN5UR (Election of the President
and Vice-President) lagld3unslddnanu
A.A. ococ NAAD ANZHIFBNAIaATLIZYY
N3 ouTUlUNATTDDINUIDINAZAIAL LUULEEN
\dandsesunbudiiusesdszsnundud Seau
wildluaaesiunisdazdasliodoaglunady
Wiendu nTasauuwdsssasinualiluing
aspzuuupiazluIndandsysunsudlunis
wazidonsoslszsundudaniunds daldwna
msdanaseanunudAlfausidonasay
Jusosuardwaulnondnrosderaigunaansy
lapasiiseonugdisn Yassndlanidnidon
stﬂquﬁ"’eq@ﬁmLLazampELmuswm Wioida
wastfupzuuuianun AldpzuuLsnnTignd My

sundsdszsunduiazlaiutszsusus
wanasiupzuuuidsednann minlifiglale
Azuuudgstreunflfanfunuswgsidu

\danUsrsnunBuiiansnedereedilsnzuuy

eDe

3
guaaliiu o au Tnglinnuassfinzuuuides
WigenzuuFEIwinty MnsasnzuuuEsedy
azvhldfidedlafidwaunaigilidsiuszgy
saussosluautuly uadldnzunudaedhann
anfunuTIEgsiansadentsesunsui
Toaunszieiufl ¢ vaaiouiiuiey Alkses
Usrswunbuivjoindiidulszsrundusicy
Tunsdifidsesunduineniataainaang
anansamuigs Ty dwiudilasuazuuy
\ueunniigalusiuniesoesesunBuduag
Tnuazuuudssinanafidusessssuniud
wnlifiglaldsuasuuudssinannflidan
\danvaslszsunduianaedevnediile
ATWLUgEn © AY avAdsznulumsdonded
ﬁaqﬁd’]muéfﬂLt,rﬂ'aaﬂummaxﬁﬂmuqﬁﬁam
Menuauazidansoszsunduilapazuuy
Weedhenn offs yemaibiinuausfasuiou
Tumaduyszsnnsuifgeulifiansiiazlsiiy

&

T095E5 WS UR WAvARSIANE

o8

ao.om MIuAlYRNANTSoTINYLY
asefl o HuafunTIGanNIE (Slavery
prohibited) wazsunalunISNINNYRINETE
umt.fﬁmﬁmﬁu%’jﬁﬁsugzg (Power to enforce
amendment) laglasunslidnety .6
or¢ NA13AD WrunsinIawaznIIinud
wreumeluwadiuiagesansy Cuusiiy
MIASINENBYNTANUNYNENBYINTY FauE

B1IW)IRMINT o8




famifiswnafiasdeiuldinani Tnsmann
UNQMENBANANNINZEN

alo.o¢ ATUALNNANTEOITIYY
adefl o ApafUANSNAIiosands (Citizens
of the United States) NMIULNAREIULALARA
AUIWHUNUT Y3 (Representatives-Power
to reduce apportionment) NIV IARMENTR
A39uAUY (Disqualification to hold office)
wilans13e wiuazAEumEAIANNIAIIAE
(Public debt not to be questioned-Debts of
the Confederacy and claims not to be paid)
Tnelgsunslidmnentu A ocoe unuAlyiy
WiuigsiTayny afefl oc § doaduuniidhdty
fgatuigossyganigoudnmninzsasiuand
@3MNuazANUENBNA (The Equality) wae
wanafimsiignaseaangwiny (Due Process
of Law) Bewanefie nasuauMIUaLITNIeY
aguuisfinnslfvale q azdesdfifiany
AszuIuNsiTeudIEnguuiy 1w U A.A.
ow¢e FYW3NN Linda Brown waz Board of
Education \flasan Linda Brown Lanwdjein
sgnufiasfilidnGeunse ¢ Tulsaipudios
Topeka %a¥§ Kansas Fagegaaniginduin
Taspignsayn WewndaiunanAImNLEsD
me

mlo.o¢ MIufluaANTssIINYY
ateil o¢ Hearvansidonssvamailiasann
Forfuazdfia (Right of Citizens to vote-
Race or color not to disqualify) laal@suns
Tdneny .6 oo naMIfe anSTnsauay
Taazfasviednansiazaanidnaiansieas

wo B)IF)IFVINTT

waiflasanigilesaniderd dfn winkeuly
weiudsuldannaulals

aio.oo MIuAlDLRsLANSIsTINYY
ased ov waruaBsulalaslaiunisli
Ane1y A.A. owom NaTIAB 3§AN1 (The
Congress) fgunaminuauaziiva@duls
Tanastivnasiinnadnela Iaalidosutedau
sninenadgane q uazlidperdefieduzlu
Yszgnswdamstvduunaiinsetisle

aw.on ATuAlyRNANTgsTINYRY
afefl ew REnAUAuduIUAZILLIEB LAY
pusuTRaindmdan laalasumslidnenu
ALf. otom NATIAD AENLIZNBUMBANNTN
AMNUANZUATY 7 a2 o AU FNTIWIURUNATN
az » 1 Tesusazaufiazuuuidosld o due
dwiuRuaNTAvesfiansidanaaundnyd

as s

- 2en P &
annnflaunuanandfgiansidanasauidn

(v Qs

AnURTRYRTDMATY

a0.0¢ AT lDINNLANSEsTIUYRY
asafl oz WEaUMITNDeiuen (National
prohibition-Intoxicating liquors) Iagl@3un1s
Idmety A.A. oo NANIAD MENAY o T
nasa NS dnentunda ddednnsuan
3 mavudenely mshdhvdedsesn
Fapdosduvesiiuunasluanignienuuauly
naesansgitenisuilaataunanssyi

= ©,

faainy
alo.ox MIuAlinANIgEIINYEY

& - o - - - &
AT ow LABIAUANSanIanBuadne
(Women Suffrage) aslsisunsiidnentiu




e

AA. owloo NATIAD ansusaNasglaasUfias
wWinfnAnSantdyudanasuonaiioeansy
sudlosnanalale

mioloo MIuAluiinAnsgsITUYY
afeil wo WHBatUIITNNIENTI UMD
AeunsuazdelRtyg® (Executive and
Legislative departments-terms of elective
officers) laalasunmslkdnsiiu A.A. oxam
NaIFD NITMIAIENURUNTRIUSES NS UR
wavIeszsunBuAaugRatna e
wo HATIAN WAZINTLATTAITIATUNAUNYDY
am%ﬂq@ﬁamu,a:am%nam@ammmgiﬁuqa
aAB9IDIUR o wnIIANURSTIfiaNSe
nsfseiuniamaninIsazdugaaudiin
wesdazlilasunslddeety wazliange
M3 uLsBsaUnaaSudusall

oo MIuAlyiiaANSgoIINYEY
afeil we AearunsEnEnUNLAlY LAY
$359uyy AT o< (Repeal of Eighteenth
Amendment) lagldsunslidneiu a.a.
oxma Na1AD WuniEnunudlyifivfia

Faranyey 39l o

oo MIuAluRNANI§EIIIYY
ASSA Wl \AEaTUETE T LYY DY
U5257U5uA (Terms of Office of the
President) laglasunslidmentu p.a. oweo
nénfe yaralaasldsuidenmslviinsaiiumi
UszsnunBuiifuninansasalild uazyamala
Wamssiundslsssrunsuiniasnsnisiu
funuelszsunsuiinunnastlunsedise

a o

sumiswaefBuiilasuidenduiulsssunsus
ui¥y azli3udensslisseumissesnusus
Wunddnuilepsalild wnasilaifinadeuls
wriyaRaiila e umiaszsunBuiioguda
Tuvauritsganimausinanieguazaziioduls
wneiitesiuyarafisssiuntiasssunsud
wiadnmmislusumisdszsundufingudn
lailAssesunisn3asnunislusunis

UsvswnBudsialaunsunssiimaeny sl

awloa MIudluRuENTEsTIIYTY
fefl e AeaDgDEN e dandein District
(Representation in the electoral college to
the District of Columbia) lnelasunisli
dnetu A, oo Na1Ife TR District
Sudlufiseigonauieanty Terunsisnisaud
Syamrimun iwifldendedszsundud
WAzl sz uNBuARTduIuWInAUI UL
AU BN AN ILAZENBNAN IR UNUITIEETTIN
fupufin District azfeiludsanafiou
dunadgnile usazdeedlliduswugiinii
Genswaeaigitinafioswosilgn {iinthil

2 w
P as

\ieneeppan District  Wushuaufiads
RimiGenasiilazuusesan uadgeng
Watnguszasdlumsifondasssunbuiiuag
sosszenudud Widedndiinthilidanawes
\wa District § I#Suusessanuasgliindy

as

Uszyaluian District waznszyiwinfided

s e

Tayaia B luunudlofsnfsuuni o

ablog nsuilyfinAnsgsIsuyy
& o o wa ¥ o & g
Asell we AuafuauauRgidenas (Qualifi-

ITRMNT o




cation of electors) laslasumslddnend
Af. owoe NEMIAD aniguazuasylaazyfiss
winTeuAnsuszmsuwisanisludufiazesn
duadenmetudu wismaidenssduiiioidan
U3r51unBuiin3eseelsss1udul wiawie
dendeaundnqylianindoaundnan §unu
Negstussan mewaidudoiediszani
\densaIannBaudle

alploe MIUAlDIRNANSEEITIYY
psed we ArunsiuneamwAisUsUNBUR
(Succession to Office of President) laala
Sumslrdnenty A.A. owom NaNIAD NI
U325unBudgnnennauaanaANAILAUS ANy
#W39a190n 1399135 U BURRNITIA WAL
135 W5UR

alolon MINALYNNANTSEITNYEY

& o ] v a o & o P

Asel Wb NpaNUanSIEenasnfiany o< T

(Eighteen year old voting rights) lael@su

mM3lfdmentl A.A. oxae NaTIAD aNITUAS

NadgarUiasnioseuindasaziuuiduaiion
aavaszrsuiiiiony o DOUlUAlA

aoloa MIudluaAnsssTIIYYy
afeil war (ReatungnuneRsdosiusa
WuLiow (The Compensation) laglasuns
Thamentu a.f. oxwla naNAe nguanalag
SR deeiuan uiouvesaunBnydisan
wazanunuIgIaziinateAulslild aund
mEmdenIRanAssINBaMfunuIg e
finly

bl @IF)IEMNT

€. VOULIARND LA LEINTNYDY
walipepwsnumelanan
T2 a il CL

g9 A1U919A (Preamble) 289

FgoTvuynanigaIuin A.A. caca

AU 9ENABATAINYBIDB1IDLNTAY
(The Declaration of Independence) f.fl.
omars IRiiBNENasarUsInwDeT§sTIIYY
anigousm Af. cocw lawdiUszlunfiuans
ANu§Anvasauawdtiuiaueuduninid]
futiaudiazagdauady danunainraisniy
Bop@ wiug 30 amuasTausIs MRz
wiulgannendsan sl

“isusTTTuuieandy iieaznads
ammwiﬁauu“irﬁmn'fu aotunANNgRSIT
Snwanusswmely Samnmatlosiulszne
duaduatannislaomly uwazadresnnuduas
Tulagamsudnaanduinanisuaraysuiy
wasply FeTyelR ua:amﬁuﬁﬁﬁ‘:‘mgmﬁﬁu
dmiuanigaini”

FAUAINUAIAYVDIAIYIITAVDY
TFITNYYANIFRLITAAINETY AN ININDDY
Fagedresaniganim I AA. ocex AR Mc
Culloch Maryland Tazuny John Marshall
Uarsueagignuasanigauimiinedlnan
TufAinnmneedn nanswvihwesiguianats
(Federal Government) &13130aUaNNNT
n3zvhueedguUnanady (State Government) 16

deflddnduasnsuaiveeiysssuyglunis
ANATRNANSUATIET AN BIAUDLEAY




<o Oa 8o l9vi : unwdloiadia
¥§6330YR o0 UNWIN (Bill of Rights :

Amendments 1-10)

fa da 991 udndveanaiiios
awsAuAlsTY Rl duaudnsaldnusesing
Taudelanduunaeenisudlodssssuyy oo

unuan wazlasunslidmentundouiulud
A.A. omite uanaNDa ol 19 14 oo waTi
e defimsuiluigsssuyese q in Feialdn
viada Sowl vl uazmsudlafuidssgoany
sonndunisduasesdnduaziaianyeeny
pudAuufiraiy Seanansaasveuiundng

wazLaslsieaeil
naunledgossuyy 1IN HEHUT
AT o 9 - i mlumstuismau
U A.A. omlca-omso - @inmlumann
- winmlunssanguyuiulagsey
- winmlumstuewnddaisua
& a - =
AT 1o © - Anduaziainmlumsfornansngs
U A.f. omem-omxe
& o a =
AT @ @ - AvBuaziasamluAnaau
7 A.A. ealcm-omuo
& al . - o '
Ayl @ € - AnBuaziainmlurnudasaduneineny
1 fA.f. oaica-omixe - Anduazadnmiunsnedadu
& ol = =
Asad & ¢ - Andflazgniiarsanaiisenuzgnyu
U A.A. oalca-ome - AnBuaziadamlunslasuanuduasesms
avlnwinlunuAaFeauanigliles
- AnBuaziainmlumsligniiedulinaunlinig
auoslupfiangN
AT 9 - anduaziadnmlunslisumsiansanadiosig
U p.A. oalca-omixe T maziaLnNY
AT o B - Anduaziainmlunslédumsfiansanaian
T A.A. omica-omse anuuuaaziinmsiansanimidusgnesdulale

AIFIEMNT oo




maunligsasuygy T ey Yszifiu

& ol -l M was ‘ "
asell < & - ansiachildfumsasinsetsnainauazsmam
7 A.f. omca-omue wInRaUNFIaY
AT o « - andlumsfinnuigssauyaasinnallums
T A omca-omxe ansoudvdeeddulsild
ATl 90 oo | - andfisgsrsuyafildueunnaliliidurecandy
1 f.6. omlcm-omixe wiliiduresuadguazdsvsnsy
AT om om ansuazasnmlunandsziuanulidumales
T Af. owoe Tsiasiasla
Asedl oc o€ anslumslasupmudansosinuaigazenn
7 pLA. o agvanslag Adunsiameuenavinionanu

AunIDwDanglale

& o o ar o > . .
AN o0& ¢ andlundntseiuSesdiavduaziin
il A.A. 9cmo

& o a . - & .
AT o o ansuazadnmluniseaniduadsnaalaslaill
7 fA.A. oxloo AN SAATUNUNEA
A o ® NTEANTANTILNUYDITEBUNBUR LAY
7 fA.A. e'mm 3091555 UNBUR
AT we o MmN IIUdwIatdnweIasRnveeiiuen
7 A.6. omm
Al oo ) AN TR LRSI s B UAAUNIN
b 4 Mo
7 A.A. ox¢o o Asakile

& o Vs W = & P
AT om 9 AimiiaenaedsssmnBusiuazies
7 f.A. oao U5esunBuUftuLe District
A7 log ) mﬁauawﬁﬂismmuLLﬁqaw%’j"lum‘mamam
7 A.A. oxe ale

we @1IF)EMNT




msunlodgsssuyey A9 Yz

¥ o ; P
AN o& o WAL © | - MIFUVNBAFUAUSUIESWNBUR wazIes
T A.f. oo UsrsunBun

& o - Ve a e L e
AN 0% 9 - andrfianSeanidusiionasiiieny oc T
U A.f. oxae

& o as a o
AT o 9 - 99TRUFDUYOIRINBNEMUNUT B TUAY
7 A.A. ocele AUBN AN

a ¢ ar [ = o
@ 1 Lﬂﬁﬁ:ﬁ‘ijﬁ‘i‘suyfyaﬂﬁjﬂ bHTININ

fidnsnaraigossuyylneg

&.9 Naniliossy (The Rule of Law)

FesTIuyuansg s uilyfiud
AT ¢ wazeseil oc TdnamdnshgiiSenin
wanfifissau (The Rule of Law) w3afnilf
n3vUau (Due Process of Law) wfiu @ndlu
nssvumMsyRssn Wudu nandfoypaaiiand
nfenszurumsyfisssulalaedis azaan
mFasinde fiandiazlinnvoenulssy
mafiasanetgndes Mk uss
My ipen duay wazneuluafongn
fianslasuanudunsosuazaugInmaad
ndunazinunvauaindy ldsudnauuny
Ameun waznlidaneiddumeamidusim
upnannduluafongiiandlésuanugiumas
lunsa@iannuiganufiiendn Miranda
Warning lawiilenivaeigsisuyqganiy
audnsnanafidanglussssuyguies-
uAnIlng WsAns wego dndfl ¢ and
TunssuumsyRAsTIN AT mo HuNAT <o

ndlfenaITEs TN lATAATadei
€/oees aviufl om TUPY WEes BBINTITY-
UgifianuduioseninsanaluZeseign
WA bEme WINTT @ WINT ma AT o
IR aw WAZHUIAT) o TANTOUL 9D
TIOITUYY 1A @ 25IAEDY AATIETINYY
AANTAUANAUTT WIzTBUYRANNTINGD
323952 AluEe eI WA, wene
AT o FalRIRUIIANEUNEN LAY
waasAldINeunTETgRE Thdedndy
WeLnANg ULanansfiUaldmungung
tu duonigaaalannuasioaziBys
Tunau waznszuaunsielildundmweny
wang . wiiuunvygRndesuliaiasdes
DNKNTARINNIURANFIULAZIDAFITILANN
annsRuneuseelandlumasiedsinad
duaplifilomansraniaiunsuneunangiu
wiasgRRREuisene widmsiuitensnu
wanguwasmasaiiulunuysziangraing
WBRNTUIMINDY INATT oo LaZINAT

oo oo

PRI Y Y [ v & ¥ v
wow/e MgQRmalinaRtiaitaduswmin

IIEMNT e




weundngufisnaslddlomaniudu faw
aNnuslasrieuazlinasidanunangiu
fananlagawafioasinuwaey Anu w
waninamissnanfildiduderuiaunlnud
Walemaldeauineu nanguguiluld
Uszneuiuneunangudule Selidusssuun
Sy Fedgorayy 103 <o () (@) (@) (@)
IWsuspsuazAunsaanslunssuaunsyiis T
W lihagduansiazlasumafarsantauda
we MIlRTUNIUTBIaa3uarnTRENENs
ptufipane nsiauadaiiiaade delduds
waznunAngIueeay nsliansiazliag

yeepulaunsfasunaiiignaes 3937
waziusssn asldsumsufianmansanlu
MIAHUAIIAINNTZLIUNNTEASITH 13T
Tomalunssagdafotafisans uaznalasy
AwTpmaslumeARRANINEAY . Bniedh
lisaandasiunfinasninessmadnsinand
wallipeuar@ndn1ennsiliae (International
Covenant on Civil and Political Rights -
ICCPR) 18 oc.a dulfwafuandazlasu
msfiasandentn Andflazdegdardiunuieg
wislawrugdiumaanslfeulaifvaiy
wou Fedutsiindsonu wizsnodyga
AnuTufinszninelszinaluiFomeangn
NA. bEaE 4N o FuduuniygiAuvie

b @1IM)IRMNI

aguusfisnAadnduaziainIneneynna
wasnIznunssifioustszdrAguviednsly
NITUAUNIYASIIUANNIFOITUYY UIAT)
b WATNNATY @o () (m) (@) (a) vialai
ADAAADINUNANUASIINAINTEOITUYTY
UINT @ ITINEDY

&0 nanmIAuATDsAnIEInnlay
f1a (Judge Made Law)

MEmAAINAigsIINYYanIga I
TovyelmAuatuansiasawoeslszsnsuld
pthadun Fagegauasanigoudm (The US.
Supreme Court) Fsflunumanfzyatedelu
AIAANNIFETTUYLY TINTNNNIATIREDUAY
woufeSEsTaIYyTIngminy Buduwainain
ARtlsrIRmanslul a.A. ocom AaAR Marbury
Madison #ifalsanemandn A1agegaes
an3§01u3NTIIU1ARNTIREDLANYBLAIY
Tsvsuyresngnany (The Judicial Review)
vieq Afgsasuyglilavygalilasase d
WUN199190 3 IR § U ARG ATBIEN T
puAmildunafansuifadeinngnunsladn
wioutiradgsrauyald wazduannduinmma
gegavavanigaimlafinnuluanuning
ypegsruyniiadulmiandmfinnmoes
fa \gu




FUUANAGIEIAVDIENTFRLNTNN

Original Jurisdiction

Cases begin in Supreme Court over
Supreme Court of the United States

(1 Court with 9 justices)
Appellate jurisdiction Cases begin in

controversies involvoing :
1. Two or more states

2. The United States and a state
another, lower court.

Hears appeals, at its discretion,

3. Foreign ambassadors and other
diplomats
4. A state and a ctizen of a difference

State Supreme Courts
Appeal from state
courts in 50 states,
from the Supreme

Court of Puerto Rico
and DC. Court of
Appeals.

r s

United State Courts
of Appeals
(1 in each of 11
circuits or regions plus
1in the DC)
General Appellate
Jurisdiction Hear

appeals only from:

U.S. Court of Appeal
for
Federal Circuit.
Specialized Appellate
Jurisdiction

U.S. Court of Military
Appeals
(Army, Navy, Marine
Crops, Air Force and
Coast Guard Courts.)

State Intermediate U.S. Claims Court

Appellate Court.

. U.S. Court of International Trade
State Trial Courts.
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Abstract

The purpose of this research is to determine the liability of human blood providers
under the liability for damages arising from unsafe products act. This was done by
surveying background, concept of a blood transfusion, the legal status of blood, and the
development of law for damages arising from unsafe products in order to analyze the
problem of defining the scope of the product definition for the purpose of product liability
legislation, the so-called “Liability for Damage Arising from Unsafe Products Act B.E.
2551(2008)” whether a blood provider is liable under the Act or not and to what extent if
the blood is unsafe as well as offering appropriate legal measures to remedy the damage

caused by unsafe blood.
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Currently, blood transfusion is a form of vital treatment of human illness since
there is nothing that can be replaced. In the meantime, if a blood transfusion to patients is
Insecure, in particular, there is a serious pathogen contamination. It may cause damage to
patients’ life, body, and health. Although at present, the claim that the medical staff
involved in a blood transfusion or a liability may claim by tort law, contract law, or
consumer protection law, these kinds of law did not provide protection and remedies to
victims as they should. Considering the Liability for Damage Arising from Unsafe Products
Act BE. 2651, it was found that the Act has come into full force and effect that apply
more strict liability than other laws, thereby reducing the victim’s burden of proving.
Besides the law’s definition of “goods” is broadly defined, giving a lawyer the opportunity
for a legal interpretation of blood in terms of “goods” under this Act. Therefore, if blood is
unsafe, it could lead to the liability of the medical staff, which has the characteristics of

entrepreneurs.

From the study of law and the judgements of the courts of foreign countries
including the United States, European Union, and Japan, it was found that the product
liability law mostly claims upon goods manufactured in the industry. In the case of blood,
the United States has a specific legal applicable to the damage caused by unsafe blood
transfusions, defining that a blood provider is not liable under strict liability. In contrast,
the European Union and Japan require blood products and the blood providers to be liable
under strict liability. However, when considering Thailand’s product liability legislation,
Liability for Damage Arising from Unsafe Products Act B.E. 2551, this law extends the area
of tort law by applying the doctrine of “Strict Liability” which claims upon any products
being produced in industry as well as blood transfusion that is claimed to be such a
treatment which affects human life. Consequently, the role of medical personnel is not

comparable to the role of entrepreneurs who produce products.

In conclusion, the author recommends that there should be Ministry Rules issued
to exclude blood and blood products from the Act, Liability for Damage Arising from
Unsafe Products Act B.E. 2551 and to avoid problems that may need to be interpreted

whether there is a dispute in relation to the damage caused by unsafe blood in the future.
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Abstract

The domestic employee, generally we met in many houses, is one of the ancient
occupations in several societies. These employees are so-called “laborers” or “servants”
and recognized as the ones who are paid to do personal services for someone or for
families on houseworks such as cleaning, cooking, laundering or serving. According to Thai
Labor Law, these workers are called “Employee who is employed for domestic work which
does not involve in business” and not any definitions given at all; but by making use of
the Supreme Court’s rulings the nature of work that whether includes a business or not is
a very important factor: if employees do houseworks in the employer’s business or in his
profit seeking task, they are not domestic workers excluding the business according to the
Thai Labor Laws.
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Nowadays, domestic workers are protected by labor laws inequitably because of
the Ministerial Regulation No.ee (BE 2565) excluded domestic workers from obtaining the
minimum wage, limiting working-hours and having right to get compensation whenever
they are dismissed. In addition, domestic workers cannot get any advantage from
Indemnity Act and Social Insurance Act because both Acts do not count domestic workers

in the “employee” of their definitions

This thesis studies and analyses a set of new international standards - Convention
No.189 and Recommendation No.201 concerning decent work for domestic workers to
consider feasibilities and worthiness and looks for legal consequences that will come into

existence when Thailand ratifies Convention No.189

With the study and analysis, Thai laws do not treat domestic workers equally to
other kind of workers, unsuitable for today society and moreover the domestic workers
protections at present are not consistent with Convention No.189 concerning decent work

for domestic workers, which is the labor standard for domestic workers particularly.

Domestic workers perform work that has working and living conditions different
from other categories of workers, and the provision of the existing law cannot protect
domestic workers properly and successfully. In researcher’s opinion, there should be
provisions to look after domestic workers separately. Thailand ought to ratify Convention
No.189 concerning decent work for domestic workers and should amend laws and
regulations to comply with Convention No.189 which is the international standard for
domestic workers to improve living and working conditions of domestic workers on par

with other categories of workers

Keywords: ILO, Domestic Workers
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Abstract

The comparative advertising which can refer to someone who aims to advertise his
product and service information showing that its product and service are greater than
those provided by another manufacturer has not been widely broaden and been more
popular in Thailand. However, in the author’s view, it might be very useful to provide the
comparative advertising because this can significantly support people to make a good
decision. Unfortunately, it is found that some related Thai laws have never promoted the
comparative advertising such as the Constitution of the Kingdome of Thailand 2550 the
Consumer Protection Act 2522, the Food Act 2522, the Medicines Act 2510 (amended
2530), Medical Devices Act 2531, Cosmetics Act 2535, the Dangerous Substances Act
2535, the Civil and Commercial Code and the Criminal Code, the Trademark Act 2534, as
amended, and the Competition Act of 2542; meanwhile, the comparative advertising has
been effectively promoted in US and EU. In this regard, Thai law is different from other
countries because Thailand has established a procedure to check the advertisement before
filming known as Pre Censor and advertising done in preparation for broadcast known as
Post Censor for certain types of advertisement as a barrier to the creation of comparative

advertising.

Keywords: comparative advertising, fair trade practice
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Abstract

This article is to deal with the key theme of how the Musical Work Protection
under the Copy Right Act B.E.2537 should be revised and effectively improved in
accordance with Thai society context. In this regard, it becomes obvious that there are
significant problems arisen from the Act enforcement. First of all, the problem of definition
on term “Musical Work” under the Act is irrelevant to the definition of musical work
provided by the Berne Convention for the Protection of Literary and Artistic Works, which
is international legally binding agreement Thailand has consented to be bound.
Furthermore, the concept of “Fair Use” under the Act seems controversial and unclear to
be enforced. For example, section 36 should be edited or eliminated to more promote
social equity. It is also found that, the anti-circumvention measure to protect the
technologies which contributes to the limited right of access to musical work is contrary to
the principle of fair use; as a result, it should be improved legislation to protect such
measures under the copyright laws which are weighing the benefits and advantages

between social and private practice.

Keywords: musical work, fair use

UNu tupala wazusetiumalailoranineaanudi

L 4 a = - - v v
R o oo o NINGRuRunesuazdeduafusAnaiigaine
anin wiu wlsinu dndssiusinaeil ) e d e ®
o o g e ssrANanuaNATlAiY dednausifiusaiuma
fslugaslandlanaeioelnounani “as e o ) .
B SR o o by v . lafiffitasasearsfnanusunsenarapLwny
SodldnAaiduBesiiliadnd iy mnudms R 3
. y . Wiudsanduipdnsduidiosiunnyannads
fodlulasysAananaUssaunsuusand B o P
Ao ey cve g o & e, BUNEAMN Awshifwimnieissdeiiazdan
Wudesiibioaliedulé™ deehnantiuandsd ) o ' i
= o ; 4e  SduayuuIuealavesdaineasIfnuaun3
HAnmasEminIuaunInssdufalsiie L . . .
_ . ; nyudldpunninsnsznsiienagaieasms
Ingisionauysesd Deulufuersuainny
i el — L. AUAINTIN
390 BUABNDIAYANITLL AR METINADUSY

° This statement is translated by author from “To sing a wrong note is insignificant, but to sing without passion
is unforgivable” by Ludwig van Beethoven.
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* Article 2 (Protected Works:1. “Literary and artistic works”; 2. Possible requirement of fixation; 3. Derivative
works; 4. Official texts; 5. Collections; 6. Obligation to protect; beneficiaries of protection; 7. Works of applied art

and industrial designs; 8. News)

(1) The expression “literary and artistic works “shall include every production in the literary, scientific and

artistic domain whatever may be the mode or form of its expression, such as .., musical compositions with or

without words...
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* Article 9 (2) It shall be matter for legislation in the countries of the Union to permit the reproduction of such

works in certain special cases, provided that such reproduction does not conflict with a normal exploitation of

the work and does not unreasonably prejudice the legitimate interests of the auther.

*° Article 11 bis (2) It shall be matter for legislation in the countries of the Union to determine the conditions

under which the rights mentioned in the preceding paragraph may be exercised, but these conditions shall

apply only in the countries where they have been prescribed. They shall not in any circumstances be

prejudicial to the moral rights of the author, nor to his right to obtain equitable remuneration which, in the

absence of agreement shall be fixed by competent authority.
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**South centre, The TRIPs Agreement a guide for the south (Geneva : Disa, 1997) 47.

°¢ Article 9 Relation to the Beme Convention

1. Members shall comply with Articles 1 through 21 of the Beme Convention (1971) and the Appendix thereto.

However, Members shall not have rights or obligations under this Agreement in respect of the rights conferred

under Article 6bis of that Convention or of the rights derived therefrom.

% Article 6bis Moral Rights: 1. To claim authorship; to object to certain modifications and other derogatory

actions; 2. After the author's death; 3. Means of redress

(1) Independently of the author’s economic rights, and even after the transfer of the said rights, the author shall

have the right to claim authorship of the work and to object to any distortion, mutilation or other modification

of, or other derogatory action in relation to, the said work, which would be prejudicial to his honor or

reputation.
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Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict

with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right

holder.
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Abstract

The Offense Cause of Frank William Abagnale in Criminology Perspectives rose
from Anomie theroy which is classified to the group of innovation due to the fact that he
has been using his wealthy lifestyle whereas the methods to achieve his goals are different
from the social standard, like hard working, learning, saving, and so on. In addition, both

internal and external motivating factors are the causes of his delinquency. Especially, the
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external motivating factors, such as high pressure in the family and stressful environment

from disappointment or dissatisfaction of people, are claimed as the major causes of his

illegality. Eventually, The further factor, that lead Frank William Abagnale to commit the

crime, is the comparative measurement of expected benefits and drawbacks from

criminality are in accordance with the theory of rational choice.

Keywords: The Offense Cause, Frank William Abagnale, Criminology
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International Legal Regime of the Deep Seabed

Peerapon Jaderojananont*

Abstract

This article deals with discussing and determining what is the legal status of the
deep seabed mineral resources which are beyond the limits of national jurisdiction and
how international legal regime can play important roles in managing, controlling, and
sharing several benefits arisen from the deep seabed mineral resources exploration.
According to the study, it is found that the deep seabed mineral resources can provide
humans many benefits and be useful for commercial and industrial development. In order
to avoid the conflict that may result from the deep seabed minerals exploration,
international legal regime provides that the legal status of the deep seabed mineral
resources must be recognized as the common heritage of mankind and any claim of
national jurisdiction over the deep seabed must be prohibited. Nevertheless, it is
unfortunate that the existing legal regime has remained controversial and might lead to the

conflict of the deep seabed mineral resources exploration.

Keywords: The deep seabed mineral resources, Common Heritage of Mankind,

International Legal Regime
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UNARLD

i inguszasdiiazafuuazAumiminensulanziadn (the deep seabed
mineral resources) @vpgjusnwilossnlarniungunaigisatusniengnuneodiels wazd
ngunailunsszsnhsdszmalafifiunomshdglunsdans runy wazudsilusayszlunifiae
annmsdsaningnIuiiings annsfinsmuin nimensuslinsiadndurelfifiny sl
wrsnauywdeamma lasninensuisenargnitldysslvmilunataugaamnssuuas
nawdied fedu Wevdnidusanudautiiiomifatuannisdaninensuslinziadn aal
MIMAUANYIAMIININTENINSUSENATY Iﬂﬂﬁmum‘iﬁw%’wmmm’[ﬁmLaﬁﬂﬁammmqngmma
WssiRvoswnauywed uazlinnagmeldiwnsunasguesislnignis egrslsfinnunginosi
swidaznadenandsasiianubidniauuasiilgmeguiaszms feenathlganudauds
sewihedglunmasdimaninensuslinziadnld

ArdAny: niwensuslingiadn, suTRvosywemd, nginasissnineszma

1 Introduction answer those questions, this article firstly

_ _ ) aims to discuss and determine what is the

The international community has
) legal status of the deep seabed mineral

recently recognized that, on the deep
o resources which are beyond the limits of

seabed, it is significantly full of several
_ national jurisdiction and how international

mineral resources that are very useful for
) _ ) legal regime can be dealt with managing

commercial and industrial development.
) and sharing benefits from the deep seabed

It is also common that all states can
_ _ ) ) mineral resources exploration. In the last

exercise their own sovereignty in order to
, section, the article is to provide the

explore and exploit the deep seabed
_ , _ o analysis of some key problems raised from

mineral resources in their own jurisdiction.

) the exploration.
Nevertheless, there have been the rise of

debatable issue of what is the legal status 2 The Deep Seabed Mineral

of the deep seabed mineral resources
, Resources
which are beyond the limits of national

jurisdiction, whether those resources can be The deep seabed in where covers

explore and exploit, and who those mMore than seventy percent of the earth’s

resources belong to. In order to clearly Surface composes of several volcanoes, the
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largest mountains ranges, the deepest
valleys, continental crust areas of the shelf
and the slope, and the deep sea floor area.'
The deep seabed’s surface is also covered
with sediments that are broken rocks of an
older geological age; in addition, its subsoil
is a part of the deep ocean floor.? It is
significantly estimated that the deep
seabed contains a large number of mineral
resources.” In fact, such mineral resources
have derived from three main origins:
(1) the fundamental natural materials of the
ocean floor, (2) the deposits of placers
which have been laved from rivers and
diverse parts of the seabed, and (3) the
precipitates that have been formed within

the seawater.*

Furthermore, the principle mineral
resources of the deep seabed can be
roughly categorized into four main
categories: (1) Petroleum and Gas which
deposit on the base of continental terrace

or slope, (2) Phosphorites which are mainly

found in sand, mud and semi-consolidated
tertiary bedrock at depths of 3,500 metres,
(3) Metalliferous Brines which are mostly
found at depths of 2,000 metres, and
(4) Manganese Nodules which occur at
depths of 1,500 metres and below.” These
mineral resources are extremely important
and valuable because they contain various
minerals such as manganese, magnesium,
bromine, iron, copper, phosphates, nickel,

cobalt, zinc, lead, gold and silver.®

2.1 Manganese Nodules and their
Utilization

The outstanding mineral resources
of the deep seabed are ‘Manganese
Nodules’ because they have become the
most important mineral resources which
are probably being replenished by ocean
chemistry at a rate faster than world
annual consumption of these materials.”
The Manganese Nodules that have been
sometimes known as Polymetallic lumps of

ore or Polymetallic Nodules can be normally

'Evan Luard, The Control of the Sea-bed: A New International Issue (Heinemann, 1974) 3-4.

*Ibid 5.

*D. W. Bowett, ‘Deep Sea-Bed Resources: A Major Challenge’ (1972) 31 Cambridge Law Journal 50, 51.

*Evan Luard, above n 1, 11.

®D. W. Bowett, above n 3.

David S. Browning, ‘Exploitation of Submarine Mineral Resources Beyond The Continental Shelf' (1968) 4 Texas

International Law Forum 1, 2.
"Inid 3.
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found in all the seas in the world.® The
Manganese Nodules can be also described
as the nodules that are around five
centimetres in diameter, brown or black in
colour, soft and crumbly, and round in

shape like potatoes.®

In terms of significance and value,
it is clearly indicated that commercially
interesting Manganese Nodules should be
at depths of 4,500-5,000 metres in the
Clarion Clipperton area of the central
eastern Pacific Ocean and in the Central
Indian Basin of the Indian Ocean.” The
deposits of Manganese Nodules should
have nodule density around 10 kilograms
per square metre, and nickel and copper at
least 2.2b5 percent; furthermore, such
nodules also consist of metallic and non-
metallic elements such as nickel, cobalt,
zinc, manganese and molybdenum.” It is

noted that the significance and value are

directly concentrated on several minerals
that are inside of Manganese Nodules.
Consequently, it is concluded that these
minerals can be widely utilized for

commercial and industrial development.

2.2 The Deep Seabed Mining

Due to the significance and value
of several mineral resources of the deep
seabed, the deep seabed mining of
Manganese Nodules and other metal
deposits have been initially paid attention
and developed since the early 1970s.? The
interest of deep sea-bed mining has been
also concentrated from diverse research
groups because deep seabed mineral
resources can be potential for the
economical recovery of large reserves of
minerals which can provide human an
alternative resource of strategic metals for
industrial development.” Additionally, over

the past few years, there has been an

¥ Wolfgang Hauser (translation by Frances Bunce Dielmann), The Legal Regime for Deep Seabed Mining under the

Law of the Sea Convention: Studies in Transnational Law of Natural Resources Volume 7 (Kluwer, 1983) 11.

’ Evan Luard, above n 1, 14.
10

Jan Magne Markussen, ‘Deep Seabed Mining and the Environment: Consequences, Perceptions, and

Regulations’ in Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-

operation on Environment and Development (Oxford University Press, 1994) 31, 31

" Thid.

* Jochen Halfar and Rodney M. Fuijita, Precautionary Management of Deep Sea Mining <http:/cleartheair.edf.org/

documents/736_DeepSeaMining.pdfs> 3.

13

* International Society of Offshore and Polar Engineers, Deep Seabed Mining Environment: Preliminary

Engineering and Environmental Assessment Special Report OMS-EN-1 (International Society of Offshore and

Polar Engineers, 2002) 2.
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increase of demands in metals that would
be come from seabed mining.'* This
situation, therefore, led to the high prices
of metals in 2006."

In regard to the deep seabed
mining technology, there are four
fundamental methods to mine and recover
mineral deposits: (1) scraping them from
the deep sea-bed’s surface, (2) excavating
them from a hole (3) tunneling to a deposit
under the surface, and (4) drilling into the
deposit.”® In focusing on the deep seabed
mining process, it can be concisely
elaborated through the following stages.
First of all, the deep seabed minerals are to
be carefully collected and gathered by four
methods mentioned above; subsequently,
such minerals must be transported
elsewhere for concentration and then
purified for sale.” Nonetheless, those
processes are more complicated than land
mining because it is essential to bring
minerals out underwater by remote
methods operated from a floating platform

at the sea surface.”

3 International Legal Regime
of the Deep Seabed Mineral

Resources Exploration

It is very well known that the
United Nations has become an important
international organization which can play
roles in the establishment of international
legal regime of the deep seabed mineral
resources exploration. This section is to
discuss the key issue of what is the legal
status of the deep seabed mineral
resources and how international law can

engage in the control of such exploration.

3.1 The Legal Status of The Deep
Seabed Mineral Resources

The legal status of the deep seabed
mineral resources has been discussed since
1967. In the consideration of the First
Committee of the United Nations General
Assembly, Dr. Arvid Pardo, who was the
representative of Malta, proposed that the
seabed and its resources beyond the limits

of national jurisdiction should be declared

“ International Seabed Authority, Prospects for Deep-Seabed Mining <hitp://www.isa.org.jm/files/documents/EN/

Brochures/ENG1.pdf>.
" Ihid.

% International Seabed Authority, Seabed Technology <http://www.isa.org.jm/files/documents/EN/Brochures/

ENG10.pdf>.
7 Thid.
*® Ibid.
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to be part of the common heritage of
mankind.” His proposal also became a part
of the agenda of the Third United Nations
Conference on Law of the Sea during 1973-
1982. With respect to his proposal, it is
obviously explained that the seabed can be
reserved for peaceful purposes and the
promotion of marine research; in addition,
Pardo also stated that any claim of national
jurisdiction over the deep seabed must be
prohibited.”’ It seems clearly that the
Pardo’s proposal is viewed as the
significant beginning of the establishment
of international legal regime of the deep

seabed mineral resources exploration.

Nevertheless, the proposal might be
questioned who has right or authority to
utilize and manage the deep seabed

resources.”” According to the Pardo’s

concept, it seems that Pardo attempted to

support an international organ to
administrate and allocate the deep seabed
resources.”” As a result, after the United
Nations Convention on the Law of the Sea
(UNCLOS) opened for signature on 10
December 1982%, the concept of common
heritage of mankind proposed by Pardo has
become reality and has been recognized as

a key principle under UNCLOS.

Under Article 136 of UNCLOS, it
provides that the Area and its resources
are the common heritage of mankind.”® The
term “Area” is very important because it is
where mineral resources such as
Polymetallic Nodules are located.?® The
definition of the Area provided under
Article 1 of UNCLOS is described as the

seabed and ocean floor and subsoil thereof,

* Ian Brownlie, Principles of Public International Law (Oxford University Press, 7th ed, 2008) 242.

“ Ibid.

# Erkki Holmila, ‘Common Heritage of Mankind in the Law of the Sea’ (2005) 1 Acta Societatis Martensis 187,

189.
“ Thid.
% Ibid.

*Ocean and Law of the Sea United Nations, United Nations Convention on the Law of the Sea of 10 December
1982 Overview and Full Text <http://www.un.org/Depts/los/convention_agreements/convention_overview_
convention.htm>.

* United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833 UNTS 3, 21
ILM 1261 (entered into force 16 November 1994) art 136.

”Bradley Larschan, ‘The International Legal Status of the Contractual Rights of Contractors under the Deep Sea-
Bed Mining Provisions (Part XI) of the Third United Nations Convention on the Law of the Sea’ (1985-1986) 14
Denver Journal of International Law and Policy 207, 211.
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beyond the limits of national jurisdiction.”
Moreover, UNCLOS elaborates the meaning
of resources of such Area that refer to all
solid, liquid or gaseous mineral resources
in situ in the Area at or beneath the
seabed, including polymetallic nodules.”
Consequently, it is explicitly said that the
deep seabed mineral resources located in
the Area are legally recognized as the

common heritage of mankind.

3.2 International Seabed Authority

International Seabed Authority (ISA)
is an organ established under UNCLOS
and can play important roles in the
management and control of the deep
seabed mineral resources exploration in the
Area. The ISA was established under the
UNCLOS and the Agreement relating to the
Implementation of Part XI of UNCLOS.”
Under Part XI of UNCLOS, it also provides
the structure and function of ISA.* The ISA

is composed of three key organs: (1) the

# UNCLOS art 1.
% Ibid art 133.

Assembly which is the supreme body that
is responsible for the establishment of
general policies, (2) the Council which is
the executive body providing more specific
policies and approving or declining the
applications for mining exploration, and
(3) the Secretariat.”’ Furthermore, the ISA
can supervise the implementation of the
UNCLOS and the Agreement relating to the
Implementation of Part XI of UNCLOS.*
The ISA also established its subsidiary
organ known as the Enterprise for carrying
out activities in the Area and transporting,
processing and marketing of minerals

recovered from the Area.*

3.3 The Legal Regime for the
Development of The Deep Seabed Mineral

Resources Exploration

The deep seabed mineral resources
are embedded in the Area where is beyond
the exclusive economic zone and overlaps

the areas of continental shelf which extend

% International Seabed Authority, About US <http://www.isa.org.jm/en/about>.

% UNCLOS art 158.

% Jason C. Nelson, ‘The Contemporary Seabed Mining Regime: A Critical Analysis of the Mining Regulations
Promulgated by the International Seabed Authority’ (2005) 16 Colorado Journal of International Environmental

Law and Policy 27, 34-35.
# Ibid, 35.
¥ UNCLOS art 170.
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beyond the 200-mile limit.** UNCLOS

provides the legal regime for the
development of the deep seabed mineral
resources exploration as common heritage
of mankind through six key elements.®
First of all, no state shall claim or exercise
sovereignty over any part of the Area and
its resources.” Secondly, any activity
related to the resources of the Area shall
be organized and controlled by Inter-
national Seabed Authority (ISA) and shall
be carried out for benefits of mankind.”
Thirdly, all state parties shall have
responsibility to ensure that activities in
the Area shall be carried out in consistency
with Part XI of UNCLOS.* Fourthly, the
system of exploration and exploitation
includes parallel activities that are operated
by the Enterprise which is a subsidiary
organ under the ISA.* Additionally, the
equitable sharing of economic benefits
resulting from activities in the Area shall

be provided and allocated by the ISA.%*

*lan Brownlie, above n 19, 243.

* Ibid.

* UNCLOS art 137(1).

7 1bid art 137(2), 140, 150, 153, 156 and 157.
% Ibid art 139(1).

*Ian Brownlie, above n 19, 246.

Y UNCLOS art 140.

! bid. art 152.

“ Bradley Larschan, above n 26, 215.

Lastly, the ISA shall avoid discrimination in
the exercise of its powers and functions,
including the granting of opportunities for

activities in the Area. "

3.4 The Legal Regime for the
Exploration of The Deep Seabed Mineral

Resources

Because the deep seabed mineral
resources in the Area specified under Part
XI of UNCLOS are recognized as the
common heritage of mankind which no
state can claim sovereign right over them,
Article 163 of UNCLOS provides that any
state which needs to explore and exploit
the deep seabed mineral resources in the
Area, have to be under contract from the
ISA.” In other words, all activities about
the deep seabed mineral resources
exploration in the Area shall be carried out
in accordance with a formal written plan of
work issued in the form of such contract.”

As a result, the contract will be made

“ satya Nandan, ‘Administering the Mineral Resources of the Deep Seabed’ in David Freestone, Richard Barnes
and David M. Ong (eds), The Law of the Sea: Progress and Prospects (Oxford University Press, 2006) 75, 86.
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between the ISA and contractor who may
be any state entity; furthermore, the
contractor seeking approval of his plan of
work must be overseen and supported by
state parties to the UNCLOS.* This can
confirm that the ISA becomes the authority
that can organize and control activities in
the Area on behalf of mankind as a whole
according to Article 163 of UNCLOS.*
Hence, all activities related to the deep
seabed mineral resources exploration and
exploitation cannot be done by any state
party; nonetheless, the exploration and
exploitation will be operated by ISA on
behalf of all UNCLOS state parties.

Furthermore, the key of the system
for the exploration and exploitation of
mineral resources is called as “parallel
system” which can be explained in Article
153 of UNCLOS.*® The parallel system
under UNCLOS was established for
restraining the controversial issue between
the Group of 77 and developed country

group.” At that time, developed countries

“ Bradley Larschan, above n 26, 215.
“® UNCLOS art 153.
* Satya Nandan, above n 43.

desired to preserve their rights to exploit
deep seabed resources for their exclusive
benefits; on the other hand, the Group of
77 argued that the Third World should
equally access to deep seabed resources
and required the ISA to exclusively
empower to exploit and control deep
seabed production.” As a result, the
parallel system was established for the
purpose of compromise between developed
countries and the Third World.*

With respect to the parallel system,
state parties or state entities have to be
permitted by the ISA before starting to
explore and exploit the deep seabed
mineral resources while the Enterprise
which is established by the ISA can itself
explore and exploit the deep seabed
mineral resources on behalf of the Third
World or developing countries® because
those developing countries might lack
sufficient technological and financial
availability for the deep seabed exploitation.
In this parallel system, it ensures that all

%7 Bradley Larschan and Bonnie C. Brennan, ‘Common Heritage of Mankind Principle in International Law’ (1982-
1983) 21 Columbia Journal of Transnational Law 305, 320-321.

* Thid 321.
“ Ibid 322.
% Tbid.
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UNCLOS state parties, both developed and
developing countries, can equally access
the deep seabed mineral resources under
the management and control of the ISA.
Significantly, this system can also protect
the monopolization of the seabed mining
industry and preserve deep seabed mine

sites for any state party who comes later.”

From the discussion above, it is
very clear that the international legal
regime of the deep seabed mineral
resources exploration is virtually based on
the concept of common heritage of
mankind that aims to equally share
UNCLOS state parties all benefits from the
Area. However, this concept has remained
controversial and problematic because there
are no certain criteria or definitions for
interpreting the term “common heritage of
mankind” and UNCLOS has not provided
any further explanation or any hint.
Furthermore, although the roles of ISA are
very important to manage, control, and
equally allocate all benefits from mineral
resources exploration to all UNCLOS state
parties, the ISA’s functions are not legally
binding to other states which do not wish
to ratify UNCLOS such as the United States
or any state having high capability to

*! Satya Nandan, above n 43.

exploit the deep seabed mineral resources

by themselves.

4 Conclusion

In conclusion, due to the signifi-
cance and value of deep seabed mineral
resources in the Area, many countries
strongly wish to explore and exploit those
mineral resources for their own benefit.
Particularly, Manganese Nodules can
provide humans several minerals that
are extremely useful for commercial and
industrial development. In order to avoid
the conflict that may result from the deep
seabed minerals exploration, the legal
status of the deep seabed mineral
resources are recognized as the common
heritage of mankind which belongs to no
one. Additionally, it is essential to establish
an authority that should be empowered to
manage and control the exploration and
exploitation. As a result, International
Seabed Authority (ISA) established under
UNCLOS is the most important inter-
national organ which can play key roles in
the management and control of the deep
seabed mineral resources exploration in the
Area. UNCLOS also established the system
called the parallel system for control and

sharing benefits from the deep seabed
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mineral resources exploration. However,
it is unfortunate that the legal regime
under UNCLOS has remained controversial
and might lead to the conflict of the deep
seabed mineral resources exploration.
It would be interesting to establish the

certain criteria or definition of the common

heritage of mankind; in addition, there
should be international forum for
persuading non-state parties to ratify
UNCLOS in order to fulfill and strengthen
the implementation of the deep seabed
mineral resources exploration under
UNCLOS.
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