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Abstrcct

This research article was developed ftom my thesis in Master of Laws (LL.M.) in

the National Institute of Development Administration, namely, the hotection of Traditional

Thai Medicine Right-Owner : accordirg to the Protection and Promotion of taditional Thai

Medrcine Wisdom Act, B.E. 2542 (1999). It is focused on protection and promotion in

traditional Thai medicine wisdom, on the ground of being intellectual property. Curently,

Thailand has been expedencing the situation that foreigners have taken her traditional Thai

medicine wisdom to economically exploit by further development and application for

patents, yet they do not fairly share such benefits to the ownel of the wisdom. Later,

Thailand has enacted the Protection and homotion of Traditional Thai Medicine Wisdom

Acl,, B.E. 2542 However, after the promulgation of such a ]aw. Thatland is still elQeriencing

the old problem. This interests the author to study the guldelines for amendments of this

Act by compaison of related local laws with those intemationally in order to better protect

the right-holder in tadrUonal Thai medicine wisdom.

The researcher has studied and analyzed four comparative issues, i.e. first, the

issue of registration for protection of the dght holder in traditional Thai medicine wisdom;

second, the issue associated with the definition of "the object of the right": third, the issue

of the scope of protection to the right-holder in traditional medicine wisdom, and finally,

the issue of overlapping in the protection under this act with other intellectual property

Iaws. All the said issues have led to the conclusions and recommendations of the authol

as a guide to improve the certain provisions in the Protection and Promotion of Tradttional

Thai Medicine Wlsdom B.E. 2542. Thar would finally lead to sustainable use of taditional

medicine wisdom and fair to the society and also the right-holder. It would a.lso Iead to the

emergence of transnational cultura] exchange for the benefit of mankind in the future.

Keywords : traditional medicine wisdom, traditional Thai medicine' right-holder in

traditional medicine wisdom
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22 "Convention on Biologica-l Diversity, Article 15, "

1. Recognizing the sovereign rights oI Stat€s over their natwal resouces, the authority to determine

access to genetic resources rests with the national govemments and ls subject to national legislation.

2. Each Contractiog Party shall endeavour to create conditions to facilitate access to genetic resources

for envlonmentally sound uses by other Contracting Parties and not to impose restrictions that nm counter to

the objectives ot this Convention.

3. For tie purpose of this Convention, the genetic resouces b€ing provlded by a Contlachng Parfy, as

refened to in this Article and AJticles 16 and 19, are only those that are povlded by Confiactmg Parties that

are countries of odgin of such resources or by the Parties that have acquted the genetic resources in

accordance with this Convention.

4. Access, where granted, shall be on mutually a$eed terms and subject to the povisions of this

Article.

5. Access to genetic resources shal be subject to pnor informed consent of the Con acting Pany

providing such resouces, unless otherwise determined by that Party.

6. Each Contractjng Party shall endeavour to develop and carry out scientjfic research based on genetic

resources povided by other Contracting Parties with the firI participation of, and where possible i'It, such

Contractrng Parties.

7. Each Contracting Party shall take legislative, admini$tative or policy measures, as appropdate, and ln

accordance with Articles 16 and 19 and, where necessary, though the financial mechanism estabhshed by

Afticles 20 and 21 with the aim of shaing in a lair and equitable way the results ol research and

development and the benefrts arising ftom tie commercial and other utilization oI genetic resouces with the

Confiacting Party providing such tesources. Such sharing shall be upon mutually agneed terms.

23 "Convention on the hotection and Promotion of the Dive6ity of Cultural Expressions, Article 4, " Definitions

For the purposes of this Convention, it is understood that:

1. Cultual diversity
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oabd ' L -Fl?'rtuuuoxt fitafl1nmnufi{tl]tuu1.t.l KU14'1u

lfi or c"tr9ior"fl ttd.i ri's n eirr drnir n r : 6l n:or n fi
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otldrurUl'j1ri? unr:dr n:os un:ds lnSr n:rr
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'irdrsnruvarnunluyn{6?n'ryr a.d. 2002

driruu nhi'fi nr:oqinriun yldrlt;lusdo dr.i u".i 6r.r
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di5arrBn6'arvliouurulumudruildrairsa::ri {nirta::r{u3o{n:oln:osnfiflrgrpr r!arlio4a

"Cultural diversity" refers to the manifold ways in which the cultures of groups and societies find

expression. These expressions are passed on witllin and among groups and societies. Cultural diversity is

made maniJest not only through the vaded ways ln which the cultural heritage of humanity is expressed,

augmented and transmitted though the variety of cultural exTressions, but also though diverse modes of
artistic creation, production, dissemination, distribution and enjoyment, whatever the means and technologies

used.

3. Cdtural expressions

"Cultura.l expressions" are those expressions that result from the creatlvity of individuals, groups and

societies. and that have cultural content.

"Convention on the Plotection and Promotion of the Diversity of Cultural Expressions, Article 13, " parties

shall endeavow to inteqate oiture in their development policies at all levels for the creation of conditions

conducive to sustainable development and, within this framework, foster aspects rclating to the protection

and promotion of the diversiw of cultural expressions.
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Chidi Oguamanam, "Patents and Traditional Medicine : Digtal Capture. Creative Legal Intewentions' and the

Dialectics of Knowledge Transformation" (summer, 2008) 15: 2 lndiana Journal of Global Legal Studies (7

Oatobe\ 2012) <http://chidioguamanam.webs.com/lndiana-Global-15.2.oguamanam pdf> 498 - 503

Ibid. 499 500.

Article 21, Constitution of The People's Republic of China,
.The state develops medical and health seryices, ptomotes modem medicine and tladitional chinese

medicine, encourages and supports the setting up of various medical and health facilities by the rural

economic collecttves, state enterpdses and undertakings and neighbourhood olganizations, and promotes

sanitation acti\,1ties ol a mass character, all to protect the people's health. The state develops physical cultue

and promotes mass sports acttvities to build up the people s physigue"

Goossen, Richard J, Technologry Transfer in the People's Republic of Chrna : Law and Practice, (Dordrecht;

Boston. M. Niihoff, 1,987), 19, 22.
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Article 15 and Article 16, The convention on Biologrcal Diversity.

Afiicle 1, The convention on the hotection and PromotioD of the Diversity of Cultural Expressions.
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The Griminal Prosecution by injured person
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f,bstrcct

Research on "the Criminal Prosecution by Injuled Person "aims to study the

theories and principles of law relating to the cdminal proceedings criminal justice theory

theory of c minal punishment principles of criminal proceedings theory of authority to sue,

and theory at settlement in order to find the solutions of criminal justice in Thailand.

However the injured person has the rlght to proceed criminal charges without limited

conditions.

This research is a legdl research by qualtative research by comparative analysis of

criminal justice, the theories of plinciples of c minal law and a legal opinion of the Frence

Germany and England

The research found that the njured party has the dght in criminal charges widely

caused of the practical problems in criminal justice system. This is to amendments the

Criminal hocedule Code in order to lmprove the rights of victims on crimina.l prosecution.

The German system may be approached as the followings, By the form of the Federal

Republic of Germany, were used as templates. 1) the injured person may submit the cases

to the court only minor penalties or petty offemes and compoundable cases. 2) determine

the conditions of the injured person by prosecution could not bring criminal cases to the

court. as long as he/she has taken steps to mediate a settlement with the prosecutor

acting as an intermediary in case of the failure of settlement, the prosecutor has

considered relevant ground and allow the injured person bring the case. 3) determining the

criteria of crimiral charges of injured person in case of the prosecutor has an order of

refusal to submit the case to the court.

Keywords : criminal justice, the criminal prosecution, injured person, the criminal

prosecution by injured person
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f,BSTRACT

This paper provides the focus on problems of the crite a for determiring court

judsdiction encountered by the Adjudication Committee for Powers and Duties among

Courts in public land disputes. The aim in writhg this paper are: (1) to study theoretical

concepts and characte stics of dghts and power of the state in public lands (2) to study

the criteria for determining juisdiction between the Administrative Court and the Court of

Justice (3) to study and to conduct an analysis of criteda for the Adjudication Committee

for Powers and Duties among Courts' determination of court jurisdiciion (4) to explore

effective crite a for determining court jurisdiction, and (5) to study whether the public land

disputes wJI fall within the judsdiction of the Adminlstrative Court or the Court of Justice.

This legal research includes a qualitative research approach with data collected

ftom documentary evidence. The research aims at studying the cdteria used by the

Adjudication Committee for Powers ard Duties among Courts in disputes over public land

including issues and appropdate criteia {oI determining court judsdiction under which

cases such as those involving public land disputes should fall.

The study reflects that the Adjudication Committee for Powers and Duties among

Courts cunently refe ing to the crite a of land property dghts has concluded that the

public land disputes fall withir the jurisdictlon of the Court of Justice, though argument

between the state and the pdvate sector wiih respest to the rights of public land is not

regarded as dispute over land property rights. Regardless of ihe prescription for public

domain under the Civil and Commercial Code where the legislation presents itself as a

pivate law, the content unquestionably constitutes however the ambit of the public law.

Moreover, no law prohibits the Administrative Court's application of the Civil and

0]idti?f]ilr d6'



Commercial Code in adjudication of administrative disputes. However, some cases teveal

the Administrative Court's use of Civil and Commercial Code criteria. AIso, the inquisitodal

method used in the adminlstrative procedule is more appropriate in the protection of

public interest. Public land disputes could therefore fall under the Admlnlstrative Court's

jurisdiction and such approaches could be effective, provided that section I paragraph (6)

of the Act on the Establishment of the Adminlstrative court and the Administrative

Procedure 8.E.2542 (1999) shall be amended as follows: "(6) disputes over public domain

and the case hvolving a matter prescribed by the law to be under the judsdiction of the

Administrative Court".

Key Words : ctteria for determinirg court jurisdiction, jurisdiction, Iand property dghts
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The Establishment of lhe National Anti-Gorruption
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Abslrcct

The first measures to suppress corruption in Thaj.land had occurred since 1975

from the announcement of the Anti-Corruption Act in 1975. According to this Act,

Tharland had been estabLished the Anti-Conuption commisslon for the flrst time in the

name of'The Counter Corruption Commission" (CCC). However, The Counter Corruption

Commission was ineffective ln manv reasons. As a result, when the constitution of the

* arcr:ri ::.irnfll;fi661dni x|$r-nura"uv"?tdsrtadtn::64tfi

o]idt??tr1ili aa



Kirgdom of Thailand had been revised in 1997, the lawmakers had decided to organize the

Anti-Conuption commission by replaced the Counter Conuption Commission (CCC) to the

National Counter Coruption Commission (NCCC).

Keywords : Establishment, the National Counter Coffuption Commission
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THE ADOPTION OF A STANDARD DEFINITION OF GULTURAL

HERITAGE TO THE DEVELOPMENT OF A COHERENT

INTERNATIONAL LEGAL FRAMEWORK FOR ITS PROTECTION

Peeraoon Jaderoialanont*

Abstrccl

This anicle is dealt with the key issue of how the adoption of a standard definition

of culiual hedtage would facilitate a uniJorm understanding of the nature of its subject

maiter and the development of a coherent intemational legal framework for its protection

Due to the diverse range of curent definitions of cultural hedtage mentioned in many

intemational legat instruments, it is very dfficult to precisely identlfy and indicate which

monuments, groups of buildings, sites, antiques or other items that might be culiural

lmportant should be protected as cultural he tage. IJ there is no any standard definition of

cu]tural heritage, each state might specify the definition of cultural heritage in a different

way that results in a lack of unity. Thus, it would be interesting to determine and discuss

how a uniform understanding of the cultural heritage definition can be effectively

developed.

Keywords : Cultural Heritage, A Standard Definition, International Legal Framework

I Inlroduclion

There are currently multi-definitions

of cultural heritage that have resulted in

several problems relating to the legal

interpretation and application for the

protection of cultural heritage. Because of

the diverse range of current definitions of

cultural heritage mentioned in many

international legal jnslruments. ir is vetv

difficuli to precisely identify and indicate

which monuments, groups of buildings, sites,

altiques or other items that may be cultual

* LLB, LLM (Natural Resources and Environmental Law)' Thammasat Unlversity, Thailand and LLM in

International Enuronmental Law, Macquaie university, NSW, Australla. The author $ now worlong as a

leclurer at Faculty of Law, Huachiew Chalermprakret University, Thailand
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important should be protected as cultural

heritage. Accordingly, the problem of multi-

definiuons of cultural heritage leads to the

contemporary debate focusing on whether

there should be a standard definition of

cultural heritage. Furthermore, it would be

interesting to discuss and examine whetler

ald how the standard definition of crltual

heritage would facilitate a uniform

understanding of the nature of its subject

matter and the development of a coherent

international Iegal framework for its
protec[on. In order to decrease or eliminate

the problem of diverse and ambiguous

definitions of cultural heritage, the adoption

of a standard definition of cultural heritage

would assist both Iawyers and non-lawyers

to understand what is the certain character

of cultural heritage. Consequently, this article

would strongly dm to discuss and evaluate

how the adoption of a standard definition of

cdtural heritage would facilitate a uniform

understanding of the nature of its subject

matter and the development of a coherent

international Iegal framework for its
protection.

2 The ldentilicction ol the

Term "Gullural Heritage"

The term "cultue" is described as

the totality of socially transmitted behavior

pattems, arts, beliefs, institutions, and all

other products of human work and thoughu

funhermore, the meaning of heritage also

refers to something which can be inherited

or passed do\^! ftom preceding generations.l

The well-known concept of cultual hentage

is brought to relate to the built envlonment

and ancient structujes.' The scope of cultural

heritage has been broadened from the

concem of individual buildirgs and physical

heritage to groups of buildings and

lnt.ndihlA haritano 3

Io regard to the general definition of

cultwal heritage, it is very likely that cultural

heritage can include anything which is

cdturally significant and may be in diverse

forms such as music, literature, art,

archaeological sites, historical artifacts,

natural formations, ancient remedies or

sacred artifacts.4 On the other hand, there

are some contemporary commentators who

Alexande Kiss and Dinah Shelton, Judicial Handbook on Envtonmental Iaw (United Nations Envtonment
Progiramme, 2005) 109.

Ben Boer and Graeme WiJfen, Heritage Law in Austra.lla (Oxford University press, 2006) 19.

Yahaya Ahmad, "The Scope and Definitions of Heritage: From Tangjbte to Intangible" (2006) 12(3)

Intemational Joumai oI Hedtage Studies 292, 299.

Sarah Hardug,'Value, Obligation and Cultua.l Hedtage- (1999) 31 Arizona State Law Joumat 291, 297.
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argue that the meaning of cultual heritage

should be limited to anything that is vttualy

associated to a specific culture, both in

origin and purpose.u However, in terms of

the legal definition of cnltural heritage, it is

found that the phrase'cultual heritage" can

be perceived through several legal

documents such as international treaties,

conventions as well as acts of parliament.

International conventions and treaties

conceming the protection of cultual hentage

also provide a definltion of cultural heritage.

nrra t^ tha anncarance Of an

international movement fol protecting

heritage after World War II, the 1972

Convention Conceming the Protection of the

World Cultural and Natural Heritage lalown

as the World Heritage Convention (WHC)

was developed from the concept of

integration between the preservation of

cultural sites and the conservation of nature.6

Under the WHC, Article 1 provides the

defiation of cultural heritage and drvides the

cultural heritage into three categories: (1)

Monuments: architectural works, works of

monumental sculpture and painting,

elements or strucnles of an archaeological

nature, inscriptions, cave dwellings and

combinations of features, which are of

outstanding universal value from the point of

view of lustory, art or science; (2) Groups of

buildings: $oups of separate or connected

buildings which, because of their

architectue, their homogeneity or their place

in the landscape, are of outstanding

universal value ftom the point of view of

history, art or science: (3) Sites: works of

man or the combined works of nature and

man, and areas including archaeolo$cal sites

which are of outstanding universal value

from tfre hlstorical, aesthetic, ethnological or

antlropologncal point of view.7

According to Article 1, iL seems

obvious that cultural heritage is categoried

into thee main things: (1) monuments, (2)

groups of buildings, and (3) sites. However,

the important criteria which is to be

considered as the wo d cultural heritage is

that those things should consist of

outstandhg universal value ftom the point of

view of history, art, science, aesthetic,

ethnology or antllopology. Unfortunately, the

definition of cultural heritage under the \MHC

is mostly focused on a physical and

immovable hedtage and tangible hedtage

but intangible and movable cultural heritage

Ibid.

united Nations Educational, scientific and cultural organization, The world Hentage convention UNES0O

Wo d Hedtage Centre <http://whc.unesco.org/en/convenhon>.

convention conceming the Protection of the world cultural and Natulal Hentage, opened fol sigmatule 23

November 1972. 1037 UNTS 151 (entered into force 15 Decernlcer 1975) a]t 1
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is excluded urder the \iVHC.

Nonetheless, although intangible

hentage is not included under the VVHC, the

intangible heritage is specifically protected

by the 2003 Convention for the Safegnrarding

of the Intangible Cultural Hedtage (ICH).

Under Article 2 of the ICH, intangible

heritage refers to the practices,

representations, expressions, knowledge,

slolls, the instruments, objects, artifacts and

cultural spaces associated therewith that

communities, groups and, in some cases,

individuals recognize as part of their cultural

hedtage. These intangible cultural heritage

transmitted ftom generation to generation is

constantly recreated by communlties and

groups in response to thef environment,

their interaction with nature and their

history, and provides them with a sense of

identity and continuity, thus promoting

respect for cultural diversity and human

creatlnty.

Article 2 of the ICH manifests

examples of intangible heritage covering oral

traditions and expressions, language as a

vehicle of the lntangible cultural heritage,

performing arts, social practices, rituals and

festive events, knowledge and practices

concerning nature and the universe and

traditional cmftsmanship.s It seems that the

ICH attempts to narrow the definitlon of

cultual heritage to cover intangible heritage.

Nevertheless, there are some key problems

of the term "intangible heritage". This term

may not be adopted and approved at a

domestic level: for example, jn some

countries, they do not obviously use the

term "intangible hedtage" in thelr own

national laws.e

Beside the term "cultural heritage"

and "intangible heritage", there is the

emergence of term 'cultural property". in

regarding the 1970 Convention on the

Means of Prohibiting and Preventing the

Illicit Import, Export and Transfer of

Ownership of Cultual hoperty, it provides

the definiiion of cultural propefty which

means a property, on religious or secular

gounds, desrgnated by each state as being

of importance for archaeology, prehistory,

history, literatue, art ol science.lo However,

it has remained contoversial to distinguish

between what is cultural property and

Ibid.

Human Sciences Research Council, The Subtitle Power of Intangible Hedtage: Legal and Financiat Instrument
for Safeguarding Intangible Hedtage (HSRC, 2004) 27.

Convention on the Means of Fohibiting and keventjng the lllicit Import, Export and TYansfer of Ownership of
Cultural Property, opened for signature 14 NoverDber 1970, 823 UNTS 231, 9lLM 289 (entered into force 1

Julv 1998) art 1.
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cultural heritage. A lot of experts also

commented that the cultural heritage can be

viewed as public interest while cultural

property may be interpreted in a more

restricted sense which car be descriloed as

an object or group of objects based on the

significance of the object as one of

archaeological, scientific or historlc

importance." Therefore, this divergence may

probably lead to the confusion of

interpretation between the terms "cultural

property" and "crltural heitage".

The term "cultural property" also

appears in the 1954 Hagxe Convention fol

the Protection of Cultural Property in the

Event of Armed Conflict that was adopted

after the culfi[a] destruction of World War

II." This convention particularly aims to

protect cultural properties during armed

conflict.'3 For the definition of cultural

property under this convention, it is

described as a movable or immovable

property of great impofiance to the cultural

he tage of every people.'n Its definition is

also extended to cover monuments of

archltecture, art or histoly, archaeological

sites and maly works of art.15 The protection

under the convention also includes

repositories of cultural objects such as

museums, libraries and refuges built as

shelter during hostilities.l6

In terms oJ national Iaw, the

definition of cultural heritage appears in

some slatutes. For example, in Thailand, Act

on Ancient Monurnents, Antiques, Objects of

Art And National Museums B.E. 2504 (1961)

is the main law for protecting the cultuJal

hedtage in Thailand. With respect to this

Act, it does not d[ectly provide the certain

definition of cultural heritage; nevertheless, it

attempts to identify the definition of some

properties that are catego zed as cultural

heritage such as monument, antique, object

of afi. Under Section 4 of this Act, cultural

propedies can be divided inio three types:

(1) Ancient Monument means an immovable

property which, by its age or architectual

characteristics or historical evidence, is

I2

t4

15

l6

Lucille A. Roussin, 'Cultural Heritage and Identity" (2004) 11 Cardozo Journal oI International and

Comparative Law 707, 707.

Patty Gerstenblth et al. "International AIt and Cultural Hedtage" (2009) 43 lntemational La\ ryer 811, 811.

Ibld.

Convention for the Protection of Cultural hoperty in the Event of Amed Conflict, opened for signature 14

Mav 1954, 249 UNTS 215 (entered into lorce 7 Aug'rrst 1956) art 1(a).

Ibid.

Pattv Gerstenblith, "hotecting Cultural He tage in Armed Conflict: Looking Back, Looking Forward" (2009) 7

Cardozo Public Law, Policv & Ethics Jownal 677, 686-
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useful in the field of art, history or

archaeology; (2) Antigue means an alchaic

movable property, whether produced by man

or by natue, or being any part of ancient

monument or of human skeleton or animal

carcass which, by its age or characteristics

of production or historical evidence, is useftl

in the field of art, history or archaeology; (3)

Object of Art means a thing produced by

craftsmanship, which is appreciated as being

valuable in the field of art.17 Nonetheless, it

seems obvious that thls Act does not include

lntanqdble heritage for its protection.

3 The Problerns Associeiled
with the Diverse Rcnge ol
Currenl Delinitions

Dverse defnitions of cultual hedtage

can probably result in several problems in

legal irterpretation and application. Due to

the lack of a standard definition, the

interyretation of cultulal heritage and cultural

property has remained controversial. For

example, in considering the WHC and the

Hagnle Convention for the Protection of Cultural

hoperty xl the Event of Armed Conflict, it is

unclear to point whether cultural property

under the Hague Convention would be

included under the WHC.

Additionaly, the WHC only mentions

the protection of cultural heritage and does

not mention about cultural property.

However, if we carefully consider the

definition of cultural property undel the

Hague Convention, it is found that cultual

property such as monuments of architectue,

art or history in addition to groups of

buildings is a subcategory within cultural

heritage.ls The debatable issue of whether

the defintion of cultual property under the

Hague Convention may colncide with the

WHC can be clarified. Although the

definitlon of cultural property may be

included under the WHC, it is unfortunate

that there has been the conlhct of defillltion

between the WHC and the Hague

Convention. Under Article 1 of the VVHC, the

protection of cultural heritage under WHC

only includes movable cultual hentage while

the definition of cultural property under the

Ha$re Convention can include both movable

and immovable cultwal heritage.

Problems associated with diverse

definitions may result fiom the national law

of each state. If there is no any standard

definltion of cultural heritage, each state may

specify the definition of cultual heritage in a

diflerent way showing a lack of unity. This

- Act on Ancient Monuments, Alttiques, Objects of An And National Museums B.E. 2504 (1961) s 4.
18 

Janet Blake, "On Defining The Cultural Heritage- (2000) 49 Intenational and Comparative Law Quarterly 61,

66.
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significant problem may undelmine the

effectiveness of ihe protection of cultulal

heritage, if some cultural heritage is

fiansferred from one state to another. FoI

instance, in Thaiiand, Act on Ancient

Monuments, Antiques, Objects of Art And

National Museums B.E. 2504 (1961) mentions

the protection of object of art which refels to

a thing produced by craftsmanship

appreciated as being valuable in the field of

art.te When some objects ol art that are

cultural heritage of another state are

transferred into Thailand, probably, those

objects of art are not protected under Thal

law because they are excluded in the

definition under the Act on Anclent

Monuments, Antiques, Obiects of Art And

National Museums B.E. 2504 (1961). From

the discussion above, it is important that a

standard definition of cultual heritage is very

necessary to protect cultural heritage. A

standard definition can also play a key role

in eliminating the confusion of legal

interpretation and developjng and providing

the uniform understandlng of the natue of

cultwal heritage.

4 Advurtcgee curd Discdvturtcges

ol A Stcndcrrd Delinilion

The advantages of a standard

definition can be summadzed into three

reasons. First of all, a standard definition

could promote the effectiveness and unity

of national legal measures for protecting

cultural heritage because it would be easier

for all states to adopt the same standard

definition to legislate identical nationa.l laws

for protecting cultural heitage. Moreover,

the adoption of a standard definition would

facilitate a uniform understanding of the

nalure oJ its subject matter and the

development of a coherent international

legal framework for its protection. Finally, a

standard definition could create a unilorm

understanding of the signiJicance and value

of cultural heritage. If the standard

definition is adopted, any confusion and

arnlciguity could be eliminated.

The disadvantages of a standard

definition can be summarized into two

reasons. Flrstly, the adoption of a standard

deflnition may be too rigid to accommodate

the changing character of cultural heriiage

in the Jutue. The standard definition may

be out of date, iJ the character oJ cultural

heritage is developed and converted to

another folm that is no longer relevant to the

standard definilion. Moreover, practically, iJ

the standard definition is adopted in an

intematlonal legal fiamework such as treaty,

rr 
Act on Ancient Monuments, Antiques, Objects of Art And National Museums s 4'
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convention or protocol, it is difficult to
compel any state to recognize such standaJd

definitlon because each state has the

absolute right to adopt its own defurtion of

cultural heritage. Although this problem may

be resolved by providing the standard

definition as soft law or gurdance form, it is

realized that the soft law or gnxdellnes are

non-legally binding which cannot enforce

states to approve and agnee with it.

5 Proposcls lor lhe future

The adoption of a standard defnltion

of cultural heritage can provide important

benefits for legal interpretation and

application. Therefore, the standard definition

of cultura.l heritage should be adopted as

soon as posslble. The further interesting

issue is how such standard definitlon should

be defined and what are the appropdate

criteria that should be considered as the

standard deintion.

Fundament.allv tha standard

definition of cultural heritage should be

defined as anwhing that can be inhedted;

moreover, it should elpress a specific way of

ljfe and the hedtage of a culture that are

explicit outcome of the manner and

existence of that culture.zo In order to set the

key criteria of the standard definition, it

should include all tangible and intangible

heitages, whether on land or underwater

and include all movable and immovable

hentages, whether on land or underwater. In

t}Ie futue, the standard definition of crltual

heritage shonld be contained in intemational

legal frameworks such as treaties and

conventions concerning the protection of

cultural heritage so that the confusion of

what is cultural heritage can be resolved.

Each state can also adopt such standard

definition to use in its own jurisdiction in

order to protect its ovm cu.ltural heritage on

the same way.

6 Conclusion

In conclusion, the adoption of a
standard definition of cultural heritage is very

important to protect cultural heritage

because the existing definition of cultural

heritage has been still complex and djfficult

to explain, the adoption of a standard

definition would assist both lawyer and non-

lawyer to understand the exact definition of

cultural hedtage and identically interpret

which areas, objects or anything shouid be

considered as cultural heritage. As a result of

the adoption, the standard definition may be

extensively used as the mdn definition in

vinay Reddy, "common Law conllct of Laws Rules and rhe hotection of cultural Heritaqe: A conflict
Between The Two?" (2001) 5 Flinders Joumal of Iaw Reform 199,200.
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Abstrcct

The State management of higher education must be conducted under eguality of

education with the basis of aptitude, interest and ability of individual. The State

management of education shall not discriminate against any person or group of persons.

This includes the admission of higher educauon institutions with regard to equality. This

article is focusing on issue of eguality with the admission of higher education institutons

though the Central Admissions System and Direct System. The result indlcates that there

are several reasons that cause ineguality, for example, admission requtement, economic

inequality, and disability.

Keywords : Equality, Higher Education, Admission
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