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The Role of the Human Rights-based Approach in Environmental Protection
: A Case Study of the 1950 European Convention
on Human Rights and Fundamental Freedom

I AavWaLy

e iTurassasmaynasas
(Grounds for Case Dismissal from the Administrative Courts)

o £ = £ & a  §
Aguenannags o odund iy induegd

swumaqﬁnswmmmsm&'gaaﬂﬂ%
ot Weudssed

MWHANTIH
WaILsE N Ineae

aod

aloae

ane

0nG



6 = [ (=)
FNENTIANSENLFWTZ8NE AUNTTE,
AN NI,
SUND@ ef3veray

Whenever an issue of time extension is mentioned, most lawyers, no matter from
which school, share the same thought that time limit fixed by law cannot be called
off, extended or shortened because it is clearly prohibited by Section 193/11 of the
Civil and Commercial Code. This thinking has taken root in lawyers’ mindset ever
since the Civil and Commercial Code was promulgated on 1st January 1925.

Then came along the Contract of Goods by Sea Act, B.E. 2534 which took effect
in early 1992. As a result, claims for damage 1o, loss of, or delay in delivery of the
goods carmried under a contract of carriage of goods by sea (bill of lading) shall be
governed by this Act. The Act stipulates time limit for exercising such claims in its

Sections 46, 47 and 48 as follows:

“Section 46. Subject to the provisions of Sections 47 and 48, any right to claim
for loss of or damage to the goods or for delay in delivery of the goods carried under
a contract of carriage of goods by sea under this Act is barred by prescription if no
action, or arbitration proceedings have been brought or commenced within one year
from the day on which the carrier has delivered the goods or, where no goods have
been delivered, from the day after the date of delivery under Section 41(1) or, from the
day after the lapse of the time which would reasonably require for delivery under Sec-
tion 41(2).
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Section 47. At any time before the expiration of prescription under Section 46,
the person against whom a claim is made may give his written consent and bearing
his signature to effect that no prescription shall be invoked against the claimant in
the case where an action is brought to the Court or the dispute is submitted to the

arbitration. Such consent is enforceable.

Section 48. The right to claim compensation for damages resulting from delay
in delivery ceases to exist if the consignee has not given to the carmier a notice in

writing within sixty days from the date of taking delivery of the goods.”

Any lawyer or lay person reading the above three Sections of the law can eas-
lly see the intention of Sections 46 and 48. But it is Section 47 which may be a
problem because it is not clear if this Section is about not raising or waiving the issue
of time limit as a defense or it is about extending the time limit. Those who are in-
volved in the business of carriage of goods by sea, especially shipping liners, may be
familiar with requests from cargo interests, whether they be shippers or consignees,
to issue letters to extend time limit for claims arising from loss, damage or delay in
delivery of goods. Some liners have obligingly complied and issued a letter containing
customary short wording that reads “we agree to grant you three-month time exten-
sion.” However, there have been some cargo owners refusing to accept the letter for
time limit extension offered by shipping liners because they think the wording would
be unenforceable due to its contravention with Section 193/11 of the Civil and Com-
mercial Code. This issue has been brought to the Supreme Court's consideration and

in its judgment no. 2888/2549, the Court implied that a written permission to extend

rescriptl laim is deemed a consent enfor | r Section 47 of the Car-

riage of Goods by Sea Act, B.E. 2634, Interestingly, the Supreme Court interpreted the

wording of consent for time extension as a waiver of time limit defense by the party

against whom a claim would be made!!
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For more detail, this case involved shipment of durians from Thailand to Taiwan.
The plaintiff was the shipper and the rst defendant the camier. The fruits were ex-
pected to reach Taiwan not later than 25th March 2000, but the vessel carrying them
broke down and could not continue the voyage. The fruits had to be sent back and
survey was held and nished on 30th March 2000. After that the plaintiff and the st
defendant negotiated settlement of the claim via written exchanges. Finally, the rst
defendant issued a letter dated 7th February 2001 to the plaintiff, saying “we agree
to grant you three-month time extension until 25th June 2001".

The above wording, no matter how you read it, is about an extension of time
limit for the claim, not a waiver of time limit defense. But in the view of the Supreme
Court, based on the parties' conduct, it was clear the rst defendant’s letter was issued
before the end of the one year period from the day the goods (durians) should have
been delivered and with the intention for the letter to be actually binding. The way
the Court interpreted the letter was founded upon Section 171 of the Civil and Com-
mercial Code which provides that the interpretation of a declaration of intention must
seek the true intention rather than literal meaning of the words. So, on that basis, the
Court held the carrier's letter of consent as a waiver of time limit defense. And since
the plaintiff led the lawsuit with the court within 25th June 2001 and the consent was
enforceable under Section 47 of the Carriage of Goods by Sea Act, B.E. 2534, the

plaintiffs lawsuit against the 1st defendant was not yet time barred.

Essential points derived from the above Supreme Court Judgment are that:

1. although the person signing the letter issued by the party against whom a
claim would be made was just a claims manager acting on behalf of the company,
the letter had binding effect on the company.

2. the carrier's customary short declaration that “we agree to grant you three-
month time extension” could result in the extension of time limit.

3. time extension must be done before expiration of the time limit.
Although the Supreme Court Judgment No. 2888/2549 has helped to clarify the

issue of extension of time limit to a certain extent, there are many other questions to

be pondered further, for example;
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(1) How many times the time limit can be extended under Section 477

(2) If the party against whom a claim is made is not a carrier but a shipper, can
the shipper also rely on the above Section 47 to extend the time limit?

(3) Will e-mail bearing only the printed name of the sender be regarded as signed
by the sender?

(4) Does time limit extension under Section 47 only apply to cargo claims based

on contracts of carriage of goods by sea, or include cargo claims based on tort as well?

(1) How many times can the time limit be extended under
Section 477?

In the Thai COGSA, the right to exercise claim is stipulated in Sections 46, 47
and 48. In those Sections, there are not any provision stating how many times the
time limit for claim can be extended. This is unlike the Multimodal Transport Act,
B.E. 2548 which clearly provides that a consent not to raise prescription in defense
and extension of time limit for claim cannot be more than 2 years from the day the
multimodal transport operator delivered or ought to deliver the goods. For the reader's
reference, Section 38 of the Multimodal Transport Act provides:

“Section 38. Any claim arising from the multimodal transport, whether on ground
of the multimodal transport contract or tort, is barred by prescription if no action or
arbitration proceedings have been brought or instituted for decision under the provi-
sions in Chapter 3 within 9 months from the day on which the multimodal transport
operator delivered, or should have delivered the goods.

Within the prescription under paragraph one, if the person against whom a claim
is made has given his written consent bearing his signature to the effect that no
prescription shall be invoked in the case where an action is brought to the court or
the dispute is referred to arbitration, such consent is enforceable, but shall not exceed
2 years from the day on which the multimodal transport operator delivered, or should

have delivered the goods.

............................................
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(2) If the party against whom a claim is made is not car-
rier but shipper, can the shipper as well rely on Section 47 to

extend time limit?

The Supreme Court did not address this issue in its judgment no. 2888/2549.
Therefore, it remains a question whether the shipper can avail himself of Section 47
of Thai COGSA to extend time limit. However, it may be surmised from the wordings
of Section 46 and Section 47 of Thai COGSA that the shipper should not be able to
cite Section 47 to extend time limit since the right to claim compensation as pro-
vided under Section 47 and Section 46 is conned to three kinds of damages, namely
logs of, damage to and delay in delivery of goods carried under the contract of carriage
of goods by sea caused by the carrier's fault. As a result, the party against whom a
claim is made under the contract of carriage of goods by sea for loss of, damage to
or delay in delivery of goods can only be the carrier by virtue of Section 46. By literal
interpretation of the law, the shipper who is not bound by duty under the contract of
carriage of goods by sea to deliver the goods cannot rely on Section 47 to extend time

limit for claim.

(3) Is e-mail bearing only the name of the shipper enough

to be considered written consent signed by the shipper?

In the Supreme Court Judgment No. 2888/2549, the defendant (carrier) sent a
letter to the plaintiff (shipper) containing a statement which read: “We agree to grant
threemonth extension”. The letter was sent by electronic mail without signature. Only
the name of the issuer was stated. Although Section 47 requires that the consent not
to invoke prescription against the claimant must be signed by the party against whom
the claim is made (the carrier), the Supreme Court applied the rule of interpretation-
based on the parties’ true intention under Section 171 of the Civil and Commercial
Code to the case under dispute. Such interpretation together with confirmation of the

person who issued the above mentioned letter led the Court to consider the e-mailed
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letter bearing only the name of the shipper as good as signed by him.

Tuming to the Multimodal Transport Act, B.E. 2548, this law also contains pro-
vigions concerning a consent not to invoke prescription defense or extension of time
limit in its Section 38 paragraphs 2 and 3. The law similarly requires such consent to
be made in writing and signed by the party against whom a claim is made. By the
effect of the ruling established by the Supreme Court Judgment No. 2888/2549, the
court's notion of the sending of written consent not to invoke prescription defense or
to extend time limit for claim under the Multimodal Transport Act, BE. 2548 should
not be any different from that under the Thai COGSA.

(4) Does time extension under Section 47 only apply to
cargo claims under contract of carriage of goods by sea, or

does it apply to cargo claims on ground of tort as well?

The Supreme Court Judgment No. 1639/2549 has established that limitation of
carrier’s liability under the Carriage of Goods by Sea Act, BE. 2534 would apply in
the case where the plaintiff sued the carrier for liability under contract of carriage of
goods by sea as well as for liability under tort. Therefore, by analogy, if the carrier can
cite limitation of liability both on grounds of contract of carriage and tort, there is no

reason why time extension cannot be applied to cargo claim based on tort as well,

This article is written by the Shipping Team of Pramuanchai Law Ofce Co., Ltd. If you have any
comments or questions concerning the article, please contact us at the following e-mail address:

E-mail Address : pmclaw@cscoms.com

Contact Persons : Pramual Chancheewa, Sken Kongkaew, Thanakril Srirasa
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Qlives; olive oil, canola oil, ‘
peanut oil; cashews, al- Liquid &0 LDL; |
Monounsaturated 2 ‘
monds, peanuts, and (1291187) W HDL
most other nuts; avocados \
Corn, soybean, safflower, Liquid 8@ LDL;
Polyunsaturated o
and cottonseed oils; fish (I89%a7) W HDL
Whole milk, butter, cheese, ) i3
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. HDL
nut milk, and coconut oil
Most margarines; vegetable Solid
, shortening; partially hydro- (F29u)
Trans genated vegetable oil, deep- W8 semi-
fried chips; many fast foods; solid (N4
most commercial baked goods FONT)
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The Regulation to Phase Out Articial Trans Fat In New York City Food Service Establishments
(Section 81.08 of the New York City Health Code), SUMMARY OF THE REGULATION

New York City's Health Code amendment phases out the use of articial trans fat in all food service
establishments required to hold a New York City Health Department permit, including restaurants, caterers,
mobile food-vending units, and mobile food commissaries:

= Beginning July 1, 2007:

You may not use partially hydrogenated vegetable oils, shortenings, ar margarines for frying,
pan-frying (sauting), grilling, or as a spread unless you have product labels or other documents from the
manufacturer showing that these ingredients

contain less than 0.5 grams of trans fat per serving. You may continue to use trans fat-containing
oils and shortenings for deep frying cake batter and yeast dough until the regulation takes full effect on
July 1, 2008,

» Beginning July 1, 2008:

No food containing partially hydrogenated vegetable oils, shortenings, or margarines with 0.6 grams
or more irans fat per serving may be stored, used, or served by food service establishments.

* The regulation does not apply o food served in the manufacturer’s original, sealed packaging,
such as a package of crackers or a bag of potato chips.

* day@an hitp://en wikipedia org/wiki/Trans fat

The state of California and some US cities are acting to reduce consumption of transfats. In May
2005, Tiburon, California, became the rst American city wherein all restaurants voluntarily cook with
transfat-free oils. Montgomery County, Maryland approved a ban on partially hydrogenated oils, becoming
the st county in the nation to restrict transfats.
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New York City embarked on a campaign in 2005 to reduce consumption of transfats, noting that
heart disease is the primary cause of resident deaths. This has included a Public education campaign
and a request to restaurant owners to eliminate transfat from their offerings voluntarily. Finding that the
voluntary program was not successful, New York City's Board of Health in 2006 solicited public comments
on a proposal to ban articial transfats in restaurants, The board voted to ban transfat in restaurant food on
December 5, 2006. New York was the 1st large US city to strictly limit transfats in restaurants. Restaurants
were barred from using most frying and spreading fats containing articial transfats above 0.5 grams per
serving on July 1, 2007, and were supposed to have met the same target in all of their foods by July 1, 2008.

The Philadelphia City Council voted unanimously to pass a ban on February 8, 2007, which was
signed into law on Fehruary 15, 2007, by Mayor John F. Street. By September 1, 2007, eateries must cease
frying food in transfats. A year later, transfat must not be used as an ingredient in commercial kitchens.
The law does not apply to prepackaged foods sold in the city. On October 10, 2007, the Philadelphia City
Council approved the use of transfats by small bakeries throughout the city.

Nasgsau County, A subuthan county on Long Island, New York, banned transfats in restaurants
effective April 1, 2008. Bakeries were granted an extension until April 1, 2011.

Albany County of New York passed a ban on transfats. The ban was adopted after a unanimous
vote by the county legislature on May 14, 2007. The decision was made after New York City's decision,
but no plan has been put into place. Legislators received a letter from Rick J. Sampson, president and
CEO of the New York State Restaurant Association, calling on them to “delay any action on this issue
until the full impact of the New York City ban is known."

San Francisco ofcially asked its restaurants to stop using transfat in January 2008. The voluntary
program will grant a city decal to restaurants that comply and apply for the decal. Legislators say the
next step will be &8 mandatory ban.

LChicago also considered a ban on oils containing transfats for large chain restaurants, and nally
settled on a partial ban on oils and posting requirements for fast food restaurants.

On December 18, 2006, Massachusetts state representative Peter Koutoujian led the rst state level
legislation that would ban restaurants from preparing foods with transfats. The statewide legislation has
not yet passed. Howaver, the city of Boston did ban the sale of foods containing articial transfats at more
than 0.5 grams per serving, which is similar to the New York City regulation, there are some exceptions
for clearly labeled packaged foods and charitable bake sales.

Marvland and Vermont were considering statewide bans of transfats as of March 2007.

King County of Washington passed a ban on articial transfats effective February 1, 2009,

On July 25, 2008, California became the rst state to ban transfats in restaurants effective January
1, 2010. Califomia restaurants are prohibited from using oil, shortening, and margarine containing articial
transfats in spreads or for frying, with the exception of deep frying donuts. Donuts and other baked goods
will be prohibited from containing articial transfats as of January 1, 2011. Packaged foods are not covered
by the ban and can legally contain transfats.

L3 4 a P =1,
VOyFIN http://en.wikipedia.org/wiki/Trans fat

Some major food chains have chosen to remove or reduce transfats in their products. In some
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cases these changes have been voluntary. In other cases, however, food vendors have been targeted by
legal action that has generated a lot of media attention. In May 2003, BanTransFats.com Inc., a U.S. non-
prot corporation, led a lawsuit against the food manufacturer Kraft Foods in an attempt to force Kraft 1o
remove transfats from the Qreo cookie. The lawsuit was withdrawn when Kraft agreed to work on ways
to and a substitute for the transfat in the Oreo. In November 2006, Arby’s announced that by May 2007,
it would be eliminating transfat from its French fries and reducing it in other products.

Similarly, in 2006, the Center for Science in the Public Interest sued KFC over its use of transfats
in fried foods. Concerning their class action complaint, KFC reviewed alternative oil options, saying “there
are a number of factors to consider including maintaining KFC's unique taste and avor of Colonel Sand-
ers’ Original Recipe”. On October 30, 2008, KFC announced that it will replace the partially hydrogenated
soybean oil it currently uses with a zero transfat low linoleic soybean oil in all restaurants in the US by
April 2007, although its biscuits will still contain transfats. Despite the US-specic nature of the lawsuit,
KFC is making changes outside of the US as well; in Canada, KFC's brand owner is switching to transfat
free Canadian canola oil by early 2007. Wendy's announced in June 2006 plans to eliminate transfats from
6,300 restaurants in the United States and Canada, starting in August 2006. In November 2006, Taco Bell
made a similar announcement, promising to remove transfat from many of their menu items by switching
to canola oil. By April 2007, 15 Taco Bell menu items were completely free of transfat. In January 2007,
McDonald's announced they will start phasing out the transfat in their fries after years of testing and
several delays. This can be partially attributed to New York's recent ban, with the company stating they
would not be selling a unique oil just for New York customers but would implement a nationwide change.
Chick-l-A's menu is transfat free as of October 9, 2007
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umﬁ‘;Hﬂ%ﬂﬂaqm%jam%nﬂé’aannauma The Regulation to Phase Out Articial
Trans Fat In New York City Food Service Establishments (Section @e.ow of the New
York City Health Code) wialifimsamBsnmludunsudluemnsaidinssmieliuns
1ilneae Selwihediganelilsiumudluomnafiasdasion wuall dasmnidayeh u
wiial] SfETAnwmnsiuasniidu#iadulsanla (heart disease) athation doo T
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Sttt omisiagammiay (known health benets) uaeniadenuidis lfimarmim S
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*% RESOLVED, that the list of Section Headings in Article 81 of the New York City Health Code,
set forth in title 24 of the Rules of the City of New York, as amended by resolution adopted on the sev-
enth of June, two thousand ve, be, and the same hereby is, further amended, to be printed together with
explanatery notes, as follows:

ARTICLE B1: FOOD PREPARATION AND FOOD ESTABLISHMENTS * 81.07 Food; sanitary prepara-
tion, protection against contamination. _81.08 Foods containing articial trans fat. _81.09 Food; temperature

requirements
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Suows sodwedowifnewns somfidmbeons ureensuanslesiedoud)
e wﬁwﬁm’lﬁanﬁ"rﬂﬁﬁmmﬂw%aﬁtanm'sﬁ'u'lﬂﬁLhamﬂwﬁwﬁ“m‘lﬁwﬁmﬁuﬁwmm-aéfqn?in
ToesllashrmudhaBanosiaand o.¢ niudaviomimAlne™ ummammﬂﬂmwuma
mmmqﬂﬂwmﬂuﬂu deep frying cake batter Wav ;reast dough 1@1’-mn<nmngmmau
fnatiwulfifiagUuunde o nanmen weee™ LABLUIU o NINQIAN bdds WA W
SWAT S neReafue WS (food service establishments) %38 FSEs fmiusnun 1
ol AN e maREn s i ifdmnantes hydrogenated vegetable oils e e
nn fuawnslBanudoud o.¢ niudaniimibenslnetiuly Lwiﬂamnuﬁhﬂ%ﬁqﬁuﬁu

“81.08 Foods containing articial transfat.

(h) Denition. For the purposas of this section, a food shall be deemed to contain articial trans fat
if the food is labeled as, lists as an ingredient, or has vegetable shortening, margarine or any kind of
partially hydrogenated vegetable oil. However, a food whose nutrition facts label or other decumentation
from the manufacturer lists the trans fat content of the food as less than 0.5 grams per serving, shall not
be deemed to contain articial trans fat.

° 81,08 Foods containing articial trans fat

{d) Effective date. This section shall take effect on July 1, 2007 with respect to oils, shortenings
and margarines containing articial trans fat that are used for frying or in spreads; except that the effective
date of this section with regard to oils or shortenings used for deep frying of yeast dough or cake batter,
and all other foods containing articial trans fat, shall be July 1, 2008.
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Mono- Poly-

Saturated Trans
unsaturated | unsaturated

mhm Canola el s e o

ARNFIHDY Safflower & @l vl@ o

““ 81.08 Foods containing articial trans fat

{a) Articial trans fat restricted. No foods containing articial trans fat, as dened in this section,
shall be stored, distributed, held for service, used in preparation of any menu item or served in any food
service establishment or by any mobile food unit commissary, as dened in _89.01 of this Code or successor
provision, except food that is being served directly to patrons in a manufacturer’s original sealed package

“* The distinction is important because trans fatty acids generated naturally by enzyme action are
generally benecial, whereas those generated by physical agents such as heat or pressure can lead to a
variety of health problems, Shanahan, C, Deep Nutrition: Why Your Genes Need Traditional Food, Lawal,
HI Big Box Books, 2009, pp 173-182
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Margarine/Spreads
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*Values expressed as percent of total fat; data are from analyses at
Harvard School of Public Health Lipid Laboratory and U.S.D.A. publications.
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% 81,08 Foods containing articial trans fat

(c) Labels required

{1) Original labels. Food service establishments and mobile food unit commissaries shall maintain
on site the original labels for all food products:

{i) that are, or that contain, fats, oils or shortenings, and (i) that are, when purchased by such
food service establishments or mobile food unit commissaries, required by applicable federal and state law
to have labels, and (iii) that are currently being stored, distributed, held for service, used in preparation
of any menu items, or served by the food service establishment, or by the mobile food unit commissary

{2) Documentation instead of labels. Documentation acceptable to the Department, from the
manufacturers of such food products, indicating whether the food products contain vegetable shortening,
margarine or any kind of partially hydrogenated vegetable oil, or indicating trans fat conteni, may be
maintained instead of original labels,

(3) Documentation required when food products are not labeled. If baked goods, or other food prod-
ucts restricted pursuant to subdivision (a) of this section, that are or that contain fats, oils or shortenings,
are not required to be labeled when purchased, food service establishments and mobile food commissaries
shall obtain and maintain documentation acceptable to the Department, from the manufacturers of the
food products, indicating whether the food products contain vegetable shortening, margarine or any kind
of partially hydrogenated vegetable oil, or indicating trans fat content.

“% The US. Food and Drug Administration allows products with less than 0.5 grams of trans fat
per serving to be labeled 0 grams trans fat, even if they contain small amounts. Any product labeled 0
grams trans fat per serving is in compliance with the regulation.
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" GATT 1994: Article XX General Exceptions
Sublect to the qumrement that such measures W@mﬁ&m

ions prevail

MWM nothmg in this Agreement shall be construed to prevent

the adoption or enforcement by any contracting party of measures:
(b) necessary to protect human, animal or plant life or health;
=% SPM e nuaadisniu fe
SPM: Article 2 Basic Rights and Obligations

3. Members shall ensure that their sanitary and phy‘tosamt.ary measures do not arbitrarily or un-
i il, including between
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Article 2 Basic Rights and Obligations

1. Members have the right to take sanitary and phytosanitary measures necessary for the protec-
tion of human, animal or plant life or health, provided that such measures are not inconsistent with the

provisions of this Agreement.
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" SPM: Auticle 3 Harmonization

1. Sanitary or phytosanitary measures which conform to international standards, guidelines or
recommendations shall be deemed to be necessary to protect human, animal or plant life or health, and
presumed to be consistent with the relevant provisions of this Agreement and of GATT 1994.
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" ylnglviees SPS Agreement

Reaffirming that no Member should be prevented from adopting or enforcing measures necessary
to protect human, animal or plant life or health, subject to the requirement that these measures are not
applied in a manner which would constitute a means of arbitrary or unjustiable discrimination between

Members where the same conditions prevail or a disguised restriction on international trade

Desiring to further the use of harmonized sanitary and phytosanitary measures between Members,
on the basis of international standards, guidelines and recormmendations developed by the relevant inter-
national organizations, including the Codex Alimentarius Commission, the International Office of Epizootics,
and the relevant international and regional organizations operating within the framework of the International
Plant Protection Convention, without requiring Members to change their appropriate level of protection
of human, animal or plant life or health

warly SPM Agreement: Article 3 Harmonization

3. Members may introduce or maintain sanitary or phytosanitary measures which result in a
higher level of sanitary or phytosanitary protection than would be achieved by measures based on the
relevant international standards, guidelines or recommendations, if there is a scientific Justification, or as
a consequence of the level of sanitary or phytosanitary protection a Member determines to be appropri-
ate in accordance with the relevant provisions of paragraphs 1 through 8 of Article 5. Natwithstanding
the above, all measures which result in a level of sanitary or phytosanitary protection different from that
which would be achieved by measures based on international standards, guidelines or recommendations

shall not be inconsistent with any other provision of this Agreement.

™ SPS: Article 2 Basic Rights and Obligations
2. Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent
necessary to protect human, animal or plant life or health, is based on scientific principles and is not

maintained without sufficient scientific evidence, except as provided for in paragraph 7 of Article b
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‘Hﬂu‘ﬁﬁl‘!ﬂ http://en. adia,oIrg / ans fa
Two Canadian studies, that received funding by the Alberta Livestock and Meat Agency and the
Dairy Farmers of Canada, have shown that the natural transfat vaccenic acid, found in beef and dairy

products, may have an opposite health effect and could actually be benecial compared to hydrogenated
vegetable shortening, or a mixture of pork lard and soy fat, e.g. lowering total and LDL cholesterol and
triglyceride levels. In lack of recognized evidence and scientic agreement, nutritional authorities consider
all transfats as equally harmful for health and recommend that consumption of transfats be reduced to
trace amounts.

™ digy@nn hitp//en wikipedia org/wiki/Trans fat: The National Academy of Sciences (NAS) advises
the United States and Canadian governments on nutritional science for use in public policy and product
labeling programs. Their 2002 Dietary Reference Intakes for Energy, Carbohydrate, Fiber, Fat, Faity Acids,
Cholestercl, Protein, and Amino Acids contains their ndings and recommendations regarding consump-
tion of transfat....... Despite this concern, the NAS dietary recommendations have not recommended the
elimination of transfat from the diet. This is because transfat is naturally present in many animal foods in
trace quantities, and therefore its remeval from ordinary diets might introduce undesirable side effects and
nutritional imbalances if proper nutritional planning is not undertaken. The NAS has, therefore, “recommended

that transfatty acid consumption be as low as possible while consuming a nutritionally adequate diet”.

= iaaiamn http://en.wikipedia.org/wiki/Trans fat: Like the NAS, the World Health Organization
has tried to balance public health goals with a practical level of transfat consumption, recommending in
2003 that transfats be limited to less than 1% of overall energy intake.

“* foyaan http://en wikipedia org/wiki/Trans fat: The international trade in food is standardized
in the Codex Alimentarius Hydrogenated cils and fats come under the scope of Codex Stan 19. Non-
dairy fat spreads are covered by Codex Stan 256-2007. In the Codex Alimentarius, transfat to be labelled
as such is dened as the geometrical isomers of monounsaturated and polyunsaturated fatty acids having
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non-conjugated [interrupted by at least one methylene group (-CH2-J) carbon-carbon double bonds in the
trans conguration. This denition excludes specically the healthy trans fats (vaccenic acid and conjugated
linoleic acid) which are present especially in human milk, dairy products, and beef.
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Abstract

Human activities particularly economic development and natural catastrophes

can contribute to human rights encroachment as well as environmental degradation.

| Aosifenaes ﬂW‘IE‘\dﬂ?lﬁN\ﬂﬁ‘r’lmﬁﬂ, LL.B., Chulalongkorn University (1st class honours), LLM.,
University of Bristel (UK).
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In the light of this, a number of environmental cases are litigated before the European
Court of Human Rights. Herein, this essay will delineate the role of the European
Convention on Human Rights in regard to environmental protection. It concludes that
the Court appears to be more willing to supplement its Convention with other relevant
documents in scrutinising the failure of its contracting parties to implement procedures
which (indirectly) ameliorate environmental protection and demarcate a hazardous
level of environmental deterioration. However, the essay still criticises the approach
proffering ‘a wide margin of appreciation’ to states in determining measures used to
counterpoise the source(s) of environmental problem(s) with its protection (that is in-

terwoven with human rights safeguard),

1. Introduction

In respect of the 1950 European Convention on Human Rights and Fundamental
Freedoms (the ECHR' or ‘the Convention’), there is no specic 'right to healthy environ-
ment’. Yet, a number of cases litigated before the European Court of Human Rights
(‘the ECtHR' or ‘the Court') vindicate that both human activities (e.g. the use of cyanide
in operating a goldmine)' and natural disasters (e.g. landslides)” affect human rights as
well as the local environment. Hence, existing rights have been interpreted in ways
that lead to some forms of environmental protection. Herein, this essay will elaborate

the role of the ECHR in safeguarding the environment.

2. The characters of the ECHR and the approach utilised

in this essay

To apply the Convention in order to conserve the environment, the fact that the
ECHR fundamentally emphasises on civil and political rights pertaining to individuals

! Taskin v Turkey (2006) 42 EHRR 50.

* Budayeva and others v Russia [2008] ECHR 15339,/02.
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must be robustly conceptualised. The repercussion to this is that the Convention does
not specialise in environmental matters; petitions solely alleging any damage to the
environment without elucidating any linkage with human rights are inadmissible.’
Meanwhile, environmental litigations for ‘public interests’ according to which the claim-
ants particularly the NGOs are not ‘directly’ and ‘individually’ injured do not fall
within the ambit of the ECtHR, whilst even direct victims can only demand the Court
to balance their own benets with the public interest'.*

From all the above tenets, it can be inferred that a decontamination of the en-
vironment is an indirect benet derived from safeguarding individuals. To put it simply,
the methodology of this essay is to evaluate how the surroundings are obliquely pro-
tected through the anthropocentric methodology namely the individual rights-based
approach rather than its collective equivalent. Below, the essay will consider the

abovementioned role of the ECHR in both procedural and substantive aspects.

3. Procedural aspect

Environmental problems such as air pollution or sewage of which consequences
are diffuse and amorphous undoubtedly affect every part of society. To this extent, the
Rio Declaration on Environment and Development regards ‘all concerned citizens' to
be in the best position to ‘handle environmental issues’® To satisfy such notion, gov-
ernments must function with ‘openness and accountability’; thus, procedures namely
‘access to relevant information’, ‘public participation in the decision making process’
and ‘access to justice’ are vital® In essence, note needs to be fundamentally taken that

the ECHR is ‘a living instrument’ which has to be construed in respect of ‘present-day

¥ Kyrtatos v Greece (2005) 40 EHRR 16, paras. 52-53.

! Kiass and Others v Federal Republic of Germany (1979-80) 2 EHRR 214, para. 33 in which
the Court stressed that the ECHR ‘did not institute for individuals an actio popularis’,
5 Principle 10.

% Ibid; see Michael R. Anderson, ‘Human Rights Approaches to Environmental Protection: An
Overview' in Alan E. Boyle and Michael R. Anderson (eds), Human rights approaches to environmental
protection (Clarendon Press 1996) 60.
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conditions'.” The Court is required to uphold ‘evolving norms of national and interna-
tional law’ when interpreting the Convention; a reference to other related instruments
is necessary.” Regarding recent environmental cases, the ECtHR always referred to the
Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters (‘the Aarhus Convention’) which accentu-
ates an inextricable linkage between a healthy environment and human rights
amelioration.’ As the following discussions depict, this fact helps strengthen the imple-
mentations of the above procedural requirements.

Access to information is evaluated rst. At any rate, the Court only considers
Article 10 of the ECHR (‘freedom of expression’) to merely forbid states from conning
individuals from receiving information."” However, in subsequent cases, the ECtHR
obliges its contracting parties - in situations where activities potentially interfering
with Article 2 (‘right to life), Article 8 (right to respect for private life’) and concomi-
tantly the environment exist - to facilitate individuals an obtainment of ‘all relevant
and appropriate information’."” This notion is more concretely espoused by the reference
to the aforesaid Aarhus Convention in recent cases.” Therein, the implementation of
an accessible and efcacious procedure is insufcient; instead, states have to ‘actively
inform’ individuals affected as well.”® In so doing, the eld of environmental protection
is ameliorated because broader disclosure of information related to environmental risks

further provides opportunities for both communities and individuals to address meas-

’ Demir and Baykara v Turkey [2008] ECHR 1345, paras 67-68.
? Ibid.

? See The Aarhus Convention, Preamble; Taskin (n 2); Okyay and Others v Turkey (20086) 43
EHRR 37.

"% Leander v Sweden (1987) 9 EHRR 433, para. 74.

" Guerra and Others v Italy (1998) 26 EHRR 357, para 60; McGinley and Egan v United Kingdom
(1999) 27 EHRR 1, para 101 Oneryildiz v Turkey (2005) 41 EHRR 20.

2 y o x

* Taskin (n 2), para 119 in which the Court, after citing the Aarhus Convention, underscored that
public access to environmental information buttresses members of the public to assess the impugned
environmental danger.

"% Alan Boyle, “Human Rights or Environmental Rights? A Reassessment’ (2007) XVill Fordham
Environmental L Rev 471, 491-492.
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ures necessary to conserve the environment."

Moving on to ‘public participation in the decision-making process’ and ‘access
to justice’, the Aarhus Convention also inuences the Court to construe the Convention
to oblige its members to austerely uphold them. As the Ta$kin case accentuates, states
cannot arbitrarily act in cases where activities potentially generating environmental
problems exist, Conversely, they must listen to wills of individuals whose rights are
encroached, and allow them to participate in determining measures necessary to pro-
tect the environment,”” Nonetheless, it is still possible that individuals' interests (ie.
the hygienic surroundings) may not be adequately counterpoised in the decision-
making process; therefore, ‘access to justice' buttressing them to air their grievance
must be facilitated as well."

After all, a major caveat is necessary. This procedural aspect alone cannot ef-
fectively enhance the ECHR to effectively safeguard the environment. Two reasons
describe thig notion. At the outset, this aspect narrates only processes which are not
in themselves standards for a general satisfactory environment favourable to human-
beings.”” Even though the above procedures are properly undertaken, individuals may
choose to give precedence to ‘short-term’ economic afuence and do not regard long-
term’ antagonistic consequences on the surroundings which can later reversibly impinge
upon their rights.” Secondly, albeit the views of informed individuals are taken into
account in the decision-making process, public authorities may later alter the level of
hazardousness against humans and nature pertinent to these projects to primarily suit
economic growth.” This results in the unremitted conicts between them and the
individuals which relentlessly bring the participatory rights into play. To sustainably

safeguard the surroundings, the substantive aspect becomes indispensable.

“ styart Bell and Donald McGillivray, Environmental law (Oxford University Press 2008) 296-297.
' Taskin (n 2), para 118.
" Ibid, para 119.

" See the African Charter on Human and Peoples’ Rights, Article 24; Klaus Bosselmann, The
principle of sustainability: transforming law and governance (Ashgate 2008) 116-118.

" Anderson (n 7) 9-10.

" See Zander v Sweden (1994) 18 EHRR 175.
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4. Substantive aspect

Here, this essay will contemplate the issues regarding environmental quality
standards and a margin of appreciation in the Strasbourg cases underlining the deter-
rent of human rights contravention and environmental protection. These two things
provide ‘esh and blood’ for the ECHR in handling environmental issues. Beforehand,
like the procedural aspect, this paper strongly reiterates that this sole 'substantive
aspect’ is insufcient in materialising environmental protection. ‘Access to information’
and ‘the public participation in the decision-making process’ empower individuals to
get involved in the substantive merits of the Government's decision relevant to envi-
ronmental conservation, whilst ‘access to the court' permits them to challenge those
policies.® Ultimately, the substances of environmental policies fortuitously become

more accountable after they are opened up for public scrutiny.

4.1 €nvironmental quality

This dimension refers to parameters indicating safe and acceptable environmen-
tal quality. In Fadeyeva”, states were constrained to adhere to the domestic environ-
mental standards (i.e. the safe limits) in order to obviate human rights contravention
precipitated by the deteriorated surroundings. Put another way, domestic environmen-
tal standards, in this case, play a crucial role in maintaining a healthy environment.
Likewise, in Lopez Ostra®, the ECtHR also relied on the Spanish environmental stand-
ards; some of which might be abstracted from the European Community (European
Unicn) standards. Nevertheless, this ‘rule of law-based approach’ is concurrently criti-
cised by a scholar: if the domestic environmental standards especially in contracting

parties which are not members of the European Union are extremely low, the environ-

“ See Svitlana Kravchenko, ‘Right to Carbon or Right to Life: Human Rights Approaches to
Climate Change’ {2008) VJEL 513, 541.

* Fadeyeva v Russia (2007) 45 EHRR 10.

* Lopez Ostra v Spain (1995) 20 EHRR 277.
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ment might not be efcaciously safeguarded.” In any event, note has to be rigorously
taken that the main function of the ECHR is subsidiary to its contracting parties. The
corollary to this is: the responsibility of ensuring respect for Convention rights is pri-
marily bestowed to the latter.” Here, it is reasonable for the Court to deny amending
domestic environmental parameters; an act which is tantamount to infringing sover-
eignty of states.”

Notwithstanding the above fact, the salient character of the ECHR which is ‘a
living instrument’ once again bolstering the eld of environmental protection and at-
tenuating the noted critique. As indicated above, the ECtHR has increasingly ac-
cepted to utilise other international instruments relevant to cases rendered before it
in reading provisions under the ECHR, even if the respondent state has not ratied
them ” Importantly, in the Fgerskild case” conceming noise pollution from ‘wind
turbines’, the ECtHR, in declaring inadmissibility, supplemented the Swedish recom-
mended maximum level with the World Health Organization (WHO)'s guidelines so as
to reach an appropriate result. Hence, although the ECtHR always declines to oblige
its members to implement specic environmental instruments, it - as inferred from
Fgerskild - can choose to complement lower domestic parameters (especially among
non-EU members) by relying on higher international standards provided it is proper in
a case. Likewise, such reference to the international standards attenuates the likelihood
that states are capable of altering their national environmental standards. Inasmuch
as states - apart from their legislation - disregard 'international standards’, their liabil-

ities still potentially emerge.

* Dominic McGoldrick, ‘Sustainable development and human rights: an integrated conception’
(1996) 45 ICLQ 796, 818.

“The ECHR, Article 1.

25 See Greenpeace E.V. and Others v. Germany App no 18215/06 (Admissibility, fifth Section,
12 May 2009).

26 See Taskin (n 2), para. 99.
27 Fagerskidld v Sweden App No 37664/04 (Admissibility, third Section, 26 February 2008).
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4.2 The choice of means and a margin of appreciation

With respect to measures, particularly defence infrastructures which help hinder
human rights violation and indirectly environmental degradation precipitated by either
human activities or natural calamities, the ECtHR proffers its contracting states ‘a wide
margin of appreciation’ in deciding ‘the choice of means'.” At 1st glance, this meth-
odology designates environmental welfare as one tenet about which states have to
concern when determining suitable measures.” However, it paradoxically repudiates
to grant ‘a special status [for] environmental human rights’® So long as a vast discre-
tionary power is given to contracting parties, they are not energised to design the
method which is ‘the best’ for both humans and, of course, the environment. Ulti-
mately, even if intemational documents such as the Declaration of the United Nations
Conference on the Human Environment justies ‘the close connection between human
rights protection and the urgent need for a decontamination of the environment',
strictly clinging onto this approach makes the Court itself contravene the ‘evolutive’
character pertaining to the ECHR.”

In any case, there was a promising landmark attested by the Chamber in Hat-
ton.” This litigation recognised ‘environmental protection’ as ‘the particular sensitive
eld * As far as environmental degradation brought about human rights interference,
the state should have endeavoured to ‘nd alternative solutions [which are] ... the least
onerous [to] human rights'.® Henceforth, it was for the state to conduct ‘[a] proper and
complete investigation and study with the aim of nding the best possible solution’.
Regarding this verdict, the environment - in comparison with the Grand Chamber's
methodology - was increasingly considered as a crucial component of the Earth which

is worth to be protected after the Chamber rebutted ‘modest steps’ undertaken by its

28 Budayeva (n 3), paras 133-136, 175-176.

29 Ibid; Hatton and others v United Kingdom (2003) 37 EHRR 28; Tétar v. Romania App no
67021/01 (third section, 27 January 2009).

30 Hatton (n 30), para 100.

31 ibid, dissenting opinion, paras O-11- O-14.

32 Hatton and others v United Kingdom (2002) 34 EHRR 1.

33 Ibid, paras 81, 97.

34 Ibid.

35 Ibid, paras 96-97.
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confracting parties to handle adverse environmental consequences. At the same time,

such approach could enthusiastically reinforce the maintenance of the ECHR's ‘living’

character.

Conclusion

The indicated Strasbourg precedents reect the potential of the ECHR in safe-
guarding the environment. Its role in this regard can be divided into two aspects:
procedural and substantive. The former underlines 'participatory rights’. Here, the ECHR
echoes ‘access to environmental information’, ‘public participation in the decision-
making', and ‘access to justice’. Whereas, the latter highlights 'a decent environmental
quality’ and a grant of 'a margin of appreciation’ in determining measures applied to
deal with environmental deterioration (which affects human rights). The dynamic
nature pertaining to the Convention permitting the utilisation of international
environmental standards incrementally supports the realisation of these two elements.
Anyhow, this essay still considers that the Court appears to be more willing to
scrutinise the failure of its contracting parties to implement procedures which
(indirectly) ameliorate environmental protection especially through the reference to the
Aarhus Convention. On the contrary, despite the potential of the Convention which
permits the supplementation of its interpretation by other relevant documents in
demarcating a hazardous level of environmental deterioration, the ECtHR is still
reluctant to decide whether ‘the choice of means’ initiated by the impugned
government 1s ‘the best’. This essay advocates the approach rendered by the Chamber
in Hatton which narrows down a margin of appreciation given to states. By this means,
the environment will be more safeguarded after ‘modest steps’ are repulsed, whilst the

Court can fully enhance the ECHR to become the true ‘living instrument’.
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Abstract

Before the aggrieved or imjured person can le a case to the Administrative
Court of First Instance, such person shall have to comply with procedures under the
Establishment of Administrative Courts and Administrative Court Procedures Act B.E.
2542, otherwise the Administrative Court of the First Instance may issue an order

refusing to accept the plaintiff's plaint and may dismiss the case out of the case list.
mddey : Jlesuanaesiawdademy fesed Swiheadaanamnmue

Keywords : aggrieved or injured person, plaintiff, dismiss the case out of the
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Abstract :

Singapore has short period of historically to build a country, in contrast with the
legal system has a great forwards developing by following English legal system.
At the present, Singapore's judicial system separate judicial power is vested in the

Supreme Court and Subordinate Courts. The Supreme Court consists of the Court of
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Appeal and the High Court as specied in the Supreme Court of Judicature Act. The

Subordinate Courts composed of 5 tribunals : (1) District Courts, (2) Magistrates' Courts,
(3) Juvenile Courts, (4) Coroners’ Courts, and (5) Small Claims Tribunals Courts

Keywords : Republic of Singapore, Judicial system, Supreme Court, Subordinate

Courts
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Supremacy of Constitution

4. This Constitution is the supreme law of the Republic of Singapore and any law enacted by the
Legislature after the commencement of this Constitution which is inconsistent with this Constitution shall
to the extent of the inconsistency, be void.

* Judicial power of Singapore

93. The judicial power of Singapore shall be vested in a Supreme Court and in such subordinate

courts as may be provided by any written law for the time being in force.

€ o4 (1) The Supreme Court shall consist of the Court of Appeal and the High Court with such
jurisdiction and powers as are conferred on those Courts by this Constitution or any written law.
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mar;mqmuu'aLLaﬂﬂwamuwixﬁ‘smﬂﬂm@a Supreme Court of Judicature Act’
Usznaudne deil

(o) F1agmssal (Court of Appeal)

(o) M@ags (High Court)

(o) Maanssni (Court of Appeal)

FagYmIta R InARAFARuINAAGe (High Court) mﬂmmquﬂmma‘uy‘m
HIUMIEYIBITIINEMAGH T@umaawmumLﬂumaq@}ﬁﬁmuqafjm Foust Wit @ s
oeara MENAIMAINNMIENENAIULNIINMINAINIUAIEMBINAUTT3EFDTIN(Judicial Com-
mittee of the Privy Council)

ARwIngega(Chief Justicellodiutlsymm(President) uasisRaisnnannionfiy
ARwINEeENagYoItiJudeges of Appeal Courtuaviivwinmenagiudge of the High
Court) Jaiumamgimnm dmausnayimvdervm

(o) AAgJ (High Court)”

magalsznavlieng ffvwinwimth (Chief Justice) HAvNNWsEAINa (puisne
judge) WarAMYNTINMIYHADITN (judicial commissioners)(JCs)(Cap 322)° Aasumausioni
Viohsoshumislugsszeznmdu o) aRarmned Sanunigamsasauedaynaafidouaua
asutubilsswsudidiudusisslosnmenssameyfssmdisnne Sandutumilawiurg

* PART Il THE SUPREME COURT
Divisions and jurisdiction of Supreme Court
3 The Supreme Court shall be a superior court of record and shall consist of
{a) the High Court, which shall exercise original and appellate civil and criminal juris
diction; and
(b) the Court of Appeal, which shall exercise appellate civil and criminal jurisdiction,

¥ Supreme Court Singapore, Annual Report 2008,

“ “Judge” means a Judge of the High Court and includes the Chief Justice and any person ap-
pointed to exercise the power of a Judge ; Part I PRELIMINARY ; SUPREME COURT OF JUDICATURE
ACT (CHAPTER 322) , REVISED EDITION 2007
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mageilnnafiarsoned venfomuanduns nldgnastinnemariszaiae (District
.

Court) waveNauaIy (Magistrate Courts) %ﬂumﬁuﬂaﬁaaﬁﬂmmémm 0,000 3L
fenls dmsunadifavindiwiudasdyadn o duvdogfeals uasediineatuninddu
Tumseueiidiasfiuming dud o.¢ SuwdgRnlls dmadiagnfiazngmeiaTones
enageiwiasfilmenigndud oo U auflslmulsenms®ia

wenaninaihedudn wdmnarnarasageidsidrmuals luwsvsssanmage
Toeenagedisnnafmnnadadelyisne:

o. AfAw AL UWIEiTEWT (Admiralty matters)

lsa.nwﬁmmmﬁﬁuﬂﬁanﬁ (Company winding-up)

o, NTSUIUMSANGEME (Bankruptey proceeding)

Aatsudu (Subordinate Courts)

Ty EAFnaTust AT miee (Subordinate Courts Act (CHAPTER 321))
ulsenaduduanniiu @ enalauBesddumadnazesena dil

(). fM@YUszaa6a (District Courts)

(o). MAUNIHATR ABIN (Magistrates’ Courts) Win AN

(). FIAARLANLAZIEIYU (Juvenile Courts)

* Baadientu, wh eo

“*subordinate court’ means a court constituted under the Subordinate Courts Act (Cap 321) and
any other court, tribunal or judicial or quasi-judicial body from the decisions of which under any written
law there is a right of appeal to the Supreme Court. PART [ PRELIMINARY, Supreme Court of Judicature
Act (CHAPTER 322)

““Subordinate courts

3. —(1) There shall be within Singapore the following subordinate courts with such jurisdiction as
is conferred by this Act or any other written law:

(a) District Courts;

(b) Magistrates' Courts;

(¢) Juvenile Courts;

{d) Coreners’ Courts;

(e} Small Claims Tribunals.
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(@). #a ldsudugaswanedw (Coroners’ Courts)
(). AaNTUIARTIAYUNTWEN (Small Claims Tribunals)

o. FMausziun (District Courts)
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Fnoge (High Court) Ssmiafiavdsndianganenasudulufismageld snwudmsfersan
oaelalldsuamadusssn enmenlumauiulingwane wiaiarmagisssslumsianson

=4
an

. MAIUAAINSO RSN (Magistrates” Courts) S AANUI

Y - (3 Bus ] 1’: | - .

ARwnuenaenausdanse aem aelddunsudsimnusesmbudmuiumai

yaIRANING (Chief Justice) %ﬂﬁamwﬁﬁmmzﬁuﬁmﬁﬁLﬂuﬁﬁwmm 719t
el e C w P o wd e '
N“'nmﬂmﬂwwmmuummt.ﬂuqﬂﬂaﬂmaag’lmm'ﬁawvmmmrymangﬁmﬂuuaum'l o 1
(Legal Profession Act)
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m. AanDInNIasieNdsu (Juvenile Courts)

muldunit oe smmserriydfidinuasenn dmuslvenanffinuaserimdmiy
AddnEEN o T use dwiumeResnaREITeEITY ox Tuabifiu oo T
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Taernsanaelidniunsnemalmdarigusdlent weo Flu Hudu

<. maldasuduanswanAw (Coroners” Court)

snadlswnalums ldsumnmgmait oA nus WK TRUTUADUE YRS
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. Madasnnad ADNUNSWEN (Small Claims Tribunals)
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\Jeéls%n (Central Provident Fund Board)
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El nﬁﬂmaﬁ@ﬂaﬁwﬁwmm (Application for summary judgment)
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THIO Li-ann, LEGAL SYSTEMS IN ASEAN - SINGAPORE CHAPTER 3 - GOV-
ERNMENT AND THE STATE

CHAN Sek Keong (Chief Justice of Singapore), JUDICIAL REVIEW - FROM
ANGST TO EMPATHY, A Lecture to Singapore Management University Secon Year
Law Students

Supreme Court Singapore, Annual Report 2009,
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